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"EE PATNA HIGH COURT. . that the plaintiffs had failed to prove ser- 
APPEAL, FROM APPELLATE. DECREE NO; 273 vice of notice under section 54 of the Cess: 


OF IQ2I. i Act (Bengal Act. IX.of 1880). T 
January 29, 1923. ` The learned Vakil for the appellants 
Present:—Mr. Justice Ross. ^ ^ ^ ^ contends, in the.first. place, that-the effect. 
MURLI.MANOHAR AND OTHERi— _ of O.. VI, r. 6, Civil. Procedure Code, .is. 
_ PLAINTIFFS—APPELLANTS that an averment of the giving of this-notice 
200700 0 0. versus — eS must be implied in the plaint. He also 
RAJA. NAND SINGH AND orsers— contends that under. O. VIII, r..2, Civil. 
-  DEPENDANTS— RESPONDENTS. .' Procedure Code, it was for. the defendants. 


ride Procedure Code (Act V of 1908), O. VI, to raise by their pleadings the new fact of 
e vu ideas AN "d B: C. of 1880), s.  non-service on: which they: relied to: show; 
defendant, whether neces ? R specife, by that the suit was-not maintainable. Order. 
. Notice under section “54 of the Cess Act VI, r- 6, corresponds. to.O. XIX, ri. I4 
is" a condition precedent to the liability to of the Rules of: the Supreme- Court-and.- 
Day cess. A defendant must, if he contends non- the decisions.on that rule are...applicable'. 
"service of such notice, state this SpecificaDy: in 40, thig: Th: le has. been: stated 4 
his. pleadings, otherwise due Service of the notice “O. MUS case, Ane IU pedi eee ae 
will be presumed. [p. 1, col. 2.] | this. wav, that it is for the.defendant, if» 
NC e Calculating Machine Co., In ve, Sumner he: coniends that there was .a..condition. 
20° fe L oe Machine Co., (1914) 1 Ch. precedent and: that it has. not been duly 
920 ; 53 L. J. Ch. 545; r10 L. T. 997 ; 58 S. J. 455, f d. to. state. specifically . what the: 
Gates v. Jacobs, (1920).1 Ch. 567; Bo L. J Ch, Petormed, to: stale. Sp endian cule 
319; 123 L 1.238; 64 S. J. 425 and Ashanuliah Condition- was.and to plead.'its; non-pers. 
aet M Trüothem Bagéhi, 13 C. 197; 6 Ind. Dec. formance, otherwise its- due performance 
(n. A l n p TRUM . will be presumed.(Annual Practice, 1922, 
Hate Ted = a - COSI of the Subordi- page 342). In Harris Calculating . Machine. 
* idu. E e: E dated the 4th. October Company, In ve, Sumner v. Harris. Calculat- 
I Es sing that of. the Munsif, Siwan; ing. Machine Company | (1). where a demand: 
atcd the yth August rorgi l d 
Mr. S.N. Bose tor ME © | . for payment to be made at Lloyds Bank 
A Mae di dY DESL IOT Mr, S. N. Palit, for the: was a condition precedent and: it was :not: 
| Appellants... . . CM d d 
Mr.. Nirsu N -— pleaded that no such demand ha l.bsen.made; 
ud e arayan Sinha, for the Re- Astbury, J.. said that he was not at.all. 
nc DANS | .  satisfied.that, Os. XIX, r. I4, did. not. 
.JUDGMENT.—lhis is an , appeal by apply to the case, that the defendants 
the pl aintifis in a suit forrecovery of Road had not given the.slightest warning that 
Cess alleged to be payable by the defendants they were going to take any such point in- 
who are" Malikünadars. -The Mupsit de- the pleadings; and that it should’ Have been 
creed the suit; butthe Subordinate Judge, done if a point of that character was going 


* 


while agreeing with, the Munsif, that cess 


‘had, been -àssésséd óm.theMalibana Tar i 

hae ee se essed the sMalkana -lands D tor e Ra , 
1 s Ue ety yt UPC ws i y e d cud 914) T Ch. 920; 83 L T Ch. ; 

in sut, dismissed the claim. on the ground Ln E 58 S. J. 455. ioo IO 


* . i H 
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SHEIKH DENDOO Y SHAIKH SACHOO, 


to be telied on, In Gates v. Jacobs (2) 
where there was a question of the service 
- ona lessee df the notice required by section 
X4 of the Conveyancing Act, 188r, Lawrence, 
J., held that “ the statement of claim must 
be read as if it contained an allegation that 
the plaintiffs had given the necessary notice 
under section 14 of the Act before the com- 
mencement of the action. These decisions 


are, in my opinion, applicable to the pre-- 


sent case. And the terms of O. VI, 
r. 6, are explicit. Itis no longer necessary. 
for the plaintif to plead the performance 
of a condition precedent. If the pleadings 
are silent they must be read as implying 
an allegation ‘of perforniance, And there 
is no denial by the defence. That notice 
under section 52 of the Cess Act is a con- 
dition precedent has been held in Ashan- 
ullah Khan v. Irüochan Bagchi (3) 
and notice under section 54 must simi- 
larly be held to be a condition precedent 
toliability to pay cess. On this ground, 


therefore, it seems clear that the plaintiffs 


are entitled. to succeed in this appeal. 


A further ground was taken that section . 


540f the Cess Act has no application, inas- 
much as the lands are not lands held free 
of rent within the meaninz of that section. 


The words usedin the Record of Rights are. 


Mafi Matikana and it is contended that 
this means that the rent is remitted as 
equivalent to the Malikana payable to the 
:tenure-holder. If it were ‘necessary to 
decide the point I should be inclined to 
hold that this is the correct view and that 
the lands are not lands held free of rent. 
But as the plaintiffs are entitled to succeed 
on the first point, I do not think it neces- 
sary to decide this. 

The result is, that the appeal is decreed 
with costs, the decree of the Subordinate 
Judge is set aside and the decr.e of the 
Munsif restored. The plaintiffs will get 
is costs of the lower Appellate Court 

0. 

WC. A Appeal allowed. 


(a) (r920) 1 Ch. 567; 89 L. J. Ch. 319; 123 
L. T. 238 5 64 S. J. 425. 
(3) 13 C. 1975 6 ad. Dec. (N. S.) 630; 
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CALCUTTA HIGH COURT. 
APPEAL, FROM APPELLATE DECREE. No. 1040 
' OF 1920. 

February 7, 1922. 
Present :—Mr. Justice Greaves and 
Mr. Justice Panton. 
SHEIKH DENDOO—DEFENDANT No, I 
APPELLANT” 7 
e VEYSUS . 
SHAIKH SACHOO AND OTHERS— , 
PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. X X 11, 


v. 4— Appeal against several vespondenis—Death 
of one of them—Legal vepreseniatine not brought 


= s "m 


on vecord—- Abatement of appeal Conflicting dez, 


cisions. 


Where in an appeal against several respondents 
one of them dies and his representatives are not 


brought on the record within time, the appeal 


abates in its entirety, if the success of the appeal 
would result in two conflicting decisions with regard 
to the same subject-matter. 


Appeal against the decree of the Officiating 
Subordinate Judge, Third Court, Mymen- 
singh, dated the roth January 1920, affirm - 
ing the decree of the Munsif, Second 
Additional Court at Eswargunj, „dated the 
30th January 1919. 

Babu Birendra Kumar De, for the Appel- 
lant.—The first defendant is the appellant 
before your Lordships. The fact that the 
heir of defendant No. 6 was not brought. 
on the record in time cannot operate to my 
client’s prejudice. It is elementary law. 
that no suitis to be defeated for defect 
of parties or non-joinder of parties. Refers 
to O. I, r. gand Basty Sheikh v. Fazle Karim. 
(I). Kali Dayal v. Nagendra Nath (2) 
is distinguishable from the facts of the 
present case. Refersto O. XXI, r. 35; 
clause (2) and O. XXII, r. 4. 

Babu Prafulla Chandra Chakrawartt, for 
the Respondent, refers to Kali ‘Dayal 
v. Nagendra Nath (2) and O. XXI, r. 15. 


Babu Birendra Kumar De in reply. —There. 


will be no inconsistency as your Lordships 
seem to think. Shares can be ascertained 
even here, The dispute is among Muhamma- 
dans, O. XXI, r. 15 will not come into opera- 
tion. Here itis a decree for joint possession. 

JUDGMENT.—This is an appeal by 
the first defendant against a decision of the 
Subordinate Judge of Mymensingh who 


+ 
2 


28 Ind. Cas. 703; 19 C. W. N.a 


290. 
(2) 4 Ind. = 832: 24 C. W. N. 441 30 C. L. Jo 
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dismissed the appeal on the ground that even 


“if the detendants were successful the de- 


cree would be infructuous by reason of the 
fact that the heirs of respondent No. 6 
had not been brought on the record within 
the time allowed by law. The suit in res- 
pect of which this appeal arises was a suit 


lore kkas possession after evicting the. 


defendants. The plaintiffs in the suit were 


e. Mul ammadans—two being brothers, other 
* plaintiffs being heirs of a deceased brother 


and the remaining plaintiff being the 
widow of another brother. They claimed 
Joint possession. of the whole of the land 
and the Munsif decreed the suit in respect 
of IO annas 13} gandas, decreeing that the 
plainfiffs were to get joint possession with 
the defendants. Now respondent No. 6 
died and, as already stated, his heirs were 
not brought on. the record in time. Now, 
if is said that this case, is distinguishable 
from the case of Kali Dayal v. 
Nagendra Nath (2) and from the 
other cases cited in that judgment on 
the ground, first of all, that the defendants 
are entitled to a five-annas and odd share 
and, secondly, on the ground that the plain- 
tiis being Muhammadans the share of the 
heirs of the respondent No. 6 is ascertained 
or capable of ascertainment, it being said 
that it is 1-32nd. It is said that this is 
the share to which a Muhammadan widow 
under the circumstances would be entitled. 
What “is argued is this. It is said that 
the appeal will not necessarily be infruc- 
tuous, that if the defendants succeeded 
they would then be entitled as joint owners 
With the heirs of respondent No. 6 to bring 
a suit for partition, and it is suggested 


e that ih this suit it would be possible to 


establish that the heirs of respondent 
No. 6 were only entitled to 1-32nd of the 
property with the result that the defendants 
might become entitled -to` 10 annas 134 
gandas less 1-32nd thereot. 


lt seems to us, however, that this point | 


is concluded by the authority to which 
I have already referred. The “basis of tne 
decision is this: that where there is a decree 
such as this in favour of one of the re 
spondents who has died, which cannot be 
questióned by reason of the fact that owing 
to lapse of time any right of appeal has 
abated, if the appeal succeeded against the 
rebpondent who remained alive there might 
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be conflicting decisions of the. Court, that 
isto say, there might be the decision of the. 
first Court in. favour of the respondent 
who has died, a decision which cannot be ` 
questioned, and the decision of an Appellate 
Court contrary to the decision of the first 
Court which cannot be called in question 
owing to the abatement. That seems to us to 


` be the ratto decidendi of the cases on the sub- 


ject. The arguments urged by the learned 
Vakil for the appellant do not get over that 
difficulty. Suppose the appeal proceeded 
and the defendants were successful, They 
would then be forced to commence a parti- 
tion suit,and if they succeeded to tbe ex- 
tent to, which we have stated there will 


- then be a decision of the Court which can- 


not be questioned by reason of the abate- 
ment and possibly a decision in the parti- 
tion suit that would conflict with the de- 
cision which cannot be called into question, 
with the result that there would be a con- 
flict of decisions of two Courts with regard 
to the same subject-matter. In this view 
the judgment . appealed against is correct 
and the case is governed. by the decision- 
above referred to and the cases therein 
cited. The appeal is dismissed. . 

The Vakil who has appeared for the 
respondents has not been able to file .a 
properly executed  vakalainamah. If he 
files a properly executed vakalatnamah within 
a fortnight the respondents will get their 
costs, otherwise there will be no order as 
to costs inserted in the decree. a 
^N. H. Appeal. dismissed, 


- 


4. | 
'. MÀ GYT vy MA KHIN SAW. 
-LOWER BURMA COIEF COURT. 


Gm, MISCELLANEOUS APPEAL NO. 48. OF 
1022: 

November 16; 1922. ; 

| Pyesent Mr Justice Pratt add Mr. 


Justice Heald.. 
MA GYI— APPELLANT 
versus C 
MA’ KHIN SAW AND OTHERS, MINORS, BY 
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THER. GuanDraw MAUNG BA TUN 
— RESPONDENTS; 
Buishése 2 Buddhist Law— [nheritance— Half 


Sisiev ‘oy brother x: maternal grondmoiner. 
According to the Burmese Buddhist -Law. inherit- 

tance should not ascend if 1t can be helped. Con- 

sequently, brothers and sisters of the half blood 


will ‘succeed int prefetence to the maternal grand- 


mother! where there are no full brothers and ‘sisters: - 
Ma -Hnin Bwiny- U Shwe Gone, 23 Ind. Cas.. 


433+ €L.B: R. 1; 7 Bur. L. T. 105 ; 16 Bom. L. R. 
' 377; 27, M. L. J. 41; i8 C. W. N. 1121 ; 16 M. L. T: 
142 ;.20 C. Er. 264 ; N C. 887; IL. Ww. 914 ; (1914) 
MUWUNL 449 ; 41 Í. A 
v. Ma Kwe, 56 Ind. Cas. 681; 
` 13 Bur: L. T 3, relied' on. 

Maung Kyaw Sein v. Ma Min Yin; 63 Iud. 
Cas‘ 841; 4 U. B. R. (921) 20, réferred to. 


10 L. B. R.:107; 


“Tang. Mro v. Aung-Nyun, 58 Ind. Cas. 428; - 


12-Bur. L. T./105, distinguished. . 
: Miscellaneous - appeal against -art aides 
passed by tlie Judge, Han thaw addy District. 
Mr. - Halkey, for the Appellant. ` 
“Mr. Chari, for the "Rsepondents. - 


JUDGEMENT) Appellant S dauphter, Ma. 
Hita Sein: married Ene Wa and. by. Lint 
After Ma Eta- 
* Sein’s death -Eng . Wa: married: Ma. Khin . 


-had,.a-daughter' Ah Nyun: 


Saws by-whom: hethad two children Maung 
Maung and Ma Than. 
his estate was ‘divided between Ah Kyun 
‘and Ma Khin Saw and her children. Then 


SIZIS (P. €) and Le “Maung. 


Ting. We died and 


Ah Nyun died, while still a minor, and aprel- 


Jant on the one side and Ma K hin Saw on be- 
half of her children on the other side claimed 
Letters of Administration. The lower Court 
held that “Ma Khin Saw’s children were 
Ah Nyun’s sole heirs and excluded appel- 
lant, and accordingly granted Letteis to 
Ma Khin Saw ou behalf of her children. 

Appellant now. argues that because Ah 
: Nyun had previously lived with her for 
‘some years and because she was Ah Nyun's 
own grandmother while Ma Khin Saw’s 
. children were only haif brother and half 
sister of Ah Nyun, she ought to be rggarced 
as Ah Nyun's sole heir ahd ought to alune 


Ma. Khin 5qw'$ children. 


-side and a tiatertial’ 


[i983 


^ - t" -ve 
^ 


"[hé oily y Cases cited Fetüóre d were Tang 


Es Nti v uli Nyuii (I) and Ma Han Riin 


JU Sinie- Gone (2). EN 
"The first of tBése, according tó the news- 
aper report to whicli we were referréd by "| 


half brother and grand-children of a yours- 
er full brother, the latter would excladé 
the. förmer. There cán; .wé think, be ito - 
doubt that if the’ contést ” weie between 


- aft elder half-brother anda. younger brother 


- * ~ m 


the latter would 'exclüde thé former, 
büt' in thé présent cose there. ate only a 
half-bréther and a half-sister on thee one 
grandm other on the: 
other. j 


Ld 


- 


“The otlet case, on which tlie résporidents ` 
rely, décides " 


appellant, decided that where the only ' °, 
possible héirs were childrén of an elder” 


that younger sisters exe. 


clude ` a father ‘at’ = rate where the. šis- ` 


aS sae 


“Ttis sürprisitig that no reference Has Keeri ` 


made-to the case of Le Maung v. Ma Kise (à 3) 
.wliere- the cóntést was bet een a father, 


with whom the decédsed son lived up to. 
thé tithe of his death; ‘atid a half-sister of” 
“the” deceased’ ‘whose iüotliér had ‘beri’ di- 
voréed from’ the father arid who after the" 
divorcé had-always lived with tlie divorced ' 
mother,‘ Ti that casera Bench of this Court". 
said: “The learned District" Tudge is 
probably tight? im ‘Belding | that the -Fulig 
in Ma Hin “Birin s case (2) may properly” he | 
applied” im ‘favour’ of brothéis and" sisters ' 
ofthe’ half- blood' whieh - there aré no” m. 
brotHers“and ‘sisters’ "This would be” 

accordance with the fandamiéntal pribicipls 


that" inheritance should not ascend ` ifi it j 


can be" help: a” di 


n P 
X owe 4 - a 4 


We A ‘this /Cdictünr"-a& being^ in 
entire accord with: Burmese" Buddhist Law; 


quus « KTA te 
E 


[A] 58 Iud Cas. 488 12 Bur. 1; T] T io3. 
À 


887. n p. W., 0144 


(r4) MNT. N. 4494 wis nd 
121 (P. C^ 


- 


23 "Jnd. p RUE ADV, E 1; Bs > l 


4 


(3^ golida: Cas 685} fo I BER. 107 713 Bü 


fox. “a - aa ron ^ Nod 


HE e$: æ + 2i. m 


L 
è- 


: 
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aud we:notethatin Maung Kyaw Sein. Ma: 
Min Yin (4)it has been: extended to tlie case 
of.a step-brother where there was no blood- 
relationship with the deceased. 

In our opinion the fact that Ah Nyun 
had previously’ lived with appellant, al- 
though. she: was. not living with her and 
was not under her legal ‘guardianship ‘at 
thé time of her death,-is entirfly insufficient 
to warrant any depaiture from the ordinary 
' tule that the itheritance. shall not ascend, 
and we find that the District Court «wes 
wight dn holding that Ma Ehin Saw’s chil- 
‘dren were Ah Nyun's only heirs and’ that 
‘Letters were rightly granted to Ma Khin 
Saw on behalf of her mincr children. 

^ We accordingly dismiss the. appeal with 
tosts, Advocates’ -fee to'be 3 gold mohurs. 


- 
T 


N. Ü Ad speal disinissed, 


to :63 Tad. Cas, BAT; .4'U. B. R. (19 


r. « 
21) 2g. - 
+ 
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oo, toy MADRAS. HIGH COURT. | 
Civit, APPEAL No. 207:01-1922:. 
. january xo, 1922. 

. “Present:—Mr. Justice Phillips wand 
| . .Mr. ‘Justice Devadoss. - .- 
"Srimathi. DEIVASIKAMANT "NATARATA. 

D-SIKAR DIED AND ANOTHER—DEFENDANT 

AND HIS LEGAT REPRESE NTATIVE— ; 

a, oe APPELLANTS ^  "' i. 
UEFSHS . , l 
-Roa Bahadur M. R. GOVINDA RAO— 
(0. 0 'IPLAINTIEF-—RESPONDENT. - 
‘Cause of: uction Lrcompetency to sue—Limita* 
tion, operation of—Limitation Act - (IX of. 1908), 
Sch.I, Art.-110—"When arrears : become due," 
meaning, ofm Function. of landlord and tenant united 
in same "person—-Rezéiver, appointment ...of —Suit 
for arredrs: of: vent—Limitation terminus aquo. : 
When there is no one competent to sue there 
can be no cause of action; and, “consequentlys limita- 
tion cannot. run, because, there. is. no que, against 
Whom it can run. 
Whéte a person as trustee of a “emple anda ` 
mutt unites in. himself the inoction of landlord 


- 


and tenant, the cause of action far a suit to: recoyer 


ancars of rent „arises when there -is some. one'iü 


. would be'in a position to sue. 


INDIAN CASES, ^. | 5 


Teer yee Lee SRS M ERE 
: 


existence. who.can-enforce payment ‘of such arrears, 


as for iastance,whenr:a: Receiver 15: ‘appointed, at 


which time the. ‘arrears become: due" within the 


meaning, of Art. . 110, of ‘Schedule. I to the Iámita- 


tion Act. 


"Murray wv. Bast : India ^ Company, (1821) 
;106 Jj. Rs 1167; 5' B. ' &! Ald. +204; «24 R: R. 

25,.,Ranee ` Suyno Moyee . v. Shooshe2, Mokhee 
Burmonia, 12 M. I, A. 244). i W. R. P.C 5; 2 B. 
'L. R. P: C. to; eed P.C-17173:2 Sar. P. P.C. a 
424; 20: E. R. 331; I: bur : Dec. ANES.) à 
:Rangayya' A: bpa ‘Rao :(Bob'a « e EN 
.27,M. 143; 8.6. W. N. e. I4 M.;L.,J;. 1; 6 Bom. 
L.'R-241; 31 1. A. 17; 8 Sar. Be J 617;(P. C) 
followed. ' 

Appeal apaitist a dectee of the Court 
of the. Subordinate Judge, Sivaganga, in 
Sane Suit No. 27 of 1918. | 

Messrs: TV, Gopalaswami Müdaliàr and 

A.C: Sampath Iyengar, for- the ` Appellant. 

Messrs: A. Krishnaswami I [yar and T. ^L. 
Venkatarama Iyer, ‘for the Respondent. 

- JUDGMENT.—There -is absolutely ^no 


RU SA worth the: name of the alleged . 


` custom-or implied contract - that. the ‘ded- 


asthanam ‘the melwaramdar; was responsible . 
for collecting the melwaram fromthe 'süb- 

tenants, and that the kudivaramdar, d. e — 
the mutt, was not liablé-in any-way. ` Fail- 
ing procf of such a custom, the- mut, ‘ds 


^ kudivaramdar, is bound -to pay -the ‘meél- 


waram to’ the. devasihanam. "This mel- 
“waram has only been-paid in part as shown 
by the accounts kept by defendant himself, 
and, cónsequently, the balance is due from 
the mutt. It does not lie with the defendant 


. to question the quantum. of arrears, NH 


in his own accounts. 

The only othet vsint with Which itis neces-. 
sary to dealis the question of limitatión. 

Defendant,-as trustee of the temple and of 
the mutt, ‘united in himself the, function 
of landlord and tenant, and consequently 
could not bring asuit for. rent against him- 
self, on the principle that when-the- hand 


_that receives'and the hand’ that pays is 


the same uo sttit will die for. payment. Itis 
contended for appellant that a suit might 
have been brought by some of the temple 
worshippers, but, at any rate, no such suit © 
could be brought unless sanction was obtain- 


“ed; and until "such sanction was obtained 


no.suit would lie, and no particular person 
Until the 
defendant was removed from his trustee- 
ship he could not sae:for the rent and there 
was noether person, who was iu a position - 
to-do so.. When there is no one competent 


* 


5 6 
S 


,vto-sue-there can be no cause of action and, 
: consequently, limitation cannot run, be- 
"cause thert is no one against whom it can 
tun [vide Murray v. East India Com- 
‘pany (rj. Plaintiff, © therefore, when 
-he- was appointed Receiver was the 
‘first person who had the right to sue 
‘and the . question is, whether his 
Tight is barred (except in regard to three 
.years'. rent) under’ Art. rro, Limitation 
Act. Under that Article, the time for which 
period begins to run is “ when the arrears 
“become due.” This time is usually the end 
of each Fasli year, but the meaning of the 
words has been considered by the Privy 
‘Council in Ranee Surno Moyee v. Shooshee 
_Mokhee Burmonia (2) and Rangayya 
Appa Rao v. Bobba Sriramulu (3), and 
it has been held that a quite different time 
may in certain circumstances be the time 
from which limitation begins to run. In 


-tbis case, the arrears became due, [applying : 


_-the language in Rangayya Appa Rao v. 
.Bobba Srivamulu (3)], as soon as there was 
' some one to whom they were payable, who 
.was capable of enforcing the obligation by 
suit. Holding as we do that defendant 
could not enforce the obligation by suit, 
it. was not until plaintiff was appointed 
that there was any cause of action in exist- 
ence.  PlaintiffS/claim is, therefore, not 
barred. The plea that the suit should have 
been brought in the Revenue Court is not 
supported by any evidence, and must be 
rejected. 
The appeal is dismissed with costs. 

OVN. V. 


N.H. | Appeal dismissed. 
:(1i) (1821) 106 E. R. 1167; 5 B & Ald. 204; 
24 R. R. 325 


(2) i2 M.1. A. 244; 11 W. R. P. C. 5; 2 B. L. 
R. P. C. ro; 2 Suth. P. C. J. 173; 2 Sar. P. C. J. 
424; 20 E. R. 331; 1 Ind. Dec. IN. $.) 489. 

(3) 27 M. 143; 8 C. W. N. 162; 14 M. Ln J. x 
EN L, R. 241; 31 I. A. 17; 8 Sar. P.-C. J. 617 
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LOWER BURMA CHIEF COURT. : 
SECOND CIVIL APPEAL No. 66 or 1922. 
December 8, 1922. 

Present :—Mr. Justice | Pratt. 
MAUNG SHWE HMON AND OIHERS— 

DEFENDANTS—APPELLANTS 

TOFSUS 
MAUNG THA BYAW 
—PrLAIÉRTIFFS—RESPONDENTS.' 
Agreement for sale— Consideration, payment qf— 
Vendee already in possession— Conveyance not ve- © 
gistered—-Suit for possession by vendor— Vendee, » 
position of. e 
When a person agrees to sell property to 


AND ANOTHERe 


another who is already in possession and the 


latter pays the purchase-money but omits 
to take a registered conveyance the position is 
the same as if the document had been executed 
and the former person is not entitled to recover 
possession, even though the right to obtaif 
specific performance of the agreement .to sell has 
become time-barred. [p. 8, col. 1.] 


Venkatesh Damodar y. Mallappa Bhimappa, 
66 Ind. Cas. 868; 24 Bom. L. R. 242; (1922) A. I. 
R. (B) 93 46 B. 722, relied on. 


Akbar Fakir v. Iniail Sayal, 29 Ind. Cas. 70 
and Karamath Khan v. Latchmi Aéht, 61 Ind. 
Cas. 675; 13 Bur. L. T. 119; 10 L. B.R. 241 (F. B.), 
referred to, 


P mortgaged a plot of Jand to D (1) who assigned 
the mortgage by registered deed to M and his wife, 
Later P made over possession to. M and made a 
report to the Revenue Surveyor that the land was 
sold outright. No conveyance was executed. M 
conveyed the land by registered sale-deed to D (2). 
P sued D (1) and D (2) for redemption and was 
granted a decree: 


Held, that the sale was not valid, because no 
registered conveyance was executed but that the 
intention to sell was clear and, therefore, P could 
not be allowed to take advantage of his neglect 
to give conveyance in due form and fall back upon 
his mortgage and redeem the land. To give him a 
decree would be in effect to assist him in 
perpetrating a fraud on his vendee ıp. 8, col, 1.] 


Second civil appeal against the judgment 
of the Divisional Judge, Myaungmya, con- 
firming the judgment of the Sub-Divisionel 
Judge, Pyapon. i ; 


Mr. Anklesaria, for the Appellants, ` 
Mr, CHfton, for the . Respondents. - 


JODGMENT.—Plaintiff sued for - redemp- 
tion of a house and site, and a piece of 
land. l a š 

The proved facts are that plaintiffs mort- 
gaged the land on June x6th, 1913, to the 


EMR ga) 


‘Hmon and Ma Hnin E, for Rs. 1,000. 
On the 14th December 1913, the mort- 


` gagees by registered-deed assigned the mort- 


i 


Ma Shwe Vi. 
* In 1918 plaintiffs made over possession 
of tfe land to Maung Po Hlaing ‘and a report 
wasmade to the Revenue Surveyor and 
, signed by both plaintiffs, to the effect that 
the land was, sold outright for Rs. 1,600 
(Exhibit A). No conveyance was executed. 
On the 20th June 1919, Maung Po Hlaing 
conveyed the land by registered-deed to 
Maung U Gyi, third defendant, for Rs. x, 500. 
o Plaimtifis were granted a decree “for 
redemption. 


. gage to one Maung Po Hlaing and his wife 


The appeal was dismissed by the Divi- ` 


sional Court. 

The learned Judge pointed out that, as 
first and second defendants had assigned 
the mortgage, they were not ‘necessary 


- parties to the suit and that, on the other . 
' hand, Maurfg Po Hlaing and his wife might 


properly have been joined, but their omis- 
sion was not fatal to the suit. 
The proved facts are considerably at 


' variance from the case set up in the plaint. 


Plaintiffs alleged that the simple mort- 
“gage was: converted into a usufructuary 
one and the land made over to first and 


, second defendants. Subsequently, the land 


was transferred to the name of Po Hlaing 


- benam. 


The Divisional Court has discussed th 


question at length and come rightly to 
the conclusion that there was nothing 


4 " 
benam: about the transaction. 


"There is no proof that the simple mort- 


*. gage was ever converted into a usufructuary 


mortgage and there can be no doubt that 
the learned Divisional Judge was right 
“Im. holding that the, intention of the 
‘ plaintiffs was to make over the land 


, outright to Maung Po Hlaing. 


The evidence of the Revenue Surveyor 
together with the entry in  hjs register 


' signed by plaintiffs is conclusive proof 
. that thé transfer was intended to be an 


.outright one. The evidence of - promises 
to allow redemption can be disregarded 
and plaintiffs do not rely on a transfer with 
tight to re-purchase. 

Their case was that a 

. Was converted into.an outright sale and this 


simple mortgage 


. INDIAN CASES. ; 7 
; MAUNG SHWE HMON v. MAUNG TITA BYAW, D 
‘ frst and second defendants, Maung Shwe 


allegation is not proved and is not in accord- 
ance with the proved facts. PA 
There has been no valid sale, because 
no registered conveyance was executed 
but it is clear that there was an intention 
to sell for Rs. 1,600 and in pursuance of this 
intention Maung Po Hlaing has been put 
in possession. x 
The question for decision, therefore, is: 
having made over the land for consideration 
on an agreement to sell, can the plaintiffs 
now fall back on their mortgage and re- 
deem the land, because they have not 
given Po Hlaing a legal conveyance ? 
In other words, can they be allowed 
to take advantage of their own laches? 
The learned Divisional Judge held that, 
as the time for a suit for the specific per- 
formance had expired at the time of his 
judgment, Po Hlaing and consequently 
his -vendee could no longer resist plain- 
tiffs claim to recover possession. 
. The Judge’s decision was based on the 
doctrine approved in Akbar Fakir v. Intai 
Sayal (1) that wherein pursuance of an 


agreement for a lease or sale the intended 


transferee has taken possession, though 
the requisite documents have not been 
executed, the position is the same as if the 
documents had been. executed, provided 
specific performance can be obtained bet- 
ween the same parties iu the same Court 
and at the same time as the subsequent 
legal question falls to be détermined. 
: In the above quoted case the Court held 
that plaintiff could not eject defendants, 
who had'comeinto occupation by his leave 
and licensé under an agreement to sell. 
The principle enumerated in Akbar Fakir 
v. Intail Sayal (I) was approved by a Full 
Bench of this Court in Karamath: Khan 


' v. Latchmt Achi (2). 


In the present case limitation will only 
commence to run from the date when the 
vendee became aware that the vendor 
refused to complete the contract, that is 
to say, from the date of filing the suit. 

I am unable to hold that specific perform- 
ance was barred by limitation. 

As a matter of fact, however, the doctrine 
enumeratéd in Akbar Fakir’s~ sase (1), has 


(ig) 29 Ind. Cas. yoy. |... ^ i 
(2) 61 Ind. Cas. 675; 13 Bur. Lys T. 1191 16 
L. B. Ri 241 (F, B. JU 


1 


+ 


5 
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vi 4 
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` 
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FATEH SINGH V. THAKUR RUKMINI RAWANJI MAHARAJ; l 


"been extended in the recent Bombay case, 


of Vekatbsh Damodar v. Mallapa Bhimappa 
(3),--in which it^was.held that when plaintiff 
agreed to sell certain property to defendants 
who were already in possession, and defend-: 


ants paid up the purchase-moter, but’ 


omitted .to take a registered conveyance, 


i 
. 


plaintiff was not entitled to recover pos- 
session, even though ,the. right to obtain 
specific performance of the agrem ent to 


Sell. had become time-barred. 


With this conclusion I am in entire 


,agreement. On behalf of plaintiffs it is 


. 
* 
- 
, 
" 


contended that the report to the Revenue 
„Surveyor is not admissible in evidence as itis 
not.registered, and that it is not a contract 
‘or evidence jof a contract. 

I do rot think there is any force in this 
:contention. ` 
' The report is not intended to be or.to 
take the place ofa sale-deed, but it is ad- 


_Inissible as evidence as to what was 1e- 
p ported. l 


r 
t 
4 


D 


. In similar circumstarces, in Ma Shwe On 
-v. Maung Kywet (4)1t was held that -a sale 
of.land worth over Rs. 100 without regis- 
"tration is in law a mere contract cf sale. 
' in the present case the positicr is that 
after the mortgagees had assigned the 
mortgage to Maung Po Hlaing, the mert- 
-gagors made over the land in suit to him 
under an agreement to sell for a fixed sum 


;due under -the mortgage. < 


Their intention clearly was by the transfer 


nto extinguish that portion of the mort- 
ogage-debt. ' 


€ 


. They cannot now be. allowed to teke 
advantage of the fact that they neglected 
‘to. give a conveyance in due form and 
‘redeem the land. To give plaintiffs a decree 
would be ineffect to assist the vendors 
in perpetrating a fraud on the vendee. 

As regards the house and the site the 
position .is ,different. First and seco1d 


-uetendant assigned the mortgage: to Fo 


- Hiaing, who is riot a party to the suit. 


Po Hlaing did not transfer the house 
and site to Maung U Gyi. 
I do.not consider I should be justified 


in making Po Hlaing a party at this stage 


of the.proceedings. 


(3) 66 Ind. Cas. 868; 46 B. 722; %4 Bom. I, R. 
.242 ; (1922) A. I. R. (B) 9. ee ee EE 
"(4 32 Ind, Cas. 536; 9 Bur, L, T 45. 


|n 
i 


‘The appeal will, therefore, be ‘allowed, 
the decreés of the lower Courts will be seh ,. 
aside and the suit dismissed. i 

Appellants will be granted costs through. 
eut. 

N. Ky Abpeal allowed. 
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‘ ALLAHABAD HIGH COURT. 
FULL BENCH. ; 
SECOND Civi, APPEAL No. 980 OF” 1929. 
January 26, 1623. 
Present :—Sir Grimwood Mears, KT.. 
Chief Justice, Justice Sir P. C. Banerji, KT., 
Mr. Justice P g2ott, Mr. Justice. Waish 
and Mr. Justice Ryves. — 
FATEH SINGH AND OTHERS—- 
PLAINTIFFS—APPELLANTS 
? EYSUS T 
THAKUR RUKMINI RAWANJI 
MAHARAJ—DEFEXDANT— RESFONDENJ. 
Hindu Law—Widow—Gijt in favour of tacl— 


Ratification by reversioner, effect of—Estoppel—- 
Réversigner, suit by—Decision, binding ejfect of. 


Where in-respect‘of a gift by a Hindu widow 
of a portion of her husband's estate, a reversicrer, 
during the lifetime of the widow, executes a ceed 
renouncing whatever tights and  relinquishing 
whatever interest he may possess undez tne Hindu 
Law in respect of the property covered ty the 
gift, and expressly covenants not to.sez up any 
right or claim to the property, he cannot, when 
the succession opens in his favour, be permitted 
to challenge the validity of the gift. [p. 11, col. 2, 
p- 12, col. 2.] l 

Amrit Narayan Singh v. Gaya Din, 44 Ind ‘Cas, 
408 ; 45 C. 590; 23 M. L. T. 142 ; 22 C. W. N. 409 50 
27 C. L. J. 256; 34 M. L.J. 298; 4 P. L. W. 221; 
16 A. L. J. 265; (1918) M. W. N. 366; 7 L. W. 5213 


' 20 Bom. L. R. 546; 45 I. A. 35 (P. C.), Mahudeo 


Prasad Singh v. Mata Frasad 63 1nd. Cas. 721°. 44 
A. 44; 19:À. L. J. 799;.3 U. P. L. R. (A) 134; (1922) 
A.I. R. (A.) 297, Bai Farvali v. Dayabhut Mune 
chharam, 58 Ind. Cas. 266: 44 B. 488; 22 Bom. L.R. 
704, Basappa v. Fakuappa. 64 Ind. Cas. 214; 46 
B. 292; 23 Bom. L. R. 1040; (1922) A. I. Ro(B.) 
102, Bajrangi Singh- v. Manokarnika Bakhsh 
Singh, 30 A. 1; 9 Bom. L. R. 1348; 12 C. W. N, 
74; -6 C. L. J. 766 17 M L.J. 605; 5 A. L. J. 11 
351.A.1; 110. C. 78; 3 M. L.T. 1T (P. C) Ranga- 
sami Goundan v. Nachiappa Gowndan, 5o Ind. Cas, 
498; 42 M. 523; 17 A.L J. 539; 36 M- L. J. 4935 
29:C. L. J. 539; 21 Both. L R. 640; 23 C. W. N. 
777 ; (1919) M. W. N. 262; 26 M. L. T. 5; 10 L. W. 


1105; 46-I. A. 72 (P. C), Bijoy Gopal Mukerji ve ` 
- J&sishna Maheshi Debi, 340.3295 11 QW. 2.424; 


~ 


-- 


$ at 
= 
- 
, 
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JENDIÁN-.CASES. — 2n DEN MM V 


t 


FATEH SINGH 7. THAKUR RUEMINI,ORAWANJI.MAHARAJ. .. s... 


ns J. 334110 Bom, le. R, 602 ; 2. M. L. T..133; 
LU. 1545 4 A. LJ 7320; 34 L. A: 87 (P. ; C3, 

N 1d to:ànd considered. 
vA decision: im favour.of one reversioner: in. 'a suit 
- claiming a. declaration that.a'trangfer.by.ia. Hindu 
widow of- her, husband’s. estate is not valid beyond 
vher lifetime, would, ordinarily, -in the absence of 
fraud. or- collusion, ‘pind’ the-iwhole! body of: rever- 


"ni 
~~ 


' e-Sioners;in ‘respect of. all matters Jadul dena 


we br 


.in*that litigation. [p. ro,. col, r,» 

Kesho Prasad Singh v. Sheopa gash Ojha, 64 Ind. 
ies 248; 19 A LJ. 749; 3 U. P. I. R. (A) 117; 44 

. 19;-(1922)-A. LIR. (A) 3012. .(F. IB), -Venkata- 
peti Pillay v. Subbammal, 29:Ind. eas. 2985138 
«Ml: 406; 17.M. L.-T. 435; 28 Ml. J.,535;.17:Bam.L. 
“R, 468; I9 C. W. N. 641; 2 L. W. 596; . (1915) M. W. 
N: 355; 21 C. Ley. 515; 42 L A. 125 (P. Gy, relied ‘on, 
_ Second appeal from,. a decision of the 
District Judge-.Agra, dated 21st ;May 
#1920. UP oe ae, n 


“JUDGMENT —This second. appeal .raises 
‘certain | -questions rezarding the, , positio; d 
.Of.à reversioner, who, bas succeeded to im- 
-moveable property on the.death of a Hindu 
. Widow, in respect of an alienation by way 
‘of gift er endowment made by the said 
. Widow.. The essential.facts may be stated 
“As , follows. The property. with which we 
“Are. concerned belonged io one Tulsi Ram, 
„who died leaving a son, Daulat Ram. 
. The latter. died childless and was succeeded 
in the possession of the property. first, 


'. by his .own widow Afusammat Man Kun- 


war, and afterwards by his mother Musam- 
mat Munian, the widow of Tulsi Ram. 
“On the roth April 1905 Musammat Munian 


made a gift of certain immoveable property : 


in favcur ci the familv idol, who isimpleaded 
as the defendant in this suit, which is con- 
` tested by Mabant Puran Das, the manager 
.of.the temple in which the idol is installed. 
“At the time of this transfer the nearest 
reversioners to the estate of Daulat Ram 
_were. the grandsons of one Daya Nand, who 
.was.. the .own .brother of „Sukh Deo, 
‘the father of Tulsi Ram. On the i2th May 
1905 two of these reversioners, by name 
“Fateh Singh and Sunder, executed: a docu- 
ment which has been referred to in the pléad- 
Angs. and afguments as a.deed*of- relinquish- 
ment. .lhe third reversioner, by name 
“Duli Chand, instituted. a~.suit in the, year 
1907 claimitg :g a declaration that the trans- 


. fer effected in favour of the idol was not 
valid beyond the* lifetime of Musammat | 
Munian and would not bind the reversioner 
O1: Teyersioners who, might. succeed , to the 


# 


estate on that: lady? Sr deaths He. obtained 
after contest a decree granting him the dec- 
aration ‘sought, for. `, It -is:.not suggested 
that there .was.any. kind of fraud or collu- 
_sion in connection: with .the passing . of. this 
decree.in favour of Duli Chand. ...Musam- 
mat Munian. lived until the i2th Decem- 
ber: 1916. When ,she died the. succession 


‘opened in favour-of Fateh Singh. ‘and Duli 


Chand, Sunder having. died in the interval. 
,For.some reason...with which’ we are not 
concerned, Duli Chand, has. up to the présent 
‘taken sno effective. steps to recover posses- 
Sion .of,any part-of the property .. covered 
‘by the deed of gift of: ‘April 19th, 1905. ‘Fhe 
suit out of.which this appeal arises, was 
instituted by. Fateh .Singh on the 31st 
July 1918. - The ` plaintiff asserts that he 
is actually in: possession .of some.of the 
property covered..by the.deed..of gift.of 
April the.zgth, 1905 but he claims to recover 
one-half .share.of the remainder admitting 
that the other half share has passed Ly 
inheritance to Duli Chand. The suit was 
resisted -on ` various grounds with. two.,of 
which only- we, are now.concerned, it was 
contended. on ‘behalf of the plaintiff- “that 
th» decree in favour of Duli Chand in Suit 
No. 163 of 1997 was conclusive,as to the 
invalidity of the ‘gift beyond the.lifetime 
of Musammat Munian,so that the Court 
was bound .to.accept, that decision. -and to 
decree the  plaintif/s .claim .accordinglv. 
Cn: behalf of the defendant.it .was denied 
that the decree in favour or,Duli Chand 
could’ operate as rzs. judicata in: favour. of 
Fateh Singh in respect of any, of. the gues- 
tiens raised. It was -further contended 
that in any event .Fateh Singh was bound 
by the terms of his,own deed of. relinquish- 
ment of the 12th May 1905-and.was, there-' 
fore, debarred from contesting the validity 
af the alienation.. 

“The case. was, argued ‘before a. Bench of 
two Judges by whom it was, referred tona 
Full Bench in: order that the, questions: of 
law raised might be finally determined. 

The question: regarding the effect of the 
decision vin favour: of: DuliOhànd cin Suit 
ANO.- 163: of 1907-need nòt- detain“us-long, 
Indeed, it was not argued before’ us. In'the 
case of Kesho. Prasad Singh y. Sheopareash 
Ojha | (y: dt was. held that«on ‘the: principles 

(1) 64:Ind.: ‘Cas. 248; 13. A. d zU.. P L. 


1749: 
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' “laid down by their Lordships of the Privy 
"Council in Venkatanarayana Pillay v. Subb- 
ammal (2) 'a decision in favour of one 
. reversioner in a declaratory suit such as 
that brought by Duli Chand would ordi- 
‘narily, in the absence of fraud or collusion, 
bind the whole body of reversioners. We 
-are satisfied that we could have treated the 


‘judgment in favour of Duli Chand as con- 


‘elusive in respect of all matters actually 
‘decided in that litigation. The point is 
not really material SO far as the result of 
the present. appeal is concerned. By way 
of precaution, in order that the other point 
‘which we have to decide with respect to 
the deed of relinquishment of the 12th May 
1905 might come before us as a definite 
‘question of law clear of all possible con- 
troversy as to matters of fact, we remitted 
certain issues for further investigation by 
the lower Appellate Court. One result 
of this has been a finding that the gift made 
by Musammat Munian in favour of the 
‘defendant idol covered about two-thirds of 
the estate in the posséssion of the said donor 
as a Hindu widow. We have no doubt 
that such an alienation for the purpose stat- 
edin this deed’ of gift could not be justified 
per se and that the suit brought by Duli 
Chand was rightly decided. 

Weare equalty satisfied, however, that the 
decision in the Duli Chand's suit did not 
and could not determine the further ques- 
tion which arises in thepresent litigation, 
namely, whether Fateh Singh personally, by 
reason of the deed of relinquishment of May 
the 12th 1905, is precluded from raising the 
-question whether or not Musammat Munian 
had exceeded her powers of alienation in 
making the gift in question. The Trial 
Court seems to have relied principally on 
certain dicía in the decision of their Lord- 
ships. of the Privy Council in th^ case of 
Amrit Narayan Singh v. Gaya Din (3). Un- 
doubtedly, this is authority, for the propo- 
sition that when he joined in the execution 


* 


 Q) 29 Ind. Cas. 298; 38 M. 406; 17 M. L. T. 
435; 28 M. T, J. 5351 17 Bom. L. R. 468; r9 C. 
W. N. 6 6413 2 Ta W. 595 (915) M. W. N. 555 21 
C. L. J.,515 ; 42 I. A. 125 (P. C). 

. (3) 44 Ind. Cas. 4083 45 C. E RET 5 T 

142; 220. W. N. 409 ; 27 C. Le. J. 296 ; 34M T: 
298 ; 4 P.L. W. 221 ; X6 A. L, T. 2651 (r9 aM. 
N. i c." W.. 581 j 20 Bom. L. R. 5463-45 I. A, 
35 


of this deed on the rath of May 1905 Tateh 
Singh possessed no interest in the property 
therein referred to which he could assign 
or relinquish; his right became concrete 
only on the demise of Musammat Munian, 
until then it was a mere Spes successionis. 

Without in any way questioning the correct-* 
ness of this "principle, we are nevertheless 


of opinion that the lower Appellate Cowrt, 
the learned District Judge of Agra, was . 


rght in holding that Fateh Singh is so 
bound by the terms of his own deed of May 
the 12th, 1905, that he cannot successfully 
impugn the alienation to which he then 


gave his unqualified assent. We have ex- 


amined this document and we find that it 
is drawn up in the strongest possible terms. 
The two executants, Fateh Singh and Sunder, 
purport to renounce whatever rights and 
relinquish whatever interest they might 
conceivably possess under the Hindu law 
in respect of the property covered by the 
deed of gift; but they do even more than 
this. They expressly covenant? that at 
no time hereafter will either of them or their 
heirs, successors or representatives, set up 
any right or claim whatsoever tothe prop- 
erty specified at the foot of the deed which 
is, of course, the property conveyed to the 
defendant idol by Musammat Munian in 
her deed of the roth of April 1905. 


One minor matter in controversy was, 
whether Fateh Singh and Sunder received 
any consideration. for the execution 
of this deed of  relinquishment. We 
have obtained a finding from the District 
Judge that no such consideration passed. 
We are not concerned with the question 
of the correctness of this fin:iing. In 
the deed of relinquishment itself the exe 
cutants state that their motive for exe- 


cuting the same is, that the gift was one - 
in favour of the tutelary deity of the family . 


and they purport to be actuated by pious 
and religious motives. We are content to 
deal with the matter on this footing. 

On the question of law involved we 
were referred in the course of argument 
to a number of decided cases; we do not think 
it will be necessary for us to refer to, more 
than a few of these. Thel latest decision 
of this Court is clearly ingfovour of the 
defendant idol. 
decided the case of Mahadeo Prasad Singh v. 


The learned Judges who . 


" t 
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‘Mata Prasad (4) after a review of previous 
“authorities held that a reversioner who had 
joined in making or had ratified `a . parti- 
cular transfer by a Hindu widow could 
‘not in the event of the succession 
opening in his favour be 
to question the validity of that transfer. 
We ,appreciate- the fact that one of the 
‘reasons for the reference made to a Full 
s Berfch in the present case was to have the 
a decision above quoted fully considered and 
discussed ; but the respondent is clearly 
entitled to have it noted that the latest 
authoritative pronouncement of this Court 
on the question in issue is directly in his 
favour, Much of the argument before 
ug has turned upon two cases of the Bom- 
bay High Court, Bai Parvati v. Dayabhat 
Manchharam (5) and Basappa v. Fakivappa 
(6). The first of these decisions may 
fairly be described.as the sheet-anchor of 
the plaintifi-appellant’s case and, at first 
sight, it is very much in his favour. It 
is a clear instance of a transfer made by a 
Hindu widow jointly with the reversioners 
entitled to succeed upon ber death being 
"set aside at the instance of the same re- 
versioner after the succession had opened. 
In..the later case, however, the learned 
Judges of the Bombay High Court them- 
‘selves pointed out that the decision in 
Bai Parvati v. Dayabhai Manchharam (5) 
proceeded upon a peculiar and exceptional 
state of facts. The alienation there con- 
tested was made under a deed by which 
the widow purported to assign her life-in- 
terest only, while the reversioner purpor- 
ted to convey whatever rights belonged 
to her on the date of the execution. It 
was rightly held that the reversioner pos- 
sessed no rights capable of assignment in 
the lifetime of the widow, and that it is 
not a correct proposition of law to say that 
the widow and the .nearest reversioner 
between them represent the entire estate. 
These principles once recognised it becomes 
obvious that the widow herself having con- 


veyed nothing but her life-interest nothiug: 


more than this could pass under the deed. 


(4) 63 Ind. Cas. 721 : 44 A. 44 ; 19 A. L. ]- 7991 
3 U. P. L. R. (A) 134;-(1922) A. I. R. (A.) 297. 

-~ (5) 58 Ind. Cas, 266 2 44 B. 488 ; 22 Bom. L. R. 
o 


7904. 
(6) 64 Ind. Cas. 214; 46 B. 292.; 23 Bom. L. R. 
- 1040; (1922)- A. IR. (B.) 102. as ; 


permitted’ 


1 
“74366. L. J. 766; 17 M. L. T. 6 


. 536 1 36 MeL. J. 493; 29 CL. J. 539 r 


In the case of Basappa v. . Faklrappa (6) 
the learned Judges of the Bombay High 


‘Court explained their earlier decision and 


held that gift by a Hindu widow of a por- 
tion of her late husband's estate in her hands 
as such widow if made with the consent of 
the nearest reversioner living at the time 
of the conveyance was valid as against the 
reversioner who has so consented in the 
event of the succession opening in favour 


‘of the said reversioner. The learned Judges 


there pointed out that, with ‘the. ex- 
ception of their own previous ` decision, 
which they distinguished for the reason 
already explained, their. attention had not 
been drawn to a single reported case:in 
which ʻa reversioner had been permitted 
after he had succeeded to the estate to chal- 


‘lenge a- conveyance made by the widow 


to which he had expressly assented before 
the succession opened. We find ourselves 


‘in the same position and it might almost 
“be sufficient for us to say that the whole 


weight of authority is in favour of the re- 
spondent to this appeal. We were referred 
in argument to a number of cases of this 
Court, both reported and unreported, in 
which similar attempt by a reversioner, 
who had succeeded to an estate to set aside - 


.a conveyance by the widow to which he had 


assented or which had been ratified by him 
before the succession opened had been de- 
feated. The argument before us really 
turned upon an attempt to define with 
precision some general principle -of law 
upon which these decisions could all be based 
We are.of opinion that such a principle is 
to be found upon a consideration’ of ` two 
important decisions .of their ‘Lordships 
of the Privy Council, Bajrangi Singh .v. 


-Manokarnika Bakhsh Singh (7) and. Ranga- 


sami Goundan v. Nachiappa Goundan. . (8). 


‘The former was a case fom Oudh and it 
‘was an attempt to contest an ‘alienation 


which had been made by:a Hindu. widow 


-with the express concurrence.of practically 


4 


3 126 : 
05; 5 A, L.J. Ij 

35 I. A. 1; I110. C. 78; 3 M. L. T. 1 (P. C.). 
(8) 50 Ind. Cas. 498; 42 M. 523; 17 
2X 


(7): 30 A. 15/9 Bom. Lo R. 


x 
oo 
= 
z 


om. 
R. 640; 23 C. W. N. 777 :-(1919) M. W. N. 262} 
26 M. L. T. 5; 10 L. W, 105; 46 T. A, 72 (P. G)..- 


` 


. droversy:arose:in .the:Courts in India. 


_, snow before . us ought, - 
. Xtoobe determined. After discussing various 
zaspects of the question and’ explaining the 
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‘the ;entire body : of' réversioners "living at 


the time, :Their ‘Lordships repelled this 
attempt, but in.so doing “made use -of 
expressions about which considerable con- 
‘For 
this reason their. Lordships "themselves, 


. án: ‘the latter case above referred to, entered 


“pon an elaborate «review of the entire 


. «question of: theegal:effect upon the-validity . 
. sof stransfers :made rby «a "Hindu. widow: .of 


«her deceased husband's. estate held-by-her 
-as such widow of ‘the concurrence; consent 
or ratification of the nearest reverisoners 
diving at the.time..of the :transfer.. “It. is 
stowards the.close of. their judgment 
‘that their ‘Lordships laid down. the 
iprinciple upon »which ‘the controversy 


;decision in Bajrangi Singh’s:.c1se. (7), their 


` ~Lordships: entered upon -this particular 
saspect .of ‘the question'in -an important. 


' paragraph .which "begins with the words, 


Debi. (9)- 


of :conipláint. 


* 


C. 


If No doubt there is another view which. 


is ‘not ; ‘estoppel, but is expressed :by.one 
.learned Judge as ratification. It is scarcely 


' -that; “though it might be hyper-criticism. 


sio object to the use of the word. What 
hit is abased. on is this. An dlienation by. a 
"widow ` is not a void contract. It is only 
-yoidable. ’ 
VpIess - ‘authori ‘is quoted:in the case of 
Bijoy- Gopal Mukerji v. ‘Krishna Maheshi 
Their : ‘Lordships go on to point 
out, I that'if.a reversioner: who.had actually 
. suecéeded to the.estateithereupon did some- 
athing ;which. -showed that.:he treated the 
calienation as. goodiche would»lose ‘his :right 


„though. scarcely accurately, .as ratification. 
(In . some . cases ‘it. has "been. expressed:.as 
jan,election ; ito hold the deed ugood.”: * They 
athen spointed . out that ~e 
weyersionary: heir was not Bound to challenge 
an. alienation: by: :thenwidaw dn. possession 


‘of the estate as soon as it came to his know- - 


ledge, but was entitled to wait till “ the 
death. of the. widow. ‘has 
character.” They. added.:.'* Of course, some- 


“thing might be done dia aad that, time 


^ 


34€. 329; 1r Caw. N, iy t r3 384; 
| 9: Bom. LJ 'R1602 ; 2M. T, T1331: 17 154; 
4. AOL 329; Mk As 87 (PEG). 2 oe : 


f 


in. Our opinion, : 


‘For this last proposition ex- 


“This -may be spoken of, 


a. spresumptive. 


‘confirmed his’. 


^ Y 


which amounted - to. -an pictus election fo 


hold«the deed good.. I£ - these words ';are 
carefully considered: with referenceito their 
context, it seems to us quite beyond question 
that. they refer to. something done by -the 


'"reversioner before :the: ‘death of the ,widow ` 


42 


has “affirmed: his character.’ -Applying 
this principle, the: conclusion. we arriye at. 
is that no réversioner could .wel' haverdone 
anything before the death of the wklow, 
which so ‘clearly amounted : to “an actual, 
election: to. hold. good -the transfer efected | 
by the widow while in possession: of: the 
estate to-which he ‘had. since succeeded 
as what Fateh Singh did: when he executed 
the. deed of May the- rath, 1905. Having 
made this election he cannot be permitted, 
now. that the succession .has.opened in his 


favourin respect of half of the estate formerly 


in Musammat Mauiau's possession, to chal- 


‘lenge ‘the, validity of thé transfer which. he 


had expressly bound himself to àccept, 

whether hisaction be^spoken.of:as a rati- 
fication :of the transfer,^or: as an' election 
to hold good.the deed of April” 19th, 1905, 
We ‘are. satisfied :that it is: binding: tipon - 
Fateh Singh so that. he’ personally is not 

permitted: to challenge its effect. : 

For these reasons we are of opinion. that 
the ‘decision of the learned District Judge 
of Agra was in substance correct and that 
Fateh. Singh's 'suit must fail. l 

“We have -before: us another .small; matter 
with which it-is necessary for us to deal. 
The: respondent has petitioned this Court | 
pointing out a small efror-in the decree 
of the lower App: ellate Court, in which a - 
sum.of Rs. 120 paid.on.account of .Pleader's 
fees has been omitted, apparently by: mere 


„oversight, from the schedule. of costs incur- 


red by the.respoudent. We order that this 
omission be. made. good by: the insertion 
of the said sum cf Rs. roo in the schedule. 
Apartifrom this small- rectification we:affirin 
the judgment- and. decree of, the lower, 
Appellate Court: dismissing this. appeal: with . 
costs, inchiding. fees: in: this: Court on: 'the - 
higher scade. : uu n l 
Walsh, :J.—I aude. agree: i us my 
judgment, the so called deed of relinquish- 


ment, which is not:an accurate ; description 


of this deed of confirmation and consent, is 


-anvabsolute bar to .aesuit by- either Fateh ` 


Singh, or those who claim under. him, for 
his’ share.. It. does mot at whether 


"Vol ga) PO ney agé 


it'is called -an. estoppel; an“ election, - of 
equitable. “bar; - we" have tou ~ give” 
effect:tó the acts and‘intentions of partiés: 2 
as evidenced" by their conduct, unless pie 
vented’ -by* some Statute, or by some ‘rule 
of law or equity. The proportion of the 
eStatg given by the widow's deed of gift, 
or endowment is exceptionally : large, and 
€oulf not stand proprio vigore. But it 
js an endowment for religious purposes, 
: and, if within the limits as regards amount 
permitted by law, would be valid. The 
only question, as it seems to me, which arises 
in this appeal is whether Fateh Singh, 
in view of his conduct, could be heard "£0- 
‘say, that it was in excess of what was legally 
. permissible: - No -qüestion «is raised- as- to 
the right’ of any other réversioner to* ‘chal- 
lenge the. propriety~ of- thè gift. Nor is 
-it an adéquate'answer to the question pro-. 
pounded merely to-show that there was 
no binding agreement under the Indian 
Contract Act. The District Judge in deal- 
ing with the issues referred- ‘by the’ Fall © 
Bench has, perhaps: inevitably,. confined. . 
bimself to the question of a 'simple contract. 
But. the clear terms of” Fatéh Singh’s, 
deed; the circumstance that it was. al.nost 
contemporaneous with thé deed of. endow- ` 
ment, and with an attempt ‘by’ donor- to 
confer. some benefit. on Fateh Sigh by Will; 
and,.further, the fact that..Fateh Singh’s , 
brother, - Sunder;. solemniy- joined,. all.go . 
to’ show that ‘the three: parties; from high | 
niotives, and for adequate reasons, approved 
of, and desired. to encourage this religious . 
erdowient: and. that -as. a- fundamental . 
ciemétit insüchimutuüàal arrangément, Fateh 
„Singh : ‘agreed not to claim ‘his sháre- of- 
the reversion if. be ever bacame entitled to ' 
one:- ‘The:principle that, when such a course 
of-condiict is clearly- established, .the-pérson:. 
‘who. has conséntéd ‘or’ elected ‘to approve 
cannot afterwards make a. claim , iriCorisis- - 
tent-with:his own'solemnxact, has been es-,, 
tablished by the"Cotrts in: India ‘inva long:.- 
series of cásés^ THe distinctions Detween 
such: a case, .and the attempt. to transfer a~ 
spes successianis. contrary. to. the. provisions.. 
of section 6'of-tlie ‘Transfer of Property. Act,. 
is clearly. marked-by a comparison: of Bait. 
Parah = DayabhasManchharam ..:(5) + with. 
Basappa v. Fakirappa (6). The» decisioni: 
of the District-]udee in;this cass.has not 
“been shown-te-conflicb with.any. rule laid 
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' Civil, REVISION PETITION:NO. 597 OF X921... 
. January 16, 1923. " 
Present:[—Mr. Justice Oldfield: . . 
KALYANASUNDARAPPA AIYAR-—., 
. PETITIONER "T 
: ‘VEYSUS l 
 CHINNASAMI SERVAI alias. CHINRÁ: 


SWAMY. THEVAN-—RESPONDENT. | E 
Limitation Aci (I X of . 1908), _ $8. 45 
by ` Special 
pérmisston— Last day for'bresentation: of ‘application 

u fime—: 
Delay, whether can be. excused, Jd OA 

Where a Court holiday | is treatéd ; as a Working, 
. day and not a’ public Holiday, and with. the special’ 
| permission: of the High-Court, a‘-Courtisits‘on* that 
day, the Court cannot be: held: to have been closed: 
on that day; an application, therefore, which ought ; 
to have béen filed’ on that day but is filed. on the 
néxt ‘working dav is out’ of tite. [p.'T4, col; i.]^ 

Where, however, the publication of -the- order’! 
of the High Court was insufficient to pnt parties; 
on notice, the delay in filing the application , would , 
bé excusablé under section 5 of the, imitation Act. 

Section’ 4° of the Lintitation’ Act tis ‘applicable’ 
only ‘where the: period of -limitation: expires ons au 
day when, the- Court is closed, [p. r4 p color]. 


_ Petition,’ under Section [25 of Act DE dt, 


ote 2 mu - 


locutory Application No. 283, of - 921, in S. 
CY No. 56907 of., 1919... 
Mr. T. R. Srinivasa» Raja Gopala Aiyangan;- 
for. the Petitioner. ....2 0 2... 
- Mr..S: Ro Muthuswamészye er, foi the Rez. 
spondent. . ... .« 


M UD SMENT.. == In this case " ajthe petitioners ` 
suit.was dismissedfor. defaultion: 2oth:J anise: 
ary.1921... On24th February 1921.he applied. 


QU iow 


a 
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fox its-restoration, „That application should 
prima, Jane have been made not later than 
Igth February 1921... But it was contended . 
betore the lower Court and is contended . 
here that tbe time available. was extended . 
with reference to the occurrence of holidays. - 
on I9th, 20th 21st and 22nd February 1921. 
pe As. regards 21st and 22nd February 1921 
there is no doubt that the lower Court was 
closed under .Government Notification for 
the Mahamakam festival. 20th February. 
1921 was a Sunday. The only question . 
is then whether the Court was closed on 
igth February 1921. That day was a holi- 
day ds a penultimate Saturday. But the 
Court sat and the day was treated as not 
a public holiday with the special permission 
of the High Court given in its order dated ' 
.4th February 1921. 

It is urged first that the lower Court 
should have held that the petition to it 
was in time with reference to section 4 of the 
Limitation Act. Section 4 isapplicable oniy 
when the period of linutation expires on a day 
when the Court is closed. It cannot be said 
that in the present-case the Court was closed 
on Igth February 1921. ; 

This taiing, ıt has been suggested that 
the petitioner had sufficient cause tor not - 
making his application to the lower Court 
within the period allowed and that the delay , 
in making ıt should be excused, with reter- - 
ence to section 5, Limitation Act; and, in 
the circumstances of the case, the petitioner 
has been alowed to amend his petition in 
this Court accordingly. it is material that 
this .Court's order. permitting the lower 
Court to sit on Igth February 1921, though 
‘passed. on ‘4th, february 1921, was, des- 
patched: to the. lowet Court only on th 
Kebruary 1921 and was. presumably received 


_.. there next. day. It is not shown what 


publication of the order there was or that. 
tne petitioner who does not live in Kumba- 
konam: itself could reasonably be expected 
to-take notice of it. This being so, he had, . 
in my opinion, sutticient cause ror assuming - 
that the Court would, as usual, be closed 
on igih February 1921, the penultimate . 
Saturday, and for, postponing the presenta” 
tion oi bis p.tition to the next Court day; . 
24th February X921.. . < 

withe result is, the lower. Court's 8rder must 
be.set aside with a direction.to.it to restore . 
the petition and deal with it on.the merits ` 
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in accordance with law. Costs-in this Court s 
will follow the result of.the proceedings on . 
the restoration petition and be provided for . 


‘by lower Court in its order thereon. — 


VN. Ve Case remanded, 


LOWER BURMA CHIEF COURT.  ' 


SECOND CIVIL APPEAL NO. 30 OF 1922, 
| September, 1922. l 
Present :—Mr. Justice maung Kin. 

MAUNG BA.THAW-—PLAINTIFF— 
APPELLANT 
Versus. 
OTHERS— -DEFENDANTS—. 
A RESPONDENTS. ` 
: Cwil Procedure Coue (Act, V of 1908), S. "1i, 


MÀ HNIT AND 


Exp. I V—Suits for possession of property —Swit on , 


ground of gift frum Jainer, dismissal oj-—Sursequent 


suit as orasa son, whether ‘res judicata— Alternate . 


claims, joinder of — Lest. 
A person claimed title to | < 
been given to him by his fatner who, at the time 
ot the suit, was dead. 
the ground that tne gift was invalid. He brought 
anotner suit in his capacity as the ovasa son of 
his tatner put the Count held it vo be res judicata : 
Held, atfirming tne decision of the lower Court, 
that it the piainuit had im tne tormer suit put in 
tue claim tnat he made im the subsequent suit as 
an alternative claim, there wouid, have been no 


contusion and ali questions relating to his title in 


the property would have ‘been ‘completely and 
finally determined. [p. 15, col. 2.] ' 


to a plot of land as having ; 


‘Lhe suit was dismissed on - 


Rameswar Fershad v, Rajkumari Ruitan Koer, . 
20 C. 79; 19 I. A. 234; 6 Sar. P. C. J. 241; 10 Ind. . 
Dec. (N. S.) 53 (P. C.), Guddappa v. Twhappa, 25 | 


B. 189; 2 Bom. L. R. 872, Masuamania Pulas v. 
Thiruvengadam Pillai, 31 M. 385, 
Bhuggoo Lali 
(N. 4 607 dud Brojo Lal Roy. v. Khenur Nath 
Miter, 12 W. R. 55, reterred to. 

The test whether a matter ought to have been 
made a groufid ot attack in a former suit is this ; 


Bheeka Lali wv. 
C.23' 2 Ind. jur. 173; 1 Ind. Dec. . 


are the matters so dissimilar that their union . 


might lead to confusion? [p. 15, col. 1.] 
Second appeal. irom a decree of 
Additional: Divisional Judge, Prome, con- 


firming that of the Sub-Divisional Judye,. 


Thayetmyo. ' 
Mr, Halker, for the Appellant. : 
Mr. Lambert, ior the. Reapondents, . 


the . 
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MAUNG BA THAW v, MA HNIT, 
JUDGMENT —The point for determina- 
tion is whether the present suit is Yes judi- 
cata by reason of a former suit. ` - 
Both the suits were instituted in the 
same Court and between the same parties, 


and the subject-matter is the same. In. 


the former suit the plaintiff claimed title 
‘to three pieces of paddy landa as having 
been" given to him by his father who, at 
gthe time of that suit, was dead. It was 
"held that the gift was not valid. In the 
"present suit he sues as the orasa son of his 


deceased father and his.mother, Ma Hnit, 


claiming a half share in the same three 
pieces of land. 

Both the lower Courts have held that 
the present suit is res judicata. 

1t Explanation IV to section Ir of the 


Code of Civil Procedure applies to the case, 


the.suit must be held to be res judicata. 

The specific question -to be determined 
is, whetherin the former suit the plaintiff 
in the present case should, in the alter- 
native, have made the claim he now makes. 


Koer (1) is a Privy Council case. Jenkins, 
C.J., referred to itin Gudaappa v. Tirkappa 
(2) and said “ What is apparent, however, 


considered that the case should be deter- 
mined on the words of the section them- 
Zelves; no authority is even cited. In 


reference to those words it is said ‘ That - 
it might have been made a ground of attack , 
isclear. Thatitought to have been, appears - 
to their Lordships to depend upon the par- . 


ticular facts of each case. Where matters 
ate so dissimilar that their union might 
lead to confusion, the construction of the 

word ought would become important, 
"in this case the matters were the same. 


It was only an alternative way of seeking 
to impose a liability upon Run Bahadur," 


and: it appears to their Lordships that 
the matter ought to have been made a 
ground of attack in the former suit, and, 
therefore, thatit should be ‘deemed to have 
been a matter directly and substantially 
in issue ’ in the former suit, and is res judi- 
sala.” The learned Chief Justice pro- 


(x) -25C. Sip: A, 23456 Sas. P.C. J. xxt 
10 Ind. Dec. (N. 3) 53 (P. 
(2) 25 B.-189; 2 is R., 87a. 
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ceeded to state :-—“ The test, aa pro- 
posed whereby to determine whether it. 
ought to have been matter of attack is this: 
are the matters so dissimilar that their 
union might lead to confusion ?” ; 
The facts of the Bombay case are that. 
the first suit was for the recovery of cer- 
tain lands on the allegations that the plain-. 
tiffs were the surviving memebrs jf the. 
joint family to which "the former . owner. . 
belonged. ‘That suit was dismissed. Then. 
the same plaintifis brought a suit to recover 
the same land, alleging that, on the death 
of the widow of the former owner, they 
became entitled ‘as reversioners. It was. 
held that the latter suit was ves judicata, 
Both the causes of action existed at the time 
of the first suit. It was pointed out that 


in the first suit the plaintiffs could have - 


alleged, in the alternative, ‘their title as 


‘heirs, and that they ought to have so alleged ; 


it, because it was forbidden by no rule 
of pleading, and, on the contrary, it was. 


necessary ‘tor the complete and tinal dis- . 
Rameswar Pershad v. Rajkwmari Ruitan . 


posal oi all questions as to the plaimtiit's. 
title, and also because no. confusion could.. 
have arisen-by introducing the pisa in the’; 


former suit. 
from the judgment is, that their Lordships . 


In the case before me itis Gnad that 
the. plaintif might have, in. the’ former, 
suit, put in the claim that he now makes. 
as an alternative claim. lf he did so, - 
there would have been no confusion; nei 
all questions relating to his title in the prop-. 
erty would have been completely. and - 
finally determined. -For this’ reason, he. 
ought to have made the claim in the present , 
suit as a ground ot attack in the tormer , 
suit. For .this reason, the present suit, 


; must be held to be ves judicata. 


The case of M asilamania Pillai v. Thiru- , 
vengadam Pillai (3) is, similar to the pre- 
sent case, and Walusand Miller, JJ., (White, . 
C. J., dissenting) held that the, Subsequent 
suit was barred by. Expl.nation IL  ,«o 
Secdon I3 of tne Code ot 1882. A- careful. 


perusal of the.learned..Chief. Justice’s, . 


judgment shows that the question whether 
a matter ought to have been made a 
ground of: attack within the meaning ot. 
the provision in question would depend on, | 
tnefacts of the each case. 


- E 


(3 3: M. 383. 


. claim." 


MAUNG BA THAW V. MA HNIT, l 
-Jte has-been’ argued! that the cause of- 
action “in the presetit suit is riot the same" 
as^ihat in: thé former’ suit, and that, there-^ 


ssa, 


poitited-out'that the rülé; as enacted'by secs 
tion’ 11 of the! present Civil: Procedure Code; 
- omits~ all: reférénces-.to ^ the-cause of-action: 
Under the: Civil. Procedure ' Code-- of- 
1859~ there. was" a conflict - of opinion ' 
as^to matters‘of the' kind in’ question-on- 
this case! -Section 2-0f that'Code says ==- 
“THe Givil-Courts shallnot-take cognizance 
of: any: suit brought- on: a cause of-actiom. 
which shall have been heard ‘and determined - 
by: a^ Court. of -competent jurisdiction in- 
. a former- suit- between: the same parties: 
. or:--between -parties under whom- they t 
.It'is-to:be noticed that: these 
provisions. -do .not. contain any :-provi- 
sions::-like ‘those óf- Explanation- IV - to 
section Lr of the: pfeseht« Cede. Under. 
the-Code-of 1859:the Madras High Court: 
consistently: held in several cases-that a 
plaintiff was-not:bound-to-bring lorwaxd'all-his 
4itles-at once. - See Sadaya, Pillat -v Chinna- 
(4) and. TAyila:: Kandi Ummatha vi Thyila - 
Kandi Cheria Kunhamed- (5) which- expressly - 
dissérited fromthe: decisions’ef the -Calcuita- 
. Highs, Court -inm -Denobundhoo: Chowdhry 
-viKvistomonee-Dosseec (6) and-Bheeka.-Lall v. 
> Bhuggoo Lall (7). -In Brojo Lali:Roy v. iShettur 
Nath. -Mitter (8) it-was held-that. the dismissal: 
of.a-suit forcertain-land -on the basis-of a-gift 
would bar-a- suit for. the.same-land on the. 


3 #3 


js} bound: to: disolose..all- his titles at once: 


e ay bÈ W | 


1050. ; "4 ae , 
l 16) 2 C. 142: I Ind‘ Dec. (N. $.) 393. 
R 3 C. 23; 2 Ind. Jur. 173; 1 Ind.*Dec. (x. S.} 


607. | 
(8) i2 W.R. 55. | eee eg! weis 
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and to have considéred.that, because the 
plaintiff’s title by inheritance was not dé- 
cided by the former'judgmerit it was open” 
to trial now, arid  that'a' plaintiff's: cause of 


‘action: is a" very- different thing from his 


titlé; the one being’ something done con- 
trary to a person’s interest -which obliges, 
him. to'seék €he aid'of the Coürt, the' other” 
the’ proof that that something’ affords. him 
a ‘valid grotind for relief: : i a 
Im Dudsar Bibee v. Shakir Burkundaz (9) e 
the decision’ was’ the same’ omn: facts 
similar to those-of the last case cited above. 
Mitter, J., siad :—“ It is perfectly: clear : 
that the title on which the plaintiff has. 
brought the present suit was’ in existence 
at thetime when the.former suit was brought, ' 
and 'she was bound to: bring. the latter 
silit on all the titles. that were then in exist- 
ence: She did n t choos to do’so; and : 


it follows, therefore, that the decision im tke 


former case,so far asit relates. to the -owner- ^ 


ship of the joie, must operate against her- 


as‘ an estoppel in this ‘case ". These: two’ 
cases were"under the Code of 1859: ~ 
In thé:Code of 1877 a provision: exactly ~ 
the:same as Explanation IV’ under con- 
sideraticn: was inserted; besides othér Ex- 
planations: It has been retained in’ the 
Code-of-1882: which: hds- now been” super- ' 
ceded by the presént Code: --It-seettis clear” 
to:me-that the insertion! of the Explanation’ © 
in -the Code of 1877 “was with the ‘objéct’- 
of- putting an-end'to- the conflict.- c^. 7c 7 
' ~The. decision- in- the ^Privy- Council’ case 
above cited" is binding: an: all the Courts" 
in - the: Indian Empire; and ¢asés*’- 
which were decided- by-the High Courts im `. 
India -before that-de.ision: ate--not~ of-any*' 
assistance at alk  : motos ES 
For-the:above reasons; the appeal i5 dis- 
WV. > - + Abbeab-dismusseds -~ 
9)» 15'W.R. 16852... + is^ ui . i o d 
ia "EE . -1 ` - uw t 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION NO 113 OF 1922. 
September 20, 1922. 
Present:-—Sir Lalubhai Shah, 
Chief Justce, and Mr. Justice Crump. 


-. In ve MARMADUKE PICKTHALL, 


Coittembt of Cour — Newspaper articles— Jour- 


` nalisijc privilege— Imputation of dishonesty. 


^ g newspaper constitutes .a 


‘@ In determining whether an article published in 
contempt of Court, 


- the point to be considered is the natural and prob- 
. able effect of the article, and not only the avowed 


Where the article, as a 


' waole; would leave on the mind of an ordinary ' 
-reader the clear impression that injustice had been 


- deliberately, done in the trial of a case 


` tempt of Court. [p. x9, col. 


the pubii- 
cation oj such au article would constitute a con- 


2] 
(Case-law considered.) 
judges and Courts are alike open to criticism, 


. and iP reasonable argument or expostulation is 


offered against any judicial act as contrary to law 


' or the public good, no Court could or would treat 


that as coatempt of Court 
‘to be astute in such cases to criticise adversely 


. what under such circumstances and with such an 
..Object is puplished; but it is to be remembered 


that in this matter the liberty of the press is no 
greater and no less than the liberty of every 
Subject of the King. It is a jurisdiction, how- 
ever, to be exercised with scrupulous ,care, to be 


. exercised only when the case is clear and beyond 


reasonable doubt. fp. 18, col. 15 
The freedom of the journalist is an ordinary 
part of the freedom of the subject, and to whatever 


.lengths the subject in general may go, so also may. 
. the journalist, but, appart from Statute law 


. his privilege 
responsibilities which attach to his power in the 
- dissemination of printed matter may, and in the 


hg 


-- 


is no otier and no higher. 


case .of a conscientious journalist do, make him 
more careful, but the range of his assertions, his 
criticisms, or his comments is as wide as, and no 


'"wider-than, that'of any other subject. No-pri- 
vilege attaches to his. position. [p. 20, col. 2.] 

, A journalist may say that a Judge is wrong,or 
-*gnorant of law, but if he accuses a Judge of dis- 
. Honesty or Sonnet: ke transgresses the limit. 


| Vp. 21, col. 1] 


Rule. 


Mr. Kanga, Advacate-General, with him- 


: Mr. S. S. Patker, Government Pleader, for 


4 
- 


kad 


‘the Crown. 


Mr. Jinnah, (with. him Mr, Rallanlal Ran- 


choddas, instructed by Messrs. Malti, Mody, 
-Ranchoddas & Co.), for the Respondent. 
-YUDGMENT. 
‘Shah, Ag. C. J.—Thisis a Rule jore 
on the application .of the Government of 
Bombay against Marmaduke Pickthall, -the- 


Editor, Printer, and Publisher.of the Bom- 


if 


ay: Chronicle, .to.show cause why he should | 


: not be--committed -for- contempt .of -Court 
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-in respect of the article headet 


Kr., Acting 


The law ought not- 


The’ 


tF 


>17 


"The 
. Malazgaon Appeals” published ın the issue 
ot the said paper of. April 24th 1922. 

The article in question relates to what 
may be briefly stated as the Malagaon riot 
cases. The original trial was " held by 
the Sessions Judge of Nasik against one 
hundred and thirteen persons, out of whom 
sixty-six persons were convicted by him, 
and the rest acquitted. Sixty-four pere 
sons appealed to this Court. These appeals 
were heard by Marten and Crump, Jj. 
for several days and they delivered their 
judgments on April 18tn. A few of the appel- 
lants. were acquitted: and in the case 
of -the remaining appellants the convic- 
tions were confirmed. On the whole, it 
may be said that, in the main, the con- 
clusions of the Trial Court were accepted. 
The record was except onally heavy and 
the difficulty of handling the appeals un- 
usual. The case was undoubtedly importe 
ant and difficult. The article in question 
was written by way of criticism shortly 
after the- judgments were -delivered. 

I.may note, at the outset, the ob,ection 
raised by Mr. Jinnah. to any reference being 
made to .the interlocutory judgment of 
Marten, J., when the Rule was .granted, 
on the ground that it has the effect of 
prejudging the point which we have to 
decide. We have overruled the objection, 
it does not prejudge the dssue in any sense: 
and, speaking tor myself, it has been help- 
ful to me in knowing the general features 
of the case without having to turn to the 
bulky record for the information., It is 


obvious that we have to decide the questions 
arising on the Rule, and the interlocutory 


judgment does not in the slightest degree 
affect that position. 
In this case we are concerned with a, con- 


,tempt of this Court and not of any Subor- 


dinate Court ; and no question of jurisdiction, 
such as arose in &mperor v. Balkrishna 
Govind Kulkarni (1), arises in this case. 
The publication we are concerned with” 
refers to the proceedings which had ended 


. and it wil not be inappropriate to refer 


briefly to the considerations applicable 
to a publication of that kind. I take them 
as pie ig the following Extracts from 


+ ^ 


(x) 655 Ind. Cas. 753 46 B. 45921 24 Bom. In R 
16; 23 Cr, In J: 1771 (1922) Aa Ie Ra (B). 52A 0 


‘Killowen, C. J., 
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the judgment in McLeod v. Si, Aubyn (2))— 
“ Committals tor contempt of Court are 
ordinary. in cases where some contempt 
ex facte of the Court has been committed, 
or for comments on cases pending in the 
Courts. However, there can be no doubt 
that there is a third head of contempt of 


Court by the. publication of scandalous 


matter of the Court itself...The power 
summarily to commit for contempt of Court 
is considered necessary for the proper 
administration of justice. Itis not to be 
used for the vindication of the Judge as 
a person...Committal for contempt of 
Court is a weapon to be used sparingly, 
and always with reference to the interests 
of the administration of justice. Hence, 


when a trial has taken place and the case. 


is over, the Judge or the Jury are given 


‘over to criticism. It is a summary pro- 
. cess, and should be used only from a sense 
' of duty, and under the pressure of public 


necessity, for there can be no landmarks 
pointing out the boundaries in all cases. " 

I may also refer to the following passages. 
in the judgment of Lord Russell of 
in Reg v. Gray (3). 

" Any act done or writing published 
calculated to bring a Court or a Judge 
of the Court into contempt, or to lower 
his authority, is à contempt of Court. 
That is one class of contempt. Further, 


. any act done or writing published calcu- 


lated to obstruct or interfere with the due 
course of justice or the lawful process . of 
the Courts is a contempt of Court. The 
former class belongs to the category which 
Lord Hardwicke, L. C., characterised as 
‘scandalising a Court or a Judge’. That 


‘description of that class of contempt is 


~ to be taken subject to one and an important? 


qualification. Judges and Courts are alike 


' open to criticism, and if reasonable argu- 


ment or expostulation is offered against 
4ny judicial act as contrary to law or the 


_ public good, no Court could or would treat 


that as contempt ot Court. The law ought 


. not to beastutein such cases to criticise 


` 


adversely what under such circumstances 
and with such an object is published ; 


but it is to be remembered that in this 
(1899) A. C. 549 at p. 561; 68 L. J. P.C.. 
137; 81 L. T. 158; 48 W. R. 173; 15 T. L. R. 487. 


(2) 


(3) (1900) 2 Q. B. 36 at p. 40; 69 L. J. Q. B. 
502; 82 L. T. 5343 48 W. R, 4741 64 J. P. 4841 


~ 36 T. L, R. 305. 
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matter the liberty of the press 1s no greater 
and no less than the liberty ot every 


. subject of the Queen. It is a jurisdiction, 


however, to be exercised with scrupulous 
care, to be exercised only when the -case 
is clear and beyond reasonable doubt. “ 

< The questions that arise for our considera- 
tion are : first, whether the case of contempt 
is clearly made out against the oppenen} ; 
and, secondly, whether, having regard to 
all the circumstances, it is necessary: to 
take action against the opponent in ihe 
interests of tne administration of justice, | 

As regards the first point, the materials 
that we have to consider principally are 
the article itself and the affidavat of the 
opponent. It is urged by the learned Ad- 
vocate-General that the article attributes 
to the Judges of the High Court who decided 
the appeals an improper desire to uphold 
the convictions on evidence which wouid 
be ordinarily considered clearly insuficient 
to punish persons for their political views 
and activities rather than ior the crimes 
committed by them and to give effect to the 
plea of exceptional times rather than to 
vindicate justice. It is also suggested by 
him that the article insinuates that the 
Judges were influenced by some outside 
agency in arriving at their conclusions. 
On the other hand, it is urged by Mr. Jinnah 
that the article suggests no such outside 
influence and it would be wholly unreason- 
able to read it in that sense. He contends 
that the writer suggests nothing more than 
an error of judgment in convicting some 
innocent persons, that the inaccuracies 
in the statement of the evidence and the 
charges are not intentional, that the article 
attributes at the most an unconscious 
political bias to the Judges in the appre- 
cation of the evidence, and that it 15 a 
fair criticism open to his client to offer 
on a political case of importance. In 
other words, he has argued in tavour of the 
plea put torward’ by his client in the afii- 
davit im these words. :— 

“It is not the policy of the Bombay 
Chronicle to lower the dignity of this Honour- 
able Court as the Government Pleader 
imagines it has done. But 1 say that atter 
the conciusion of the trial and appeals 
I felt justihed in criticising the decision and 
in doing so I did not mean to show any 
disrespect to this. Honourable Court or to 


NV 
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its: dignity. The article in question is 
merely a criticism of the decision oi the 
Judges concerned and expresses an opinion 


to tne elect that tne lower and the Appeal 
Courts committed an error ol judgment 


.in attaching importance to the political - 
* character or the trial." 


e have considered the arde and the 


$ | affidavit in the light of the arguments urged 


before us..I am prepared to concede 
that the article does not constitute a per- 
sonal abuse of the Judges such as wefind, 
for instance, 1n eg. v. Gray (3)or in Narasinha 
Chinaman Kekar, in re (4), nor does 
the article . contain such comprehensive 
. Gondemnation ot Courts including this Court 
-and British justice, as is to be found in 
the recent case ot Satyabodha Ramchandra, 
Inre (5). Y aso pass over as immaterial or 
'insigmincant tor our present purposes the 
mistakes pointed out by the Advocate-General 
in tae statements in the articie as to the 
charges and tne evidence in the case against 
the several accused. ‘laking the article 
as a wnole, ana making due allowance 
for the styie, the view point and the possible’ 
political bias of .a journalist, I tind it 
dtilicuit to avoid the conclusion that the 


articie does attribuie improper motives 
‘and political bias to the Judges in uphold- 


ing tae .sevcrat coavictions. J reject, as 
Woolly improbable under the circumstances, 
the suggesuon tnat tne writer meant tc 
impiy nat some extraneous iniuence 
‘was at work. But the article begins by 
a cear expression that the cause of jus- 
tice was no. vindicated by the Bompay 
Higa Court, and .a clear implication 
a ‘hac the vindication oi justice is possible 
* only waen persons are acquitted and not 
it they are convicted. It clearly suggests 
that some innocent persons lave been 


.COnvicted not on accountot a mere errcr 


of judgment Duc Decause oi taeu active 
assouanon Wica the i&nilatat movement, 
and ’tnat tney were singied out tor exemplary 
.punisament and made to pay tile péualty 
ior a cause rather than for any crime they 


“Committed. ‘Tne article ends with a clea: 


implication that the Judges were influencea 
“Dy tae consideration {of exceptional , times 


, aot, of Cours., expressiy Urged Oy tie pro- 


(4) 2 tnd. Cas. 243; 33 B. ds xa Bom. ty KR. 
1040; 4 X. la. 1. 359, Cr La. J. 

(5j Og ind, Cas. 94; 24 Bom, t R. 928; (1922) 
A, 1, Ra (B.) 426 5 23 Ct, kas J. 644. 
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n 
secution bat apical “bet into _con- 
sideration by the  ourt that upheld the 
convictions on the evidence which, accord- 
ing to the writer, ought never to be accepted 
as suthcient. The article, as a whole, 
would leave on the mind of an ordinary 
reader the clear impression that injustice 
had been deliberately done on political 
grounds to some of the accused who were 
apparently innocent. In other words, it 
attributes judicial dishonesty to the Judges. 
I am unable to accept the contention that 
such an article does not constitute a-con- 
tempt of Court. We have to consider the 
natural and probable eftect of the article 
and not only the avowed intention of the 
Editor as indicated in his affidavit. I 
think that the publication of the article 
in question constitutes a contempt of Court. 

The second question is more difficult. 
I am slow to-hoid that any untair criticism 
of Courts or judges constitutes such an 
interterence with the administration of 
justice as should be punished. 1 am willing 


` to act upon the view that the confidence of 
.the public in Courts rests mainly upon the 


purity and correctness of their pronounce- 
ments and that such confidence is not light- 
ly shaken by a mistaken or unfair criticism: 
of this kind. At the same time, it is clear 
that the tendency ot such criticism is tc 
undermine the dignity ot the Courts and 
inthe end to embarrass the administration 
of justice. The iaith of the public in 
the tairness and incorruptibility ot Judges 
is a matter of greatimportance. On the 
Other hand, I take into consideration the 
circumstance that the attitude ot the oppo- 
ment betore us has not been unreasonable, 
particularly if due allowance is made ior 
his natural partiality tor the publication 
in question in his own paper, though the 


"writer of it was a dierent person, 1 


attach due weigac to his statement that 
tne policy of nis paper is not ‘‘ to lower 
the diguity of this ríonourable Court.” 
There is no allegation in the petition to : 
suggest anything to the contrary. I also 
take into account that he has expressed 
his sincere ‘regret’ for the publication if 


-it is heid to constitute a contempt ot this 


Court, as eve noid it now. „On the whole, 
1 tauk tnat the ends of justice will be satis- 
tied in this case 1f we order that he should 
pay a line oz Rs. 200 (rupees two hundredy. 
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. Crump, J?— The short facts ofthismatter 
care as follows.:—-On ‘April 18th. 1922, a Livi- 
-sional Bench. of this. Court delivered judg- 
ment -in- Criminal. Appeal .Ne. 776 -of- 1921 
and, other connected appeals. ‘These. cases 


dealt -with what:may-be called. the.Mala-. 


-gaon,.riots which took place -or Apri: 25th, 
.X921.. The record “was. -voluminous anc 
„the appeal -was -possibly the heaviest -that 
„has. been. heard :on the Criminal -Appellate . 
Side. of -this Court. The -hearing lasted 
thirteen. days. Put. shortly,.the -riots arose 
-in. consequence. of the inflamec -state .of 
feeling: among. the.Mussalmans of .Malagaon 
„ahd ¿were of a.serious. nature; Two .Police 
Officers ‘were murdered, and, many other 
spersons were injured. Much damage was 
Jalso done... to property.. These cases 
Were thus important -merely as criminal 
Cases but, further, in the public.eye, they 
were -held to. have a. political aspect. 

~+ On .April.24th,.1922, there . appeared in a 
iMewspaper styled Zhe Bombay. Chronicie 
wan.article headed “The Malagaon Appeals.” 


This „article . contains a. criticism of thc’ . 


-conduct. of the Judges of. this Court whe 
-heard the appeals. .At thé.instance of tke 
. Government .of Bombay .the .Government 


..Pleader moved.this Court to take. proceed- 


sings for.contempt. . A. Rule was. issued: auc 
T. ere heard. 
Lhe. affidavit put.in by. the Editor of the 
„newspaper ¿comes shortly. to. this. That 
the article is faiz:comment ; that the liberty 
of the Press. demands that there shouid.Le 
„freedom .to. point out errors.in judgments, 
. and. .to , criticise judgments. after they are 
-delivered,.and.that there was.no contempt. 
In the final , sentence . regret is expréssec 
~“. if this Honourable Court is of opinion 
that the article. in question does consti- 
. tute contempt.. 


-It is, nat disputed that this | “Court d 
* jurisdiction . to take proceedings fo. con- ` 


. tempt. of Court : nor is it disputed that 
comments on .a..case after, the hearing is 
completed may. amount to contempt. As 
_ to the latter ‘proposition it is sufficient to 


cite the case of Keg. v. Gray (2). The ques-- 


. tions which arise are whether the langnage 
_ used in this article amounts to contempt, 


" and, if so, whether this Court should take 


notice of it. The ‘priaciple is clear enough. 
Nb: he Court will not aetso much to protect 


,. khe dignity of its J udges as in, the interest 
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of the-:administration -of justice,- This 
“Court may rightly hold itself-to- be-above 
-such criticism as- this article- contains, but 
‘if :the- public confidence «in. the impartial 
-administration. of justice. isin danger ot 
-being impaired, it-may be the-duty -of ihe 
Court to exercise its -powers. 

- «The nature. of the -defence has Been ind 
„cated, but with reference to paragraphs.3$nd 
16 of the affidavit the following remarks 
of, their Lordships. of. the Privy -Council 
are pertinent (page 169*) :— . 


“Their Lordships .regret -to -find - (tia. 


there. appeared on the -one side in this 
case the time-worn fallacy that some kind 
of privilege-.attaches to the professton -pf 
- the Press as distinguished. irom the mem- 
-bers.of the public, The freedom: ..of -the 
-journalist -is an ordinary part of.the.frec- 
-dom.of.the subject, and to whatever lengths 
-the subject in general may go, -so also. may 
the journalist, but,- apart -from -Statute 
.law, his privilege is -no other and no-highet. 
The responsibilities which .attack .tc -his 
.power in the.dissemination.of printed matter 
“may, and in the case of a conscientious 
journalist do, make „him more .careful; 
but the :range of his assertions, .his:cri- 
ticisms, or his.comments, is.as..wide .as, 
and no ,wider.than, that of. any other sub- 
ject. -No privilege .attaches..to „his . posi- 
lion. ' is 
“Upon the. other side. it would appear. -— 
that this false and.dangerous doctrine. may 
have. been hinted at, that. some privilege or 
‘protection attaches .to. the public. :acts 


. of a Judge. which. exempts. him, in-regard 


„to` these, from free. and. adverse comment. 


He is not „above criticism, his. -conduct 2 


.and utterances may demand it. .Freedom 
. Would, be seriously impaired if the judicial 
Tribunals were outside of the range. cf. .such 
comment." ,Channing Arnold v. Emperor. (6). 

Though the case in ,whieh these remarks 
are to.be found. was not one. of contempt, 
nevertheless they. furnish a valuable. guide 
in dealing with such matters as that which 


is here before the Court. .No,one, whether ` 


.he be a Judge or.not, ought: to take. :eXCep- - 


_tion to fair criticism, nor should. any jotr- 
. . (6) 23 Ind. Cas. 661 ; 41 1. À..149; 48 C. W. N. 
7495; 26 M.L J. 621; 15eCt. L.J. 309; 1L. W.46rI[ 
7 Bur. T.C 1 (1914) MOW.N. 506 ; 16'M.L-I. 
qa; I2 A. L. J: 1042; 20 C. L. J. 161; 16 Bom, 
LR :44: 8 L-BAR: TA od C. 1024 2: PIC). 
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nalist be hindered trom- offering: such” cri- 
ticisin. Nevertheless, there is a limit whick 
must not, be passed. A journalist.n 1Ay-SAy' 


‘that a Judge is- wrong, or'ignoraut of law,. 


but if he accuses a; Judge of dishonesty. 
or corrtiption he transgresses the limit: And 
if it appears to this: Court that such criti- 
cism mo hirider 1 inis 


exercise. its powers. The 
article in aac uae must be. considered. from. 
this: Stand prins, 

` The fret. paragraph. of the article deais™ 
With. the case. of Wolfe Tone. The sub- 
stance is that the Judges.“ who detested: 
the rebels" nevertheless. protécted Wolfe: 
Tong; aud this was “a splendid aSsertión 
tf the supremacy. otf the law’. . ‘Lhe. 


' second : paragraph opens. with. these words : 


"Fóns's'case is cited to show that’ 


“We wish we could say of the Bombay. 
High’ Court judgment thatit was a ‘splendid 
assertion "óf? the supreniaéy- o: the law.’ 
The innuendo is that the Judges cf this 


— Góürt did not ‘tise above political; considèra- 


tions. The point is made clearin parc zraph 10: 
of the affidavit where it is said that Wolfe 
"tke! 
administration of justice shoulé be pure 
ánd not: tainted: with’. extraneous:  ccn- 
siderations.” The writer then pioééeds: 
to deal with the facts of the case. "There 
has. been some question as to the accuracy 
of this recital, but it is not.necessary to go 


“into this’ beyond remarking that the writer 
deliberately: ignores the larges? anc most 


inportant part of the evidence. Ther 


follows this passáge:— | 


*' Ih'a, case like the ‘one under notice: to 
which the authórities apparently attached 
considerable political significance it “was 
hardly likely that the defence of the accused, 
especially the ‘ tallest poppies among then. *- 
would easily be accepted, even: where it 
was sufficiently clear and emphatic.” 

The plain meaning is that the learned’ 
Sessions Judge, convicted: against the 
weight of the evidence: PE 

JLhe- writer then points owt that the 
irajórity' of these convictionswere confirmec - 
by: this Court: The passage which follcws: 
gives the reasons which, according to the 
witir, influenced the | Judges of this- 
Court . 

'* Some. of these. may- iae uadeuhieih 
been uy of the charges brought: against’ 
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them ; but of the “rest? ib is ‘difficult to 
Believe the Sally, and tie impression in - 
the public: mind.is that certain prominent 
people, because of their active : ‘association 
with the Khilafat movement, were ‘singled. 
out for examplary ‘treatment, -and made: 
to pay” the penalty for the causé rather. 


1: than for any crime they have committed. 


We have heard it said that Indian Judges 
are always out for convictions but it can’ 
hardly be the düty or the pleasure of the 
High Court to uphold them". ^ 

- The: plain meaning is this. The Sessions 
Judge convicted though the defence was 
clear and emphatic. The High Court con- 
firmed the convictions contrary: to '' their 
duty and their pleasure. " It was argued. 
that nothing more was meant than that 
the Judges ‘being human were swayed Ly 
some subconscious politicaliLias. But’ the’ 
words mean more than this. A man so 
influenced does not act against“ his’ duty 
and his pleasure." He believes that that’ | 
which he does is right and he'is not relùc= 
tant to do i. > ' : 

The article closes with the following 
words : i 

* Tt: was an eminent English Judge, 
Justice Buckland, who said that the ad- 
ministering of “pure unadulterated justice" 
is the only duty-of the Courts and they have 
no right to take into consideration ‘ the 
plea of exceptional times’ brought forward 
by tne executive: to secure convictions 
aga'nst_ tne politicaliy minded." 

‘Lhe ingenuity oi Counsel has failed to’ 
discover. where and in what context ‘ that 
eminent English Judge, Justice Buckland,” 
used these words. But here and ‘in this 
context the meaning .is- plain. ** Justice 
was not pure aud unadulterated because’ 
the High Court gave effect to the plea of 
exceptional times." It'is unnecessary: to 
ascribe to these’ words the. grosser mean- 
ing. suggested by the Advocaté-General. 
They do not fairly: bear’ the. construction. 


` 


- that outside influence was brought’to' bear: 


upon the Judges. It is enough tö say that’ 
no plea of ‘ exceptional times." was- ever. 


raised on behalf of the prosecution, nori 


. would. any such plea have. been” tolerated: 


eos 


by this Court. 

. Such. is: the article ‘and it is impossible 
to doubt that jt charges- the Judges: ‘of this 
Cuurt with conscious dereliction of duty, 
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But the further question remains whether 
it is necessary to act. Unfortunately, the 
effect of such writing as this cannot ke 
ignored, and however unwilling this Court 
may be, “ for indeed all Courts are unwill- 
ing to take proceedings in contempt unless 
compelled—it is impossible to permit the 
public to be .. poisoned with such calum- 
nies as these. In a country such as tbis 
where more importance is attached to the 
printed words than it perhaps at times 
deserves, it would be difficult for the average 
reader to read the language used without 
conceiving grave doubts as to the integrity 


and impartiality of the Judges of the Court. 


Therefore, in the interests of the adminis- 
tration of justice the Court cannot over- 
look this contempt. 

.Something has been said as to the apology, 
set at the close of the affidavit, that ex- 
pression of regret is conditional and suck 
as the Judges of this Court declined to 
consider in the case of Narasimha 
Chintaman Kelkar, In re (4). The reasons 
assigned in that case are equally appli- 
cable here. 

W.C A. & N. E. 

Order accordingly. 





CALCUTTA HIGH COURT. 

. REFERENCE NO. 5 OF 1922, (UNDER THE 
|j LEGAL PRACTITIONERS ACT.) 

July 17, 1922. 

Present -—-Justice Sir Asutosh Mookerjee 
i Kr., and Mr. Justice Chotzner. 

25 EMPEROR— PROSECUTOR 
VEYSUS 
RAJANI KANTA GHOSE. 

.. Legal Practitioners Act (XVIII of 1879), 
s, 13 (b)-—Legal Practitioner—Fraudulent conduct 
— Representation of conflicting interests. 

A legal practitioner cannot represent conflicting 
interests or undertake the discharge of inconsistent 
duties. When he has once been retained and 
received the confidence of a client, he cannot 
accept a retainer from or enter the service of those 
whose interests are adverse to his client in the same 
controversy or in matter so closely ‘allied thereto 
as to he in effect a part thereof. The rule is rigid 
and is designed not alone to prevent the dishonest 
practitioner from fraudulent conduct but as well 
to preclude the honest ME from putting 
himself in a position where he may be required 
to choose between. conflicting duties, or be led to 
an attempt to reconcile conflicting interests, rather 
than to enforce to their full extent the tights of the 
jv which he should alone represéut. [p. 23, 


“e 
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Day v. Ponsonby, (1842) 5 Ir. Eq. Rep. 24, Ali. 
Muhammad v. Sham Lali, 45 P. L. R. 1904, Ugri 
Bhoi v. Shridhar Kulta, 1 N. L. R. 52, Rai Durga- 
pershad v. Baivan Bai, 12 C. P. L. R. 35, Pallonji 
Merwanji v. Kallabhat Lallubhai, 12 B. 85; 6 Ind. 
Dec. (N. $.) 543, Ramlall v. Moonia Bibee, 6 C.79;5 
Ind. Jur. 583; 3 Ind. Dec. (N. $.) 52, Reg. v. Bezonji 
Nowroji, 12 B. orn.; 6 Ind. Dec. (N. S$.) 547, Shire 
v. King, (1603) Yelv. 32; 80 E. R. 24, King vw. 
Shore (1603) Cro. Eliz. 914; 78 E. R. 1135, Brokes 
case, (1895) Moore (K. B.) 409; 72 E. R. 661, refe- 
red to. 

Proceedings under the Legal Practitioners Aet 
were taken against a Mukhtear on the' ground 
that he, while acting on behalf of the prosecution 
in a criminal case, had drafted a written statement 
on behalf of two of the accused persons in that case. 
The Mukhtear pleaded that he had acted in good 
faith and that he had not realised that his conduct 
was improper: 

Heid, that the Mukhtear was guilty of an 
offence aga.nst professional propriety and “was, 
liable to be punished; [p. 24, col. 2.] 

People v. Spencer, (1882) 61 Calif 128, referred - 
to 


Reference by the District Judge and: Ses- 
sions Judge, Midnapore dated the 11th May 
1922. | 

“Babu Surendra Nath Guha in support 
of the  Reference:— The Mukhtear con- 
cerned is clearly guilty of an 
offence against professional propriety. 
As a legal practitioner he cannot undertake 
the discharge of conflicting duties. The 


' Mukhtear pleaded ignorance and good faith. 


But ignorance of law is no defence to a charge 
of professional misconduct. Refers to Jugal 
Chandra Mazumdar, In the matter of (x). 

Mr. J. C. Hazra, Counsel (with him Babus 
Gopendra Nath Das and Santosh Kumay Pal), 
for the Mukhtear :— he evidence does 
not support the charge under sec- 
tion 13 (a) of the Legal Practitioners 
Act. The evidence clearly established that 
the man from whom the Mukhtear took 
instructions had authority to look after 
the criminal case on behalfof the accused. 
So on the evidence the charge under section 
13 (a) of the Legal Practitioners Act cannot. 
stand. 

JUDGMENT.—This is a reference under 
section 14 of the Legal Practitioners Act. 
in the matter of Babu Rajani Kanta Ghose, 
Mukhtear. The facts proved by the evi- 
dence are narrated by the District Judge 
in his letter of reference. Babu. Rajani 
Kanta Ghose wasengaged as a Mukhtear 
on the side of the prosecution in a crinjnal 

(x) 34 Ind. Cas. 645; a0 C. W. N. 70162177 CR 
Ée].2294. ... 2 2... J 


^ 
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case in which there were four accused per- 
sons. Under instruction received from one 
Padiochan Das, who was looking after the 
case of two of these accused persons, namely 
Harihar and Nirubar, Babu Rajani Kant 
Ghose prepared a draft written statement 
on their behalf. It has been proved that 
ngither Haribar nor Nirubar gave instruc- 
tion edirect to him to prepare®*the draft. 


The draft written statement was taken to. 


tthe gentleman who was engaged as Mukhtéar 
on behalf of the four accused persons. When 
he read the written statement he found that 
it. would be impossible to file it in Court, 
inasmuch asit implicated the other two 
accused to their prejudice. The result 
was that Babu Nabakrshta Das Adhikary 
did not file the written statement. It is 
thus obvious that Babu Rajani Kanta Ghose, 


while engaged for the prosecution in the 


criminal case, did prepare à written state- 
ment for the use of two of the accused per- 
sons. In these circumstances the Sub- 
-Deputy Magistrate took proceedings under 
tae Legal Practitioners Act and framed a 
charge in the following terms: ‘Whereas 
it appears that you were retained by the 
prosecution in the case of Pahul M ali v 
Sishir Kumar Das Mohapatra and where- 
as it appears that you had drafted a written 
statement on behalf of accused Harihar 
and Nirubar and thereby acted contrary 
to the provisions of section 13 (a) of the 
Legal Practitioners Act, I charge you under 
the said section of thesaid Act." The Mukh- 
tear filed a written statement in answer to 
this charge. Evidence was recorded in due 
course and this reference ultimately made 
by the District Judge as already stated. 

. It has been argued before us by Mr. Hazra 
athat no case has been made out under section 
13 (a) of the Legal Practitioners Act, inas- 
“ much as the evidence establishes that Padma 
Lochan Das who approached Babu Rajani 
Kanta-Ghose was authorized by Harihar 
and.Nirubar to look after the Criminal 
case ofi their behalf. 
not necessary to consider whether the- evi- 
dence does or does not establish fhis point. 
The reference need not be treated as one 
under section r3 (a), which ;provides for the 
case where a Mukhtear takes instructions 
except irom the party on whose behalf he 
is retained or some person who is the re- 
cognised agent of such party within the 


INDIAN CASES, 


In our opinion, it is . 


25.. 


meaning of the Code of Civil Procedure or. 


-some servant, relative or friend authorised 
by, the party to give such instructions. 


'The facts stated in the notice issued by the 
Sub-Deputy Magistrate show that the case 
was really under section r3 clause (b) 
which includes a case where a legal practi- _ 
tioner is-guilty of fraudulent or grossly im- 
proper conduct in the discharge of his pro- 
fessional duty. l 
There is, in our opinion, no doubt as to 
what actually happened. Tt is plain upon ' 


the evidence and. upon the admission of 


the Mukhtear that while he was acting on 
behalf of the prosectution, he drafted a 
written statement on behalf of two of the 
accused persons. An attempt has been 
made to support the theory that he might 
have forgotten the facts of the case and 
might not have realised that the written 
statement which he drafted related to the 
very case he was to conduct on behalf of 
the prosecution.. We find from the record, 
however, that he accepted the Mukhtear- 
nama on the 14th June 1921 when the pro- 
ceedings were instituted. and the written 
statement was not drawn up till the 16th 
February 1922 at the concluding stage of 
the trial. During the six months which 
had elapsed, he might be expected to have 
made himself familiar with the case for 
the prosecuton. Indeed he does not allege 
that he was under a misapprehension, He 
pleads that he did not realise that his con- 
duct was improper; in other words, he þe- 
lieved in good faith that, though he was 
Mukhtear fór the prosecution, he was free. 
to prepare the written statement for the 
accused. 

As this has happened once and may happez 
again, it is desirable to state the well settled 
general rule that a legal practitioner cannot 
represent conflicting ‘interests or undertake 
the discharge of inconsistent duties. When. he 
has once been retained and received the* 
confidence “of a client, he cannot accept. 
a retainer froni or enter the service of those 
whose interests are adverse- to his. client 
in tbe same controversy or in' matter. so 
closely allied thereto ‘as to be in effect a 
past-thereof, “The rule is rigid and is de- 
signed not alone to prevent the dishonest: 
practitioner from fraudulent‘ cónduct, but 
as well.to.pieclude: the “hotest. „practitioner 
from; >putting.-himself. iri, a; position. where 
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he may be reġuireů to choose between 
conflicting , duties, or be led to an 
attempt to réconcile conflicting interests, 
- rather ` than to enforce to their full 
extent the rights of the interests which be 
should alone represent. This is ‘not the 
first instance in which the rule has been 
broken and reference may be made to the 
cases of Davies v. Cluugh (2), Cholmondeley 
v. Clinton (3); Day v. Ponsonby (4), 
Fidelity is required from all who hold 
fiduciary reldtions, they must not lightly 
enter upon such relationships, butif they do, 


they wil not be permitted to be disloyal; 


and of ail species of disloyalty, desertion 
and adherence to the enemy or to the oppo- 
site party in a suit is recognised as the 
worst. On these grounds it has been held 
that the attorney may be disbarred where 
he conducts a criminal prosecution against 
a person or assists therein, and thereafter 
appears for the defence, or while acting 
as attorney for the prosecutor in a criminal 
case he accepts money from the defendant 
in ‘consideration of a dismissal. Reference 
may in this connection be made to the de- 
cision in Ali Muhammad v. Sham Lall (5), 
Ugri Bhoi v: Shridhar Kulta (6), Rai Durga- 
pershad-v. Baivan Bi (7), Pallonji Merwangji 
v. Kallabhai Lallubhai (8), Ramiall v, Moonta 
Bibee (oj and Reg. v. Bezomp Nowroji 
(ro) We may observe that the conduct 
imputed to an attornéy when it is said 
that he has received instructions from both 
sides in a cause is so disreputable that un- 
founded allegation to this effect is considered 
actionable without proof of special damage; 
Shive v. King (xx) reported as King v. Shore 
(12) Brokes case (13). 

The Mukhtear before us is not the first 
member of the legal profession who has 


4) (1837) 8 Sim. 262; 6 L. J. (N. s.) Ch. I13]: 


I Jur. 5; 42 R. R. 171; 59.E. R. 105. | 
(3) (1815) 19 Ves. 261;2 Ves. & B. 113; S. 
Coop. 80; 13 R. R, 183; 34 E. R. 515. 
(4) (1842) 5 Ir. Eq. Rep. 24. 
P. L. R. 1994. 
6) IN. L. R. 52. 
| . P. L. R. 35. 
(8) 12 B. 85; 6 Ind. Dec. (N. S.) 543. 
(9) 6 C. 79; 5 Ind. Jur. 583; 3 Ind. Dec. (N, 8.) 


52: e 
.(10) 12.B. 914.; 6 Ind. Dec. (N. $.) 547. 
j al (1603) Yelv. 32; 80 E. R. 24. es 
(ie) (1603) Cro. Elz 914; 78 E. R*1135. ^. ' 
F :(1595 Moore (K, B.) 409; 72-B:-R. 661. 
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been under the delusion that it'is open fo^' 


a person to uppear on behalt ot the prose-, 
cution and, at the same time to assist the 
defence. The case of People v. Spencer(x4). 


‘shows that he has had a predecesssor where’ - 


the attorney concerned conducted the case: 


. for the prosecution and then looked after" 


the case for the defence. When -he wase 


called upon td explain his conduct he stated | 


in all innocence that he did not realise that 
his conduct was reprehensible. The Court 


thereupon made the following observations? * 
“By appearing both for the plaintiff and ` 
defendant in the same action he was guilty : 
of violation of his duty as an attorney for -_ 


which it is our duty to remove or suspend 
him. Neither his ignorance of the, laws 
nor the crudity of his notions of profession’! 
ethics, can excuse an offence against pro- 


fessional propriety by one whose duty it 

is to assist in the administration of justice. ' 
The degree of turpitude involved in the 
breach of his duty by an attorney, however, 
must appear in the circumstances of each ` 


case. ‘The punishment which should follow 


am inadvertent or ignorant departure frcm , 
professional propriety, no seriously evil - 


consequences having resulted, should he 
less severe than where the offence is: a de- 
liberate or corrupt violation of official oath. 


The circumstances presented by the record, - 


while they go towards showing an absence. 
of intentional wrong, do not justify respond- 
ent. However innocent his motives, his 
conduct must be condemned, yet in con- 
sideration of the facts we are disposed 
to inflict a penalty which, while it shall 
satisfy the provisions of the Code and mark 
our disapprobation of his act, shall not fors 
ever debar the respondent from the further 
practice of his profession." The 
then suspended the attorney from practice 
for a period of three months. We are of 
opinion that in the case before us a similar 
order may be made. We direct accordingly 
that the Mukhtear be suspended for a period” 
of three months from this date. 
B.N, Suspension order passed, 


(14) (1882) 61 Calif. 128, 


Court'e 
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. “BOMBAY HIGH COURT. ` 
CRIMINAL REFERENCE No. 23 OF 1922. 
October 18, 1922. - 


Present.—Mr. Justice Marten: on difference " 


between Sir Lallubhai Shah, Kr., -Acting 
‘Chief Justice, and Mr. Jtistice. Crump. 
EMPEROR-—PROSECUTOR. 22200 
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IX of 1890), s. 109— Réserved' 


powers Of 


Paina Act 


Reservation, nature of. — , 

By virtue of section 109 of the Railways Act, 
a Railway Company has a general power of reserv- 
ing compartments for the use of passengers who 
nave already booked their seats, or for prospective 
passengers who the Company anticipate will 


gavel, and the Company are entitled to reserve - 


either individual seats or whole compartments. 
But such power ought not to be exercised so as to 
give au undue preference or to cause an undue 
prejudice to any particular passenger traffic, 
whether individual or collective.[p. 29, cols. 1 & 2] 
Brijtasi Lal v. Emperor, 55 Ind.Cas. 342; 42 A. 
327; 2 U. P. L. R. (A) 65: 18 A. L. J; 254; 21 Cr. L. 
J. 294. Vishvana'h Ganesh v. G. I. P. Railway 
Company, 62 Ind: Cas. 1004; 45 B. 1324; 23 Bom. 
L. R. 809, Komaran, In re, 66 Ind. Cas. 520; 45 
M. 215; (1922) M. W. N. 34; 15 L. W. 207° 30 M. L. 
T. 134; 42 M L. J. 21; 23 Cr. L. J. 296: (1922) A. 
I-R. (M.) 35 and Perth General Station Commillee v. 
Ross, (1897) A. C. 479; 66 L. J. P. C. $1; 77 L. T. 
226, referred to. 
. Criminal reference made by the District 


Magistrate of East Khandesh. 


FACTS appear from the following dis- 
sentient judgments of Sir Lallubhai Shah, 
Actg. C. J., and Crump, J., on October 5th 
1922 :— 


Shah, Actg, C. J.—This is a reference by 
the District Magistrate of East Khandesh 
recommending that the conviction and: 
sentence should be set aside. The accused 
was convicted by the First Class Magistrate 
of Jalgaon City, under section rog of the 
Indian Railways Act, for having entered 
a compartment which was reserved for 
Europeans and Anglo-Indians in a passenger 
train. The accused had a third class tic- 
ket to travel from Pachora to Bhusaval 
by the down passenger train on February 
17th, 1922; and he entered the compartment 
in question which was in fact vacant. The 
learned Magistrate was inclined to hold 
that: the Railway Company had no power 
tc reserve the compartment in that man- 
nèr ; ` but~following the tuling: in" Brijbasi 
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Lal v. Raider ov (1) he held that the Railway. 
Company had the inherent right to reserve 
compartments in that manner. and con- 
victed the accused and sentenced ‘him to 


pay a fine of Rs. 5.- 


The acctised applied to the District Magis- 


,, trate who has made a reference to this Court.. 


“The point that we have to. consider is 
whether the compartment such as: was 
reserved in this case could be legally 
réserved for a class of passengers without 
réference to the question whether there 
were any actual passengers of „that class 
travelling or known to be intending to travel 
by that train. I have stated the question 
in this form, though in this particular case 
we are concerned with the reserved accom- 
modation provided in a third class compart- 
ment in a passenger train for Europeans 
and Anglo-Indians, as,in my opinion, that 
is the question underlying the reference.. 

It is not suggested that there is any 
statutory provision or any rule under- 
section 47 of the Indian Railways Act. 
which authorisés this kind. of reservation.. 
It appears to have been done in pursuance 
of ' Working Instructions' issued by the 
Railway Company, a copy of which has been - 
furnished to us by Mr. Binning appearing 
for the Company. I refer to it oniy for 
the purpose of showing that the Crown 
and the Company rely upon the inherent: 
powers of the Company and not upon any 
statutory provision or rule. 

I have considered the arguments urged 
before us on behalf of the Crown, the Com- : 
pany, and the accused: and I have also. 


‘considered the decisions of different Courts. 


on the point, which are opposed to the view. 
which I take of this question. Im the first 
place I feel quite clear.that the powers: 
of the Company are subject to certain 
statutory limitations and must be deter- . 
mined in the light of the scheme of the Act. 
so far as it bears upon the point in ques- 
tion. A penal-provision ought to be strict- 
ly construed : and it is for the prosecution 
to make out that the compartment could 
be legally reserved in the manner it was 
reserved on this-occasion. The Company: 
has full power to regulate its traffic within 
the limits allowed by law. Section 42 (2): 
provides the limitation in. question ; ard. 

(1)' 55nd. Cas. a42; 42- A. 327; 2-U. P, L. m 
(Al 65;18 A. I.].254;21 Cr. L f.294. «-- .. 
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it is for the prosecution to establish that 
the limitation has not been transgressed 
. in this case." I do not feel any doubt that 
the sect on refers to all traffic, which in- 
cludes passenger traffic (see section 3 (II) ). 
This. point is, in my opinion, stfficiently 
dealt with in Vishvanath Ganesh v. 
G I. Ps Railway Company (2). It is true 
that no suit can be instituted or proceed- 
ing taken for any thing done or any omis- 
sion made by the Railway Administration 
in violation or contravention of any pro- 


vision of Chapter V. But I do not see. 


how a Criminal Court is relieved of its obli- 


gation to consider this question so far as, 


it is relevant in determining whether a 
particular offence is committed or not. 
In my-opinion, it is a question of fact to be 
determined in each case whether the par- 


ticular accommodation reserved for a section ` 


of the travelling public to the exclusion 
of the rest of the public involves any undue 
or unreasonable preference or advantage 
to or in favour of any particular person 
or description of traffic in any respect 
whatever or subjects any particular per- 
son or description of traffic to any undue 
or unreasonable prejudice or disadvantage 
in any respect whatever. I readily con- 
cede that the powers of a Railway Adminis- 


tration are very wide so long as it does not. 


transgress the limitation which the Statute 
has imposed in the interests of the public. 
But where it exercises its powers in a 
‘manner which may appear to .involve 
some kind of preference, it is open to the 
administration to have au appropriate rule 
under section 47 which would remove 
the doubt and difficulty to a large extent. 
For instance, if there were a rule autho- 
rising the Railway Administration to reserve 
accommodation for -Europeans and. Anglo- 
Indians travelling in the third class within 
such limits as-may be prescribed the onus 
of proving that such a rule was inconsistent 
with: the provisions of the Act, would lie 


heavily upon the party asserting it. When- 
a, rule is framed under section 47, it would 


imply that the Governor-General in Coun- 
cil is satisfied as to its need and propriety. 
In the absence of such a rule, we have 
to consider it as a question of fact on the 
evidence in this case. 
~, (2) 62. Ind; Cas. 1004;:.45 B. 1324 1923, Bom' 
Tr R809. T usi. pte tn e 
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In doing so it is. 


4 
(1925 ' 


necessary to bear in- mind: the- provisions 
relating to ‘carriage of. passengers’ in 
It is provided in section 66 that 
“every person desirous of travelling .on 
a Railway shall, upon payment of his fare, ` 
be supplied with a ticket specifying the class, 
the fare and the range of his journey ”. 
Section 67 (1) provides that ''fares shall , 
be deemed toebe accepted and tickets &o 
be issued subject to the condition of there 
being room available in the train for whic 
the tickets are issued,” and that in case. 
a person to whom a ticket has been 
issued does not get accommodation the 
fare is to be refunded. "Thus it appears to 
me that a person who purchases a ticket 
shows beyond reasonable doubt that he 
is desirous of travelling by the particilare 
train andis anxious to secure accommoda- 
tion. If he finds a compartment vacant 
and cannot travelby it, he is put to undue 
disadvantage if the vacant room is kept 
apart for any person who has not shown 
any similar desire to travel. The Trial Ma- 
gistrate has remarked in his judgmerit with. 
reference to third class passengers that they 
“are now-a-davs getting little accommo-- 
dation in crowded trains even though. 
these reserved compartments are seen most- 
ly empty ". In fact the learned Magistrate 
goes so far asto think that even à rule, if. 
framed, would -probably -be considered to- 
be inconsistent with the Act. I am not 
concerned with the question whether a_ 
rule, if framed, would be consistent' with" 
the provisions of the Act, and: do not ex-` 
press any opinion'es to that. It would 
be premature and improper to suggest 
any opinion in anticipation about 
a rule which does not exist. But as re- 
gards the question of fact his observation ` 
is entirely in consonance with the evidence 
in the case. The relevant evidence on this 
peint is quoted in the letter of reference 
by the District Magistrate, and is contained, 
in the cross-examination of the Railway 
Police constable and guard. It clearly. 
establishes that the overcrowding is not 
a rare occufrence, while a compartment 
which would accommodate nearly twenty-. 
five passengers remains practically vacant. 
What appears to me to be a prohable result 
of this manner of reserving accom motiation 
for one class of passengers is that a pas-. 
senger outside that „class would-be unable 
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to travel by a particular train for want of 


room on account of overcrowding whereas . 


there would be room in the train for a per- 
son of that class who may not have expressed 
any desire-to travel and who may not travel 
at all by that train. That is a result which 
according to the evidence is not uncommon. 


When.a compartment is reserved in pur- 


suanee of general instructions eleading to 
such results, it cannot be said to be legally 
, Veserved so as to constitute an entry therein 
&n offence punishable under section 109. 
The accident that a particular train was 
not crowded and that there was room for 
the accused on that particular occasion 
elsewhere in the train does not seem to 


me to afford any answer to the real question . 


in the ‘case. If the evidence in this case 
is accepted, as it has been accepted, it shows 
that the exercise of this power involves 
the result that some passengers outside 


the class of passengers for whom the com- -` 


partment is reserved would be left over 
without any accommodation in the - train, 
- whereas a passenger of that particular class 
at that station or any of the following 
stations would get accommodation, and if 
there be no stich passenger the compart- 
ment would remain unoccupied. 

It is also a matter for consideration 
that while the average space theoreticallv 
allowed to third class passengers would 
be and should be the same for all, the space 
in fact allowed to passengers of a particu- 
lar class would be much greater, when 
a compartment is reserved for that class; 
for, according to the evidence, the average 
number of passengers of that class would be 
veiy small, and a compartment for twenty- 
five passengers would be practically reserv- 
ed for that small number. This also in- 
directly but effectively introduces an ele- 
ment of preferential treatment. I desire 
to make it clear that I do not put any tech- 
nical or narrow meaning upon the word 
‘passenger’ as used in section 109. I 
include within its meaning a class of pas- 
sengers ; but I do not think that it could 
: include within its scope any pérsons re- 
presenting a class or section of the public 
without the slightest reference to their 
desire or intention to travel by that train 
previously expressed or known to the Rail- 
way Company. I thik that a reservation 
ofthat kind is apt to involve a transgres- 
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sion of the limitation-laid down in section 
42 (2) and may be shown by evidence to 
involve that result in ‘a particülar case. 
That appears to me to have been shown 
in this case to the satisfaction of the Trial 
Magistrate; and the District Magistrate 
also takes the same view. xs 


‘I have carefully considered^ the reported 
cases on this point; and I am unable to 
agree with the view that such reservation 
fora class or section of the public is neces- 
sarily legal. It may be illegal as trans- 
gressing thelimits prescribed by 'section 42 
(2), as it has been shown in this case. 

_I think, therefore, that the conviction: 
and sentence ought to be set aside. I 


‘would order accordingly. Fine, if paid, 


to be refunded. 

Crump, J.—This is a reference by .the 
District Magistrate, East Khandesh, in 
the case of Narayan Krishna Gogate, who 
was tried by the Magistrate, First Class, 


‘Jalgaon City, for. an offence punishable 


under section 109 of the Indian Railways. 
Act (IX of 1890) and fined Rs. 5. 

In making this reference the District Magis- 
trate has relied on the decision of this Court 
in Vishvanath Ganesh v. G.I. P., Railway 
Company (2). That decision proceeded:on the 
ground that the Court had no jurisdiction by 
reason of section 41 of the Indian Railways 
Act, and the remarks cited are, therefore, 
obiter. There is thus no decision of this Court 
precisely upon the point before us. There’ 
is, however, a decision of the Allahabad 
High Court, Brijbasi Lal v. Emperor (x), 
which on the facts is indistinguishable 
from the present case, and a decision of 
the Madras High Court, Komaran, In re 
(3), which is also directly in point though 
it deals with other questions with 


‘which we are not here concerned. The 


first of these decisions is no doubt open to 
question, as pointed out in the decision 
of this Court already cited, but in my 
opinion the decision of Oldfield, J. in the 
Madras case contains a clear and accurate 
exposition of the law on the point before | 
us, and I am content to follow it. 

Stated shortly thelaw is. as íollows:— 


(3) 66 Ind. Cas: 5203 45 M. 215; (1922) M. W, 
N. 34; 15 I.W. 2073 30 M. L. T. 1343 42 M.I. Ti. 


21; 23 Cr. Lr. J. 2965 (1922) A. IR, (ML) 35. 
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The Railway. Company can deal with their 
rolling. stock as-they please subject to any. 


duties or festrictions imposed‘ by the Legis- 


lature. We are here concerned with res- 
trictions imposed by the Indian Railways 


Act, 1990; and section 42 of that Act.is« 
the only section. which falls.'to beconsidered, ' 


The question is, whether there has been 

“undue. preterence " within the meaning 
of that.termr.as used’in section 42 (2). 
termis familiar in England, but the English 


cases turn almost entirely on questions- 


of. differential treatment in the matter of 
ates. This much, however, may be said, 


that there is nothing illegal in showing. 


undue 
Further, that it is- a ques- 


reference’ so lone as it is not '' 
m > 
ee 


tion. of fact in each case whether the pre-- 


fereace shown is or is not ‘ undue’. 

.Tae accused entered this compartment 
knowing that.it was reserved by the Rail- 
way: Company for IZuropean and Anglo- 
Indian passengers. He did so, because 


he. objected to racial distinctions (see his: ` 


plea and examination, dated April 8th, 1922). 
Prima facie. his act was an offence under 
section’ tog of the Indian Railways Act. 
It.is open.to him to show in his defence 
that the preference shown to the class of 
passengers indicated was undue preference, 
but that was not.the nieaning of his plea. 
That plea in no way turned on the extent 
of accommodation reserved for this class. 
Ií;. however, . the plea of undue pre- 
ference is made out by the evidence, effect 
may be given to it, 


. It is reasonable to assume that the Rail- 
way Company know. their own -business 
bez 


able. Certainly I see no reason to suppose 
that Railway Companies aré inclined to be 
aver-liberal in the matter of accommodation. 
It would not pay them. The general in- 
struc.ion whick the Company has issued 


The- 


, and that they will/not' reserve for any 
class accommodation beyond what is- reason- 
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in:this case is: that one compartment shall 


be reserved for. the class of passengers in 
question on.alllong distance trains. In order 
to determine. whether: with reference to 
this train the:preference.is undue, it would 
be necessary to know matte s on which 
the record is silent. I take it t»at there 
is no- maane m e tó 4 m er 
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question for this train, generally speaking,’ 
it would be convenient to know what is: 
the total average number. of passengets, 
what is the average number of this special" 
class, and what is the accommodation: 
reserved for this special class, and. what 
is the accommodation available for- othér 
passéngers...Here all that is known ig’ 
that the c&mpartment reserved would*hold' 
from: twenty. to twenty-five passengers: 
Without some such data as I'have indicated 


it is (in my opinion) impossible to say that,* 


generally speaking, there is any undue prefer- 
ence, As to this general aspect of the 
question, the evidence on the record gives 
little assistance. That this compartment 


i: often empty does not go far unless it 


is shown that the other passengers have ttot, 
sufficient accommodation. ‘The only evi 
dence of overcrowding is contained in the' 


statement of the Guard which is as follows :— - 
“Except on' bazar days the passenger’ 


trains are not overcrowded:” 


With reference to the day of the alleged’ ` 


offence .the evidence is against the piea- 
set up. .The accused did .not complain ‘ 


that he was in any way prejudiced. The 
Guard says that the accused complained 
that the board indicating the reservation 
of the compartment was “an insult" to 
him. 'That view of the matter is quite 
understandable, but it has nothing to do 
with the question of undue preterence, 
Indeed it shows plainly enough th.t the- 
accused's grievance would have been equally 
acute, had the accommodation reser ed been - 
adequate for one passenger only. I fully 
appreciate that asp ct of the question, 
bu: I am' uot concerned with it. 


Forthe rest both the Guard and Constable, 
Khandu, say:that on this day there was- 
ample accommodation elsewhere. This being' 
so, I. fail to see how the plea of undüe pre~’ 
férence can: be made out. Had it been 
established that owing to this reservation 
the class indicated findaccommodation while 
other passengers cannot find accom modaticn 
the case might be different but there is ro 
evidence to that «ffect, nor indeed is there: 


any evidence worth the name ot oyes 


crowding in general. < 
: I.would decline to interfere and direct’ 
the record and. proceedings: to'be returned.” 


: | lt does- 
not affect. the legal a:pect of the matier, e 


^ 


1 
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Mr. P. V. Kane, for the Accused. 
Mr S. S: Patkar, Government Pleader, 
for the Crown. ` 
Mr. Binning (instructed by Messrs. Little 
and Co), for the Railway Company. 
JUDGMENT. 

* Marten, J.—In this case J enjoy -the 
advantage of having “before me -the judg- 
ments: of my brothers Shah and Crump, “as 

-well-as those of the two learned Magistrates. 
I wil not, therefore, recapitulate the facts, 
but will state my own conclusions. 

'- In my judgment ıt is-clear that by vir- 

"tue of section rog of the Indian Railways 
“Act, 1890, the Kailway Company has a general 


"power of reserving compartments for ‘the 


“use of passengers. I am further of opinion 
"that this power of reservation may be exer- 
cised - either for -actual- passengers who 
‘have already booked their seats, or tor 


' prospective passengers "who, the Company 


anticipate, will travel. I-further hold that . 


- the Company are entitled to: reserve either 


‘individual seats, or whole compartments. 
"Thus they may reserve compartments tor 
females travelling first or second .class, 
‘or for smokers -or -mon-smokers; or for 
^Inemebrs of -a theatrical company or for 
-a cricket or -tootbull team. I say -females 
travelling ‘first -er second class, be- 
‘cause .section ‘64 only makes it-compul- 


“sory on the-Company to reserve accommo- 


dation for females travelling-1n the lowest 
class of carriage in the train. So, too, 
“they may, in my opinion, reserve compart- 
aments for-a large particular traffic, expected . 
at some particular station, whether it be - 
a terminus or -n intermediate station. . 
For instance, they could reservesuch accom- 
anodation for pilzums or-other passengers 
expected to visit a particular religious 
-festivai or fair. -Or, again, for . persons 
attending some large political or other 
gathering, or race meeting. The fact that 
the particular passenger .tratfic thus to be 
catered .for .may. consist of some par- 
“ticular caste ot section ¢.g., Hingdu.or Muham- 
is not,-I think, a bar.to 
the exercise ot this general power ot re. 
servation: [See J€omavan, Imre (3).] 


. -In short the general discretion in these ` 


. Cases must rest witk. the Railway Company, 


‘for they are the ‘statutory managers -of 


the ‘Railway. As. such managers it is for 
them to issue the. requisite orders.for. the 


INDIAN ‘CASES, 
EMPEROR V, NA RAYAN KRISHAN GOGATEs ~ 


mos 
20 


‘reservation of passenge: accommodation ; ; 
‘and ‘speaking generally it “is” for each paŝ- 
-sefger to obey those orders, believing that 
‘thereby he will best promote -the general 
-comfort - of his -fellow- passengers, and: also 
of the Railway staff, andincidentally óf him- 
self. If, on the other hand,-each passenger 
is ‘to be-a-law unto- himself, ‘chaos ‘can’ be 
"the only result. In this respect I-cannot 
do better than quote from the judgment 
of Lord Halsbury in Perth General Station 
Committee v. Ross (4) some sentences, which 
are, I think, typical of the common sense 
which that learned Judge aways showed: 
He says at page 483:— 

“But I should besorry to throw: any doupt 
on the absolute right of the Railway Com- 
pany in the first. instance to regulate ‘their 
own traffic in their own way,..:L-do not 
believe that any actual inconvenience to 
the public can resultfrom the recognition 
of the .right of the Railway. Company “to 
carry on their business in their own way. 
Their own interest. is the best -security 
that their strict legal -right will "not be 
abused ."' ; 

The above.then: Benin the. general: powets 
of the Railway - Company in the matter ‘of 
reservation. of passenger -accommodation, ʻI 
further hold that-under section 42 (2) ‘they 
must not.exercise ‘such powers-.as to-pive 
an undue .preference or.to cause an undüe 
prejudice to-any particular passenger tratte, 
whether individual or collective.. In-this 
-connection,-and with all- respect :to “the 
learned Judges of the Allahabad High: Court 
who decided JBriüjbasi Lal v. -Emperor (1) 
I tind myselt.in agreement with the view 
which Sir Norman Macleod and-Sir Lallubhai 
Shah expressed .1n Veshvanath - Ganesh v. 
G. 1. P. Kawway Company (2) as to the 
effect ot section 42. That -being- so, "it"is, 
an my opinion,.a-question of tact in-each 
-case whether the .Railway Company -has 
shown an undue preterence. And, in'my 
judgment, under the ordinary rules ot evi- 
dence, the -onus ot proot wil lie on the 
person -who alleges such. undue preterence, 
[See Indian Evidence Act, section 102y 
Allustration (b): and -section 103] 

What then .are the tacts here? The 


accused . declined | to call, any . evidence, 
s 


w [A C; 479; SOl: J. T. e Sr; 7113. 
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,VCcasequently, all we, have to go upon 15 
the cioss-éxaunnation ot Khandu Vithu, 
the Constable on duty at Jaigaon station, 
aud ot W. B. Suaw, toe Guard, of the train 
between Pachora and Jaigaon. Now, the 
train in question is the No. II North Hast 
. Down Passenger, which is one ot those 
very slow trains—happily not met with 
in England—which meanders through the 
country tor hours and days at the stately 
. average speed oi about 15% miles per hour. 
It leaves Bombay at 7 A. M. and reaches 
Páchora about 10 P. M. and jalgaon about ` 
11-30 P. M., Pachora being about 232 aud 
Jaigaon about 201 miles away trom Bom- 
bay. Its wimate destination appears 
_ to be Delhi, some 957 miles away from Bom- 
..bay, which it reaches in about two anda 
. half days. 
But as to what was the passenger trathe 
by this particular train on this particular - 
_ day, or indeed on any other day during 
the 15 hours and 232 .miles between 
Bombay and Pacnora, we have no evidence 
. wnatever. Khandu Vithu, the Constable 
was only on duty at Jalgaón. Shaw, the 
Guard, was obviously not on continuous 
duty for 164 hours, viz., between Bombay 
and Jalgaon. Iam entitled to persume this 
under section II4 ot the Indian Evidence 
. Act. But it also so happens that I 
have recently had to investigate closely 
the running of the two sister trains, 442., 
the No. 13 N. E. Down Passenger and the 
No.-12 N. E. - Passengers between Bom- 
. bay and Pachora. I reter to the G. 1. P. 
murder case (Emperor v. Morris and Donn- - 
son) which was tried betore myself and a 
special Jury at the Bombay Criminal 
Sessions last November. There the two 
. murders were committed in train No. 13 
_between Deolali and Manmad and discovered 
.at Pachora; but the two murderers escaped: 
back from Manmad to Deolal by train 
No. 12. Some ot the Guards had then to 
give evidence, and to produce the way- 
. bills. What they said in that case is not 
evidence in this, but the working knowledge 
1 thus gained as to the particular portions 
“of the line worked by the various Guards 
ot these slow trains, and, consequently, as 
_to the ordinary course ot business ot the 
Company in this respect, all goes to fortity 
. -the above presumption which I should draw 
apart from such working knowledge. 
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There being then no evidence as to -the 
state of tne passenger trahe between 
Bombay and Pacnura, { hold tnatthe accus- 
-ed has ianed to discharge the onus of 
proof that there was any undue preterence 
shown by the Railway Company in attach- 
ing this reserved compartemut to the train 
at its start? trom Bombay, or in keeping 
it so attached. For all I know the compart- 
ment in question may have been tull tor 


« 


many hours from Bombay ot the class of ° 


passengers for wnom it was intended. 
.And tor all I know it may have filled up 
again, or once more emptied many times 


during the remaining torty-two hours ot 


its journey between Jaigaon and -Delhi ; 
tor there 1s no evidence as to what happenéd 
|. after Jalgaon, any more than there is ot 
the state of affiars before Pachora. 
And even the evidence as to what happen- 
.ed between Pacnora and jalgaon is Dy no 
“means conclusive. It is quite clear that there 
- Was ample room tor the accused eisewuere 
.in the train, it ne had chosen to go cnere. 
Neither in his oral nor in his written state- 
ment does he even suggest that he would 
- have been lett behind ıt he had not entered 
- this reserved compartment, or that he would 
have suffered any discomtort by over-crowd 
-ing or otherwise 1f he nad gone to an un- 
. reserved compurtment. He realy bases 
. bis detence—such as 1t is—on Lus alleged 


- right to enter what compartment he pleases, 


and on thealleged inability ot the Railway 
Company to reserve lawiully a compart- 
ment ior any particular community, no 
“matter what the actual condition the 
. passenger traific may be. 

In my judgment, he 1s wrong in both 
these, contentions. And, as regards the 
evidence ot Khandu Vithu, ivt at most 
amounts to this, that this compartment 
“was generally empty between Pacnora and 
. Jalgaon, whue other compartments were 
full. Shaw, on the otmer hand, says 
that except on bazaar days this train was 
.not overcrowded. But this is not the 
«Sort ot evidence on which I can: find a 
‘Railway Company guilty of undue preter- 
ence, tor it only relates to some one and 
a half hours of the journey, waue the total 
journey taxes some two and a halt days. 
Nor can one reasonably expect the Railway 


. Company to be constantly detaching or 


.attacning particular compartmeus at var- 
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‘ious -places .on this long journey, merely 
because, local conditions may happen to 
vary either generally or on any particular 
day. 

The conclusion then which I have arrived 
at 1s that on the evidence 1n this particular 
case, the accused was rightly convicted by 
' the Trying Magistrate. Not I do see any 
weason to intertere with the tine oi Rs. 5 
which he has been ordered to pay. li 
I could have spared this middie aged 
Man this indignity of a conviction and a 
petty une, 1 snouid have peen glad to do 
so. But this is not the case ot a passenger 
in an overcrowded and stuling compart- 
ment who ventures into an adjoining empty 
compartment which 1s apparently reserv- 
ed tor some non-existent person. In that 


case I can well understand the passenger 


. feeling a natural irritation. The present 
case is nothing ot that sort. The accused 
had ample time ior reflection both at Pa- 
chora and jaigaon, and in the view I take 
he was out to give trouble, and succeeded 
in doing so both at Pachora and Jalgaon. 
in my judgment the subordinate Railway 
. Officials must be protected 1u the discharge 


of their duties to the general public trom’ 


conduct such as this; and it the accused 
considers he had any grievance agaiust their 
employers on the ground ot undue pre- 
ference, the remedy open to him under 
the Actis toapply tothe Governor-General- 
in-Council under section 28 to have 
the compiaint determined by a Railway 
Commission appointed under section 20. 
The accused’s Pleader did indeed intorm 


me that that course had already been adopt-: 


ed by some Association in Jalgaon, and 
that the matter was stil under considera- 
tion by His xcellency in Council. It that 
is so, there was all the less reason ior the 
accused to take the law into his own nands 


while the matter was being investigated 


by the proper authorities. 1t must bere- 
membered that the proper running oi a 
Railway requires expert and,detailed know- 
ledge ot its traihc and its general! require- 
ments, and that is why both in India and 
in England the Railway Commission con- 
sists ot one Law and two Lay Commis- 
sioners. "ThusinsÉngland it is tue Kauway 
Company Commissioners wno deternune 


such disputed matters as alleged undue 


preference in the matter of tates, etc., 
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and notmaily cnose matters would not 
come betore the High Court, “and much 


‘less so betore a Ponce Court. So nere, 
. it is hardly a matter tor the ordinary law 


Courts to determiae matters of disputed 
Railway policy, and in the present case 
the requisite expert evidence is wholly 
wanting. 

In conclusion I will again quote irom 
Perth Generali Station Committee v. oss 
(4) and this tıme I will cite what Lord Wat- 
son, another great Judge; said in’ | that 
Case at page 4909" :— 

* But tue Legislature has not ae 
to the ordinary tribunals of tne country 
the duty ot determining whether tne im- 
plied, obligation, of giving accommodation 
to the public bas been duly fultlled. When 
a memebr of the public having the right 
to use a Railway or a station has a reason, 
or without reason thinks fit, to complain 
that some facility which he ought to nave, 
has been withueid trom nim, and that an. 
undue preterence had peen suoWn to otners 
in the same position, a Court of Law can 
give him no remedy. He must resort 
to the Tribunal which the Legislature has 
constituted for that purpose, tne Railway 
Commissioners ; and, until they have de- 
cided in his favour, he is not in a position 
to say, and no Court would be jusuned 
in holding, that he stands pere ci the 
right which he asserts." 

1 agree that this was a finding in a civil 
suit, and in the present case I nave to deal 
with .a criminal prosecution, But with 
reterence to the argument in the case just 
cited that the respondent ought to have 
been prosecuted betore the Magistrates, 
Lord Watson observed at page 4352* : * To 
have this point decided by a Magistrate 
wouid have. been most inconvenient." 
What Lord Watson held was that the proper 
Tripunal was tne Railway Commissioners ; 
and that in fact was tne decision oi the | 


- House of Lords in that case. - i 


i, accordingly, decline to intertere in 
revision in the present case, and I direct 
the record and proceedings to be returned. 


We C. A. 
. Order accordingiy. 
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JOYMANGAL SINGH 7, KANTA GOPE. 


-CALCUTTA HIGH COURT. 
s CRIMINAL REVISION No. 957 OF 1922. 
January 30, 1923. 
:—Mr. Justice. Newbould and 
Mr. Justice Suhrawardy. . 
UJOYMANGAL SINGH AND ANOTHER— 
PETITIONERS 
Versus 


+ KANTA OPE AND ' OTHERS~-OPPOSITE 
‘ PARTY. 


. „Criminal Procedure Code ( Act V of 1898), s. 145, 
proceedings under — Police report, absence of —State- 
ment of interested party—Magistrate, jurisdiction of. 
“Where in a proceedings under section 145 of the 
', Criminal: Procedure Code, there is no Police report, 
-, the statement of interested parties as to a probable 
. breach of the peace ought to be received with 
* great caution, but if the "Magistrate has reason 
to believe such a statement, he does not act without 
- jurisdiction in taking proceedings under the section. 
C Sreeman Kumara Tiwumalraja Bahadur, Rajah of 
. Karvetnagar v. Sowcar Lodd. Govind Doss Krishna 
~ Doss, 29 M. 561; 16 M. Lr. J. 419; 1 M. L. T.-405; 5 
© Cr. Li. ]- 9r, followed. x 


= 


Present 


3 


“Rule: — MD 
M. K.N. Chowdhury, ` Counsel, Babus 
--Monmotha Nath . Mukherjee, ..Panna Lal 
- Chatterjee, Tor. the Petitioners. - 

- abus Dasarathi Sanyal, Hemendra Nath 
Sen and Nanda Gopal. Banerjee, for the 
"Opposite Party. x pad , 


prom 


-JUDGMENT.—In this Rule the, Deputy 
-+@ommissioner. has been: called. on to show 
cause why the order-passed under section 
-145;Criminal Procedure Code, should fot 
- besetaside. The-Rule was. issued on two 


‘4s, without jurisdiction, inasmuch as, accord- 
“jing to the Settlement papers, the land in 
« dispute is a joint property in which the 
" -petitioners-were co-sharers. It appears that 
^-the dispute between the parties is as to 

“the. possession. of certain land on which 
:-there are-salitrees:and this land is situated 
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wand the proceeding is, therefore, without 
-jurisdiction. It appears that the Magistrate 
. in this case acted un a.petition filed bythe 
first party and that the first party was.not 
. examined on oath nor was any Police report 
.called.for. Our.attention has been drawn 
to the case of Sreeman Kumara Tirumal- 


raja Bahadur, Raja of  Karvetnagar 
„Vv. Sowar Lodd Govind Doss Krishea 
. Dass (i) We agree with what. is there 


. said that where there is no Police report 
.the statement of interested parties ought .to 
. be received with great.caution. But we 
are unable to hold that, if the Magistrate 
- has .reason to believe such a statement, 
he acts without jurisdiction in taking pro- 
ceedings under this section. In the present 
case when this petition was filed by the 
first party the Magistrate had already 
some knowledge of the facts of the case 
from the previous proceedings between 
- the parties with reference to the same 
dispute. That being so, we think he may 
.have had good reason to believe the state- 
. ment that a breach of the peace was probable, 
.and we certainly cannot hold that he acted 
without jurisdiction in acting on such 
. belief. 


^P 
gs 


We, therefore, discharge this Rule, 


Wa C. A. 


, Rutz discharged.. 


- 


9. 3 M. 561; 16 M, I. J. 419; t M, LE, 45 
SCIT, T. 0r. ns 


^ 
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. “im -a jotein which the.parties are co-sharers. 


- But the first-party claims the sole possession 


of the land about which the dispute has, 
: taken place, and it has been found by the. 
: ‘Magistrate that he was in sole possession. 


.-of -this land.. That being so, the Court 


had jurisdiction to make an order under . 


section 145, Criminal Procedure Code; 
“he second ground on which the Rule 
was granted. was, that the allegations of 


‘the first party do not show such a dispute - 
as was likely to cause a breach of the peace 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE NU. 

1494 OF 1920. 

February 16, 1922. 
Present;—Mzx. Justice Newbould. 
JOYTUN BIBI—PLAINTIFF—APPELLANT - 

UEFSMS 
SOLIMUDDIN CHOUKIDAR AND. 

OTHERS —DEFENDANTS— RRSPONDENTS. 

Coasharers—Stranger in possession on behalf of 
Ong  Co-sharer—- Adverse — bossession— Notorious 
exclusion, 

In a suit for recovery of possession on declaration 
of title to a property belonging to a Mohamedan 
who had died 40 years before the date of the suit, 
the plaintiff and defendant No. 2 were his daughters 
and defendant No. 1 was the husband of defendant 
No. 2. The plaintiff was out of possession since 
a few years after her father's death and the defend- 
ants,were in possession for over 12 years before 
Suit. The question was whether the principle 
that possession by a co-sharer is not ordinarily 
adverse to the other co-chaters applied to the facts 
of the case: 

Held, that hough defendant No. 1 was nota 
co-sharer with the plaintiff, before he could be 
treated as a stranger it must be shown that he was 
possessing the land asserting his own right. If he, 
wis in possession openly asserting his own right 
aud not that ot his wife for a period of 12 years 
in such a manner as to amount to what is called 
notorious exclusion, then the plaintiff's case would 
fail. But if this defendant possessed the land 
without any such assertion of title in himself and 
the facts were such that the plaintiff could not be 
expected to know that he was not possessing it 
on behalf of the plaintiff's sister, then the plaintitf's 
suit would not be barred by limitation. f 

Appeal against the decree of the Addi- 
tional Subordinate Judge of Backergunj, 
dated the 26th of February 1920, reversing 
the decree of the Munsif 7th Court at Barisal, 
dated the 24th of May x919. 

Moulvi A. K. Fuziui Huq, for the Appel- 
lant,—The plaintiff claims one-third share 
in four plots of land. "The possession by the 
defendant No. I cannot be: regarded as 


‘adverse to the plaintiff, as there is no find- 


ing that the, defendant No. I was possessing 
it in assertion of his own right. This de- 
fendant possessed the land without any 
‘assertion of the title in himself. So, in the 
absence of the findings of the Court be- 
low to clear up the situation, how can the 
plaintiff's suit for declaration of title fail. 
It is: a settled rule of law that possession 
by aco-sharer is not ordinarily adverse. And 
on this principle my client takes her stand. 

Babu Sures Chandra Talukdar, for the 
Respondent.—I beg to submit that the find- 
ing of the lower Appellate Court is clear 
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and cannot be attacked in this Court; ‘The 
plaíntiff has been out of possess:on of the 
land for many years, and the «defendant 
No. 2 has been in possession for upwards 
of twelve years. -The learned Subordinate 
Judge has come toa distinct finding that 
the defendant No. I is not a co-sharer of 
the plaintiff. Defendant No. I was openly 
in possession of the land. . 
Mr. Hug briefly replied. 

. JUDGMENT.— The plaintiff and the 
second defendant inthis suit are the daugh- 
ters of one Kalamaddi. The first defend- 
antis the husband of the second.defendant. 
The plaintiff brought the suit for declaration 


' of her title to 4rd sharein four plots of land 


and for recovery of possession thereof-claim- 
ing as one of the heirs of Kalamaddi. In 
the First Court the plaintiff got a decree, 
declaring her title to ird share of plots Nos. | 
1 and 4 and her suit was dismissed as regards 
plots Nos. 2 and 3. On appeal by the defend- 
ants her suit has been dismissed entirely. 
The findings are that the plaintiff. has 
been out of actual possession of the land 
in suit since a few years after the plamtiff's 
fathers death which took place about 40 
years ago and that the second defendant, 
has been in possession of the land for over 
12 years. ee, 
— The appeal turns on the question whether 
the principle that possession. by.a co-sharer 
is not ordinarily adverse applies to the facts - 
of the present case. Though, as the learned 
Subordinate Judge points out, defendant 
No. 1, the husband, is no co-sharer with. 
the plaintiff, before he could be treated 
as a stranger it must be shown that he was 
possessing the land asserting his own right, 
The finding of the Munsif was that he must 
be held to have possessed the land as a mana- 
ger for the whole of the family. The find- 
ing. has been reversed on appeal, and I must 
accept that finding that he.was not the 
manager on behalf of the plaintiff as well 
as his wife. But the fact that he was look- 
ing after the land would not.be adverse 
to the plaintiff unless it is found that he 
was possessing the land asserting his own 
tight and not as'a manager of his wife's 
property. If defendant No. r was in pos- 
session openly asserting his own right and 
not that of his wife for a period of 12 years 
in such a manner as ‘to amount “to what 
is called"notorious exclusion, then the plain: 


" 
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.tiff's case would fail. But if this defendant 


possessed the land without any such asser- 
tion of titld in himself and the facts were 
such that the plaintiff could not be expected 
to know that he was not possessing it on 
behalf of the plaintiff’s sister, then the 
plaintiff’s suit would not be barred. "The 
findings of the learned Subordinate Judge 
are not sufficiently clear to ascertain whether 
his decision on the question of limitation 
is right or not. l 

The appeal is accordingly decreed and 
it will be remanded to the lower Appellate 
Court for a fresh decision having regard to 
the above remarks. 
' Costs will abide the result. 
“B.N. Appeal allowed. 





LOWER BURMA CHIEF COURT, 
SECOND Civi, ÁPPEAL No. 246 OF 1921. 
: July 4, 1922. 

Present:—Mr. Justice Maung Kin, 
C. CHAING KYWAN-—PLAINTIFF— 
APPELLANT 
: YENSUS 
MA OO AND OTHERS, LEGAL REPRESENTA- 


TIVES or MAUNG SAN IN, DECEASED— | 


DEFENDANTS— RESPONDENTS. 

Consiruciion of documeni—Sale of land— Agree- 
ment to re-transfer —M origage— Registration— Regis- 
iration Act (X V I of 1908), s. 17. 

A plot of land was sold by a registered sale 
deed, Onthe very day of the sale, the purchaser 
executed à document which aíter referring to the 
previous sale-deed, “There are terms the parties 
wished -to include in the said deed, but which they 
left out. They are as follows :— That the creditor 
shall receive and enjoy the profits, rent and crops, 
and shall pay the land revenue in full satisfaction 
annually; that the creditor shall transfer with 
outright possession, if the owners of the lands 
redeem them for the principal sum within three 
years; and that if the owners of the lands could 
not redeem the same at the expiration of three 
years, they shall have no further right to posses- 
sion and enjoyment, and forfeit the same to the 
creditors." This document was unregistered. 
The seller sued for specific performance of the 
agreement embodied in the document: 

Held, that the intention of the parties was that 
the transaction should be a mortgage and that, 
aap a i H document required registration. 

. 36, col. 1. 

id em Sahat v. Bhagwan Din, 12 A. 387] 
17 I. A. 98; 5 Sar. P. C. J. 557; 6 Ind. Dec. (N. S.) 
992, distinguished. 

Kinuram Mondo! v. Nitye Chand Sirdar, x1 C. W. 
N. eo 6 C. 1.1. 208, Balkishan Das v. W.F. Legge, 
22 À. 149 (P.C.); 4 C. W.N. 153 ; 2 Bom. L. R. 5231 
27 I.A. 58; 7 Sar. P. C. J. Gory 9 Ind. Bec, (N. S.) 
1130, referred to, «. 
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Second appeal against the judgment 
of the Divisional Judge, Hantha- 
waddy, confirming a decree passed by 
the Sub-Divisional Judge, Twante. 

Mr. Vertannes, for the Appellant. 

Mr. Maung Lat, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for speeific performance of an agree- 
ment in writing to sell the land in suit to 
plaintif’s  assignor. The agreement is 
Exhibit A. 

Maung San Min and Ma Lun were the 
original owners of the laud in suit. On 
the roth March 1920 they conveyed the land 
to Maung San In by a registered deed of 
sale for consideration stated therein, vtz., 
That deed is marked Exhibit 
B. On the same day San In by the agree- 
ment, Exhibit A, agreed to let Maung 
San Min and Ma Lun have the land back 
if, within three years, they paid Rs. 500. 

The plaintiff is the assignee of the rights 


under these two documents. 


San In admitted Exhibit B, but denied 
Exhibit A. 

Both the lower Courts held that the do- 
cument, Exhibit <A, created a mortgage 


of the land, and, therefore, required regis- 


tration. The document not being regis- 
tered, the suit was dismissed. 
The plaintiff appeals to this Court, and 


"contends that Exhibit B, read with Exhibit 


A, shows that Exhibit A gave San Min and 
Ma Lun a right to purchase the land, and 
that in that view of the matter, Exhibit 
A did not require registration. 

“On behalf of the respondents it is con- 
tended that the Exhibit A made the whole 
transaction a mortgage by conditional sale, 
but not a sale with a right of re-purchase, 
and that, even if Exhibit A only gave 
San Min and Ma Lun a right to re-purchase 
the land, it would still require registration, 
inasmuch asit must be held that it created 
an interest in immoveable property. , 
ke Exhibit B is an ordinary conveyance 
showing an outright sale. 


ig, The matetial portions of Exhibit A are 


as follows :— 

" Under registered deed ... 
a peice of paddy land pi 
. k.g nas been conveyed with out- 


kan 


right possession by Maung’ San Min and 


eet $z» ers 


Ma Lun to Maung San ln for Rs. 500." 
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"There are terms the paities wished to 
include in the said deed, but which they 
left ‘out. They are as follows :—That 
the creditor shall receive and enjoy the 
profits, rent and crops, and shall pay the 
land revenue in fullsatisfaction annually ; 
that the creditor shall transfer with out- 
right possession, if the owners of the lands 
edeem them for the principal sum of 
Rs. 5609 within three years ; and thatif the 
‘gwners of the lands could not redeem the 
same at the expiration of three years, they 
shall have no further right to possession 
and enjoyment, and forfeit the same to 
the creditors.” 

Plaintiff’s Counsel placed reliance on 
Bhagwan Sahat v. Bhagwan Din (1). 
This is a Privy. Council case. There were 
two documents. The first was an outright 
conveyance, and under that the proper- 
ty passed into the possessoin of the ven- 
dors. In the second document the follow- 
ing passage occurs :— i 


“ However, I have as a matter of favour, 


mercy, kindness and indulgence executed 
the deed, and do hereby stipulate that, 
if all these vendors will within a period 
of ten years from the date of this deed pay 


in a lump sum and without interest the whole- 


amount specified above, I shall accept the 
same and cancel this valid sale. During 
the aforesaid term I shall remain in pos- 
session, collect the rent and enjoy the pro- 
fit and be liable for loss ; the vendors shall 
have no concern whatever. I shall not claim 
interest from the vendors, nor will they de- 
mand profits from me after the expiry of the 
term. In case the whole of the principal is 
not paid according to the terms of this docu- 
ment,the vendors shall not be able to cancel 
the sale by payment of the- principal" 
The Allahabad High Court held that, on 
a proper construction of the two documents 
read together, the relationship of the mort- 
gagor and mortgagee existed between the 
vendors and the vendee. On appeal their 
Lordships of the Privy Council held that 
it was clear that this case was net one of 
mortgagor and mortgagee, but one of an 
absolute sale with a rightof re-purchase 
within a period of ten years, For the 


(7) I2. A. 387 (P. C.). I7 I. A. 98; ,5.Sat. P. C. J. 
657.3 6 Ind. Dec. (X. S.) 992. 
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contention that it was a case of mortgagor 
and mortgagee, reliance was plactd upon 


' the presence of the term “ principal" in 


the second document. | 

In Kinuram Mondol v. Nitye Chand 
Sirdar (2) there were two contemporaneous 
documents, one of which purported to be 
a deed of sale, and the other provided 
that on the vendor re-paying the purchase- 
money mentioned in the deed of sale with 
costs within a fixed period, the vendee 
would return the land, and, in case he did 
not do so, the vendor would deposit the money 
in Court and take possession. It was held 
that the two documents together did not 
constitute a mortgage. In that case the 
Privy Council case already cited, and an- 
other Privy Council case Balkishen Das 
v. W. F. Legge (3) were referred to, and it was 
contended that, by reason of the second 
Privy Council case, the -authority of the 
first had become somewhat weeker. But 
the learned Judges distinguished the two 
cases by saying that in the latter case there 
were terms clearly showing that the inten- 
tion of the parties was a mortgage, and not 
an out-and-out sale with a right of re-pur- 
chase. The learned Judges observed that 
such indications were lacking in the case 
before them, and that on the contrary 
they were in the opposite direction. In 
particular they said :—‘‘ The money was 
paid by the grantee, and it was a proper 
value of the property at the time. The. 
purchaser was let into immediate posses- 
sion; he received the rents. There is no 
provision asto thepayment of any interest, 
and the purchaser was to pay the expenses 
of preparing the deeds. These features 
indicate that the intention of the parties 
was that the transaction should bean out- 
and-out sale with a right of re-purchase 
within seven. years." Although they said 
that it was not necessary to decide it finally 
as there was no “certain date” of pay- 
ment within the meaning of the definition 
of a mortgage by conditional sale, they 
expressed their opinion thatitis an essential 


element of a mortgage by conditional 
sale. 


(a) ri C. W. N. 400; 6 C, L. J. 208. 
3) 22 A. x4 (P. ct 4 C. W. N. 153; 2 Borm. 


L. R. 523; 27 I. A. 58; 7 . P, C, J. Gory 9 Ind, 
Dec, (N. 5.) 1130. 
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. In the first Privy Council case cited the 

only term used as indicating a loan was 

the word “‘ principal," and in the second 


document in that case this word came last. — 


In itself it was not sufficient to indicate 


that the intention of the parties was to 


create a mortgage and it was stated that 
the length of time allowed for taking 
the land back militated against the inten- 
tion being to effect a mortgage. 

In the Calcutta case there was not a single 
term used indicating a loan in the second 
document. In Balkishen Das v. W. F. Legge 
(3) there were terms in the second document 
indicating the redemption to be for prin- 
pal and interest. 

In the case before methe terms '' credit- 

or," '*principal" and “redemption” are used. 
The term “interest” is not used. The 
reason for that is obvious. The land had 
gone into the possession of the vendee un- 
der Exhibit B, and it is stated in Exhibit 
A that he was to enjoy the profits until the 
redemption is made within three years. 
Therefore, it was not necessary to mention 
any interest, for it might wellhave been 
that the parties intended that the interest 
should come out of the profits of the land. 
The only thing that islacking in Exhibit A 
is the statement that, though Exhibit B 
purports to be a deed of sale, it was intend- 
ed really as a mortgage. If there was that 
statement, there would, of course, be no 
difficulty in construing these two  docu- 
ments. In my opinion sufficient has been 
said in Exhibit A to indicate that the inten- 
tion of the parties was that the transaction 
evidenced by Exhibit B was not really 
what it purported to be, but a mortgage. 
- The case before me is clearly distinguish- 
able on the facts from the Privy Council 
case first cited. In the view I have taken 
of the. point involved, Exhibit A must 
be held to require registration, and the 
lower Courts were, therefore, right in dis- 
missing the suit. | 

This appeal is dismissed with costs. 
Appeal dismissed. 
|J. E; 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 257 
OF I92I. 
January 29, 1923. . 
Present :—Mr. Justice Ross. 
Musammat HAYIZAN—PLAINTIFF— 
APPELLANT : 
ii versus < 
Basu AKHALESWARI PRASAD i 
NARAIN SINGH AND ANOTHER— 

DEFENDANTS—RESPONDENTS. ° 

Minor— Lease— Benefit. ; i 
A lease granted to the guardian of a minor acting 
on behalf of the latter which is proved not to be 
for the benefit of the minor, is not binding on the 
minor. [p. 37 col. 1]. ` : 
Mir Sarwarjan v. Fahhruddin Mahomed, 11 C. 
W. N. 207 and Murgesam Pillai v. Gnana Samkanda 
Pandara Sannadhi, 39 Ind. Cas. 659; 21 C.. W. N. 
761; 21 M. L. T. 288; 32 M. L. J. 369; 15 A. Ti. 
281; 1 P. L. W. 457; 5 le W. 759; 40 M. 402; 19 
Bom. L. R. 456; 25 C. L. J. 589; (1917) M.. W. N. 
487; 44 I. A. 98 (P. C.), cited an distinguished. 


Appeal from a decision of the Sub- 
ordinate Judge, Second Court, Patna, dated 
the 6th October 1920, reversing a decision 
of the Munsif, Bihar, dated the 31st July 
10910. 

^M. Ragho Prasad, for the Appellant. 

Mr. Sivanandan Rai, for Mr. . Gangadhar 
Das, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiff against the decree of the Suborat- 
nate Judge of Patna, reversing the decree 
of the Munsif of Bihar, in a suit brought by 
the plaintiff for rent from 1323 to 1326 in 
respect of a sbare in Mauza Naubatpur 
Lotan. This share was in lease to the father 
of defendant No. I for a number of years. 
After his death defendant No. 2, mother 
and guardian of defendant No. 1, took a 
fresh lease of the share from 1312 to 1318. 
In 1319 the lease was renewed verbally for 
one year and there was a further registered 
lease from 1320 to 1326. Rent has been 
paid up to 1322 only. . 

The suit was contested by defendant 
No. r, who alleged that he attained his 
majority on the gth of May 1918, that he 
had no concern with the property in suit, 
that the lease was not taken for his benefit 
and that he had derived no advantage from 
it, and the leasehojd, property,,was not in 
his possession. The .Munsif decreed the 
suit but the Subordinate Judge held that 
it bas not been shown that the lease was 
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for the benefit of the minor and he, there- 
fore, dismissed the suit. 

It was contended on behalf of the appellant 
that the Record of Rights shows that the 
defendant No. r was the lessee of the share 
and that, as he had not repudiated the lease 
on, attaining his majority, the suit ought 
to have been decreed ; and that there ought 
v have been a decree, if not against the 

efendant No. x personally, at all events 
against the leasehold property. It was 
rfurther contended that as the suit was not 
defended by defendant No. 2 there ought 
to have been a decree against her. On the 
finding that the defendant No. 1 was the 
‘lessee, and as the lease was taken by the 
defendaht No. 2 not on her own behalf but 
as guardian of her minor son, the defendant 


No. 1, it is clear that there could be no decree - 


against defendant No. 2 in this case. The 
Subordinate Judge. -has held that the lease 
was not for the benefit of the defendant 
No. r; consequently, he cannot .be bound 
by it. A decree against the leasehold prop- 
erty would be of no advantage to the 
plaintiff and could not be given, because 
the finding in effect is that in law there is 
no lease; and, therefore, there can be no 
leasehold property to .proceed against, 
Reference was made on behalf of the appel- 
lant to the decisions in Mir Sarwarjan v. 
Fakhraddin Mohamed (X) and Muru- 
gesam Pillai v. Gnana Sambanda Pandara 
Sannadhi (2), but these decisions have no 


bearing on the present case. The appeal 
is dismissed with costs. . | 
W. C. A. Appeal dismissed. 


(1) ir C. W. N. 207. 

v 39 Ind. Cas. 659; 21 C. W. N. 761; 21 M. L. 
T. 288; 32 M. L. J. 369; 15 A. L. J. 281; x P. L. W. 
457 5 L. W. 759; 40 M. 402; 19 Bom. L. R. 456; 
g C J. 589; (1917) M. W. N. 487; 44 I. A. 98 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREB NO. 934 
~ OF I920. . 
May I7, 1922. 
Present :—Justice Sir Asutosh Mookerjee,. 
Kr., and Mr. Justice Chotzner. >» 
GORA CHAND HALDAR AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
1 Ver sts ` 
RAKHAL CHANDRA GOPE AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII o; 1885), 5. 40— 
Commutation of vent— Notice, absence of— Order 
commuting veni— Civil Court, whether bound. 
An order under section 40 of the Bengal Tenancy 
Act commuting rent in kind to cash rent cannot 


justly be made without notice to the party affected 
and if so made, must be regarded as ultra vires. 


* 


An order under section 40 of the Bengal Tenancy 
Act, made by a Revenue Officer withont juris. 
diction does not bind a Civil Court. 


Appeal against a decree of the Dis- 
trict Judge, -Birbhum, dated the ! 13th 
November 1919, reversing the decree of 
the Munsif, Second Court at Rampurhat, 
dated the r4th February 1919. 

Babu Mohesh Chandra Banerjee, for Babu 
Pramatha Nath Banerjee, for the Appellants, 
—The plaintiff is the appellant. The appeal 
arises out of a suit for rent in kind. The 
defence was that rent had been commuted 
under section 40, Bengal Tenancy Act, and 
is payable in cash. First Court held that 
the commutation was bad. On appeal 
it has been held that the rent has been 
validly commuted. My point is that the 
commutation was ultra vires, inasmuch as 
all the landiords had not been served with 
notice. No reasons were assigned for the 
order commuting the rent. Refers to 
section 40 (5), Bengal Tenancy Act, Chowdhry 
Raghu Nath Saran Singh v. Dhodha Roy (x), 
Jadu Nath Manna v. Pran Krishna Das (2). 

Babu BrojoLal Chakraberty (with him Babus 
Kshitish Chandra Chakraberty and Panchanan 
Ghosal), for the Respondents.—The appli- 
cation did not contain all the names of the 
landlords. There was a previous suit for 
rent and this question was raised. I sub- 
mit that decision would operate as res judi- 
cata. | ) 

Babu Mohesh Chandra Banerjee replied in 
brief. 

I 
2 
i 


18 C. 457 9 Ind. Dec. (N. S.) 311. 
769. | 


46 Ind, Cas. 4551 27 C. L. J. 569; 45 Ç. 
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JUDGMENT.—This is an appeal by the 
.plaintiffg in a suit for recovery of arrears 
of‘rent on the allegation that the rent 
is geyable inkind. The tenant defendants 
urged that rent was payable notin kind but 
in cash,.and in support of this contention 
they, relied upon,a mutation order made 
by an Assistant Settlement Officer on the 
17th July 1922, and amended on the 2nd 
Septemher 1922. The plaintiffs thereupon 
assailed -the-validity of the mutation order 
on, a variety of grounds. The Court of 
first instance came to the conclusion that 
the order was uliya vires and ` afforded 
no defence to the claim. Upon appeal 
"the District Judge has held that rent has 
been validly. commuted by an order under 
section 40 of the Bengal Tenancy Act, which 
cannot be successfully impeached by the 
appellants. On the present appeal, we are 
invited to consider which of these conflicting 
views is correct. ` | 
`- It is plain from the materials on the re- 
cord that no notice of the application for 
commutation was served upon the plaintiffs 
who are some of the landlords of the tenants 
defendants. The plaintiffs contend accord- 
ingly that the mutation order is not operative 
as against them. Section 40, sub-section 
(2), provides that an application may be 
made to one of the Revenue Authorities 
mentioned therein for commutation. In 
the present case, such an application was 
made by the tenants. Although the section 
does not state explicitly that no order for 
commutation is to be made till opportunity 
has been afforded to the party liable to be 
affected thereby to appear and contest the 
application, it is obvious on first principles 
that no order should be made till notice of 
the application has been served. Thé object 
of the application for commutation is to se- 
cure an alteration of the most essential ele- 
ment of the tenancy, namely, the rent. It 
is of the utmost importance to the party 
whether the rent is to be paid in kind or 
cash and if the rent is to be paid in cash, 
what sumjshould be taken as the proper 
amountipayable in lieu of rent previously 
paid ink kind. An order of this description 
cannot justly be made without notice] to 
the; patty; affected. We must consequently 
hold that the order was made without juris- 
diction. Thisfisfnot{a case where proceed- 
‘nigs properly initiated bave been notified 


INDIAN CASES. 


é 
` *(1923 


to the parties concerned, but there has been 
an irregularity in the service of notice. 
Here the Revenue Authorities assumed juris- 
diction over persons who would be affected 
by their order without any notice served 
upon them. In such circumstances, the 
order must be regarded às wlira vires. As 
was observed by Willes, J., in Cooper v. 
Wandsworth Board of Works (3), '5 
Tribunal which is by law invested with 
power to affect the property of one 
of Her Majesty’s subjects, is bound fo 
give such subject an -opportunity of 
being heard before it proceeds ; that rule 
is of universalapplication and founded upon 
the plainest principles of justice." There 
can be no dispute that an order under sec- 
tion 40 made by a Revenue Officer without 
jurisdiction -doesznot bind the Civil Court ; 
see Jadu Nath Manna v. Pran Krishna Das 
2). 
À lhe result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance re- 
stored with costs both here and in the lower 
Appellate Court. 

B. N. Appeal allowed. 

(3) (1863) r4 C. B. (N. 8.) 1801 32 I.J.C. P. 
185; 9 Jur. (N. S.) 1155: 8 L. T. 278; 11 W. R, 646; 
143 É. R. 414; 135 R. R. 643. 


CALCUTTA HIGH COURT. 
Civi, Rute No. 258 or. 1922. 
l July 25, 1922. . 
Present:-—Sir N. R. Chatterjea, KT., 
Chief Justice, and Mr. Justice- Panton. 
Major A. Y. REILY, 
—DEFENDANT—PETITIONER | 
VEFSUS 
GOLAP KHAN-—PLAINTIFF AND ANOTHER 
DEFENDANT NO. 2—OPPOSITE PARTIES. 

Execution of decree—Saltisfaction out of Court 
— Satisfaction not cerlfied—Swit to restrain decree- 
holder jrom executing decree, maintainabilliy of— 
Execution, if can be stayed~—Civil Procedure Code 

(Act V of 1908), S. 47, 0. XX I, vv. 2 (3), 29. 
When a,decree is satisfied by an agreement out 
of Court and such satisfaction is not certified to 
the Court, a subsequent suit on the agreement is 
not maintainable having regard to section 47 and 
O. XXI, r. 2 (3) of the Civil Procedure Code, if the 
object of the suit is to restrain the decree-holder 
from execnting his decree in contravention, of the 
agreement. Whatever other relief may be granted 
by the Court in such a suit, it cannot restrain the 
decree-bolder from executing the decree. The 
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Court also cannot stay execution of the decree 
under O. XXI, r. 29 of the Civil Procedure Code, 
for a period during which the suit may be pend- 
ing. [p. 39, col. 2; p. 40, col. x.] ~ 

The provisions of O. XXI, r. 29 of the Civil 
Procedure Code, apply to cases not coming under 
O. XXI. r. 2 (3) read with section 47 of the 
Code. [p. 40, col. 2.] : 


. Rule against an order passed by the 
Munsif, Second Court, Khulub, in Title 
A Suli No. 229 of 1922 and Rent Execution 
Case No. 721 of.192x. 
* Babu Surendra Chandra Sen (with him Babu 
Sachindra Sen Prosad Ghosh) for the Peti- 
" tioner.—The defendant is the petitoner. 
"The facts out of which this matter arises are 
shortly these. I obtained a decree against 
the opposite party. In execution of the 
décree there was satisfaction of the decree 
out of Court which was not accepted by 
the Court. Thereupon the opposite party 
brought a suit for a declaration that the 
decree had been fully satisfied and also for 
injunction. Thelower Court has refused 
injunction but has stayed execution of 
the decree on taking security from the 
plaintiff opposite party. I submit O. XXI, 
r. 29 is controlled by section 47 of the 
Code of Civil Procedure. The suit is 
not maintainable. See Azizan v. Matuk 
Lal Sahu (1) ; and Deno Bundhu Nundy v. 
Hari Mati Dassee (2). I submit the Court 
below having no power in law to grant 
either perpetual or temporary injunction, 
was wrong in staying execution of my 
decree which amounted to an injunction. 

Babu Benoyendra Nath Ganguli (with 
him Babu Probodh Chandra Chatterjee), for 
the Opposite Party.—The order under O. 
XXI, r. 29 is appealable under section 
47, Civil Procedure Code. Supposing 
this order is set aside, the order in the exe- 
cution case will remain. They admit hav- 
ing received the decretal amount. Our 
case in the plaint is that they agreed that 
this amount should be paid off in satisfac- 
tion of the decree. They have credited 
the amount to rents for subsequent periods. 
I submit it is competent for g Court to 
stay execution of decree in a case where 
the judgment-debtor has brought a similar 
suit against the decrec-holder. 

Babu, Surendra Chandra Sen in reply :— 

(CHATTERJEE, J—,What is meant by 
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“ holder of a decree of such Court” in: O.. 
XXI, r. 29.] E sie 
, It means adecree of the same Court 
in which the subsequent suit is brought. 
See Kassa Mal v. Gopi (3). O. XXXI, r. 1 has 
no application. The only question is whether 
I have right to execute the decree. 
That question has no concern with their suit. 
 JUDGMENT.—This Rule was directed 
against an order passed under O. XXI, 
r 29, Civil Procedure Code. “The 
petitioner obtained a decree against 
the opposite party and in execution realized 
a part of the decretal amount. He again 
applied for execution of the decree and the 
opposite party, therefore, set up an agree- 
ment for satisfaction of the decree. The 
alleged satisfaction of the decree, 


- however, was not notified to the Court 


of execution within the time allowed and 
that Court accordingly refused to recog- 
nise the satisfaction of the decree.-A suit 
was, therefore, instituted by the opposite 
party for declaration that the rent-decree 
had been fully satisfied and for a perpetual 
injunction restraining the petitioner from 
executing the decree and also fora tem- 
porary injunction. There was a further 
prayer thatit might be declared that the 
petitioner was bound to refund a certain 
amount deposited by the plaintiff, 

The Court below has held that a suit 
for perpetual injunction restraining the de- 
fendant from executing the rent-dectee and 
for a declaration that the decree had 
been adjusted, was not maintainable and 
that, therefore, the prayer of the plaintiff- 
opposite party for a temporary injunction 
could not be granted. The learned Judge, 
however, held that he could under O. XXT, 
r. 29, Civil Procedure Code, stay execu- 
tion of the decree on taking security 
from the plaintiff. 

In the case of Azizan v. Matuk Lal Sahu (x), 
it was held by Pigot and Macpherson, JJ., 
Banerji, J., differing, that ''section 244 is 
not limited by section 258 and that the 
suit was not maintainable. Where a decree 
is satisfied by an agreement out of Court 
and stich satisfaction is not certified to the 
Court, a subsequent suit on the agreement 
is not maintainable if the object of the 
suit is to gestrain the ` decree-holder from 

(3) xo À.389; A. W.N. (1888) . 51j 6 Ind, Der, 
(N, 8.) 261, at so Apa tees 
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executing bis decree in contravention of the 
agreement." Piggot, J., observed. “Section 
244, Civil Procedure Code, does not absolute- 
ly bar a suit, but prohibitsin a separate suit 
between the same parties to a decree any 
relief being granted which interferes with 
the conduct of the execution proceedings 
by the Court executing the decrée.” See 
also the case of Dino Bundhu Nundy v. 
Hari Mati Dassee (2). | 

That “being so, whatever other relief 
may be granted by the Court in such a 
suit, it cannot restrain the decree-holder 
from- executing the decree. 

O. XXI,r. 29 provides that “Where a 
suitis pendingin any Court against the 
holder of a decree of such Court, on the 
patt of the person, against whom the decree 
was passed, the Court may, on such terms as 
to security or otherwise, as it thinks 
fit, stay execution of the decree until 
the pending suit has been decided. ” 

The language, no doubt, is very wide and 
if the rule stood alone, the Court would 
have the power to stay execution of a de- 
cree, as provided in the rule. But section 
47 of the Code lays down that all questions 
relating to the execution, discharge or satis- 
faction of the decree shall be determined 
by the Court executing the decree and not 
by a separate suit: and under O. XXI, 
r. 2 (3) the.Court cannot recognise any 
uncertified payment or adjustment of a 
decree. 

We must give effect to the provisions of 
section 47 and O. XXI, r. 2 (3) as well as 
to O. XXI, r. 29, Civil Procedure Code. 

Now, if the Court has no power to make 
a declaration that the decree has been satis- 
fed by an uncertified adjustment or 
payment out of Court and if the Court 
cannot grant, a permanent injunction 
restraining the decree-holder from execut- 
ing the decree, we do not see how the 


‘Court can stay execution of the decree for 


a period during which the suit may be 
pending, although it cannot grant the same 
relief by its final decree. The Court below 
also has held that a temporary injunction 
cannot be granted. Put the stay of esc- 
cution of a decree practically stands on the 
same footing as a temporary injunciion; 
and, as stated above, the Court Cannot grant 
relief for a temporary period which it cannot 
decree by its final judgment. The pro- 
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visions of O. XXI, r. 29 must, therefore, 
appíy to cases not coming under O. 
XXI, r.2 (3) read withsection 470f the 
Code. We think, therefore, that the pro- 
visions of O. XXI, r. 2gare inapplicable 
to a case like the present. 

The ordeg of the Court below must bé 
set aside and we direct accordingly. 

The Rule is made absolute with costs 
one gold mohur. : 
Let the record be sent down without 
delay. 


B. N, Rule made a^soiwe. 


- PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 263 
OF 1921. 
January 29, 1923. 
Present :—Mr. Justice Ross. 
Babu KUN] BEHARY CHAUDHURY 
—PLAINTIFF—APPELLANT 
VEYSUS A 
CHARAN SINGH AND ANOTHER—DEFEND- 
ANTS— RESPONDENTS, 

Bengal Tenancy Act (V III of 1885), s. 147 A— 
—Compromise | decret— Provisions of section not 
complied with— Decree, whether nullity . 

A compromise decree passed in asuit between a 
landlord and a tenant without compliance w.th 
the provisions of section 147A of the Bengal 
Tenancy Act is a nullity and no effectcan be 
given to it. 

Surjug Saran Lal v. Dukhit Mahto, 18 Ind, Caz. 
809: 17 C. W. N. 496, referred to. 


Appeal from a decision of the Subordinate, 
Judge, Patna, dated the 8th October 
I920, confirming that of the Munsif, Biber, 
dated the 5th May 1920. 

Mr. D. N. Strkar, for the Appellant. 

Mr. S. N. Rat, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiff against the decree of the Subordinate 
Judge of Patna, confirming a decision of the 
Munsif of Bihar, in a suit broerght by the 


plaintiff for tent. The sate cf rent 
claimed was Ks. §-4-06° a bjgha tot 
2 bighas 2 kathas aud 18 dhurs, This 


is a part of the defendants’ original holding 
of 10 bighas 2 kathas and 18 dhws falling 
to the plaintif's share on partition whichis 


t 
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* ment was good. 
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recorded in the Record of Rights as held 
at a rental of Rs. 27-13-6. The plaintiff 
relies for proof of the rate of rent claimed 
upon a compromise decree passed in 
Suit No. .49 of 1911. This suit was 
instituted by the plaintiff for bhowlt rent 
and was compromised on the terms that 
the rent of the defendants' holding should 
M be Rs. 5-4--0 a bigha, The Courts below 
, have decreed the suit at the rate of rent 
admitted by the defence and the 
plaintiff takes three points on appeal. 
The first is, that by the compromise 
there was not an unlawful  enhance- 
ment ofrent; the second is, that as the 
compromise is embodied in a decree of the 
Court which has not been set aside, it must 
be given effect to ; and the third is, that the 
provisions of section 147-A and of section 29 
do not apply, because the rent of the holding 
was a produce rent. On the first point 
reliance was placed on the decisions in 
Sheo Sohay Panday v. Ram Rachia Roy (x) 
and Nath Singh v. Damri Singh (2). These 
decisions are authorities to show that 
"an agreement embodied in a 
kabuliyat to pay a certain amount of 
rent agreed upon by the parties in settle- 
ment of difference between them as to 
what had been the amount and character 
of the rent, and to avoid further litigation, 
is not within section 29 clause (D) ". These 
decisions were distingitished in the later 
case of Proba! Chandra Gangapadhya 
v. Chirag Ali (3) whereit was held that 
“the ratio decilendi in these cases was, 
that there was no certainty as to the ini- 
tial rents; there were disputes as to what the 
initial rents were," and, therefore, the settle- 
In the present case the 
rent was recorded in the Record of Rights as 
a cash rent of Rs. 27-13-6. The learned Vakil 
for the appellant lays great stress on the 
fact that there is no express finding by the 
Courts below that this was the true rent. 
He says that the plaintiff claimed produce 
rent; that there was a bona fide dispute 
which was settled by the compromise. 
Now, the entry in the Record of Rights must 
be taken to be correct until it is disproved 
and the Courts below went on this assump- 


(1) 18 C. 3333 9 Ind. Cas. (N.S) 2235. 
1 2 28 C. 9o. 
(3) 33 C. 607; 4 C. I. J. 3203 11 C. W. N. 62; 
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tion. Itistruethat they have not expressly 
stated ‘that the rent of the holding was a 
cash-rent, but this is implied in the deci- 
sions of both the Courts. The Munsif, 
after stating that the defence in Suit No. 49 
of rgrr was that the rent was a cash- 
rent, says that the judgment does not 
show that the agreement was arrived at 
in bona fide settlement of any dispute. 
The Subordinate Judge also says that, 
‘it does not appear that the parties were on 
fighting terms during the Survey operation 
and that (it was) in order to settle their long- 
standing bona fide dispute" that they 
came to terms. He points out that, “the mere 
statement in the petition that in order 
to avoid dispute and having regard to the 
quality of the land and its out-turn the 
jama of Rs. 44-8-0 was considered to be 
fair and equitable, will not be considered 
as sufficient ground for holding that the 
rent was settled on account of a bona fide dis- 
pute." It is clearly implied in both the 
judgments- that the rent was a cash-rent 
and that there was no bona fide dispute as to 
settlement. The Munsif puts it in this way 
that there was enhancement under the 
cloak of compromise. If the rent was as 
stated in the Record of Rights (and it must 
be taken to have been so until this was 
disproved) then it necessarily follows that 
the compromise was not good. . 


As tothe second argument, it bas been 
found by both the Courts below that provi- 
sions of section147-A were not complied with. 
The result of that is, that the compromise 
decree is a nullity,as was heldin Surjug Saran 
Lal v. Dukhit Mahto (4), and no effect 
can be given to it. . The fact that the 
rate of rent recorded in the compromise 
was also recorded in the partition proceed- 
ings, which is relied upon as showing that 
the compromise was acted upon, can make 
no difference. The rate of the rent is 
now in dispute and unless it is on a legal 
basis the plaintiff cannot get a decree at 
the rate claimed. 


As to the last point, that sections z47-A 
and 29 do not apply, this rests on the assump- 
tion that the rent was bhowll If the rent 
was bhowl. there can be no question that the 
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whole compromise was good, butit has not 
been shown that the rent was  bhowli 
and, therefore, this argument is without 
any substance. 

^ The appeal is dismissed with costs. 


zB Appeal dismissed. 
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MADRAS HIGH COURT. 
CIVI, APPEAL NO. 21 OF 1922. 
i E December 2r, 1¢22. 
J'reseni:—Mr. Justice Phillips and Mr. 
; Justice Devadoss. 
BAPPU alas VENKATARAMIER AND 
ANOTHER—-DETFENDANTS—-APPELLANTS 

: i : VEYSUS 
V. A. ANNAMALAI CHETTIAR AND 

ANOTHER—PLAINTIFF AND 

DEFENDANT No. 3—RESPONDENTS. 

,. Specific Relief Act (I of 1877), s. 27— Hindu 
Law— Joint family —— Agreement by manager to 
purchase immoveable  property—Specific perfor- 
‘mance, whether can be enforced against surviving 
co-parceners—Mnnor, specific performance against 
— Necessity—Proof. I 


The Specific Relief Actis an exhaustive Code 
and section 27  thereóf defines every class of 
persons against whom specific performance may 
be enforced, and under that section contracts 
for purchase are not included among the contracts 
which can be enforced against persons other 
than the contracting party himself. [p. 43, col. x.] 

An agreement for purchase of tmmoveable 
property entered into by the manager ofa joint 
Hindu family cannot, after his death, be specific- 
ally enforced against the surviving co-parceners, 
inasmuch as the latter do not, in such a case, 
fallwithin the class of presons defined in section 27 
of the Specific Relief Act. [p. 44, cols. x & 2] 

Venkateswara  Aiyar v. Raman Namhudri, 
'33 Ind. Cas. 696; 3 L. W. 435; 19 M. L. T. 329, 
distinguished. " 

Shunmugam Cheity v. Subba Reddi 31 Ind. Cas. 
I, Ramachandra Aiyar v. Sundaramurtht Mudali, 

.4 M. L. J. 9, Krishna  Aiyar v. Shamanna, 17 
Ind. Cas. 497; 23 M. L. J. 610; (1912) M.-W. N. 
1188 and Rangayya Reddy v. Subramayna Aiyar, 
40 Ind. Cas. 429: 40 M. 365; 32 M. L. J. 575; 5 L. 
W. 797; 21 M. L. T. 385 (FB), referred to. 

Bhagwan vw. Krishnaji, 58 Ind. Cas. 335; 
22 Bom. L. R. 997; 44 B. 967, dissented froin. 


A Court wil not decree specific perform- 
ance against a minor unless it is satished that 
‘such act is for the benefit of the mnor.- It is 
not suíficient to show that it is not detrimenta] 
to him; if there is any: possibility. of there being a 
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detriment, the Court will require to be satisfied 
that the possibility no longer exists before it 
takes action. [p. 45, col. 1.] 

Under the Hindu Law there is no presumption 
that every purchase of immoveable property 
is for ihe benefit of the family. It is a 
question of fact in each case which must be proved 
by ao by the party relying upon it. [p. 44, 
COL. I, ` 

A member®f a joint Hindu family does not in- 
berit under his father but takes by survivorship, 
foz on his birth he obtains a right in the Whole 
family property ánd not-merely in a portion of 
it. No doubt, when one member of the co- ° 
patcenary dies, his share passes to the others, 
butitis more a question of lapse of the title of the 
deceased person rather than an acquisition of title 
-n the survivors, for ever: before the death of the 
deceased co-parcener they had a right in the 
whole of the property, including the share of the 
deceased member. [p. 43, col. r.] à 

Appeal against a decree of the Court 


of the Second Additional Subordinate Judge, 
Madura, in Original Suit No. 12 of 1921. 


Mr. A.  Krishnaswami Iyer, for the 
Appellant. 
Mr. K. Rajah Iyer, for the Respondents. 
JUDGMENT. 


Phillips, J.—In this case the plaintiff 
entered into a contract with the first de- 
fendant for the sale of his lands and 
brought this suit for specific performance of 
the agreement. The first defendant, who 
agreed to purchase the property, pleaded 
that the contract had been rescinded, but 
died shortly afterwards, and his sons, 
defendants Nos. 2 to 4, the fourth 
defendant being a minor, were impleaded, 
and a decree ror specific perform- 
ance was prayed for as against them. 
These ‘defendants adopted their father’s 
written statement so far as it was not oppos- 
ed to their interests, and also pleaded that 
the suit was not maintainable against them. 
The Stibordinate Judge has found that 
the contract was not rescinded and this 
finding is accepted in appeal. He has also 
found that defendants Nos. 2 to 4 are lable 
to perform the contract entered into by 
their father. He has come to this conclusion 
on broad grounds which he sums up 
as followse ‘The price is not inade- 
quate. The assent was not obtained by 
questionable means. Plaintiff has a 
clear and marketable title. It would 
cause no hardship on the defendants. Plain- 
tiff has gained no unfair? advantage} by 
the transaction. Viewedifromkany aspect, ` 
the contract for specific performance can be 


t yod 


» 
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enforced against defendants Nos. 2 to 4, who 
are bound to execute the contract in place 
of their father who is now dead.” In com- 
ing to this conclusion, he has made no 


. reference to section 27 of the Specific Relief 


Act, which specifies the persons against 
whom specific performance of a contract 
can be enforced. The Specific Relief Act is 
an exhaustive Code, for it fs an act “‘to 
define and amend the law relating to certain 
kinds of specific, relief obtainable in civil 
suits," and, consequently, we must read this 
section 27 as defining every class of persons 
against whom specific performance may be 
enforced. Unless, therefore, defendants Nos. 2 
to 4 can be brought under this section, 
there will be no right to enforce specific 
‘performance against them. ‘The plaintiff 
in this case has not claimed damages for 
breach of covenant, and consequently we 
need not consider against whom he can 
bring such asuit for damages. 

It is argued for the appellants that the 
defendants, who are members of an undi- 
vided Hindu family, do not come under any 
of the definitions in section 27. "The two 
clauses of the section which it is contended 
for respondents are applicable are (b) 
and (c). Clause (b) reads as follows :— 

. “Any other person claiming under him by 
a title arising subsequently to the contract." 
Here it is suggested that the sons, defend- 
ants Nos. 2 to 4, do claim under their father, 
first defendant, by a title arising subse- 
quently to the contract. It is, however, 
well settled that a member of a joint family 
does notinherit under his father but takes 
by survivorship, for, on his birth he ‘ob- 
tains a rightin the whole family property 
and not merely in a portion ofit. No doubt 
when one member of the co-parcenary 
dies, his share passes to the others, but 
it is more a question of lapse of the 
title of the deceased person rather than 
an acquisition of title in the survivors, 
for even before the death of the one 
co-parcener they had a gght in the 
whole of the property, including the 
share of the deceased member, It is, there- 
fore, difficult to hold that, even as regards 
their father's share defendants Nos. 2 to 4 
claim under him by a title arising subse- 


- (1$ 33 Ind, Cas,696- 3 L. W. 435; 19 M. i. d. 
329. a : | 


quently to the contract. No doubt iu 
Venkateswara Aiyar v. Raman Nambudrl (x) 
Courts-Trotter, J., appears to have accepted 
the contention that a co-parcener in a joint 
Hindu family does come under the definition 
in section 27 (b) and treated the 
matter as a question of Hindu Law 
without discussing the meaning of the 
words of the section, but he also 
held that, in order to enforce a contract 
against aco-parcener, it must be shown 
to be beneficial or necessary and this princi- 
ple has been adopted in all cases of necessity, 
in which cases the co-parcener would probab- 
ly come under clause (c), because the con- 
tracting party has a right to displace his 
title in cases of benefit or necessity. 

Coming to the definition in section 2^7(c), 
we find that it includes, “any person claim- 
ing under a title which, though prior to the 
contract and known to the plaintiff, might 
have been displaced by the defendant." 
This clause undoubtedly would apply, as 
suggested above, to the many cases in which 
& decree for specific performance has been 
giveneven against a minor member of an 
undivided family when the contract was 
for sale of land for family necessity. 
In such a case, the manager of the family 
has a right to displace the title of the other 
members in the family property when it is 
requisite to do so for purposes of family 
necessity. Cases of this kind are reported as 
Shunmugam Cheity v. Subba Reddi (2), Rama- 
chandra Aiyar v. Sundaramurihà Mudali (3) 
and Krishna Atyar v. Shamanna (4) and there 
are many others. The Courts have not in 
all cases referred in terms to section 27 (c) 
as covering the case, but have based 
their decision on the proposition that, ` 
if a contract when executed would be bind- 
ing on the minor members of the family, 
it is incumbent on them to fulfil it after 
the contracting party’s death. However, 
in all these cases the co-parceners come 
within the definition in clause (c). 

It is now contended for the plaintiff 
that the same principle must be applied 


(2) ax Ind. Cas, 1. 
. 4. J. 9. NS 
A Cas. 497; 23 M. IT. J. 620; (1912) 
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to the present case and that, this being a 
case of purchase of imunoveable property, 
the contract can be enforced against the 
co-parceners, because the purchase must be 
deemed to be for the benefit of the family. 
This argument is based on an alleged 
presumption that every purchase of im- 
moveable property must be for the benefit 
of the family, for no evidence has 
been let in on this point. There is 
no such presumption in law, and if we 
look on it as a presumption of fact, 
it must depend upon the circumstances of 
each case. Here the defendants are a 
"trading family whose interests might be 
better served by the investment of any 
surplus cash in their trade rather than 
in purchase of immoveable property. There 
are many other conceivable circumstances 
in which a purchase of land would not 
be for the benefit of the family. We 
cannot, therefore, in the absence of evidence, 
make any such presumption, and conse- 
quently it is necessary for plaintiff to prove 
this benefit by evidence, if he claims 
a decree on that ground. 

' Returning to the question of whether de- 
fendants Nos. 2 to 4 come within the defini- 
tion ot clause (c), we have to consider what 
is the title under which they can be said 
to claim, Itis, I think, clear that the title 
referred to there is title to tbe property, 
which is the subject-matter of the contract. 
. Here the property is merely a sum of money 
which the father had promised to pay. 
Itisnotinevidence that there was any de- 
finite sum of money lying in his hands 
nor the manner in which the father was 
going to obtain it. He might have intended 
to obtain the money by begging, borrowing, 
or even stealing, in which case these co-par- 
ceners could not possibly claim under a 
prior title. It is argued that the purchase 
money must eventually come out of the 
tamily property, or at least out of the 
father's share of the property and that, there- 
fore, the title in question is the title to the 
family property. As I pointed out above, 
it is not necessary that the money should 
come out of any family property but might 
have been obtained by the father from some 
outside source. In thisview defendants Nos. z 
to 4 would not claim under any title to it 
If that is so, it would appear that these de 
fendants de not come within the. def 
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nition in clause (c). Looking broadly at 
section 27, it would appear that contracts for 
purchase are not included amongst the con- 
tracts which can be enforced against persons 
other than the contracting party himself. 
Section’ 23, which specifies the persons 
who. can enforce specific performance, 
includes “ the representatives-in-interest 
of the parties*to the contract, and is con- 
sequently very much broader than scctien 
27 which makes no mention of such repte- 
sentatives. As regards contracts for purchase, 
it is not difficult to suggest a reason for their 


.esclusion from contracts of which spe- 


cific performance can be decreed, for it 
is of no special benefit to the vendor to 
get his money from the contracting party 
rather than from some one else, and; 
even though the price from the other persons 
may be less than the agreed price, he al- 
ways has his remedy against the contract- 
ing party in damages, so that he will suffer 
no loss from the reduction iu price. On the 
other hand, when the property to be 
transferred is land, nothing else can ade- 
quately be substituted for it, and conse- 
quently a suit for the specific performance 
of a contract to sell land is more freely 
allowed, as no other remedy would be © 
adequate. However this may be, I think 
it is quite clear that we cannot briug de- 
fendants Nos. 2 to 4 within the definition 
in section 22 (b) or 27 (c) If that 
is so, no decree for specific perform- 
ance can be given against them. I now 


refer to some cases cited, firstly, to the Full 


Bench decision reported as Rangayya Reddy 
v. Subramanya Atyar (5). There the real 
question at issue was not identical, but 
Wallis, C. J., and Sadasiva Iyer, J., were 
both of opinion thatco-parceners could not ` 
be compelled to perform a contract entered 
into by another co-parcener. There is a 
case in Bhagwan | v. Krishnaji (6), 
in which a Bench of the Bombay High 
Court has held that section 27(c) does include 
the members of a joint Hindu family, and 
this decision appears to be based not on the 
language of the section itself, but from the 
illustrations to clause (c), the reason 


given being that, unless those illustrations 


(5) 40 Ind. Cas. 429; 40 M. 365; 32 M. I.*j: 5751 
5 L. W. 7971 21 M. L. T. 385 (F. B). 
(6) 58 Ind. Cas. 335; 22 Bom. L. R. 997! 44 B, 
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are to be made applicable to a 
joint Hindu family, the large majority 
of Hindus would be excluded from the 
benefits of the section. With all respect 
I am unable to agree with this view, as it 
Seems to me impossible to bring co-parce- 


ers within the definition in either clause, ' 


except in the cases I have*referred to, 
namely, when the contract is by a manager 
as such for necessity or for the benefit 
of the family, ^ 

It is next argued for the plaintiff that de- 
fendants Nos. 2 to 4 areliable under the pious 
obligation imposed by Hindu Law to re-pay 
the father's debts, and that the father's 
liability to pay the purchase-money must 
be considered to be a debt. Even if the 
obligation undertaken by the father can 


be said to be a debt, and I do not think it l 


cau, for it wasat best a potential debt, 
we are not here ‘concerned with their lia- 
bility to re-pay it, but with the question 
whether they can be made to perform a 
particular contract, for this suit is not one 
for damages, in which other circumstances 
might possibly have to be considered. 

There is yet another broad principle of 
equity upon which the refusal to allow 
Specific performance can be based, and that 
is that when one of the parties is a 
minor a Court will not compel him to do 
anything unless it is satisfied that such 
act is for the benefit of the minor. It is ar- 
gued that it has not been shown that this 
contract would be detrimentalto the minor, 
but that is not sufficient, for, if there is any 
possibility of there being any detri- 
ment, the Court will require to be 
Satisfied that the possibility no longer exists 
before it takes action. For this reason 
also, I think, the contract could not be en- 
forced against the fourth defendant. 

In this view the appeal must be allowed 
and the suit dismissed with costs throughout. 
. Devadoss, J.—I concur. 

Z, E. Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 6 
SECOND CIVIL APPEAL NO. 402-B OF 1921. 
January I9, 1923. 
Present:—Mr. Kotwal, A. J. C. 
- BHAGERATHIBAI AND ANOTHER— 
DEFENDANTS—APPELLANTS ` 
VErSUS 
- KESHO GANPATRAO AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art. 120— 
Suits for village profits—Limitation. 
Limitation for a suit by a person claiming to be 
@ joint owner against the managing proprietor for 
his share of the village profits is six years. 


‘Appeal against a decree of} the District 
Judge, Amraoti, in Civil Appeal No. 77 of 


I921, dated the 24th October 1921. 
Mr. M. B. Kinkhede, R. B., for the 
Appellant. 


Mr. M. Gupia, for the Respondents. 


JUDGMENT.—It is not disputed that 
the plaintiffs would be entitled as co-sharers 
to sue for village profits and claim them 
for six years but it is argued that, as a matter 
of fact, they have not sued for village profits 
but only for mesne profits. Reference 
is made to Ajnritrao v. Govind (x) and it 
is argued that a suit for mesne profits does 
not lie until the plaintiffs have got posses- 
sion and further that the suit is governed 
by Art. i09, First Schedule, Limitation Act. 


The contention that the suit is one for 
mesne profits is based on certain expressions 
in paragraphs 2 and 3 of the plaint. The 
plaintiff's title is based upon a Will. They 
have brought a suit for partition and pos- 
session of;the property bequeathed and 
obtained a;decree on the 28th June 1912. 
This suit is for the profits of IgI4-15 to 
I919-20. In paragraph 2 ofthe plaint the 
plaintiffs state :— 

“Accordingly, 25 acres of home-farm and 
of the izara was to be partitioned, but de. 
fendant No. r did not partition the same 
and wrongly cultivated it and enjoyed the 
produce thereof." 

In paragraph 3 the plaintiffs estimate 
the prolits of their share for six years at 
Rs. 3,400 aud state :— 


(1) 21 Ind. Cas. 890i 9 N. L. R, 145. 
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“Accordingly, the defendants should have 
paid the amount of the plaintiffs share to 
them, but they did not pay it and wrong- 
fully appropriated it to themselves." 

Stress is laid on the use of the words 
‘wrongly’ and ‘wrongfully’ and it is con- 
tended that the claim is made against the 
defendants as trespassers. 

I am not inclined to agree with this con- 


tention. The suit is in substance one by’ 
a person claiming to be a joint owner against: 


the managing proprietor for his share of 
the village profits. In the passages quoted 
above all that the plaintiffs mean to assert is 
that the defendant No. 1 refused to effect a 
partition and put the plaintiffs in possession 
of their share and withheld their share of 
the profits which she had no right to do. 
In this view of the plaintiffs' claim, neither 
of the two contentions of the appellants 
can prevail. 

. Ground 5 puts forward an argument 
based upon aninterpretation of the ruling in 
Balwant v. Deorao (2) which is not justified. 
The argument is something like this. The 
three years'limitation period prevailing in 
Berar was alteréd to six years by the ruling 
in order to bring the Berar law in conformity 
with the law in the Central Provinces. There- 
fore, now that the period in the Central 
Provinces is curtailed to three years, the 
three years’ period which prevailed in Berar 
before the ruling should be restored. It is 
needless to state that the ruling could not, 
and did not, profess to alter the law in Berar 
but only declared what it actually was. 

The appeal fails and is dismissed with 
costs. 

G. R. Appeal dismissed. 

(2) 41 | Ind. Cas. or I3 N. L. R. TUE 





MADRAS HIGH COURT. 
APPEAI, AGAINST ORDER NO. 357 OF 1921. 
November 14, 1922. 
Present ;—Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. - 
K. M. SHEIK MUHAMMAD ROWTHER— 
PLAINTIFF—DECREE-HOLDER—ÀPPELLANT 
VEI SUS 
SUBBA NAICKER-—PETITIONER— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 18— Civil. Pro- 
ptis pias Act V of 1908), O. X X4, v. 90— 
Eseculion s dap A Uie jo set aside sale— 
Praud— Limitation. 


limitation. 


3 


Where a decree-holdet fraudulently contrived 
not to serve the judgment-debtor with notice of 
the execution sale and kept him in ignorance of 
the sale itself, and the latter came first to know 
of the fraud only when an application was made 
for delivery of the property : 

Held, that the judgment-debtor in seeking to 


set aside the sale was entitled to the benefit of 


section 18 of the Limitation Act for the whole, 
period during which the traud continued. 

Pasumarti Payidanna v. Ganti Lakshminarasam- 
ma, 29 ind. Cas. 314; 38 M. 1076; 28 M. L. J. #25, 
Beeju Bee v. Moorthiya Sahib, 53 Ind. Cas. 905; 
IIl. W. 150 at p. 155; 37 M. b J.6275; 26 M. L.T. 
419; 43 M. 214 (F. B:), distinguished. 


Appealagainst an order, dated the zīst, 


March 1927, of the Court of the Subordi- 
nate Judge, Dindigul, in E. R. No. 102 of 
1920, (Execution Appeal No. 341 of 1919, in 

Execution Revision No. 136 of 10919, in 
Original Suit No. 52 of 1914 on the file of the 


"Court of the Subordinate Judge, Madura). 


Messrs. B. Sitarama Rao and S.R. Muthu- 
sami Iyer, for the Appellant. 

Messrs. K. V. Kyrishnaswamt Iyer and 
A. Ramaswamt Iyer, for the Respondent. 

JUDGMENT.—We have considered the 
evidence and find no reason to disturb the 
learned Subordinate Judge’s finding that the 
petitioner was kept in ignorance of the sale 
of his property which took place on the 
25th October 1917, till application was 
made by the counter-petitioner for posses- 
sion to be delivered to him in December 1919. 


The want of resemblance between the — 


signatures on Exhibits 1 (2) and x (b) and the 
petitioners admitted signatures and the 
counter-petitioner's failure to explain how 
the figures of Rs. 2,500 in Exhibit A was 
arrived at and how certain words came to be 
struck out and others put in, confirms the 
conclusion which the rest of the evidence 
leads to on the question of fraud. This 
finding does not necessarily involve a finding 
that the process-servers were parties to the 
fraud in serving notices on the petitioner. 
It is argued that fraud anterior or subse- 
quent to the act complained of will not save 
In the present case there was a 
continuing fraud which commenced with the 
counter-petitioner’s failure to serve judg- 
ment-debtor with the notice of the intended 
sale and was kept up after the sale by the 
execution of Exhibit A. This justifies the 
application of section r8 of the limitation 
Act, the active concealment from petitioner 
of the knowledge of his tight to object 


/ 


Vol, la 
SHEIKH KARIM V, SOBEDAR SHEIKH. 


to the sale having continued till the fraud 
first became known to him when an applica- 


tion was made for delivery of the property 


that was the subject of the sale. 

The application was thus in time and the 
circumstances of Pasurmartt Paytdanna v. 
Ganit Lakshminsaraamma (1) and Beeju Bee 
v.e Moorthtya Sahib (2) are distinguishable. 

The civil miscellaneous appedl fails and 

disgnissed with costs. 

V. N. V. 


(1) 29 Ind, Cas. 314; 38 M. 1076, 28 M. L. J. 


Appeal dismissed. 


5. 
(2) 53 Ind. Cas. 905; 11 L. W. 150 at p. 155; 
37 M. L. J. 627; 26 M.L. T. 419; 43 M. 214 (F. B.)- 


CALCUTTA HIGH COURT. 
APPEAL, FROM APPELLATE DECREE No. 2810 
OF I920. 

July 19, 1922. 

Present :—Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 
SHEIKH KARIM—DEFENDANT— 

APPELLANT 
VErSUS 
SOBEDAR SHEIKH-—PLAINTIFF— 
l RESPONDENT. 
Mesne profits, swit for—Plaintiff s failure to 
_esiablish right to immediate possession, effect of. 

In execution of a decree for recovery of posses- 

“sion of a land on declaration of the plaintiff's 

. title thereto it was held on objection by the judg- 
ment-debtor that the decree was incapable of 
execution on the ground that it was so vague 
that it could not be determined what the land was 
of which possession was to be given to the plaintiff, 
There was no appeal against the orderof the Exe- 
cuting Court with the result that the plaintiff 
‘was never put in possession. “Thereafter 
the plaintiff decree-holder instituted a suit against 
the judgmert-debtor for recovery of mesne profits 
in respect of the land : 

Held, that the plaintiff must show that he 
was entitled to possession of the land which had 
yielded the mesne profits that he claimed and as 
he was unable to do that in view of the decision 
in the execution proceedings, he was not entitled 
to a decree for mesne profits. [p. 48, cel. 2.] 

Appeal against the decree of the Sub- 

‘ordinate Judge,- Second Court, Howrah in 
‘Zillah Hooghly, dated the 7th of October 
' 1920, affirming the decree of the Munsif First 
Court, Howrah, dated the 4th August 1919. 


` Dr. Jadu Nath Kanji Lal (with him Babu 


' entitled to possession, 
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Narendra Nath Chaudhury), for the Appal- 
lant.—The defendant is the appellant. 
Plaintiff at first sued for establishment 
of title and recovery of possession. He 
claimed a portion of the entire land. He 
gave the boundaries of the entire lands. 
The decree being incapable of execu- 
tion, possession was not given. He then 
brought the present suit for recovery of 
mesne profits of the lands which he could 
not take possesion of. I submit he cannot 
claim mesne profits of unascertained lands, 
The decree must be self-contained. I+ 
was to the effect that plaintiff was en- 
titled to one bigha out of a two bigha plot. 
Refers to Kangal Chandra Ruj v. Kanye 
Lali Ruj (i) In the execution case the 
Appellate Court had held that the decree 
was incapable of execution. Refersto Lep 
Singh Khasia v. Nomar Khasia (2).. Un- 
less he gets possession heis not: entitled to 
mesne profits. 

Babu Gopendra Nath Das, for Respondent. 
—The appeal is concluded by findings 
of fact. Title being with plaintiff, he is 
and hence to mesne 
profits also. My title was found in the 
suit. The decree is sufficiently clear. 
The judgment of the Execution Court, 
of course, merely bolds that I cannot en- 
force the decree. Refers to Elahi Buksh 
Mandalv. Ram Narayan Ghose (3)..1 submit 
the present suit is maintainable, although 
I got no possession. The decision in Le 
Singh Khasia v. Nimas Khasia (2) is clear- 
ly distinguishable. There the title of the 
plaintiff was not found nor was he in pos- 
session.  lsubmit possession has not got 


‘to be looked into where plaintiff has title. 


See Dwarkaram Misser v. Jogessuy Lal 


4). | 
Dr. Kanji Lal replied in brief, 
JUDGMENT. 

Walmsley, J.—'This appeal arises out of 
a suit for mesne profits. The story is rather 
a curious one. It appears from the 
Munsifs judgment that the defendant, 
who is now the appellant, brought a sait 
for partition of bis land against the pre- 
decessor of the present plaintiff-respondent, 


4 C. 69; 2 Ind. Dec. (N. s.) 45. 
21 C. 244 at p. 247; ro Ind, Dec, (N. s; 
e 


10 Ind. Cas. 117 ; 16 C. W, N, 288, . 
25 W. R. 276. 
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He failed on the ground that the area 
in thejoccupation of the;z;defendant was 
distinct *Zand separate: from the land 
claimed by the present} plaintiff. Then 
there was a proceeding under section 145, 
Civil Procedure Code, which ended in 
- favour of the defendant. This was followed 
by a suit instituted by the plaintiff in which 
he asked for his title to be declared to 
a piece of land measuring one Jbigha 10 
coltas odd out of a larger plot measuring 
two bighas seven cottas odd. He gave 
the boundaries of the larger plot but did 
not give the boundaries of the smaller 
plot. Heasked also for recovery of possession. 


He obtained a decreein both Courts, then ! 


proceeded to put his decree into execution. 
On objection by the judgment-debtor, 
that is, the present defendant, the lower 
Appellate Court held that the decree 
was incapable of execution on the ground 
that it was so vague that it;could not be 
determined what the land was of which 
possession was to be given to the plaintiff. 
There was no appeal against that order 
of the lower Appellate Court  witb the 
result that the plaintiff has never been 
put in possession. Thereafter, the plaintiff 
instituted the suit from which this appeal 
arises asking for mesne profits for a period 
of some three years. The Courts below 


have given the plaintiff a decree for mesne - 


profits amounting ‘to Rs. 308 odd and, 
in the judgment-of the Court of first in- 
stance, the details;are given. The point 
which is pressed before us on behalf of 
the defendant fis that the plaintiff was 
not entitled to a decree for mesne profits 
on the ground that he was not entitled to 
immediate possession of the land during 
the period for which mesne profits were 
, Claimed.=:,The learned Pleader on behalf 
of theZZplaintiffÉrespondent has endea- 
voured ‘to meet this argument by show- 
ing that the. Courts: below have been able 
.to determine what particular trees were 
on the portion of the land claimed by the 
plaintiff. But todo this is to go behind 
the judgment of the Appellate Court in the 
execution proceedings. He has further tried 
to argue that, as the plaintiff's title has been 
declared, he is qualified to maintain a 
suit for mesne profits. The fallacy of 
this argument, I think, lies in this that the 
identity of the land is not established. 


. B.N. 


The plaintiff must show that he is entitled 
to possession of the land which veilded the 
mesne profits that he claims and, in view 
of the decision of the Appellate Court in the 
execution proceedings, he is unable to do 
that, ‘The result is that effect must be 
given to the argument advanced on behalf 
of the appellant and the appeal decrged 
and the plaintiff's suit.dismissed but with. 
out costs in any Court in view of the pecu 
liar circumstances of the case. | if 
Ghose, J.—I agree. © 


Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE MADRAS HIGH COURT. 
November 24, 1922. 

Present -—l,ord Buckmaster, Sir John 
Edge, Kr., Sir Lawrence Jenkins, Kr., and 
Lord Salvesen. 

P. M. SADASIVA MUDALIAR AND OTHERS 
—APPELLANTS 
VEFSUS 
A. R. HAJEE FAKEER MAHOMED SAIT 

AND SONS—RESPONDENTS. . 
Hindu Law— Madras Presidency— Joint family -> 


—Member, contract by—Share in family property, 
lability of. 


A member of a joint Hindu family is the 


‘Madras Presidency cannot escape from liability to 


perform a contract entered into by him on the 
ground that the contract is not such as would 
bind the family and that he has no separate 
property. His share in the family property is 
liable for such a contract. . 


Appeal from a decree of the Madras High 
Court, dated the 25th March 1919. 
, Messrs. Clauson, K. C., and Dube, for 
the Appellants. 

Messrs. De Gruyther, K. C., and K. Brown, 
for the Respondents. 

. JUDGMENT. Wig 

Sir John Edge.—This is an appeal from 
a decree, dated. the 25th March 1919, of the 
High Court at Madras, which varied in the 


-plaintiff’s favour. a decree; dated the 11th 
August ;{1917, of the Subordinate Judge of 


the Nilgiris in Civil Suit No. 67 of 1916. The 
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suit relates to a contract which was made 
and to be performed ia the Presidency of 
Madras. 
: The defendants, who are the appellants 
here, are P. M. Sadasiva Mudaliar, defendant 
No. r; P. M. Gurusamy Mudaliar, defend- 
ant No. 2, and P. M. Pasupathy Mudaliar, 
defendant No 3. They and their youngest 
brother, who is a minor and isenot a party 
to this suit, constitute a joint Hindu 
lamify. When this suit was instituted 
eon the 4th October 1916, defendant No. 1 
was 40 years of age, defendant No. 2 was 
35 years of age, and defendant No. 3 was 
22 years old. They were sons of P. Maruda- 
chala Mudaliar, who died in 1906. This 
joint family carried on business as owners 
.of lands and house property in the Nilgiri 
District, and in the purchase and sale of 
hides, and as commission agents for the sale 
of beer brewed at the Rose and Crown Bre- 
wery, of which brewery the father had been 
a Director. Inthe office of Director of that 
brewery the father was on his death succeed- 
ed by his son the defendant No.1. The joint 
family business was carried on under the 
names of P. M, Marudachala Mudaliar and 
Sons and P. M. Sadasiva Mudaliar and Bro- 
thers. In the father's lifetime he had acted 
as the manager for the joint family with the 
assistance of his eldest son, and since the 
father's death the defendant No. r, with 
the assistance of the .defendant No. 2, 
managed the family business. 
On the 8th April x9r5, the plaintiff firm 
obtained against persons who constituted 
the firm of Rangayya Goundan and Com- 
pany a decree for sale of two breweries, 
known as the Nilgiri Brewery of Ootaca- 
mund, and the Castle Brewery of Aruvan- 
„ghat, in default of payment of Rs. 1,81,429 
odd, .nterest thereon and costs. The plain- 
tiff irm, claiming that more was due to them 
in that suit, appealed to the High Court. 


While that appeal was pending these defend- ` 


ants Nos. 1 and 2, on the 6th December 
I9I5, agreed (Exhibit H) with Rangayya 
Goundan, one of the judgment-debtors 
of the 8th April r915, to purchase the two 
breweries, free from all encumbrances, for 
a sum of Rs. 3,70,000, of which 
Rs, 1,83,000 were to be paid into Court 
on or before the 3rd January 1916, in 
satisfaction of the dectee of the 8th April 
1915. These defendants Nos. r and 2, uot 


4 


following. letter :— 


having the money with which to pay thie 
Rs. 3,70,000 applied to the plaintiffs’ firm Icr 


‘financial assistance, and on the frst Decem- 


ber 1915, an agreement (Exhibit AA) was 


-drawn up as between these three defendants 


and their minor brotherthrough his guardian, 


-who were described as the mortgagors (that 


term to include them and each of their heirs) 
of the one part and the plaintiff firm af the 
other part, whereby the plaintiff firm agreed 
to advance to the mortgagors four lakhs of 
rupees at I2 per-cent. per annum interest on 
the security of the two breweries, and of 


‘other property which was property of the 


joint family. The four lakhs of rupees were 
to include a bonus of Rs. 30,000 to the plain 

tiff firm for their assistance, The four lakhs 
of rupees were to be paid as follows:—-To the 
mortgagees, the plaintiff firm, Rs, 1,83,000 


or thereabouts, in satisfaction of their 
‘decree of the 8th April 1915 ; to the mort- 


gagors, Rs 51,000 or thereabouts; to Mr. 
Branson in staisfaction of a decree obtained 
by him against Rangayya Goundan 
and Company, Rs. 86,000 or thereabouts ; 
an undefined amount to be kept in reserve 
pending the decision by the High Court of 
the appeal by the plaintiff-firm in the suit 
against Rangayya Goundan and Company, 
and Rs. 30,000 the bonus. The agreement 
was signed by the defendants Nos. 1 and 2, 
and by the defendant No. x as the guardian 
of their m.nor brother. The defendant No. 3 
was at the time absent from his home at 
Ootacamund ‘he was in some country dis- 
trict, and did not sign the agreement, nor 
was he consulted about it. 

It was found that the defendants Nos.z and 
2 were not in a position to graut a mortgage 
of the two breweries, owing to the illness of 
‘Rangayya Goundan and to the widow and 
sou of Nanjayya Goundan refusing to join 
in a conveyance of the breweries until certain 
claims which they made had been satisfied, 
and on the 5th January 1016, the defendants 
Nos. rand 2 gave tothe plaintifi firm the 


' (exhibit BB:) 

“To Messrs. A. R. Hajee Fakeer Mahomed 
Sait aal Sons, 

""Ootacamuad. 
“We beg to inform you that we are unable 
to carry out at once as agreed upon the terms 
of our fingpce agreement of the 31st Decem- 
ber 31915.(hereinafter referred to as the ag- 
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reement), on acconnt of the delay in obtain- further decree to be passed on appeal by 


ing a proper conveyance of the Brewery 
propertiesfrom the vendor and all necessary 
parties, 

. ' In the event of our not being in a posi- 
tion to execute the mortgage for Rs. 4,00,000 
referred to in the agreement within two 
months from this date, we agree to take a 

transfer of the decree obtained by-you against 

Rangayya Goundan and others on the 8th 
day of April 1915, in Original Suit No. 28 
of roro on the fiie of the Sub-Court upon 
which the sum of Rs. 1,82,145-14-2 is now 
due and also any further decree that mav 
be passed in your.favour by the High Court 
on an appeal now pending from the said 
decree. 

“In consideration of your making us an 
advance of Rs. 50,000 on: our pro-note on 
this date (Rs. 20,000 having been paid in 
‘cash and Rs. 30,000 being the bonus already 
paid by us to Mahomed Hashim Sait for his 
services for arranging the loan of Rs. 4,00,000 
referred to in the agreement), we hereby 
agree to execute in your favour a legal mort- 
gage of our properties set out in the agree- 
inent to secure the said sum of Rs. 50,000 
and interest thereon, as provided for in the 
agreement, as and from the 5th day of 
January 1916. 

“ As to the transfer of the said decree 
amounting to Rs. 1,82,145-14-2 as aforesaid 
we agreed to execute a legal mortgage in your 
favour of our properties set out in the agree- 
ment as well as the said decree to be so trans- 
ferred to secure the said sum of 
Rs. r,82,143-14-2 with interest as provided 
for inthe agreement as and from the 3rd 
day of January 1916. 


‘As to.any further amount that may be 
decreed on appeal by the High Court, we will 
execute a legal mortgage in your favour of 
our properties set out in the agreement and 
any excess amount so decreed and to be 
transferred as aforesaid to secure the excess 
amount decreed on appeal with interest as 
provided for in the agreement as and from 
the date of the appellate decree. 


“ Should the agreement to purchase the 
Breweries fall through, the agreement shall 
be restricted to the present advance of 
Rs. 50,000 and theamounts of the decree of 
the Sub-Court of the Nilgiris and of any 


the High Court. 
'" Dated this 5th day of January 19106. 
"(Signed) P. M. Marudachala Muda- 
liar and Sons. 
a P. M. Sadasiva Mudaliar. 
"( " ) P.M.Gurusamy Mudaliar. 
"n P. M. Sadasiva Mudaliar, 
2 guardian for Rajabaha- 
dur Mudaliar." 


It will.be observed that one of the sena? 


tures to the letter is in one of the business e 
names of the joint family. The Solicitor 
who acted for the plaintiff firm probably 
thought that by way of precaution the letter 
had better be also signed by the members 
of the family. The defendant No. 3 did not 
sign that letter of the 5th January 1916, 
nor was he consulted about it. He was at 
that time still absent from home. The 
plaintiff firm agreed to the terms of that 
letter, and gave to the defendants Nos. I 
and 2 Rs. 50,000 by cheque, which was duly 
paid, and received from them the following 
promissory-note :— 
“ (Exhibit CC.) 
“ Ootacamund, 
5th January 1916. . 
“On demand we, P. M. Sadasiva Mudaliar 


aud P. M. Gurusamy Mudaliar, jointly and . 


severally promise to pay Messrs. H. A. R. 
Hajee Fakeer Mahomed Sait and Sons or 
order the sum of Rs. 50,000 with interest 
at 12 per cent. per annum for value received 
this day in cash. 
“ Fifty thousand, only. 
“ P. M. Sadasiva 





Mudaliar. 
Signed on 
one anna | “ P. M. Gurusamy 
stamp. . Mudaliar." 





Ihe defendants Nos. r and 2 were unable 
to come to an arrangement with the widow 
and son of Nanjayya Goundan, and conse- 
quently could not grant the mortgage of the 
two breweries. The two breweries were 
finally sold to the United Breweries Company. 
That Company, by payment of the amount 
due under the decree of the 8th April 1915, 
discharged that decree. 

The defendants Nos. rand 2 in December 
1915, entered into possession of the two brew- 
eries under their agrfement with Rangayya: 


Goundan, of the Gth December 1915, and . 


Li 
|| 
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cartied on the business of brewing at the brew- 
eries. They obtained in the name of P. M. 
Sadasiva Mudaliar and Brothers the necessary 
Government Abkari licence for the official 
year I915-16. That licence was hung up in a 
prominent place in the brewery office. The 
business of brewing was carried on.until the 
breweries were sold to the United Breweries 
Company. . ° 
6 

According to'theevidence of defendant No. 
3, he first became aware, in February 1916, 
that the two breweries were being carried on 
by the defendants Nos. r and 2 and of the 
terms on which they had acquired an interest 
inthe breweries. That may, in their Lord- 
ships’. opinion, be accepted as a fact. It 
appears that he had been advised by an uncle 
of his that the two breweries should not be 
treated as business of the joint family, and 
that on his return to Ootacamund in March 
1916, he informed his brothers the defendants 
Nos. rand 2, that he objected to the breweries 
being joint family business. As a matter 
of fact, the owning and carrying on of brew- 
erles was not business which had been 


' carried. on by the joint family, and was out- 


side the scope of the business of the joint 
family. If that was his opinion, as it may 
be assumed it was at that time, he should 
have avoided taking any part in the manage- 
ment of the breweries, and in the sale of the 
beer brewed there. Probably he came to 
the conclusion that the breweries were or 
would be a profitable concern for him to have 
an interest in as a proprietor. Whatever 
his motive may have been, he acted at Oota- 
camund in the management of the two brew- 
eries from June until October r9r6. In 
October 1916, a depot for the sale of the beer 
brewed at these breweries was started at 
Madras, and the defendant No. 3 took charge 
of that depot, which was carried on in one 
of the trading names of the joint family. 
Some of the cheques which were received 
at the depot in Madras in payment of money 
due for beer were endorsed by him in the 
name of P. M. Sadasiva Mudaliar and Broth- 
ers, and were paid by him into the account 
of the joint family with their bankers. 
Their Lordships will later express their opin- 
ion as to what are the inferences to be drawn 
from the acts of the dgiendant No. 3 in and 
after June iIg16, at Ootacamund and in 


“Madras, It has uot been suggested that he 
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acted in the position of a paid managet ot 
paid clerk. . 

This suit was brought on the 4th October 
IQI6, on the basis of the letter of the sth 
January 1916, the offer contained in i£ hav- 
ing been accepted by the plaintiff firm. The 
plaintiff-firm claimed in their plaint 
Rs. 77,303,-13-7, which represented the 
Rs. 50,000 which were advanced on the 5th 
January 1916, and interest on that sum ; in- 
terest on the sum of Rs. 1,82,145-14-2, the 
amount of the decree for sale of the 8th April 
I9I5; interest on Rs. 37,330-7-5 the addi- 
tional amount which was allowed to them 
by the Appellate Court in the appeal from 
the decree for sale ; and interest on the total 
amount of that Appellate Court decree by way 
of prospective damages ; and the plaintiff- 
firm prayed for a decree against the defend- 
auts Nos. 1, 2 and 3 personally and against 
their family property in the hands of the 
defendants excepting the share iu it of their 
minor brother. The defendants severed m the 
defences, the defendants Nos. 1 and 2 filed 
one written statement, and the defendant 
No. 3 filed two written statements. The defen- 
ces pleaded, so far as ‘they are now material, 
were, briefly, that the agreements of the 3rst 
December 1915, and of the 5th January 
I916, were not completed contracts, as thev 
were not executed by all the parties intended 
to be jointly bound by them and could not 
be enforced against any of the defendants. 
That in view of the facts, as will later appear, 
was an untenable defence. It was further 
pleaded by the defendant No.3 that the agree- 
ments were not for the benefit of the joint 
family, and were not within the powers of 
the manager of a joint family to make. The 
defendant No. 3 also specially pleaded that he 
was not consulted about the agreements 
and was not bound by them. The defendants 
Nos. r and 2 in their written statement, ad- 
mitted their liability to pay Rs. 20,000 of 
the Rs. 50,000. 

The learned Subordinate Judge who tried 
the suit and heard the witnesses giving their 
evidence, observed in his judgment :— 

“The facts of the case not being compli- 
cated, and covering as they do a compara- 
tively short period, the oral evidence in the 
case is, on the whole, short: the questions 
in issue are in the main questions of construc- 
tion and questions oflaw, Despite, however, 
the essential simplicity. of the tacts, tbere 
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has be?n in the case an unusual amount of 
hard swearing on the part of the four parties 
tothe suit that have been examined ; a most 
regrettable feature of the case, having re- 
gard to the fact that the plaintiffs and the 
defendants occupy a very leading position 
in their respective communities." 

. The four parties to the suit who gave evi- 
dence were the defendants Nos. x, 2 and 3, and 
the managing member of the plaintiff firm. 
As regards the defendant No. 3, the Subordi- 
nate Judge also said in his judgment :— . 

“As regards Pasupathy Mudaliar, I do 
not think he is speaking the truth when he 
tries to dissociate himself as much as possi- 
ble from the brewery business which was 
actually being carried on in the name of th: 
family firm and in which he actually took 
part between June Igi6 and January 1917, 
in Ootacamund and in Madras. He has 
tried hard to fight shy of even an ocular 
acquaintance with the contents of the 
licence in the name of the firm that was 
hung up in the brewery. I cannot agree 
with him when he pretends that he was an 
independent member of his joint family on 
the same footing as his senior brothers. I 
do not believe him when he says that 
he told his elder brother in September 1915, 
that he would not be bound by their forming 
a syndicate to buy the breweries.” 
and:— 

“As already indicated in the summary of 
facts, the third defendant after July 1916 
took an active, though subordinate, part in 
the brewery business which defendants Nos. 
1 and 2 waned to acquire for the family. The 
reasonable inference to be drawn i that he 
ratified those acts of the defendants Nos. I 
and 2 under which they'bound themselves 
to acquire the breweries, c.g., the agreements 
Hand J andthose acts under which defendants 
Nos. 1 and 2 obtained authority from the 
Board of Revenueto carry onthe brewing busi- 
ness and toopen a depotin Madras. But this 
does not indicate that he ratified those acts 
of defendants Nos. 1and 2 which are referrable 
to the particular method of acquisition which 
the defendants Nos. I and 2 wished to adopt; 
andl may say thatthereis absolutely no evi- 
dence whatsoever which shows that the third 
defendant ratified Exhibits AA, BB or CC 
except to the ex ent cf the sum of Rs. 20,000 
which forms a portio of 'the* cosidera- 
(ion of thc Exhibit CC promissory-note, I 


make this exception as, in the absence of the 
account-books of the family, i must presume 
that this sum of Rs. 20,000 actually re- 
ceived by defendants Nos. 1 and 2 has passed 
into the family accounts, and on the ground 
that theimpliedauthoritygiven by the third 


defendant to defendants Nos: rand 2 by way . 


of ratificatiop to acquire the breweries neces 
sarily implies an authority to borrow the 
required-money under ordinary conditions ; 
and the borrowing of Rs. 20,000 only 


at 24 per cent. for the purpose of making up 


Rs. 5,70,000, thesale price of the brew. 
eres, prima facie amounts to borrowing 
under ordinary conditions.”’ 

In conclusion, the Subordinate Judge, 
disallowing all plaintiff company’s claims 


except as to Rs. 20,000, made the :ollowing - 


decree :— 

“It is ordered and decreed that the de- 
fendants Nos. 1 to 3 do pay to the plaintiffs 
the sum of Rs. 21,800 (being principa! 
—Rs. 20,000 and interest thereon at 
the rate of 12 per cent. per annum 
from 5th January 1916, to dateof suit, 
4th October  r916,—Rs.  r,800) out 
of the amount sued for, with interest on 
Rs. 20,000 et the rate of I2 per cent. 
per annum from 5th October 1916 to this 
date, viz., Rs. 2,040, and with further 
interest on the aggregate amount of 
Rs. 23,840 at the rate of 6 percent. per 
annum from this date to the date of realiza- 
tion, and that the defendants Nos. I to 3 
do also pay to the plaintiffs the sum 
of Rs. 682-2-0 on account of .the pro- 
portionate costs of the suit, with interest 
thereon at the rate of 6 per cent. per 
annum from this date to the date of 
realization, subject, however, to the reserv- 
ation that the third defendant’s liability 
is restricted to his share in the family prop- 
erty only. 

“ It is further ordered that the defendants 
Nos. I to 3 will not get their proportionate 
costs on the amount disallowed 'to the 
plaintiffs and do bear their own costs." 

It is not clear why the Subordinate Judge 
did not decree payment of the Rs. 50,000 
instead of Rs. 20,000 only. If he had been 
consistent, he would have decreed payment 
of the larger amount. . 

From the decree of the Subord' nate Judge 
the plaintiff company appealed to the High 
Court. The leading judgment in the High 
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Court was- delivered by Abdur Rahim, J. 
In his judgment, he said :— 

“The main question argued both in the 
lower Court as well as before us is whether 
the agreement, Exhibit BB, was a contract 
at all, that is to say, whether the.agreement 
was to be regarded as complete and binding 
since the third defendantin the$uit, Pasupa- 
thy. Mudaliar, did not sign it. It is signed 
by ‘ P. M. Marudachala Mudaliar.and Sons’ 


* —that is the name of the family firm of the 


Mudaliars—and- also by the first defendant, 
Sadasiva Mudaliar, the second defendant, 
Gurusamy Mudaliar, and by Sadasiva Muda- 
liar as guardian for Rajabahadur Mudaliar, 
minor brother of the defendants. I have 
no hesitation whatever in accepting the 
evidence of Mr. Walker that the parties ex- 
pected- that the third brother, Pasupathy 
Mudaliar, also would execute the agreement. 
The promissory-note, Exhibit CC, is signed 
only by Sadasiva Mudaliar and Gurusamy 
Mudaliar, first and second defendants. The 
question with re pect to both the documents 
is whe her they are io be regarded as com- 
pleted transactions or whether it was the 
intention of the parties that there was to be 
no binding contract until the third defendant, 
Pasupathy Mudaliar, joined in executing 
Exhibit BB. The learned Subordinate Judge 
has held that the agreement was condi- 
tional, that is, it was not to take effect until 
it was executed by Pasupathy Mudaliar. It 
seems to me, however, that the admitted 
and clearly established facts of the case point 
to an opposite conclusion. "There can be no 
doubt whatever, as already stated, that bo:h 
the parties intended that Exhibit BB should 
be binding on :he entire family. At the 
same time, itis equally clear to me that the 
parties iutended that, if all could not be 
bound, at least those who signed in their 
individuai capacity, would be bound. The 
Saits had left the matter in the hands of 
their legal adviser, Mr. Walker, and the evi- 
dence also shows that the Mudaliars were 
represented by a Pleader, Mr. Rama Row, 
who, however, has not been examined in the 
case. There was considerable discussion 
between different parties and their lawyers 
as to what should be the exact nature of the 
arrangements, The result of the evidence 
amounts to this—that since there was diffi- 
culty, as mentioned in Exhibit BB itself,.as 
to getting the necessary parties to join in 
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the conveyance of the breweries to the Mu- 
daliars, the expedient that th:y hit upon 


was that the Mudaliars should take a trans- 


fer of the decree of the Saits. With that de- 
cree in their hands they expec:ed that there 
would be no great difficulty in securing the 
breweries. The Mudaliars wanted the brew- 
eries for the benefit of the entire family, 
which consisted of three adults and one 
minor brother, but the lawyers of the parties 
thought that difficulty might arise in binding 
the entire family, as questions might be raised 
as to whether the transaction was a proper 
onefor the benefit of thefamily. Mr. Walk- 
ers evidence makes it clear that under the 
circumstances he thought it expedient and 
advisable that the agreement should be sign- 
ed not only by the firmor in the firm's name, 
but by the Mudaliars individually. "The 
plaintiffs’ object in that was that if it so 
happened that the transaction did not come 
within the scope of the family business which 
consisted mainly in plantations, the members 
of the family who signed the agreement 
would be bound by them. The third defendant 
was at the time not in Ootacamund, and that 
was the reason why he did not actually sign 
Exhibit BB, but he was expected to sign it, 
and the evidence is that the first defendant: 
who is the head of the family, being the elder 
brother; undertook to obtain the signature 
of Pasupathy Muda.iar. Mr. Walker posi- 
tively swears that it was never suggested or 


understood that Exhibit BB would not come . 


into operation unless or until Pasupathy 
signed it. "There is not the slightest reason 
to doubt the bona fides or accuracy o: his 
statement. And it clearly could not. have 
been the intention of the parties that Exhibit 
BB was to have no effect whatever unul the 
third brother signed it." 

Their Lordships agree with all thet the 
learned Judge said on that subject. As to the 
liability of defendant No. 3, he said that :— 

“ It cannot be disputed that at leastifrom 
June 1916, he took a very active part in the 
business of the breweries. .He was in charge 
of the depot in Madras for some time accord- 
ing to the arrangement with the Excise 


' Authorities (their licence); he received monies 


from the family to funds (with which io cary 
on the business), and pa:d the profits of the 
business 4nto the fami y account with the 
Bank He also signed cheques in the name 
of the family firm of Marudachala Mudaliay 
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and Sons and Sadasiva Mudaliar and Broth- 
ers, and there cannot be the least doubt that 
he regarded the business as much his own as 
that of the first and second defendants." 
Their Lordships are not aware that the de- 
fendant No. 3 ever signed any cheque in the 
‘name of either of the joint family firms, if 
that is what the learned Judge meant in the 
passage quoted; but he probably meant that 
the defendant No, 3 had endorsed some. 
cheques in the name of the firm, and with 
that explanation their Lordships agree' with 
the finding quoted. Further on, the learned 
Judge found “ the evidence clearly shows that 
he (the defendant No. 3) treated and adopt- 
ed the whole transaction as one in which 
he was interested as much asthe first and 
second defendants," and healso found that 
the defendant No. 3 ratified and adopted the 
transaction of the 5th January 1916, by his 
subsequent conduct, and made himself liable 
by adopting thatcontract. Spencer, J., in a 
short judgment, agreed with Abdur Rahim, 
J., and said: “ I also agree in thinking that 
thethird defendant, by his subsequent con- 
duct, ratified and acquiesced in the agree- 
ment when he joined with his brothers in 
managing the brewery business in 1916.” 
The result was, the High Court gave the 
plaintifffüÓrm a decree for Rs. 76,159-5-7, 
which included the Rs. 54,359-5-7, which 
had been decreed by the Subordinate Judge, 
and with some future interest at 6 per cent. 
From that decree of the High Court this 
appeal has been brought. Their Lordships 
agree with the findings of the High Court, 
which they have quoted from the judgments 
delivered in that Court. There can be no 
doubt the business of owning and carrying on 
breweries was not a business of the joint 
family, and that the minor brother, when he 
‘comes of age, can repudiate the contract 
of the 5th January 1916, so far as he and 
his interest in the joint family property are 
concerned, and that his interests in the joint 
‘family property cannot be affected by this 
suit. The contract of the 5th January 1916, 
cannot be regarded'as a contract of the joint 
family of which the minor brother is a mem- 
ber, but defendant No. 3 accepted that con- 
tractas binding on him, and derived benefits 
under it and consequently accepted it, with 
liability to perform it; the money*which was 
advanced under it by the plaintiff firm was 


money which was required for the starting - 


and carrying on of the brewing business. It 
appears to their Lordships that it is a con- 
tract whichis binding on those members of 
the joint family, the defendants Nos. r, 2 and 
3, who were parties to it or accepted it as a 


contract, and that they cannot escape their . 


liability to perform it or to pay damages 
for the non-performance of it by showing 


that they have no property except that which 


is property of the joint family in which their , 


minor brother is equally interested with them. 
If it were the law that some members of a 
joint family could escape from liability to 
perform contracts entered into by them on 


the grounds that their contracts were not 


such as would bind the,joint family, and 
that they had no property other than that 
which was the property of the joint family, 
it would be necessary for every person with 
whom they sought to make a contract to 
assure, himself that the business to which the 
proposed contract would relate was business 
of the joint family, and that no member of 
the joint family was a minor. Under such 
circumstances, it wouid be difficult to carry 
on business with persons who happened to 
be members of a joint family of the Province 
of Madras. What might be the position 
in other Provinces it is unnecessary to con- 
sider. The decree in this suit cannot be 
executed against the minor's interest in the 
joint property of the family. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appear dismissed. 

W. C. A. 


Solicitor for the Appellant :—Mr. Polak. 
Solicitor for the Respondent:—Mr. Douglas 
Grant. 
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MISI '— Justice Sir As utosh Mookeriee, 
Kr., and Mr. Justice CHotzner. 
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‘prised within the permanently settled estate’ 


. and Co, 10 C. 50; 5 Ind. Dec. 


SEU EFEN DANTS—APPELL ANTS 
VErSUs 
SAR ODA PROSAD PAKRASI AND 
OTHERS— RESPONDENTS. 

Construction of documeni—‘ jalkar^, meaning 
. of — Right of fishery —S ub-scil vights—Pleadings— 
Appeal, second —JDocwument of title, misconstruction 
of —Misconstruction of written cvidence— Question 
`of law. 

The.term ‘ jaikar’ is sb euas It may mean 
. either a erant of a mere right of fishery or it may 
mean the grant of a sheet "of water together with 
the sub-soil. The, question whether what was 
‘Intended to be granted in a particular -case was 
restricted to a right of fishery. or included a grant 
of a sheet of water together with the sub-soil must 
depend upon the construction of the original 
grant if available or must be determined with 
regard to the subsequent history of: the property. 
‘fp. 56, col. 24] 

Bissen Lal Dass v. Ranee LS Sa Begum, 
IW. R. 78, Radha Mohun Mundul v. Neel 
Madhub Mundul,24 W. R. 200, ‘David v. Grish 
Chunder Guha, 9 C. 383; 11 C. L. R. 305; 4 Ind. 
Dec. (N. S.) 774, Rakhal Churn Mundul v. Watson 
N.S.) 35, Radha 
. Gobind Roy Saheb v. Inglis, 7; C. L. R. 364 (P. C.); 
3 Suth. P. C. J. 809, referred to. 

The niisconstruction of a document which is the 
‘foundation of a suit and which is in the nature 
oi a contract or a document of title, is allowed 
to be a ground: for a second appeal. [». 56, col. 2.] 

A special appeal does. not lie because ‘some 
, portion of the evidence may be in writing and the 
judge makes a mistake as to the meaning of.it. 
For instance, a writing suppesed to contain an 
admission may be put in as part of the evidence, 
but a mistake in its meaning is not a misconstruc- 
lion of a document upon which a special appeal 


.*? will lie, if it is connected with other evidence, 


a fecting its construction. [p. 56, cols. 1 & 2.j 

Nowbut Singh v. Chutter Dhavee Singh, 12 W. 
R. 222, referred to. 

Appeal against the decree of the Addi- 
tional District Judge, Pabna and Bogra, 
dated the 22nd August 1919, reversing the 
decree of the. Subordinate Judge, Bogra, 
dated the 28th of March IQI7. e 

Babu Sarat Chandra Roy Chawdhury 
(with him Babu Indu Bhusan Roy), for 
the Appellant.—I submit that the Courts 
below have erred in law in finding title to the 
lands in dispute with the plaintiffs against 
the weight of evidence in favour of my clients. 
Our contention is that the land is not com- 
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of the plaintiffs but has accréted to the ds 

jacent permanently settled estate held by 
us. The land at the time of the Permanent 
Settlement was covered with water. The 
predecessors of the plaintiffs got only the. 
right of fisherv and the bed of the jalkar 
remained with the Crown. Wrong inference 
from facts can be  assailed in second 
appeal, and my point is that the Courts have 
erred in.estimating the value of evidence 
in the case. The Courts have misconstrued 
the documents. Jalkar has not been thorough- 
ly understood. by -the learned Judge. 


Mahananda Chakravart v. Mongala Keotani 


(r) I am ready to prove that the plaintiffs 
got only the right offishery and nothing 
more. The grant does not include the 
sub-soil. ‘There are different pieces of evi- 
dence to which proper weight and con- 
sideration has not been given. -I contend 
that merely fishery right was granted. < 
Babu Dwarkanath Chakravartt (with him 
‘Babus Sasadhar Roy and Jatindranath Sann- 
yai), for the Respondents. —Isubmitthatthe 
appeal is concluded by findings of fact and 
so my learned friend cannot challenge the 
Appellate Court's judgment in second appeal. 
Vour Lordships cannot go into different 
pieces of evidence asifit was a first appeal. 
In this connection reference can be made 
to Nowbut Singh v. Chutter Dharee Singh 
(2). ‘There is no question here of the con- 
struction of ‘document as the original grant 
cannot be had. As regards the meaning 
of the word ja/kar, I do.not desire to go 
into legal subtleties, as the findings of fact 
arrived at by the Court of Appeal below 
and by the learned Subordinate Judge are 
unassailable. 
Babu Sarai 
briefly replied. 
JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of possession 
of land on declaration of title. -The case 
for the plaintiff's is that the disputed land’ 
is comprised within a permanently settled 
estate held by, them within the Collectorate 
of the District of Bogra and known as Mahal 
Dehi Adgola. The defendants contend that 
the land is not comprised within the per- 
manently settled estate of the -plaintiffs 


Chandra Rao Cau). 


.but lies outside its ambit and has accreted 


to the neighbouring permanently settled 


(1) 31 C. 937; 8 C. wW. N. 804. | i 
(2); 19 W. R. 22: 
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estate held: by themselves. ‘They -further 
contend that the claim of the plaintiffs is 
. barred by limitation. ‘She Court of first 
instance found upon the question of title 
in favour of the plaintiffs but dismissed 
the shit on the ground of limitation. . Upon 
. appeal the District Judge has affirmed the 
conclusions of the Subordinate Judge upon 
the question of title, but-has reversed his 
decision: upon the. question of limitation, 
‘he result has been that the suit has been 
decreed. ; 

, On the present appeal the decision of 
the District Judge has been assailed on the. 
ground that his conclusion upon the question 
of title is erroneous in law. It is not dis- 
puted that the land in suit,formed at one 
-tıme the bed of a Beel, called Beel Narail, 
known also as 'jaikar Sat Simulia. The 
. niaintiffs assert that. at the time of the Per- 
" manent Settlement the bed of this jalkar 
was settled- with their predecessois as in- 
cluded ‘in the permanently settled estate 
granted to them. The defendants: do not 
controvert the position: that the land was, 
at the- time of the Permanert- Settlement, 
covered with water, but they contend that 
what was settled with the predecessors of 
the plaintiffs was nothing beyond the right 
of fishery and that the bed of the jalkay re- 
mained with the Crown. The grant made 
at the time of the Permanent Settlement 
has not been produced and consequently no 
question arises as to the construction of 


the fundamental title-deed, The plaintiffs, 


as also: the defendants, have acco dingly 
been constrained to rely upon subsequent 
documents which disclose various trans- 
actions connected with the disputed land 
or with the jalkar and the Courts below 
have thus been called upon to ascertain 
trom the subsequent history of the disputed 
land the nature of the initial grant. Prima 
facie this does not raise a question of law 
which can be investigated in second appeal. 
It was pointed out by Sir Richard Couch, 
C. J. in Nawbut. Singh v. Chutter Dharee 
“Singh (2) that a special appeal does not 
lie, because some portion of the evidence 
may be in writing and the Judge makes a 
mistake as to the meaning of it. For instance, 
a writing.supposed to contain an admission 
may be put in as part of the evidence, but a 


mistake in its meaning is not a misconstruc- . 77 
tion ofa document upon which a special 


appeal will lie, ifitis connected with other 
evidence affecting its construction, The 
misconstruction of a document which is the 
foundationofthe suit, which is in the nature 
ofa contractor a document of title is allow- 
ed to bea gzóund for a second appeal. As 
we have already stated, the original grartt 
isnot available and, consequently, no ques- 


_tion arises as to its legal construction. e 


‘The appellants have, however, attacked, 
the judgment of the District Judge on the 
ground that he has lost sight of a very im- 
portant distinction in connection with the 
meaning of the expression ‘yalkar’. We 
are of opinion that this charge carnet be 
justified. It is well-known that the term 
"Jalkar' is ambiguous. It may mean either 
a grant of.a mere tight of fishery or it may 
mean the grant of a sheet of water together 
with the sub-soi!. This is pointed out in a 
long series of decisions trom Buissen Lal 
Dass v. Ranee Khyrunnissa Begum (2) to 
Mahananda Chakravarti v. Mongala Keotani. 
(1). Amongst the intermediate decisions. tLe 


‘more important are those in Radha Mohun 


Mundul v. Neel Madhub Mundul (4), David 
v. Gnsh Chunder Guha (5) and Rakhal 
Churn. Mundul v. Watson and Co. (6). 
The distinction:is also emphasised in the 
decision of the Judicial Committee in Radha 
Gobind Roy Sareb v. Inglis (7). The ques- 
tion whether what was intended to be granted 
in a patticular case was restricted to a right 
of fishery or included a grant of .a sheet 
of water together with the sub-soil must 
depend upon theconstruction of the original” 
grant if avatlable or must be determined 
with regard to: the subsequent history of 
the property. In the present case the Sub- 
ordinate Judge has pointed out that the 
entries in the two Registers known as A 
Register and B Register maintained under 
the Land Registration Act,1876, undoubtediy 
support the contention of the plaintiffs. The 
B Register shows thatthe jalkar Sat Simulia 
alias Beel Narail is one of the Mouzahs com- 
prised in the permanently ‘settled estate, 
Mahal Dehi.Adgola, and that the area cf the 
Mouzah is 1051 acres and 13 poles. It is 


(3) 1 W. R. 78. à is : 
(4) 24 W. R. 200. . 
(5 9C. 183; 11 C. L. R. 305; 4 Ind. Dec, (N 9) 


A 4. 
(6) xo C. 50; 5 Ind. Dec. (N. S) 35 
(7) 7 €. L. R. 364: (P. e) 3 Suth,. P, Cs J. 859... 
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improhable that there should be a reference 
to the. area'if the right which the proprietors 
received from the Crown was a right of 
fishery. The entrvintheA Registersupporis 
the conclusion that the grant includes the 
_ sub-soil. That entry shows that Rs. 5,504-6-0 
was the amount of land revenüe . pay- 
able for the entire estate; that"is, in respect 
of ell the Mouzahs comprised in the estate 
inclusive of the jalkar Mouzah. This. con, 
clusion is borne out-by the Revenue Survey 
map which shows that the area of the jalkar 
Mouzah which, at the date of the Survey 
in 1854,..was all water, corresponds also 
with the area as subsequently shown. The 
Thak Survey which preceded the Revenue 
Survey resulted in a map which supports 
the same conclusions. The Courts below 
were, however, pressed with the proceedings 
of the Collector under Act IV of 1840 which 
supports the contention of the defendant. 
We are not concerned in second appeal with 
the weight to be assigned to the different 
pieces of evidence on the record and it is 
not open to us to examine whether the 
-Courts.below have properly given preference 
to the documents which we have mentioned 
first. But, apart from all this, the out- 
standing fact remains that if the grant 
made at the time of the Permanent Settle- 
ment was in respect of the fishery right 
alone, the Crown has not taken steps to 
resume the land after the Beel. had dried 
up and to assess the land with revenue. 
The fact that the Beel has dried up has been 
known to the Revenue Authorities and they 
have for:more thana quarter ofacentury 
allowed.the plaintiffs to remain in occupation 
through their tenants of a large tract .of 
land.” Consequently, we cannot justly 
hold that what was granted was a franchise 


or an incorporeal right of fishery and not a 


territorial right. Evidence of a conclusive 
character would be required to justify the 
theoty that in respect of a Mouzah com- 
ptisea within the ambit cf a permanenily 
settizcd estate there was no grant of the 
. sub soil to the grantee and that what was 
granted was a mere fishery iight, the right 
to the sub-soil remaining in the Crown. 
Such a conclusion would be cpposed to the 
decision of. this Court in Mathura Nath 
Chailobadhya ` v. Sib Chandra Rese (8). 


(8) ` ¥2- C. W,.-N.-334. 
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It is plain that the defendants have vo titie 
whatsoever in the disputed land, ib is not 
comprised within their permanently settied 
estate ; nor can we conceive by what possible 
meaus they may have acquired titie by 
accretion. The land never formed ‘the 
bed of a public navigable river,'it has 
not been claimed as land which has emerged 
from recession of a river, it has been made 
culturable because the -Beel has dried up. 
In these circumstances, it is impossible to con- 
ceive how the defendant can successfuily 
claim title by accretion. The only’ chance 
of the defendants was to prove title by.ad- 
verse possession ; in this they have failed 
according to the iudgment of the District 
Judge. Upon the question of title, there 
is the concurrent decision of two: Courts 
in favour of the plaintiffs; that decision 
has not been challenged on grounds ad- 
mussible in second ‘appeal. < ; 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

B. N. 
A¢pea dismissed, 


OUDH JUDICIAL COMMISSIONER ’S. 
COURT. 
SECOND CIVIL APPEAL NO. 162 OF 1922. 
February 5, 1923. 

Present .—Mr. Kanhayia Lal, J. C. 
KISHAN LAL—DEFENDANT—APPELLANT 
versus 
MCOSI RAZA—PLAINTIFF—RESPONDENT, 

Malicious prosecution —Defamation—Privilege— 
Malice— Reasonable and probable cause— Quali- 
fread privilege, elements of. ; 

As a rule an action lies for the.malicous pubii. 
caticu of statements which are false in fect and 
injuzicus to the character of another within certain 
limits, and the law considers such publication as 
malicious, unless it is fairly made by.aerzscn in 
the discharge of some public or private duty, whe- 
ther legal or moral, or in the conduct of Wis own 
affairs in matters where his interest is cormerned, 
in the latter class of cases, the occasion pre- 
veris the inference of malice which the law draws 


trem unauthorised communications ; and e quais .. 


r 
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fied privilege attaches to the statements so made, 
if fairly wafranted by any reasonable occassion 
ot exigency,and’ honestly made, or made in good 
Jaith for the common convenience and welfare 

of society. [p. 59, col. 1]. 
There are three elements necessary to make 
-the defence of qualified privilege good, namely, 
(1) the occasion must be fit. (2) the matter must 
have reference to the occasion and (3) it must. be 
published from right motives. (p. 59, col. r.] 

Clerk and Iindsell on Torts, 7th Edition, 
p. 580, referred to and relied upon. 

For the sake of public justice, charges and com- 
munications which would otherwise be slanderous, 
are protected, if bona fide made in the prosecution 
of an enquiry into a suspected crime. [p. 59, col. 2.] 

Brojonaih Roy v. Kishen Loll Roy ,5 W. R. 282, 
Raghavendra v. Kashinathbhat,, 19 B. 717; 10 
Ind. Dec. (N. S.) 480, Abdul Hakim v. Tej Chandar 
‘Mukerji, 3 A. 815; A. W. N, (1881) 81; 6 Ind. Jur. 
320; 3 Ind. Dec. (N. S.) 521, referred to and followed. 


H 


Appeal.against a decree of the Subor- 
dinate Judge, Kheri, dated the 8th April 
1922, reversing a decree of the Munsif, 
Kheri, dated the 20th June rg2r. 


Mr. Bisheshar Nath, for the Appellant. 
Mr. Haider Hussain, tor the Respondent. 


JUDGMENT.—'This appeal erises out of 
a claim for damages for defamation 
and malicious prosecution. The defendant 
is the Muntm and: general agent of a 
firm styled Brahaman Prasad-Parshotamdas 
carrying on cloth business at Maigalganj, a 
Railway. station in the Kheri District. 
The Station-Master at that place was Niaz 
Hussain, the maternal uncle of the 
plaintif. . The defendant purchased some 
cloth from theshop of Govind Ram-Mckand 
Ram at Cawnpore and got it despatched 
by Railway to the shop of Brahman Prasad 
Prashotamdas at Maigalganj... The con- 
signment consisted of three bundles which 
reached Maigalganj in duecourse. Some- 
time before the 4th May 1920 Maiku Lal, 
3 servant of the firm, took delivery of 
the goods and on opening the bundles and 
comparing their contents with the invoice, 
found that about 20 pieces of cloth were 
missing. The bales appeared to be all 
right from outside; but on opening them, 
the bethan, or the.inner covering,. was found 
cut suggesting that the upper covering 
was opened and, after the bethan was cut 
and some of the contents removed,ere-sewn. 
Maiku Lal informed his master and the 
consignors about the same. 
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The date on which the ccusignment 
actually reached Maigalganj is not stated. 
Maiku Lal had to pay some demurrage 
for. the same. He suspected that the 
Railway employees at the Maigalgunj sta- 
tion were responsible for the | 
and hearing that the plaintiff was 
going to Sitapur with, some pieces of 
clothonthe roth May 1929 forgetting them 
sewn, he secretly followed him to Sitapur. 


theit: | 


“~~ 


The bundle of cloth, which the plaintiff had * 


with him and which he had brought from 
the house of the Station Master, was suspect- 
ed to contain some of the missing pieces. 
The plaintiff entered a shop in the Sitapur 
Market. The defendant left him there and 
went to Seth Aisi Lal, a friend and part- 
ner of his master, and spoke to him. about 
the whole affair. Both these men' went to 
the PoliceStation at Sitapuz where they made 
a report and, taking a Policeman with them, 
came to the shop where the defendant 
was sitting and got his bundle opened. 
It was found to contain some ; wearing 
apparel and some unsewn pieces of cloth. 
The defendant identified the unsewn pieces 
of cloth as a part of the property, which 
had been stolen from his consignment. 
The plaintiff remained under arrest while 
the Police investigation went on for about 
& week and had to be ultimately discharged, 
as the pieces of cloth found in his possession, 
bore n» numbers or identifying marks. 
At the time of his arrest ‘he ddmitted 
that he had obtained the ' wearing 
apparel and the pieces of cloth from Niaz 
Hussain, the Station Master of .Maigal- 
gunj, The houses of Niaz Hussain and 
the plaintiff were searched but - nothing 
incriminating was found. 

The Trial Court was of opinion that the 


detendant had acted in good faith in mak- 


ing a report to the Police and that there was 
reasonable and probable cause for taking 
steps to get the plaintiff arrested. The 
lower Appellate Court, however, held that 
the occasion was not privileged and that 
the defendant could. not avcid liability 
except by proving that the imputation was 
true. It observed that the pieces of cloth 
found in the possession of the plaintiff were 
not proved to have been stolen property, 
and that, though what the defendant said 
night possibly have occurred, it was his duty 
to supply all the links in the chain for bring- 
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ing the charge home' to the plaintiff and 


to prove hiscase affirmatively by evidence, . 


which would be sufficient to convict the 
plaintiff on the criminal charge of keeping 


the stolen property. It further observed. 


that there was evidence of malice in the 
relations: between the parties, which were 
bitter from before the date of ‘the alleged 
crime, but it was not necessarv to go into 
jt for if no occasion of privilege was estab- 
lished, the most honest and reasonable 
belief was of itself no justification for 
the charge. The claim of the plaintiff 
for damages for malicious prosecution not 
having been pressed, the rest cf the claim 


4 
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for damages for defamation was accordingly. 


decreed. 

The view of the law taken by the learned 
Subordinate Judge is obviously insupport- 
able. As a rule, an action lies for the mali- 
cious publication of statements, which are 
false in fact and injurious to the character of 
another within certain limits, and the 
law considers such publication as malicious, 
unless it is fairly made by a person in the 
discharge of some public or private duty, 

— whether legal or moral, or in the conduct 
of his own affairs in matters 
interest is concerned. In the latter class of 
cases the occasion prevents, the inference 
of malice which the law draws: from 
unauthorised communications; and a quali- 
fied privilege attaches to the statements so 
made, if fairly warranted by any reasonable 
Occasion or exigency and honestly made 
or made in good faith for the common con- 
venience and welfare of society. There 
are three elements necessary to make 
the > defence of quelified privilege good, 

*namely, the occasion must be fit, 
the matter must. have reference to ‘the 
occasion and it must ke published from 
right motives-(Clerk and Lindsell on Torts, 
7th Edition, page 580). Indeed, it is a duty 
which every one owes to society and to 
the State to assist in the investigation of 
ahy alleged misconduct and tq promote 
the-detection of any crime. When it comes 
to the knowledge of any one that a crime 
has been committed, a duty is laid on him 
as a citizen of the country to state to the 
authorities what he „knows respecting the 
commission of the crime: and if he states 
only what he knows and honestly believes, 
he cannot be subjected to an action of dama- 


where his, 
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ges merely: because it turns out : that the 
person, as to whom he hasgiven the informa- 
tion,. is, after all, not guilty of the crime. 
For the sake of public justice, charges and 
communications which would otherwise 
be slanderous, are protected, if bona fide 
made in the prosecution of an ir4uiry into 


.& suspected crime (Ordgers. on" Libel and 


Slander, 5th Edition,page 272).; In Brojo- 
nath Rov v. Kishen Loll Roy (x) it was accord- 
ingly held that every man, who considered 
that a criminal offence had been committed 
against him, had a right to make a com- 
plaint to the Police or before the Magistrate 
and his failure in proving a bona fide charge 
so made by him did not.make him liable to 
an action for damages for defamation. 
In Raghavendra | v. Kashinathbhat (2), 
where a person whose property had been 
stolen informed the chief Police Constable 
entrusted with the enquiry, that he sus- 
pected the stolen property to be concealed 
in the house of the plaintif and the house 
of the plaintiff was accordingly .searched 
and its floor dug up and the plaintiff 
was placed in confinement.for a time but 
no property was found, it was held that 
the onus lay on.the plaintiff to prove the 


absence of reasonable and probable cause 


against the defendant for the information 
eiven by him to the Police and that in the 
absence of such proof the defendant was 
protected in respect of the information 
given by him to the person in charge 
in the discharge of a public or pri- 
vate duty. As observed in Abdul Hakim 
v. Tej Chandar Mukerji (3),1tis not essential 
that before a person can be held entitled 
to the privilege of having made a statement 
in good faith for the protection of his in- 
terest, he should establish that every word 
he has spoken or written is literally true 
if, having regard to the facts and circum- 
stances within his knowledge, he might, 
as an ordinarily reasonable and prudent 
man, have drawn the conclusions which 
he has expressed in defamatory lan- 
guage for the protection of his iaterest, he 
may fairly be held to have made out his 
good faith. 


(x) 5 W. X. 282. | i 
(2) 19 B. 717; ro Ind: Dec, (N. S.) 489. 
(3) 3 A. 815; A. W. N. (1881) 81; 6 Ind. Jur.” 

.320; 3 Ind. Dec. (N. 8.) 521. 
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“There ie-clear evidence in this case to 
show thatsome ofthe stolen pieces of cloth 
contained in the consignment were miss- 
ing. There is also evidence to the effect 
that the inner bethan or covering was found 
cut. The consignment had remained 
at the Maigalganj Railway Station for 
some time after its receipt and the defend: 
ant: had to’ pay the demurrage for the 
same. The plaintiff admittedly obtained 
some cloth from the house of the Station 
Master and took it to Sitapur to get it sewn; 
Followed by the defendant. There was no 
il-feeling which could have prompted 
the defendant in following the plaintiff 
within six days of-the delivery of his con- 
signment, when the latter was on his way 
to Sitapur. The loss of some of the pieces 
of cloth had: already been reported by the 
defendant to the consignors at Cawnpore, 
The pieces of cloth found in the bundle 
carried by: the plaintiff tallied in descrip- 
tion, though not in length, with the 
larger pieces which the consignment 
is proved to have contained. There 
is no proof of malice; and the sugges- 
sion that the Station Master had charged 
the defendant and some of his men with 
being in the habit of travelling without 
tickets is clearly an after-thought, for no 
evidence has been offered to show that at 
any time the defendant or any of his men 
was caught traveling without tickets 
or any penalty was ever levied from them. 
The defendant denies that he had ever 
been so caught or made to pay the penalty. 
Thelearned Subordinate Judge ackaowledges 
that waat the defendant says might possi- 
bly have occurred, Itcannot besaid in the 
circumstances that the story told by the 
defendant was without reasonable and 
probable causa or that the report made 
to the Police was not prompted by good 
faith. The defendant was acting for cite 
protection of his owa interest and for the 
investigation of à crime, in the detection 
of which he was’ interested. The occasion 
was clearly privileged aad that privilege 
is not controverced by any evidence of malice, 

The learned Couasel for the plaintiff 
respondent couteads that the defendant 
made the slanderous statement in the pre- 
. seuce of the Police aud several ofher persons 
present in the marxet at the time of the 
search; but a person does ‘not lose his 


privilege by reason of the casual presence of 
one or even of several unintersted by-standers 
who happen to be present at the time of 
the search or arrest. If tbe occassion 1s ° 
privileged and the matter compiained of 
has referente to.tne occasion, the only 
remaining question is whether the occasion 
was used without malice. That it was 
so is proved in this case. v.n 

The appeal is, therefore, allowed and 
the claim ofthe plaintiff dismissed with * 
costs here and hitherto. 


G. H, Appeal allowed, 


* CALCUTTA HIGH COURT, 
APPEALS FROM ORDERS Nos, 291 AND 
378 OF 1922. 

January 16, 1923. 
Present:—Justice Sir N. R. Chatterjea, Kt... 
and Mr Justice Cuming. 

IN NO. 2091 OF 1422. 

SATISH CHANDRA ADDYA— 
PETITIONER—CREDITOR—APPELLANT 
Versus 
Firm RAJ NARAIN PAKHIRA AND 
RASIK LAL PAKHIRA AND OTHERS— 
DEBTORS AND OPPOSING ÜREDITORS— 

RESPONDINTS. 

IN No. 378 oF 1922. 

RASI LAL PAKHIRA AND OTHERS— 

DEBTORS—AÀPPELLANTS 
UEYSMS 
GIRISH CHANDRA PAL AND OTHERS —- 
CREDITORS—RESPONDENTS. 

Provincial Insolvency Act(V of 1920), S. 24 
Prov. (a)— Apblication for — insolvency — Court, 


duty of, to enguire into present value of property—- 
Application for insolvency by fivm— Application, 
form of. 

In dealing with an application for adjudication 
of insolvency the Court should enquire into the 
present value o: the properties which are available 
tor meeting the liabilities of the debtor and decidé 
wiether, having regard to proviso (a) to section’ 
24 of the Proviucial Insolvency Act, the debtor 
has proved fnability to pay his debts.  [p.Or, 
Lol. 2.] 

Where the debtor is a firm the application for 
insolvency must be in the name of the tirm, and. 
must be signed in the manner leid down in ules 
19, 22 24 tramed by the High Court under section 
79 of the Act. [p. 62, col.'2 j n 

Appeals against the o1ders of the District 
‘Judge, 24-Parganas, dated the, r4th ot 
August r922. TS l a 
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In No. 201 OF 1922. 

Babus D. N. Chakravartty, Punchanan 
Ghose and Radhica Ranjan Guha, for the 
Appellant. 

Babus Mohendra Nath Roy, Narendra 
Chandra Bose, Manmaiha Nath Roy and 
Chandra Sekhay Sen, for the Respondent. 

8 In NO. 378 OF 1922. 

. Babus D. N. Chakvravatty and  Jyotis, 
‘Chandra Guha, for the Appellant. 

Babus Mohendra Nath Roy, Narendra 
"Chandra Bose and Manmatha Nath Roy, 
for the Respondent. i 

JUDGMENT.— These two appeals arise out 
of proceedings under the Provincial Insol- 
vency Act. 

An application was made by one of the 
creditors for declaring the debtors (who are 
four out of five members of a firm, the 
fifth being a minor) insolvent. Some 
of the other creditors opposed the 'ap- 
plication on various grounds. "The learned 

. District Judge. dismissed, the application 
on several grounds, After the application 
had been disposed of, four of the debtors 

“made an application for being declared 
insolvents. This also was rejected by the 
Court below on tbe ground, among others, 
tbat they had not proved their inability 
te pay their debts. These two appeals 


Judge has not considered the fact thae 
one-fifth share of the properties belong 
to the minor brother of the debtors who is 
not an applicant for insolvancy. 

The affidavit stated the value of the Mili 
as it was two years ago. What the Court 
below ought to have considered was the 
present value of the Mill and the other 
properties which are available for meeting 
the liabilities of the debtors and no inquiry 
has been directed to that point. 

We are of opinion that the Court below 
should inquire into the present, value of the 
properties and decide .whether, having 
regard to the proviso (4) to section 24 of. 
the Act, the debtors have: proved inability 
to pay their debts. | 

A question, however, has been raised 
before us on behaif of the respondents, 
viz, that a joint application could uot be 
made by four of the debtors for being 
adjudicated insolvents. B 

It is unnecessary to refer to the cases 
decided under the former Insolvency Act 
(IIX of 1907). Section 79 of the present 
Provincial Insolvency Act (V of 1920) pre- 
vides that the High Court may make rules 
for carrying into effect the provisions cf 


‘this Act, 


 Sub-section (2) lays down that such 


rules may provide (among others) for the 
procedure to be followed where the debtor 
is a firm. 

The High Court has framed rules under 
section 79 of the Act. 

Rule r9 provides, “where any notice, 
declaration, petition or other document re- 
quiring attestation is signed by a firm of 
creditors, or debtors in the firm name, the 
partner signing for the firm shall also add 
his signature, e. g., Brown & Co., by James 
Green, a partner in the said firm.” 

Rule 22 says: '' Where a firm of debtors 
file an insolvency petition, the same’ shall 
contain the names in full of the individual 
partners, and if such petition is signed 
in the firm name, the petition shall be ac- 
companied by an affidavit by the partner 
who signs the petition showing that ail 
the partners concur in the filing of the same." 

Rule 24 lays down, “In cases of partner- 


», ate against these two orders. We propose 

:5to deal first of all with Miscellaneous 

* Appeal No. 378 of 1922 which deals with 
applications of the four debtors to be 
declared insolvents. 

It appears that one of the debtors, 
Rasik ‘Lal, was examined and he stated 
that the debts amounted to over Rs. 1,06,600 
and that they were unable to pay 
their debts; and there is a report of the 

_* Receiver which states that the value of the 
Rice Mill would be about Rs. 30,000 only. 

The lea.ned District Judge, however, 
in arriving at the conclusion that the debt- 
ors were not unable to pay the debts, 
relied upon a statement in an affidavit 
swora to by one of the debtors in 1920 
in some other suit to the effect that the 
Mill was worth Rs. 95,000. 

It is contended on behalf of the appel- 
lants that the Court below has not enquired 3 
into the present value of the Mill and other ship the debtors shall submit a schedule 
properties; that the Receiver was not of their partnership affairs, and each ‘debtor 
authorized to go.into the question of the shall submi¢ a schedule of his separate 
value of the Mill; and that that the learned affairs.” x 
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it appears, therefore, that where the 
debtor is*a firm, the application must be 
in the name of the firm and the manner 
in which such an: application is to be signed, 
1s laid down in the rules quoted above. 
_ in the present case the application for 
insolvency was made by Rasik Lal, Janaki 
Nath, Surendra Nath and Satis Chandra, 


to'it, though other objections’ have been 
raised in that case. lf, however, the ques- 
ton of the inability ofthe debtorsto pay 
their debts is decided in their favour 
in the case in which tbey are.the appli- 
cants it would not be necessary to consider 
those objections. The Miscellaneous 
Appeal No. 291 of 1922 will, therefort, 


o4 


stand over until the disposalof the proceed- , 
ings in the lower Court in connection with ' 
M. A. No. 378 of 1922. The parties will, 


and although it was stated that they were 
jointly carrying on business under the 
name and style of Raj' Narayan-Rasik 


Lal Pakhira, the prayer was to the follow- 
ing effect:''Vour petitioners humbly pray 
that your Honour may be pleased to 
aliudge your’ petitioners insolvents, &c.," 
cnd it was signed-by the four persons with- 
out the name of the firm. 

We have gone through the statements 
made in the petition, and it seems that in 
substance it was an application by the 
four persons as representing the firm ; but, 
as stated above, it was signed notin the firm 
name but by the four persons, not even 
describing themselves as representing 
the firm. Whatever. the intention was 
in form, it was not in compliance with the 
provisions of the rules made under section 
79 of the Provincial Insolvency Act. 


It is contended on behalf of the appel-' 


lant that, if the application is defective in 
form, they may be allowed to amend it. 

We think that this may be done. We 
accordingly direct that the case (Miscellane- 
ous Appeal No. 378 of 1922) be sent back to 


the lower Court in order that the appellants ' 


may apply for amendment of the petition so 
as to comply with the requirements of the 
rules framed under section 79 of the Act, 
The respondent will be allowed an 
opportunity of taking such objections es 
he may be advised to take with respect 
to the amended application. The appli- 
cation for amendment must be made 
within ro days of the arrival of this order in 
thelower Court. The Court will then proceed 
to dispose of the case according to law. 

Costs—three gold mohurs—to abide the 
result. 

Miscellaneous Appeal No. 
arises out of the application 
by one of the creditors. The firm 
appears to have been described as 
the debtor in that application, | and the 
objection of the respondent as to the form 


20r of 1922 
made 


of the application, therefore, does not apply: 


mention'the matter after the disposal of 
the latter case in the lower Court. 
Run& No, 604-M. OF 1922. 


The stay order granted on the 15th Decem- - 


ber 1922 in connection with Miscellaneous 


Appeal Nos. 20r and 378 of 1922 
will be discharged ‘on expiry of 1o 


days from the arrival of this order in the > 


Court below. It, however, wil be open- 
to the debtor or: any of the creditors at” 
any time to apply to the Court below for. 
the continuance of the services: of 
the Receiver pending the inquiry directed 
by us and the Court below will then 
consider the matter and pass such orders 
as it thinks fit. ` i 

Let the record be sent down as soon as 


the order and decree are signed. 
S. C. Case sent back. . 


BOMBAY HiGH COURT. 
SECOND CIVIL APPEAL No. 670 OF rg2x. 
November 8, 1922. 

Present :— Sir Norman Maclecd,.Kr., 
Chief Justice and Mr. Justice Crump. 
HIRACHAND MOTICHAND— 
PLAINTIEF—ÁPPELLANT 
UcFSILS 
HANSABAI GANPATRAO-— 
DEFENDANT—RESPONDENT. 

Dehhhan  Agriculturists Relief Act (XVII 
of 1879), s. 22 (2)—Decree against  aricultvrist—— 
Death of judgment-debtor—Property in hand of 
his heirs whBther can be proceeded against. 

Where an agriculturist judgmeat-debtor dies, 
it is not open to the decree-holder to obtain a direc- 
tion from the Court, under section 22 (2) of the 
Dekkhan Agriculturists’ Relief Act, to the Collector’ 
to take possession of the deceased’s property in the. 
hands of his heirs. . = ' 

Second appeal from the decision of the 


Joint Judge, Poona, in Appeal No. Igo ... 


e 


. 
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MOHNAVELU MUDALIAR V. ANNAMALAI MUDALIAR., 


of 1920, confirming the order passed by 
the Subordinate Judge, et Baraamati, in 
Darkhast No. 655 of 1919. 
Mr. 5. R. Bakhaie, for the Appellant. 
JUDGMENT.—A question arises in this 
appeal which does not appear to have been 
decided in any reported case. ‘he plain- 
tiff obtained a decree against one Saguna- 
231. T£ was an ordinary mn®oney-decree, 
and, therefore, he could not seek to exe- 
cute the decree against the immoveable 
poperty of the judgment-debtor who was 
held to be an agriculturist. But the plain- 
tiff might have applied to the Court under 
paragraph 2 of section 22 of the Dekkhan 
Agriculturists’ Relief Act to direct the 
Collector to take possession, according to 
the terms ofthat paragraph, of any immove- 
able property of the judgment-debtor, to 
the geassession' of which he was entitled, 
and which, in the opinion of the Collector, 
was not required for her support and the 
support of the members of her family de- 
pendent on her. The judgment-debtor hav- 
ing died, this darkhasi was filed against her 
daughters as her heirs ; and it is now con- 
tended that the Court has jurisdiction to 
direct the Collector to take possession of 
the immoyeable property which has come 
to the daughters as heirs of the original 
judgment-debtor. Both Courts have dis- 
missed the darkhast, and we think they 
were tight. If it had been intended that 
in the case of the death of a judgment- 
debtor who was an. agriculturist, his prop- 
erty in the hands of his heirs could be 
taken possession of by the Collector under 
the directions of the Court, then that 
ought to have been specifically stated in 
the second paragraph of section 22. We 
cannot. accede to the ergument that we 
should read into the section the words “or his 
heirs " after the word '"judgment-debtor ” 
with the various consequential alterations 
which would have to be made in that para- 
graph. That would be, so far as I can see, 
entirely contrary to all canons cf con- 
struction, and,if the Legislature thinks 
that a creditor should have the remedy 
provided by section 22, paragraph 2, not 
only against the judgment-debtor, but also 
against his heirs, then it is for the Legisla- 
ture to make the necessary amendments 
in the Act. 'The appeal will,be dismissed. 
W. C. A. Appeal dismissed, 


with the suit without taki 


: MADRAS: HIGH: COURT,- - - 
SECOND CIVIL APPEAL No. 252,0F 192r, ' 
November 16, 1922. 
Present :—Sir Walter Schwabe, Kr. 
a TU and Mr. Justice Wallace, 
hi AVELU MUDALIAR-— 
Tg 0. SAS PELLANT 
à VEYSUS | 
ANNAMALAI MUDALIAR AND ANOTHER 


eei PAIN TIFF AND =D BBEND ANTE S NOSTES aa 


— RESPONDENTS. 

Parties—Some of several executors, whether cam 
sue— Non-joinder of necessary parties—Dismissal 
of suit— Civil Procedure Code (Act V of 1908), s. 
99, applicability of. 

Some of severaljoint executors of a Will. cannot 
maintain a suit against a debtor of the estate. The 
mere fact that the executors who are suing hold 
a power-of-attorney ' from the other executors 
will not cure the defect unless the suit is on behalf 
of all the executors. [p. 64, col. Id 

Af a defendant is sued by one only of two persons 
with whom he has contracted or by one only of 
two persons who have a joint cause';of action 
against him, he has-a right to have the action 
dismissed unless the other is joined [p. 64, cal. r.] 

If a defendant takes objection to the non-join- 
der of necessary parties at a proper time he has 
a right to have them joined as plaintiffs, end if 
after objection has been taken the plaintiff proreeds 
ug steps to add the per- 
Son or persons whose non-joinder has been object- 
ed to, and the Court finds that the objection is 
well founded, the suit must be dismissed. [p. 6 
col, 1.) B 

Some of several executors under a Will haldiug 
a power-of-attorney from the others brought a 
suit on behalf of the estate in theiz own names 
Objection as to non-joinder of the remaining 
executors was taken by the defendant at the 
earliest opportunity but no application was made 
by the pliantiffs to have the remaining execntors 
added as parties. The suit was decreed by the 
Courts below which held that the plaintiffs by 
reason of the power-of-attorney could ‘sue in their 
own names without joining the other- executors. 
OP ald, ta) ps E 

eld, (1) that the action was wrongly conce; 
and mig ip for non-joinder of ER cus 
in spite of the provisions of secti ivi 
Procedure Code. [p. 64, col. ee an 

Second appeal against a decree -of hte 
District Court, North Arcot at Vellore, - in 
A. S. No. 5 of 1920, preferred against 
the decree of the Court of the District 
Munsif, Ranipet, in. O. S8. No. 664 of 
IgI7. . 
Mr. P. S. Narayanaswami I yer, for the 
Appellant. ; 


Messrs. T. Narasimha Atya 
Respondents. ` m i did EUN 
.* JUDGMENT... : 
Schwabe, & .3.—This is an action Ly 


- 


“ed twelve, executors. 


t 
7 
* 


‘attorney tu the e other two, 
. effect, authessés-the two to 


Lj 
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the executors under a Will ‘which appoint- 
The Will has been 
admitted to Probate. Three executors 
have been removed and there are at 
present nine. Seven have given a power-of- 
which, in 

execute 
all the duties ‘of the executors in collect- 


ing and -managing the estate ; but, in my- 


. it is unnecesary to decide it here, 


view, that does not authorise those two 
executors to sue on behalf of the estate 
in-their own names. It might have been 
sufficient authority to these two to take 
proceedings in the names of the nine, But 
that is a point which must turn on the 
construction of the power-of-attorney and 
because 
it is.not-what.has been done. Therefore, 
iu my view, this’ action is wrongly concieyed 
and must fail for nof-joinder of” ~HisSessary 
a Sai sectio section 99 of the Civil Procedure 
Code no decree is to-be reversed on account 


of any ,misjoinder of parties not affecting ' 


the merits of the case or :the jurisdiction. 


of the Court, and it has been -held,—how 
far correctly I am not prepared at present 
to say--that “‘misjoineder” in that section 
includes s non-j joinder. See Eakkanatha Eachara 
Unni Valia  Kaimal v. | Manakhkat 
Vasunni Elaya Kaimal (i) But if a de- 
fendant is sued by one only of two persons. 
with whom: he has contracted or by one 
only of two persons.who. havé a joint cause 
of action against him, he has a right to have 
the action dismissed unless the other is 


` joined. This is not merely technical. It 


may be Of great importance" Because, 
as was pointed out in Ramsebuk v. Ramlal 
Koondoo (2), he ought to be' in a position 
to recover his costs if he succeeds, as against 
all the parties. If there are many executors 
some of whom are:solvent and some insol- 
vent it might be to the prejudice of the 
person against whom.,the estate has some 
claim that particular executors should be able 
to sue him with the result that, if he succeed- 
ed and got the suit dismissed with costs, 
he might find no one against whoni he can 


execute his. decree for costs, and so it is ` taaddi“ 


correctly stated in Woodroffe and Amir 
At) 5 Ind. Cas. 774; 33 M, 436; 7M. E. T. 102; 


. 20M.I 


J. 344 
2. 6 C, 815; 8C. L. R. 457; 3 Tad Dec. (N: S.) 
5 a 


d 


* 


Al's Civil Procedure ‘Code, Second Edition 
at page 543, that.it the -det-ndant takes, 


the.objection at a proper ti tints, it 1 is s his right 


to have all the proper Persons. joined.uas 
plaifitifis,” “atid: if'after"the" "objections. is. 
rai$&d, the plaintiff "proceeds. with _the.suit 
without- tätig Stëps., ‘tq, add- thessperson 
or ‘persons whose non 1-joinder.. has, Dee 

objected to, Sarid” the Court.finds-thatethe 


objection is "weil founded, . the suit,must.be 


dismissed. ' “Ini this. case | the objection-was_. 


takén at the.earliest’ stage in the written e 


statement. It was argued before the District 
Munsif and before the District Judge, aud 
both those Tribunals held, and -in my 
view wrongly, that these. two executors 
by reason of the power-of-attorney coul 
sue in their own names without joining 
the others. No application’. ‘was made to 


either of those Courts tô” amend theans a 


by joining the other executors,but, probab- 
iv if an application had been made to the 
District Munsif he would have permitted 
such amendment on terms as-to costs. The 
position of the District Judge might have 
been more difficult, although, there too the 
position is not so difficult as it isin this Court 


‘on second-appeal, where one is conscious 


of the working of the rule against appeals 
on questions of fact, because if we allow the 
amendment now, it might put the defendants 


in a worse position than they Would have ` 
been if the amendment had been allowed | 


in the first instance ; and that.may be the 
defendants’ objection to further: plaintiffs 


sing added at this stage even if the consent ` 


of these proposed plaintiffs were obtained. 
I think there is n> course-open to-us-but. 
to dismiss the suit with costs of both de~ 
fendants -here and in:the Courts below— 
two sets. 
two sets of costs, one to the appellant and 
the other to the second respondent - payable 
by the first respondent. The first respond- 
ent'smemorandum of objections must be: 
dismissed and -the second respondent's 
memo. of objections must be allowed 
both without costs. 


 Wallace,-J. —I agree.: and.. have: nothing 


Mi N. V. 


Appeal allowed. 
N,H.: ; 


kad 


The appeal will be allowed. with e 
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MOFEZUDDI V, EMPEROR, 


! a. 


CALCUTTA HIGH COURT. 
.. CRIMINAL ÁPPEAL.NO. 248 oF 1922 ' 
July 5, 1922. 
Present. ‘Mr. Justice Walmsley and Mr. 
"^ Justice Suhrawardy. ` 
MOFEZUDDI AND ANOTHER-e-APPELLAN s 
NAK Uf Sus 
* '" EMPEROR-—RESPONDENT: 
-~ -Criminal Procedure Code (Act V of 1898), s. 297 
—Jwry  trial—Supplementary — irial —Charge— 
"Reference ‘to former "irial— Trials, | original and 


supplimentary— Punishments; VNSJDEAS principle of, 
. appliculion ofe. 


v4 


Where there are two trials—one original and 


.. the ‘other supplementary—the duty of the Judge’ 
. at the supplementary trial is to warn the Jury 
. „that the accused must have a.perfectly fair trial, 


and that they. are not tobe biassed by'the result 
atrived at in the previous trial, It is. neither 
necessary nor desirable for him to tell the Jury 
the offences of which the-first batch of the accused 
were convicted. [p: 66, col. re} ` 


: d is impossible to uo the priuciple o of uniformi- 
tyin convictions and punishments in all cases 
where there are two trials—one original and the. 
other supplemeñtary—one batch “of prisoners 
being tried by one Judge and one Jury and the other 
batch by a different Judge and different Jury. bs 

65, col. 2.] 

ET t re | 

' Babu Dasarathi Sanyal (with him Babus 
` Suresh Chandra Talukdar, Aswini Kumar 
Gupta and Lalit Mohun S anyal); for the Appel- 
. Jants:—There are certain misdirections in the 
‘learned Judge's charge to the: Jury’ which 
Had vitiated’ the entire case and so I' would 
contend that there ought to be a re-trial. 

The learned Sessions Judge should have, 
in all fairness to the accused, told the Jury 
| the offences of which the: first batch: of the 
| accused: had been convicted about a year 
ago. This: omission on- the part of the 
learned Judge has-prejudiced my clients. As 
regards the first batch the Hon'ble High Court 


found them guilty under tlie rioting section ' *ud-Din. ter en. 


(t.e., section 148, Indian Penal Code). Their 
conviction under section 302, read with: sec- | 
; tion 149, Indian Penal Code, was Set aside on,’ 
j "appeal to the High Court. The Jury should 
have: been informed of this. Again, the evid- ; 
| ence.of Jabanulla has been wrongly intérpte; 
| ted to the Jury. Thelearned Judge shcul 
| !have used, in addressing “the Jury, 
precise word spoken by Jabanulla in -Benfo gali 


so that the Jury would have a clear/noftion. 


The word mara in-Bengaleé means kil: 
R / 
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wall ‘as’ beat. ‘But: the: Judge “interprets it 
as kill.and- not beat, whereas, 'as a’ matter. 
of fact; ‘this witness. used the word -beat 
and the charge also states to-beat.soiand so. 
The Jury were evidently misled in’ finding 
out the intention of the accused. There . 
has been a double use of. the principle of/ ` E: 
constructive guilt. Where ‘a’ prisoner ig 
constructively guilty of murder, it is doubt- 
ful if he can be said to have committed 
the offence of murder within the me ang 
of ‘section 149, so as to make other prisoners, 
by a double construction guilty of muar. 
Vide Empress v. Jhubboon. ua (x). 
Moreover, I beg tó.submit that there ought Va 
to’ have been uniformity in th convictions . 
and punishments. ‘It is a principle d 
all learned Judges: should’ respect, 

Mr. Orr; for the Crown, ubmitted that, 






in any event, there can bé no doubt that - oa 


there was voluntary’ grievous hurt /caused 
angerous weapons 
or means. Of colirse, the learned Judge was - 
in error in speaking o a SORADUAEY i to Tu 
Nehal-ud-Din. ; 

Mr. Talukdar re ied bridly, - | i 4 


x 


D GMANT. 
Walmsley, J.— The tio sm Mater 
uddi - and <Aizuddi, | were placed on 


their trial before the learned Séssions Tudge 
of Backetganj and a Jury on charges: of; 
rioting and other|-offences. The Jury found. 
both bd pus guilty of offences under 
sections 148,304, read, with i40. and 302.. 
f the Indian Penal Code.. 
In addition, Mófezuddi was. found. guilty 

under section. 323 and, Aizuddi under sec-- 
tion .324, "Indilan Penal Code, and the? 
learned | Session Judge, accepting the 
unanimous verdicit of the Tury, has convicted. 
and sentenced th accused... 

‘The..cas> was ja very serious one. which: 
resnited iv the déath is a mar named, Nehal- 
of|the  nccused's' party. ` 
were placed ou thein trial more than a vear, 

ago, and wepe cor victed in the Sessions, 
Cofirt. On appeal} to this Court, - their 
onviction under section 302; read. with: 


d section 149, Indiam Penal: Code, was set. 
“aside and they were all sentenced to undergo; 


three years rigoróus imprisonment; under: 
section/148, India; Penal Code. I 


(1) 7. 'g. C, 739 at p. 7535 3 " C, L.R. 233; 6. Ini, 
) 477 (P.C). 


A ; 
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The - - objéctions taken to, the learned 
, Judge’s charge in the present case on behaif 
of..the- appellants -are as follows: It is 
said, in. the first place, that the learned 
judge: was wrong in omitting- to tell the 
- Jury-the offences of which the first -batch 
' of accused shad been convicted. What 
- he. said was this: “ In considering the case. 
^. against our two aceused, I.must ask you 
to. put out of your, minds the fact that 
. elevén. men- have already been convicted 


Bm i their part in the affair. and you.should’ 


tale this ` càse entirely on its own merits 
on. con ideration-of the evidence which Las 
~ peen- “proxluced before you." 1 think that- 
sé as a propar direction», If the Judge had 
gone further \and told «the Jury the offences 
- of which the-first batch of accused had been 
convicted and “the ‘sentences that had been 


— passed: Sipon them, I fancy. objection might 


very likely haye -Reen taken. His duty at 
that moment was t warn the Jury that the 
ptesent accused must have & perfectly fair. 
trial, and, that the ury, were not to be 
biassed by the result ‘eka at in the 
previous tħial. 
| Secondly it is said— nd | this, is the 
principal objection—that the Judge has, 
‘treated the evidence of Jajbanulla wrongly. 
He ‘referred ‘to the evide ce, o: of this, man 
three times, and, on each, ccasion, he said 
that Jabanulla\ over-hear soine members: 
of the accusedis party proposing : to kilt 
Nehal-ud-Din.. The comnton object stated 
in: the charge was “to beat} Nehal-ud-Din.”: 
and our attention: is drawn to the fact that, 
Jin his exaination-in-chief, Jabanulla used 
the word:‘‘ beat" while, in,’ cross“examina- 
tion, he used the wor% “kill” Tha Bengali 
word which the witness actually employed: 
is not given .by the learned Judge. It. 
appears to me that, in, addiressing the Jury, 
the. Judge ought:to- hav told them- that~: 
Jabanulla did. not say\ “ ill” each tme; 
or that he.used a word whieh is capable of 
a more. innocent ‘meaning. l ilk it is 
quite “possible ' that this\crror misledwthe 
Jury. in finding that the intention of the’ 
party was-to kill Nehal-ud:Din.- Supposing, 
however, that the Judge? had reminded . 
the-Jüry that the witness.used.tbe word. 
“beat” on-one occasion, the jury WW ‘ould, 
I infer, have come. to. the conclusion. ibat 
the common object cf the party was ta 
.. cause grievous Quit tọ Bebel-ud-Din. \ X 
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The third objection i is this: It is said 
that Mofezaddi did not himself inflict any 
injury ob Nehai-cd-Din andthat, therefore, 
in finding him guilty under section 302, read 
with section 149, Indian Penal Code, there 
bas been a double use of the principle of 


construction, It is said that those wd 


caused thedeath of Nehal-ud-Din are guilty 
by construction and, therefore, in applying 
section 149, there is.a second use of the 
principle. 
to certain remarks in the case of the Empress 
v. Jhubboon Mahton (x). To my” mind; 
the question in this case is perfectly 
simple. Ali the particular individuals who 
struck Nehal, may all inter se be equally 
guilty by virtue of section 34, Indian Penal 
Code.. But the commission of a murder 
is an act which is quite independent of 
section 34, and if a murder is committe 

by any member or members of an unlawful 
assembly in prosecution of.its common 


object, all the members become guilty by . 


virtue of section 140. On that ground, 
I think itis quite wrong to say 


principle of constructive guilt. 


Our attention has been, drawn 


Lastly, it-has been urged before us that | : 


there ought to be uniformity in the convic- 
tions and punishments. With that general 
principle, of course, I agree. But itis impos- 
sible to apply this principle i in allcases where 


there are two trials—one original and the |, 
other supplementary—one batch of prisoners -` 


- being tried by one Judge and one Jury 


and the other batch by a- different Judge |. 


and different Jury. 


These are the objections which - have 
been raised against the charge of the learned | 


Judge. in the present case. . The- only. one 
to which I think effect.should. be given is 


the second, and, taking the view I do that : 


the learnéd Judge was in- error in. repeating.” 


three. times that. Jabanulla talked of a. 
'Conspiiacy to kill Nehal-ud-Din, I think ilis: 
conviction under section . 302, read with. 
section 149, Indian Penal Cade, and similarlysc 
theiconvictior nnde: section 302, read wit. 10 
section 34, must be set aside, On the facisns 
however, I bave no doubt that the Jury 
Ww -ould\have arri ived but.for such misdirectiogis-^ 
aM the'finding that the accused committed 
an \offence under section 326, tead with 
section 149, Indian PenalCode. I, therefare, 


_ 8nd nn the appellants guilty. under ai 


| 


S, 
£4, 
f. 3 
be 
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tion 326. read with section 149, and direct 
that they do undergo rigorous imprisonment 
for seven years each. The convictions under 
sections 148, 323 and 324, Indian Penal Code, 
with the senteuces passed under those 
sections will stand—the setitences to run 
concurrently. j 

Suhrawardy, J.—I agree. 


B. N, 
oH, N. 
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LOWER BURMA CHIEF COURT. 
CRIMINAL REVISION No. .505 OF 1022. 
. September 5, 1922. 
Preseni;[—Mr. Justice Maung Kin. 
D. M. ATTIYA-—APPLICANT 
veFSUS 


EMPEROR, . 

Penal Code (Act XL V of 1860), s. 225 B— 
Arrest on civil. warrani— Rescue from custody — 
Surrender next day—Offence, sf. complete 

Where a person is arrested on a civil warrant 
and while in the custody of the peon, he is rescued 
by a number of friends, though without offering 
any resistance himc.lf and disappears until he 
surrenders himself tne next day, he is guilty of an 
offence under section 225 B. of the Penal Code, as 
he took advantage of his release from custody aud 
got out of the way of the peon. 

Queen- Empress v. Muppan, 18 M. 401; 1 Weir 
203; 6'Ind Dec. (N. S.) 628, Public Prosecutor v. 
Pamatwami ‘Konan, 31 M. 271; 18 M. T, J. 530; 8 
Cr. L T. 200, Publis Prosecutor v. Sennimalai 
Go4* dan, 49 Ind. Cas. 656; 25 M.L T. 29% 9 IL. 
WA 5; 20 Cr. L. J. 208; (1919) M. W. N. 695, 








on. l 
vision of the order of the Western 


divisional Magistrate, Rangoon, direct- 
che applicant to pay a. fine of Rs. 20, 


to ‘suffer six days’ rigorous imprison- 
i 


or 


ment. 
Mr Auzam, for the Applicant. 
Public Prosecutor, for the Crown. i 
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JUDGMENT.—I accept the findings oi 
the learned Magistrate. They are as 
follows :—' E 

A warrant was issued for the arrest of 
the applicant. The process-server, after 
showing the warrant seized him by the arm, 
when a number of then interfered by assualt- 
ing the peon with the result that the: appli- 
cant was released. "There'is nothing ‘to 
show, or to suggest, that the applicant 
struggled or made any resistance himself. 
A large crowd collected, and the applicant 
was not seen again until he surrendered 
himself on the following morning. In spite 
of the evidence of the process-server, it 
cannot safely be held that' the applicant 


ran away. ; 


The question for consideration is whether 
the applicant escaped: from the custody 
of. the process-server. He has been `c n- 
victed of that offence under section 225B, 
Indian Penal Code. | 

The essential facts found: are that the 
applicant was in the lawful costody of the 
process-server. when he got released, and 
that thereafter he'was not seen. agaim until 
he surrendered himself. | 

It has been argued that' it was due to 
no fault of his that he was released, and 
that he had.no intention to escape from the 
custody of the process-server, because he 
surrendered himself on the following morning. 
In my judgment it is immaterial whether 
he sarrendered: Himself or not as ‘alleged. 
It is clear that he was rescued by a number 
of his freinds from the lawful custody of 
the process-server, and that he.took advan- 
tage of this and disappeared, and thus got 
out of the way of the gxocess-server. I. 
think it must be held that the applicant 
escaped within the meaniug of the section 
under which he was convicte’. 

In Queen-Empress .v. Muppan (1) the 
respondent was convicted under section 
224, Indian Penal Code, for escaping from. 
the fawtul custody of a Police Constable. 
Having been legally arrested,. he was sub- 
sequently left unguarded; and escaped. 
He was then re-arrested and. tried and 
convicted under that section, The law 
was stated in the following terms:-- 

“A man legally arrested for an offence 
must submit to be tried and‘ dealt with 


(1) 18.M. 401; 1 Weir 203; 6 Ind. Dec. (NS) 
625. i : 
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according to. faw, If. ne gains his, tiberty 
"before he is delivered by due course of law, 
he commits the offence of ‘escape.’ It 
thas been long established that. even when 
the escape is effected by the consent or the 
neglect of the person that kept the prisoner 
in..custody, the latter is no less guilty, 
as neither such illegal consent nor neglect 
absolves. the prisoner from the duty of sab- 
mitting.to.the judgment of the law (x Russ, 
5th Edition, page 567; Roscoe, irth Edi- 
tion, page 453 ; and-Bishop’s Crivanal Law, 
7th Editien, section 1i104)." 

In Public Prosecutor -v.  Ramaswami 
Konan. (2), a case where a prisoner escaped 
after he was arrested owin,” tc the nezlect 
or consent of the person who had him in 
custody, the learned Judges approved of the 
law stated in Muppan’s case (1),and they 
onserved that the fact that the person who 
had the custody of the accused went to sleep 
did not, in any way, put an end to the cus- 
tody, or affect the aceüsed's duty to submit 
to.the judgment of the law, 
^" These two cases were followed by a 
‘Bench of the Madras High Court in the 
Public Prosecutor v. Sennimalat Goundan 
(3), and they pointed-out that the ground 
of distinction made by  Krishnawsami 
Iyer, J., Public Prosecutor, I ve, (4) was 
not sound. In the lattef case the learned 
judge refused to follow’ those. two cases, 
on the ground that they:had no application 
to a case of arrest in execution of a civil 
process.. They also observed that under 
the terms of the warrant. before them the 
process-server was only authorised to re- 
lease the judgment-debtor. on actual receipt 
of the decretal mount. 

I agree with thelearned Judges. Whether 
the warrant is issued by a Magistrate 
or other officer empowered to do so, or by 
a Judge of a Civil Court, the requisition 
is the:same, viz., that the person named in 
the warrant is to appear before an author- 
ity empowered to enquire into a case made 
against him. 

The case before me is stronger than 
any of .the cases above cited., The appli- 
cant took advantage of his release from 

'(2) 32 M. 271; 18 M. L. J. 540; 8 Cr. L. J. 
260. . Eo e 
. (3) 49Ind. Cas. 656; 25 M. L. T. 290: 9 L. W. 
216; 20 Cz. I. J. 208; (1919) M. W. N. 695. ` 
(4) -7Ind,. Cas. 3925.8 M. L. T. 286; (1910) 
Me WN. 592; 11 Cr. ka. J. 477. 


| 8 Cr. L. J. Gi 4. M. L. T. 349: 


é 
| [1903 


1 


. , ^ 
custody and disappeared, The applicant 
was rightly convicted and. his application 
is dismissed, MS. 

A pblication dismissed. 
N. K. = 


6 
CALCUTTA HiGH COURT. 
CRIMINAL REVISION NO. 1059 OF 1922. 
‘January 3r, 1923. l ; 
resent :—Mr: Justice Newbould and Mr 
| Justice Suhrawardy. 
EUSAF ALI- AHMAD KHAIRAJ] AND 
OTHERS—ACCUSED-—PETITIONERS 
VEYSUS 
EMPEROR—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 106 
(1), (3)-— Bond to keep the peace— Appellate Court, 
jurisdiction of. 

An Appeliate Cour: cannot exercise the power 
given by section 106 (3), Criminai Procedure Code, 
where the ‘conviction has a2% been by a Court 
specified in sub-section (i). 

Emperor v. Momin Malita, 35 C. 434; 7 C. L. Je 
602; 12 C. W. N. 7:2; 8 Cr. L. J. g 4 M. L. T. 340, 
relied on. 

Rule. . i 

Babus Girija Prosanno Sanyal, for. the 
Petitioners. 

JUDGMENT.—The petitioners were con- 
victed by a Magistrate of Second Class 
powers of offences punishable under seç- 
tions 147 and 342, Indian Penal Code. 
On appeal to the District Magistrate, that 
Court upheld the convictions and further, 
passed an order requiring the nine petitichers 
to execute bonds under section 1x06, Criminal 
Procedure Code. But it has been held 
by.this Court in Emperor v. Momin Malita (1), 
that the Appellate Court cannot exercise 
the power given by section 106 (3), Criminal 
Procedure Code, where the conviction has 
not, been by a Court specified in sub-sgétion 
(1). A Magistrate of Second Class ers 
is not included in the Courts named igfub- 
section (ri). We’ accordingly makeMiLis. . 
Rule absolute and set aside the order Of the 







"District Magistrate of Dinajpore, dated the 


eal 
N, 722; ^ 


TE 


(1) 35 C. 434; 7 .C. I. J. Coa} 12 C. W, 
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th November 1922 directing the petitioners , the post (see Mayne on Criminal Law, 4th 


to execute bonds for keeping the peace ’ Edition, p. 872). 


under section 106, Criminal Procedure Code. 
S.C. M. Rule made absolute, 


ee ae amaha 


MADRAS HIGH COURT. 
CRIMINAL REVISION CasE No. 594 OF 1922. 
CRIMINAL REVISION PETITION No. 508 

OF 1922, i 
January 26, 1923. 
, Present /—Mr. Justice Spencer, 
M, R. KRISHNAMURTHY AIYER— 
COMPLAINANT—-PETITIONER '- 
VErSUS > >? l 
= CV. PARASURAMA AIVAR— 
ÁCCUSED— RESPONDENT. 

Grimina Procedure Code'( Act V of 1898), ss, 179, 

182—Defamatory letter sent by — post —Offence, 
where triable. 
. Where a letter containing defamatory matter 
is posted at one place in order that it may be read 
at another, the offence of -defamation is triable, 
under sections 179 and 182 of.the Code of Criminal 
Procedure, either-at the place where the letter 
was posted or at the place where it was intended 
to be read. 

Rex v. Burdett, (1820) 4 B. & Ald. 95; 3 B. 
& Ald. 717;1 St. Tr. (N. S) 122 R. R. 539; 
106 E. R. 873,-Rex v. Williams, (1810) 2 Camp 
506, 646, 17 R. R. 781, Queen v. Ameer Khan, 17 
W. R. Cr. 15 at p. 17; 9 B. L. R. 36, followed. 

Petition, under sections 425 and 439 of 
the Code of Criminal Procedure, 1898, 


praying ' the -High Court to revise the’ 
order of the Court ofthe Third Presidency. 


Magistrate, Egmore Madras, in Calendar 
Case No. 8333 of 1922, dated the 27th June 
1022. 

Messrs. K. S. Ramabhadra. Atyar and 
C. Sankararama Sastry, for the Petitioner. 


Mr. L. S. Veeraraghava Aiyar, for the 


Respondent. 
ORDER.—1f the complainant can prove 
that the letter wes posted in Madras with a 


view to be read in Tinnevelly, the offence - 
drawn up in the case, and has, therefore, 


of defamation is triable either in Madras 
or in Tinnevelly under sections 179 and 182 
of the Code of Criminal Procedure, seeing 
that the accused has done allin his power 
towards publication and has lost. control 
of the letter when he has committed it to 


"ue 

The English cases.of Rex v. Burdett (1) 
and Rex v. Williams (2), and the Indian 
case in Queen v. Ameer Khan (3), support 
this view. l | | 

The Third Presidency Magistrate: 18 
directed to take the complaint on his file 
and dispose of it accordingly. l 

"MINI V: Order accordingly. 

W.C. A. i : 

(1) (1820) 4 B. & Ald. 053 B. & Ald. 717} 
I St. Tr. (N. S) 1; 22 R..R.:539; 106 E. R. 873. 

(2) (1810) 2 Camp 506, 646; i1 R. R. 781. 

(3) 17 W. R. Cr. 15 at p 17: 9 B, Ln R. 36. 


PATNA HIGH COURT. 
CRIMINAL REVISION NO. 17 OF 1923. - 
January 3r, 1923. £u 
Present —Mr. Justice Ross. 
SUKHARI NONIA AND OTHERS—2ND 
PARTY—PETITIONERS 
Versu 
RAMKHELAWAN THAKUR AND OTHERS 
IST PARTY—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145 
-Dispute concerning iand—Magistrate, | deating 
with larget avea— Jurisdiction, excess of, M 

In a proceeding under section 745 of the Ciimi- 
nal Procedure Code as regards a dispute concerning 
land, a Magistrate acts in. excess of his juris- 
diction if he deals with a larger area of land in 
his order than what is included in the proceeding, 
and his order is liable to be set aside. , 

Appeal against an order of the Magistrate, . 
First Class, dated: the’ 20th November, 
1022. 

AM. S. P. Varma, for the Petitioners. 

Mr. Shiveshwar Dayal, for the Opposite 
Party. 

JUDGMENT.—The only point urged in 
support of this application is, that the 
Magistrate has dealt with a larger area 
of land than is included in the proceedings 


exceeded his jurisdiction: as was -held in 
Amriteshwari Debi v. Darpa Narain Das (1). 
The proceedjngs were drawn in respect of 


(1) 7.0, W.N. 558. T E" a 
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5 .bighas ~10-:kothas and:18 dhuys, The 
Magistrate deals with 7 bighas- of land 
settled by Karnoul Factory with certain 
persons: He then proceeds to deal with the 
larid of each of these persons. He says 
. that the first party does not claim. the lands 
of Khobhari and Dukhni (1 bigha IN coitas 
in each case) and he confirnis these persons 
in their possession. He then says that 
the second party do not contest the posses- 
sion of first party of I bigha of Dhan's 
land. This reduces, the area in dispute to 
3 bighas and'he déats with these three bighas 
and confirms the first. party in possession. 
It is, therefore, clear that he has passed 
orders about the possession of at least 
6 bighas. Itis said on behalf of the opposite 
party that there was no dispute about the 
lands of Khobhari and Dukhni and the real 
dispute was only about 4 dighas and, there- 
fore, the Magistrate has not gone beyond 
the land dealt with in the proceedings. 
But he has in fact passed orders about 
6 bighas, and.it.is impossible to be sure 
with. regard-to any of the really contested 
area whether that: was included within 
the proceedings:or not. 

The whole. order ‘is, therefore, bad ard 
must be set-aside. 

W.C, A. r 
Order sei aside, 


|. BOMBAY HIGH COURT. 
‘CRIMINAL REFERENCE No. 70 OF 1922. 
November 23, 1922. 
Present ;—Sit. Norman: Macleod, KT., Chief 
- Justice, and Mr... Justice Crump. 
EMPEROR—PROSECUTOR 
YESUS s 
A:NASARVANJI BOMANJI—ACCUSED. 

.Bombay Public Conveyances Act (V IT of 1920), 
s. 2—Public comveyance—'* Plying for Fire,” 
meaning of—-Comveyance “kept for leiling cut on 
hive, whether public conveyance. 

„The: essential idea of a conveyance being used for 
the purpose of plying for hire is, that it should te 
available at some public place, or cn.some reguler 
route for any one who wishes to travel ky it. “A 
conveyance, therefore, which is kept for lettirg ont 
en hire to particular persors does not beceme 
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bv such user a public 


tko23 


conveyance within the 
meaning of section 2 of the Bombay Public Con- 
veyances Act. x i 

Criminal Reference: made by-the Sessions 
Judge, ` Poona, to reverse the conviction 
and sentence passed by the Cantonment 
Magistrate, First Class, Poona. - 

Mr. S. S. Patkar, for the Crown. 


JUDGMENT. 

Macleod, C, J.— This is a reference ander: 
section 438 of the Code of. Criminal Pro-, 
cedure by the Sessions Judge of Poona in 
the matter of the conviction of one of Naser- 
vanji Bomanji by the Cantonment Magis- 
trate of Poona under section.22 of Bombay 
Áct VII of 1920. 

The offence-charged was that the accused 
has let his Zozga for hire without a license. 
It. would appear from the judgment that 
the only evidence against the accused 
was that a Lieut. Flitcroft was found driv- 
ing in.a /onga belonging to the accused 
and that he stated that he had hired^it 
several times before. The accused. said 
that he-had three conveyances which he 
hired out to such persons as he wished, but 
contended that they did not become by 
reason of such user public conveyarices. 
The learned Magistrate had no doubt that 
the onga was a public conveyance: and 
required & license, but he ignored entirelv . 
the definition of a public conveyance in 
section 2 of the Act and based his opinicn 
on grounds which can only. be considered 
irrelevant. 

Under the Act a public conveyance is a 
vehicle which is used for the purpose of 
plying for hire for the conveyance of pas- 
sengers and goods. 

The word ‘ply’ has many meanings. 
From the Oxford Dictionary I find that * 
the word can be used of a vessel ot its master 
as meaning to go more or less regularly 
to and fro between certain places, and. in 
the same sense it is used of a land-carriage. 
It is also used of a boatman, porter, hackman, 


to mean to wait or attend regularly, to have 


one’s stand at a certain place for hire or 
custom. .Although it may be said that a 
ship, a boat or a conveyance plies between 
two named ports or places, it seems that 
the expiession “ ply for. hire " is more. cor- 
rectly used only with reference to the act 
of. the individual who controls the ship. 
boat or conveyance. However that may 


E 
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be, the- essential idea of a conveyance being 
. ‘used for the purpose of plying for hire is 
that it should be available at some public 
place or on some regular route for any one 
wan wishes to hire itor travelby it. This is 
made clear by section 26 (7) which says 
that the driver of a public conveyance can- 
. not refuse without reasonable cause to carry 
any person desiring to hire the conveyance. 
There seems to be a very distinct difference 
Between "lettiug for hire" and- “plying for 
hire." If A keeps motors at Poona in order 
. to let them out to clients who wish to go 
to Mahableshwar, the motors would not 
become on that account public conveyances; 
it would be otherwise if A kept a motor-bus 
which plied. regularly between Poona and 
Mahableshwar. If it is considered desir- 
able. that conveyances which are képt. for 
" letting out on hire should be licensed, then 
the Act must be amended. In my opinion, 
the Sessions Judge was right, the conviction 
must be quashed and the fine, if paid, rte- 
funded. 
-Crump, J.—1 agre . 
W. C. A. 
Conviction set aside. 


PATYA HIGH COURT. 
CRIMINAL Revision NO, 3 oF 1923. 
January 19, 1923 


; Present:—Mr, justice Ross. 
BAIJNATH SAHAY AND OTHERs— 
PESITIONERS 
versus 


; EMPERDA—OpPosile PARTY. 

Criminal Frozedure Code (Act V of 1898), s. 
342— Failure ta examine accused at close of trial, 
effect -of-—Cathe Trespass Act (I of 1871), $. 22— 
Qombensaiion not claimed in pztition of complaint 
— Magistrate, jurisdiction of, to grant. - 

The failure to examine an, accused person under 
section 342 of the Criminal Procédure Code viti- 
ates the proceedings | " . 
. Where compensation is not claimed in th > peti- 
tion of complaint, the Magistrate.is uot justified 
in awarding compensation under section 22 of the 
Cattle Trespass Act. — 

Application trom an order of the Deputy 
Magistrate, "Hazaribagh, dated the Ist 
September 1922, affirming that of the’ Sub. 


INDIAN CASES. 


the cattle. 


71 
BAISHNAV CHARAN DAS.U. EMPEROR, 


Deputy Magistrate, Chatra, dated. the 19th 
July 1922. 
Mr. S. K. Mitra, for the Petitioners. 

JSUDGMENT)]—Thisis an application against 
anorder'of the Sib-Deputy Magistrate of 
Chatra, affirmedon appeal, on the petiticners 
to pay Rs. 40 to the opposite party as com- 
p2asation under section.22 of Act I of 1871. 
Tae first ground taken is that the petitioners 
were not examined under section 342 at the 
trial aud, consequently, the proceedings 
were vitiated. This ground is, in my opinion, 
a good ground and the order, consequently, 
cannot stand. It is further urged that .no 
compensation was claimed in the petition 
of complaint and that no allegation was 
made as to the loss caused by the seizure of 
For this reason also the Magist- 
rite was not justified in awarding compensa- 
tion which was not prayed for. The third 
grouud that the person under whose orders 
the cattle were seized is not liable to com- 
p2nsate the complainant is, in my opinión, 
nota good ground. He is equally one of the 
pe:sons who seized the cattle with those 
who directly seized them under his orders. 
But ou the first two grounds the application 
must succeed, The order for compensation 
is set aside. The fine, if paid, will be re 
funded. 


W. C. A. Application accepled. 


.CALCUIIA HISH COURT. 
CRIMINAL REVISION., NO; 467 OF 1922, , 
| July 28, 1922. 
Present -—Mr. Justice Walmsley and Mr. 
Justice Chotzner. : 
BAISHNAV CHARAN DAS AND OTHERS— 
PETITIONERS ° ` 
© VErSusS l 
EMPEROR—OpposiTe PARTY. | 
Criminal Procedure Code (Act. V of 1898), s. 367 
— Judgment of Criminal Court, contents of — Appel- 
late Court, duly of. : l 
Where a Magistrate does'not disiniss a criminal 
appeal summarily but gives a hearing to the Pleaders 
of the parties and writes a judgment in which all 
he says » that he is satisfied that the judgment 
of the Trial Court is. substantially right, 
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the judgment is not in accordance with) the pro- 
visions contained in section 367 of the Criminal 
Procedure Code and is liable to be set aside by ‘the 
High Court. 


Rule against the order of the Deputy Com- 
missioner, Sylhet, 

Babu Pronath Dutt, for Babu Hemendra 
Kumar Das, for the 
The .only ground upon which I obtain- 
ed the Rule is that the judgment of the 
learned Additional District Magistrate 
is not in accordance with the Isw. He 
merely writes:—I agree substantially with 
the judgment of the lower Court. The 
provisions regarding the contents of a judg- 
ment are contained in section 367, Criminal 
Procedure Code, a reference to which will 
convince your T.ordships of the absolute 
justice of my ground. The judgment does 
not contain the points for determination, 
the reasons for the decision at which the 
Jearned Magistrate has arrived and these are 
fatal ‘defects. 


. Batu Lalit Mohun Sanyal, for the Crown, 
submitted that it is not obligatory upon 
the Magistrate to set out all the facts and 
circumstances and record all his reasons in 
detail. He might have as well dealt with 
the appeal in a summary way. The First 
Court’s judgment is sufficient to understand 
what the learned Appeal Court meant Ly 
saying—‘‘ I substantially agree with the 
judgment of the lower Court.” 

Mr. Dutt was not:called to reply. 

JUDGMENT.— This Rule was issued upon 
the Deputy Commissioner of Sylhet calling 
upon him to show cause why the judgment 
of the Additional District Magistrate on 
appeal should not be set aside, and an order 
passed directing that the appeal be re-heard. 
The learned Magistrate might have dismissed 
the appeal summarily. Had he done so, 
it might have been impossible to criticise his 
action. He did not, however, dismiss it 
summarily. He gave a hearing to the 
Pleaders of the parties and wrote a judgment 
and all he said was that he was satisfied 
that the judgment of the Trial Court was 
substantially right. Such a judgment is 
not in accordance with the provisions 
contained in section 367, Criminal Procedure 
Code, and, on looking at the contents of the 
First Court's judgment, I think it is mest 
inadequate. The result is, that the Rule 


is made absolute, the judgment of thé lower 


INDIAN CASES. 


Petitioners.—. 


[1025 


Appellate Court is set aside and the case'i$ 
remitted tc that Court to be heard afresh 
and disposed of in accordance with iaw, 
‘Chotzner, J.—1 agree. : ANS 
B. N. Rule made absolute. 


CALCUTTA HIGH COURT, 

CRIMINAL, REVISION NO. 441 OF 1922. 

July 13, 1922. 
Preseni:[—Mr. Justice C. C. Ghose ‘and Mr, 
Justice Cuming. 
PATAL GHOSE, AND OTHERS—ÀCCUSED-- 
PETITIONERS 
- VETSUS 
EMPEROR—OPPOsrTE PARTY., 

Penal Code (Act XLV of 1860), ss, 323, 325— 
Alteration of conviction by Appellate Court. —Pre- 
judice to accused, 

The petitioners and one K were convicted by 
the Trial Court under section 325, Indian Penal 
Code, for having broken the knee-cap of the com- 

lainant. The Appellate Court found that, so 
ar as the injury to the knee-cap was concerned, 
that had been caused by the accused K and it came 
to the conclusion that the petitioners had been 
guilty of the offence under section 323, Indian 
Penal Code, inasmuch as they had inflicted other 
injuries on the complainant: >. 

Held, that the alteration of the conviction of 
the petitioners from section 325 to section 323. 
by the Appellate Court was unauthorised, inasmuch 
as they had.not been given any opportunity of 
answering the charge in the first instance of inflict- 
ing injuries other than the injury to the knee-cap. 
[p. 72, col. x.] 

Babu Manmatha Nath Mukerjee (with him 
Babu Ramani Mohun Chatierjs}, for the 
Petitioners.—My ground before your Lord- 
ships is that the accused for whom I appear 
have had not a proper trial, inasmuch as 
they were not required to meet the charge 
of inflicting any other injury or injuries on 
the complainant than the one inflicted on 
the knee-cap. So ‘the - learned Sessions 
Judge should not have altered the conviction 
from section *325, Indian Penal Code, to 
secti.n 323, Indian Penal Code, without 
giving my clients an opportunity of answer- 
ing the charge under section 323, Indian 
Penal Code. Under these circumstances, the 
conviction is bad in law and cannot be 
sustained, 
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Babu Atulya Charan Bose, for the Opposite. 


Party, was not heard. 
JUDGMENT.—In this case four persons 


named. Patal -Ghose, Kanta Das, Malini 


Chandra Ketu lias- Nolini Kalir and: Gui 
Ram-Mallik were originally convicted by the 


Stb-Divisional 'Magistrate- of Barrackpur, ` 
under sections 458 and 325, Indian Penal: 
Code, and sentenced under the first section ` 


to be -detained till the rising of the Court 
and topay a fine of Rs. 100 each in default 
t^ cne month's rigorous imprisonment, and 
under the second section to pay a fine of 
Rs. 200 each and in default to two months’ 
tigorousimprisonment. There was an appeal 
zo the learned Second Additional Sessions 
Tudge of the 24-Pergannas and that officer, 


while maintaining the conviction of Kanta, 


Das under sections 458 and 325, altered the 


conviction of the petitioners Patal, Nalini: 


and Gui Ram into one under section 323 
from section 325 and reduced the fine on 
these three petitioners to a fine of Rs. 100 
each and in default to two months’ rigorous 
imprisonment. 

The : learned Sub Divisional Magistrate 
of Barrackpur found that the four persons, 
whose names have been.set out above, 
had been guilty under section 325 of the 
offence of grievous hurt, inasmuch as they 
had broken the knee-cap of the complainant. 
The learned Additional Judge by his judg- 
ment found that, so far as the injury to the 
knee-cap was concerned, that had been 
caused -by the accused, Kanta Das, and he 
came to the conclusion that the petitioners 
before us had been guilty of the offence 
under ‘section 323, inasmuch as they had 
inflicted other injuries on the complainant. 

Mr. Mukherjee, who appears for the 
petitioners, has pointed out that the peti- 
tioners before us were not originally tried 
before the learned Sub-Divisional Magistrate 
of Barrackpur for any offence relating to 
'the infliction of injuries other than the 
injury tothe knee-cap and that, therefore, 
the alteration of the conviction from sec- 
ticn 325 to section 323 by the Jearned 
Additional Sessions Judge of -24-Pergannas 
was unauthorised, inasmuch as these three 
petitioners had not been given any opportuni- 
ty of answering the charge in the first 
instance of inflicting injuries other than the 
injury..to the ‘knee-cap. We think that 
this contention:must prevail and accordingly 


t 
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we set aside theconviction and sentence 
passed upon the three petitioners under 
section 323. 

The result, therefore, is that while the 


conviction and sentence under section 323 


as regards the three petitioners before ‘us 
is set aside, their conviction under section 
458, Indian Penal Code, which was main- 
tained by the Second Additional Sessions 
Judge remains unaffected. < 
BeN CO oe d QU accordingly. 


oe PREE TRI RE) 


BOMBAY HIGH COURT. 
: CRIMINAL APPLICATION NO. 320 OF 1922, ` 
December 6, 1922. 
Preseni:—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Crump.. 
In re MARMADUKE PICKTHALL (No. 2) . 


t of | Couri—— Newspaper  article— 
foto, 

Sy ee being the Editor, Printer'and Publisher 
of a newspaper, published an article in his paper 
which was a gross libel on the Judges of the High 
Court. A few days -afterwards -he published an 
apology for the offensive expressions coutained in 
the article. In a proceeding calling on him to. show 
cause why he should not be committed for con- 
tempt of Court: 

Held, that the apology could not be accepted, 
as, while it might be to: some extent a 
reparation, it could not overtake and counteract 
the iso m done by the original publica- 
tion. [p. 7 2.] 

emadi Pickthall, 72 Ind. Cas. 17; 25 Bom. 
L. R. 15 at p.20; (1922) A. I.'R. (B.) 8; 24 Cr. L. 
J.. 289; Reg v. Gray, (1900) 20. B. 36; 69 L. J. Q. 
B. 502; 82 L. T. 534; 48 W. R. 474; 64 J. P. 484: 
16 T. L. R. 305, Narasinha Chintaman Kelkar, In 
ve, 2 Ind. Cas. 288; 33 B. 240; 10 Bom. L. R. 1040; 
4 M. L. T. 359; 8 Cr. L. J. 426 and Satyabodha 
Ramchandra, In ve, 69 Ind. Cas. 84; 24 Bom, I,..R. 
928; (1922) A. I. R. (B.) 426; 23 Cr. L. J. 644, re- 
ferred to. ; 

Rule. 

Pa Kanga, (Advocate-General with him 

S. S. Patkar, Government Pleader), for 
thc Crown. 
- Mr. Thakor, instructed by Messrs. Malvi, 


Mody, Ranchhoddas & ?'Co., for the Respon- 


dent. 
JUDGMENT. .- ^ 
Macleod, C. J.—On November 13, 1922, 
a Rule was issued:at-the instance of “the 
Government of Bombay against the respon: 
dent as Editor, Printer.and Publisher of 
The Bombay Chronicle- to show -cause why 


pa 
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he. should not be committed.for contempt 
of Court in respect of the publication of an 
article healed “Fa Passant’ containing the 
paragraoh “Long live our Judges” in the 


Sunday issue of the paper of October 8th, 


1922. 


T 'The.respondent.published an apology in 
.teissue of the paper of October 11th, charac- 


terizing the paragraph. as highly objection- 
able and apologizing to, the Chief Justice 
and Judges of the High Court for the offen- 
sive expressions it contained and for the 
appearance of such a paragraph in his paper 
as the result of defective supervision due 
to illness. A copy of the paper contain 
ing the apology was sent to the Prothono- 
tary for the information of the Chief Justice 
and Judges and came before us in due 
course. In his affidvait filed in showing 
cause against the Rule, the respondent said 


.he knew of the publication of the article 


in the paper after it was printed therein. 
On Saturday, October 7, he wasin his office 
till about 8 r. m. until when the proofs of 
the article were not received by him for 
perusal. He left office for dinner and in 
the-ordinary course he could have returned 
£o office about ro P. M. As he felt tired 
and exhausted he did not go back to office. 
He had hadaseriousiliness ‘The suggestion 
in the affidavit that if we had seen the apo- 
logy we would not have granted the Rule 
was singularly, ill-advised, as a copy of the 
apology was aunexed to the petition of the 
Government Pleader. The offensive and 
objectionable nature of the allegations against 
the Judges in the paragraph referred to in 
the petition having been admitted, the 
only question which remains is what order 
should be made on the Rule. We demur 
entirely to the veiled suggestion in the 
respondent’s affidavit that the publication 
of an apology must necessarily be sufficient 
satisfaction for.the contempt committed. 
In this case, at any rate, it was necessary 
that the respondent should be.called upon 
to appear before us. Then it was unfortu- 
nate for the respondent that this was the 
fifth occasion during the last three and a 
half years on which we have had to complain 
of matter publishedin The Bombay Chronicle, 
On the -irst two occasions we were.satis- 
fied with apologies withotit. ordering the 


. then Editor to.appear before us in Court, 
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.On June oth 1922 a Rule was issued 
against the present respondent with regard to 
an article headed. “The Malegaon-Appeals.” 
Andon June roth, another Rule was issued 
with regard to an article headed “ British 
Justice." In hisaffidavit on the first Rule 
the respondent contended that.he had done 
nothing.beyond offering reasonable criticism 
of the judgment of the Division Bench and 
pointed out what the public opinion in the 
country expected of.the High Court for 
whom he never intended to show disrespect. 
The, acting Chief Justice iu his judgment 
of September 20th, described -the. article in ` 
question in the following words: Marmaduke 
Pickthall, In ve (1). 

“We have considered the article and. the 
affidavit in the light of the argument urged 
before us. Iam prepared to concede that-the 
article does not constitute a personal abiüse 
of the Judgessuch as we find, for instance, 
in Reg. v. Gray (2) or Narasinha Chinta- 
man Kelkar, In re (3), nor does the article 
contain such a comprehensive condemnation 
of Courts including this Court and British 
Justice-as is to befound in the ‘recent case of 
Satyabodha Ramchandra, In re (4). Taking the 
article asa whole, and making due allowance 
for the style, the view point and the possible 
political bias of a journalist, I find it difficult 
to avoid the conclusion that the article 
does attribute improper motives and poli- 
tical bias to the Judges in upholding.the 
several convictions... The article asa whole 
would leave on the mind of an ordinary 
reader the clear impression that injustice 
had been deliberately done on political 
grounds to some of the accused who were 
apparently innocent. In other words, it 
attributes judicial dishonesty to the Judges.” 

The Court then imposed a fine of Rs. 2¢0 
without costs. | 
..in- his affidavit on the second Rule the 
respondent said. he knew cf the publication 
in the Chronicle of the article complained 
of after it was printed therein. It was-im- 
possible for him as Editor of the paper per- 


(r) 722 Ind. Cas 17 ; 25 Bom. L. R. 15 at p. 29; 
(1923) A. I. R. (B.) 8; 24 Cr. L. J. 289. ; 

.(2) (1900) 2 Q B. 36; 69-L. J. Q. B. 502; 82 

L. T. 534; 48 W. R. 474; 64 J. P. 484; 16 T. L. R. 


305. 

. (3) 2 Ind. Cas. 288; 33 B. 240; 10 Bom L, R. 
1040; 4M. L. T. 359; 8 Cr. L. J.- 426. 
` (4) 69 Ind. Cas. 84; 24 Bom. L. R. 


938; (1922) 
A. IQRG(B. 426; 23 Cr. L. J. 64ga. 0a. 
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sonally to supervise everything that went 
into the paper every day. If he had seen 
the article'in question he would not have 
passed it for publication. It was published 
through: a mistake of the Assistant Editor 
and he was sorry for the publication. Nei- 
ther he, nor the Assistant Editor meant 
any disrespect to the Court. When the 
Rule came on for hearing the Couftt considered 
that.the statements in the affidavit afford- 
ed under the circumstances a reasonable 


* explanation of the manner in which the 


extract?came to be published without his 
knowledge and discharged the Rule. 

,It cannot be suggested for a moment 
that the Court has not treated the Editor 
of the Chronicle with the very greatest 
leniency, which appears to me, I much re- 


gret to;say, to have been entirely misunder- : 


stood. The respondent charged with com- 
menting on pending proceedings says: “you 
cannot expect me to supervise everything 
that goes into the paper’ and he is discharged. 
The respondent accuses th» Judges of judi- 
cial dishonesty.and he is fined Rs. 200 with- 
out costs. The paragraph now before ,us 
evidently refers to these two proceedings 
for contempt, for it begins, ‘‘ Speaking of 
contempt of Court,” though there was no 
previous reference to the subject. The 
object .of the writer was ‘to convey to his 
readers the idea that the Judges were the 
creatures of the Executive. - This is nota cri- 
ticisim on.a pronouncement of the Judges in a 
particular case, itisa sweeping assertion of the 
vilest character against all the Judges in 
India, Entirely .accepting the respondent’s 
statementthat the article in question was very 
far from being in accordance with his policy 
or views, with the remark that he could 
hardly have said less and might well, have 
expressed himself moie directly, still the 
responsibility for the publication of the 
objectionable matter must rest with him. 
The same excuse which secured his’ dis- 
charge in September will hardlv avail him 
again. He had had his warning that it 
was eminently necessary either that he should 
revise.the paper himself before $t went to 
press, or that he should have some re:ponst- 
ble person on his staff whose duty it was 


to put before the Editor any objectionable . 


matter, If the impression is abroad that 
the grossest libels on the Judges can be 
published with impunity provided an apology 
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is offered, then. it is. time thet such an im- 
pression should bé removed. An ignorant 
public is far more, likely to believe"the-im- 
putation and discard the apology. 

As was said by Crump,.J.,,on the last 
Rule against the respondent: 

“It is impossible to permit the public 
to be poisoned with such calumnies as 
these. In a country such as this where 
more importance is attached to the printed 
word than it perhaps at times deserves, it 
would be difficult for the average reader 
to read the language used without. conceiv- 
ing grave doübts as to the integrity and 
impartiality of the Judges of the Court. 
Therefore, in the interests of the adminis- 
tration of Justice the Court cannot overlook 
this contempt.” 

The imposition of a nominal fine'has been 
found to be useless. The ink was hardly 
dry on that judgment before the offence 
was repeated. If an individual had been 
libelled, a substantial sum would have been 
awarded for damages on the principle that 
a newspaper should not be tempted to in- 
crease its profits by encroaching on private 
rights We are, now acting in defence cf . 
public nghts The respondent must pay 
a fine of Rs. 5,000 and the costs uf the Rule. 
We allow a week for the payment of the fine. 


Crump, J.—So. far as principles go, I have 
nothing to add to what I have said in my 
judgment of September 20th, 1922. The 
article now in question is plainly a contempt, 
and in view of the past record of this paper . 
I agree that the time for leniency is gone. 
In the last case we dealt leniently with the 
offence because it was apparent to us that 
the true limitations on criticism of this 
nature were imperfectly understood, ..and 
we hoped that the result of our order would 
be that such criticism would be confined 
within its proper limits. The result has 
not been achieved. The apology in: the 
present case cannot bə accepted. Tt is 
not the first instance of careless supervision. 
and an apology does not remedy the evii 
caused by publication of the objectionable 
matter. If, as I have already pointed out, 
we act in the interest of the. administration 
of justice it is clear that while an apology ' 
may be to some extent a reparation on the 
part of the offender, it cannot overtake 
and counteract the. mischief already donè 
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by the original: publication, Where the 
publication is due to à repetition of negli- 
gence which has ` been condoned in 


the past, -an, apology becomes little’ more 
than an idle form, I agree in the ‘order 
proposed. T ; 

WCA, Rule mase absolute. 


eS gece 
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PATNA HIGH COURT. 
CRIMINAL.REVISION No. 680 oF 1922. 
December I3, 1922. ' 
Present -—Mr. Justice Adami. | 
CHHEDI UPADHYA—Compramant— 
DENM PETITIONER 
VEFSUS 
EMPEROR-—OPPOSITE PARTY. 

Penal Code (Act X L V of 1860), s. 211— False 
chavge of offence, what amounis io. 

“The failure of a -complainant to prove his case 
is not the same thing as the institution.of.a mali- 
ciously.false case, so as to sustain a charge of an 
offence under section 211 of the Penal Code. 


: Appeal from the decision of the Sub- 
‘Deputy Magistrate, Bhabhua, District 
Shahabad. 


Mr. S. P. Varma, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. . 

JUDGMENT.—The petitioner laid a 
complaint before the Magistrate under sec- 
tion 379, Indian Penal Code. The Sub- 
Divisional Officer directed the Sub-Inspector 


to enquire and report. In his explanation, 


the Sub-Deputy Magistrate states that the 
case being a cognizable one was sent to 
the Police for investigation. What this 
means is not quite clear. 

“The Police, it appears, reported that the 


case was not true and then ‘the Sub-Divi- - 


sional Magistrate issued a notice on the 
complainant to show cause why he should 
not be prosecuted under section 182, Indian 
Penal Code. It seems from the explanation 
of the Sub-Deputy Magistrate that the 
complainant came forward and undertook 
to prove his case, but this is-not shown in 
the order sheet However, on the 24th of 
October 1922 the Sub-Divisional Magistrate 


transferred the case to the Sub-Deputy: 


Magistrate for disposal, and thereafter on 
the same day the Sub-Deputy Magistrate 
examined the complainant asd four of his 


INDIAN CASES, : 


11023 


witnesses and on the 27th October cross- 
examined the witnesses and examined the 
witnesses for the other side. It appears 
that these witnesses were produced by the 
Court Sub-Inspector. Thereafter on'the 
I4th November the Sub-Deputy ‘Magistrate 
drew' up an order in which he found that the 
complainant and his witnesses had failed 


 .to prove the complainant's case and that 


they were not to be relied on. He found.the 
case was false and dismissed the complaint 
under section 203, Criminal Procedure Code. 
He found that the petitioner filed a com- 
plaint against Ramsaroop Singh and Janki 
Singh accusing them of theft with intent 
to cause injury and thereupon ordered that 
proceedings under section 476, Criminal 
Procedure Code, should be drawn up against 
the petitioner for prosecution under section 
211, Indian Penal Code. "When the.Sub-. 
Divisional Magistrate proceeded on . the 
Police-report stating the Police report to be 
false it was open to him to dismiss the case 
on the ground that it was false and then issue 
notice on the complainant to show cause 
why he should not be prosecuted. The 
learned Sub-Divisional Officer,. however, 
did not dismiss the complaint but apparently 
gave the complainant a chance of showing 
that the report of the Police was untrue and 
that his case was a true one. But even so, 
the procedure before the Sub-Deputy 
Magistrate appears to be wrong. He has 
practically held a trial allowing the cross- 
examination: of the- prosecution witnesses 
and calling of the defence witnesses. .This 
is not the regular procedure. The question 
before the Trying Magistrate was whether 
prima facie the complainant has made out 
a true case which would justify the summon- 
ing of the accused. What happened really 
was a trial of the complainant's case in the - 
absence of the accused, though witnesses for ` 
the accused were called. Now, furthermore, : 
from the ordrer of. the Sub-Deputy Magis- 
trate and the reasons that he has given imhis 
order it is not clear to me that his enquiry 
showed the case to be maliciously false. 
It is true that the complainant failed to 
prove his case, but failure to prove a case 
is not the same thing as the institution of a 
maliciously false case. 

Considering the procedure followed and 
in view of the above reasons, I do not think 
that any further proceedings should. b:: 


Vol. 72] 
KIRAN CHANDRA 7, RAMESH CHANDRA. 


taken in the case and I, direct that the order 
for the prosecution of the petitioner should 
be set aside., 


Z.K. Order set aside. 


CALCUTIA HIGH COURT. 
CRIMINAL REVISION No. 968 OF 1922. 
l January 31,. 1923. 
Present -~-Mr. Justice Newbould and Mr, 
Justice Suhrawardy. ; 
KIRAN CHANDRA CHOWDHURY—1IsT 
PARTY-—PETITIONER 
i Versus 
RAMESH CHANDRA CHOWDHURY AND 
OTHERS—2ND PARTY—OPPOSITE FARTY. 
Criminal Procedure Code ( Act V of 1898), ss. 133, 
137, 140 (2)— Order for removal of nuisance— Ap- 
plication for enforcement made to successor of Magis- 
trate— Jurisdiction to go behind’ order. ' 
In dealing with an application to enforce an order 
under section 137 of the Criminal Procedure Code, 
made by his predecessor, a Magistrate acts in excess 
of his powers and without jurisdiction in going 
behind that order, and coming to a decision as to 
its legality. 
“Criminal Revision. ; 
Babu Dasarathi Sanyal (with him Babus. 
Bir Bhusan Dutt and Santosh Kumar Bose), 
for the Petitioner. 


Babu Narendra Kumar Das, tor the 
Opposite Parties Nos. 4, 7, 10, II and 13. 
Babus Chandra Sekhar Sen and Paresh 
Chandra Sen, for the Opposite Party No. I. 


JUDGMENT.—This Rule is directed against 
an order of the Additional Sub-Divisional 
Magistrate of Chittagong refusing to enforce 
an order passed by his predecessor under 
section 137, Criminal Procedure Code. On 
the. 29th October 1920 the then Sub- 


Divisional Magistrate of -Chittagong made 


an order absolute directing the opposite 
party in this Rule to removg. the nuisance 
from a tank either by re-excavating or by 
filling it up or by clearing the, water-weeds 
and giving other directions. This order 
was not obeyed. It is not necessary . to 
set out all the events that happened, but 
‘on the r4th July 1922 the petitioner who 
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That application was refused on the ground 
that the order -passed. under *section 137, 
Criminal Procedure: Code, was an illegal 
order. We hold that the Magistrate, was 
not justified in going béhind the order of 
his predecessor and coming to a decision as 
to its legality. 

It is pointed out that under section 140 {2), 
Criminal Procedure, Code, the Magistrate 
has discretion, but this discretion must te 
a’ judicial discretion and no Magistrate has 
judicial discretion to sit asa Court of Appeal 
and’ decide: whether an order passed by a 


‘Magistrate of concurrent jtrisdictian was 


a proper order or not. .For these reasons 
we hold that the Magistrate excceded his 


powers and acted without ., jurisdiction. 


We have also considered- whether or not 
the original order passed by the First Sub- 
Divisional Magistrate was legal or not, 
and we hold that on the findings arrived 
at by the Magistrate he had. jurisdiction 


.to pass the order which he did pass. under 


section r33, Criminal Procedure, Code,. and 
make it absolute under section 137, Criminal 
Procedure Code. The learned Sub-Divisional 
Magistrate who doubted the correctness 
of this order has referred to rulings of other 
High Courts. It is unnecessary to discuss 
these, though we do not agree that they 
cannot be reconciled with the decisions 


of this Court. The decisions in. the case 


^ 


has obtainedthis Rule, applied to the present . 


:Sub-Divisions1 Officer; to enforce the order, 


of Bistoo Chunder Chuckerbutty, In re (X) and 
in the case of Indra Nath Banerjee v. Quezn- 
Empress (2) show that the Magistrate has 
power to act under section 133, Criminal 
Procedure Code, in a case like the present. + 

We accordingly make the Rule absolute 
and set aside the order of the Additional 
Sub-Divisional. Magistrate of Chittagong, 
dated 5th September 1922, rejecting the 
application of the petitioner under section 
140 (2), Criminal Procedure Code, and we 
direct that the Magistrate,do pass orders ou 
that application according to. law. 


^ 


sc. Rule mada- absolule. 


4 ` 


(1) 10 W. R. 27 Cr. * at Ban a 
2 425; 2.Q, W.. N. r13; I3. Ind. Dec. 
N.S.) 282. 
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BABURAO V, MUNICIPAT, COMMITTEE, 


NAGPUR JUDICIAL COMMISSIONER’S 
n . COURT. : 


' CRIMINAL REVISION NO. 213 OF 1022, 
` - September 13, 1922. 
Present -—Mr. Hallifax, A. J. C. 
. BABURAO—AccusED—APPLICANT ' 
i VEYSUS 
MUNICIPAL COMMITTEE, NAGPUR-- 
_Non-APPLICANT. 

Punishment—Daily fine, sentence of — Illegality. 

The infliction of a daily fine until the accused 
complies with the order passed. against him is 
ilegal as no person can be punished for a thing 
he has not done but-may possibly do in the future 
or'is: even likely to do in future. 

Revision-of an order, dated the 14th July 
1922, passed by the City Magistrate, Nagpur, 
in: Criminal Case No. 26 of 1922. 

Mr. W. H; Dhabe, for the Accused. 

“Mr. M. B. Niyogi, for: the Municipal 
Committee. 

Mr. G. P. Dick, for the Crown. 

FACTS.—The: Municipal Committee, Nag- 
pur, prosecuted the applicant under section 
139 of the-C. P. Municipal Act No. XVI 
of:1903 for disobeying a-written notice said 
to have been served upon the applicant 
oü'igth-July 1917, calling upon him to 
remove some portion of his building built 
by .him' contrary to sanctioned plan. He 
was convicted under section:139, read with 
section 66 (I), of the C. P. Municipal Act, 
and sentenced to pay a fine of Rs. 5 in 
addition to Re. 1 per day from 14th August 
1922, onwards, in case he does not remove 
the encroachment or obtain sanction of the 
Municipal Committee to its continuance. - 

. ORDER.—I do .not feel called upon to 
state again the obvious reasons for holding 
that no person can be sentenced to punish- 
ment for a thing he has-‘not done but may 
possibly do in the future or even is likely 
to do in the future. This particular order 
is not even more impossible than the orders 
of the same kind that I have met. The period 
of the daily fine usually begins on the day 
on which the.sentence is passed and is 
ordered to end on the occurrence of some 
uncertain future event. ‘In this case even 
the beginning of the infliction of the fine 
is uncertain. It is to begin on a future 
date subject to the occurrence of one of two 
events, and presumably to end alan on the 
occurrence of one or otkér of them. "That 
portion of the sentence in which it is ordered 
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that a daily fine of one rupee shali be paid 
is set aside. 

2. With the conviction itself I see no cause 
whatever for interference. "There is no 
question of notice nor of the validity of any 
bye-law. On 2znd - February 1916 the 
accused was, given permission to build a 
house according to a certain plan, the per- 
mission being subject, under section 66 (1) 
of the Municipalities Act, to: the written 
direction that‘ he should have a:free passage 
way in front of.the building of six feet 
in width. He left the free passage of four 
féet only and thereby intentionally and 
indeed contumaciously failed to comply 
with the condition subject to "which: the 
permission had been given to him, that is: 
an offence punishable under section I3C 
of the Act. D ; ; 

3. Acertain bye-law has been mentioned 
by the learned Pleader for the applicant, 
by which, as I understand it, the Municipal 
Committee binds itself, perhaps unnecessarily, 
to impose a minimum width of free passage 
in.front of any building in respect of which 
it gives sanction under section 66 (1) of the 
Municipalities Act. We are in no way 
concerned with that. I am informed that 
this minimum was reduced from-six feet 
to four feet shortly after-or-even before 
this prosecution was. instituted. That may 


indicate that it was scarcely worth while 
“prosecuting the applicant, though it makes 


by no means Certain, and it is to be presumed 
that the Municipality considered this matter. 
Even if it isso, the.applicant is still techni- 
cally guilty, and in the circumstances a fine 
of five rupees may well be called only a 
technical punishmert. 


4. Reference was also made to the section 
66 (r) which enacts that the Committee shall 
make full compensation to the owner for 
any loss he may sustain in consequence 
of the Committee requiring any land belong. 
ing to' him to be added to the street. If 
this land has been added to tke street I have 
no doubt the Committee is willing or could 
easily be compelled to make full compensa- 
tion to the applicant, but I may remark 
that his own action has probably reduced 
the compensation he will get for the four feet 
strect to something below two-thirds af 
what he would have got for the six feet 
street, "Ihe order that the applicant sh al. 
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pay a daily ‘fine i8 set aside. The convic- 


tion and the sentence of fine of five rupees 


us stand. 


W. C. A, Applicaiion parily allowed. 


' CALCUTTA HIGH COURT. 
CRIMINAL, REVISION No. 34 OF 1922. 
January 30, 1923. 

Present . —Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
MATHURA NATH BHATTACHAR JVA' 
—PETITIONER 
UCYSUS 
RAJENDRA KUMAR PASU—OPPOSITE 

PARTY. 

Criminal Procedure: Code {Act 
s. 195 (b)—Sanction. to prosecute—Sanction vefused 
by primary Court—District Judge, . power of— 
Remand, whether . justified. | 

A District Judge, acting under section 195 of 
the Criminal Procedure Code, has no. jurisdiction 
to ‘remand a case to the subordinate Court for 
further - inquiry. He, ought’ himself to decide 
whether the sanction refused by that Court should 
*beteranted, and for this purpose has power to take 
evitlence himself. 

Budhu Lal v. Chattu Gope, 39 Ind. Cas. 465; 
44 C. 816; 21 C. W. N. 269; 25 C. L. J. 193; 18 Cr. 
J. J..497, relied on. 

Criminal Revision. 


Babu Benode Lal Mukherjee, for the 
Petitioner. 

Babu: Hira Lal  Chahkrabuiiv, for the 
Opposite Party. 

JUDGMENT.—This Rule is directed 


"against an order of the District Judge of 
Faridpur.remanding the case to the lower 
Court for reconsideration' of an application 
for sanction to ‘prosecute. The order of 
the District Judge is passed on an application 
under’ section 195 (b), Criminal Procedure 
Code. -As has been pointed.out in the case 
of Budhu Lal v. Chattu Gope (1),the Judge 
acting under that section has-no jurisdiction 
io remand a case to the subordinate Court 
for further enquiry. He must himself decide 
whether the sanction which was refused 


(1) 39 Ind. Cas. 465; 44 5» 816; 21 C. W. N. 
299; 25 C. In 7a 193; 18 Cr. L, J. 497 
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V of 1898), 4 


EMPEROR 7. SHEO RAM, 


by the Munsif should be granted, and. he 
bas power for this purpose to take evidence 
himself, but he has no-power to remand 
the case for further enquiry by the Munsif. 
Ihe Rule is also directed against the order 
of the District Judge assessing costs in this 
matter. The learned Vakil for the opposite 
party does not contest this portion of the 
Rule. 

The result is, that the Rule is: made 
absolute. The order of the District: Judze, 
dated the: 23rd August 1922, remanding 
the case to the Munsif, is set aside and: also 
his order of the 25th August assessing the 
costs of the application before him is set 
aside. The District Judge will now proceed 
to determine the application. under section 
195 (b) according to law. 

Let the record be sent down at-once. 

W. C. A. oS 
Rule made absotute. 


OUDH JUDICIAL COMMISSIONERS 
COURT. ; 
CRIMINAI, REFERENCE NO..44 OF 1928. ' 
January 3I, 1923. | 
Present-—Mr. Dalal, A. J. C. and Mr. - ’ 
Simpson, A. 1.0 grin 

EMPEROR-—COWMFLAINANT: 
| ^ Uersus 

SHEO RAM- AND OTHERS—ACCUSED. 

Criminal Procedure Code( Act V of 1898), s..106 
—Securily order—Conviction under section. 323; ` 
Penal | Code— Attack ino pulic — place— Breach 
of the peace. 

As an attack in a public place involves a breach 
of the peace, an order requiring security under 
section 106; Criminal Procedure Code, is. justified 
against a person convicted under section 323, 
Indian Penal Code, for striking with a lathi and 
kicking and cuffing another in an' open public 
place. . 

Dubri v. Emperor, 71 Ind. Cas. 691; 8, O.,.]. 318 

4 Cr. L. J. 227,distinguished. 

"Maul Maqbul Ahmad v. King- Emperor, 9 Q. C. 
381; 5 Cr. L.J. 25, Syed Yacoob v. Emperor, 5r Ind: 
Cas 783; 21 Bom. L.R. 270; 43 B. 554; 20 Cr. L. J 
543, lavmi Charn Mundie v. Gourikani Bis- 
was, 7 C.W.N. 25 and Emperor v. Manik Rai, 1r 
Ind. Cas. 589; 33 A. 711; 12 Crd. J. 405i 8 A. Tye Je 
925, referred to. 

Case. reported by the Sessions. Judge, Rae 
Bareli, under section ' 438 of the Crimimal 
Procedure Code. 

Mr. Bhawani Shankar, for the Accused. — 


The Government Pleader, for the Crown, 


Bo 


EMPEROR v. SHEO RAM, | 
ORDER. 


Dalal,. A. J.. C. —This matter ‘has been: 
heard by a Bench.on a certificate by one of 


us under section 8 of the Oudh Courts Act. 
(XIV of 1897). - 


Indian Penal Code. The complainant was 
a servant of a -zemindar and was struck 
with, a lathi by one of the accused persons 


and kicked and cuffed by. the others in an. 


open public place in the village because of 


the. accused’s, displeasure against the. zemin- 


dar. The Honorary Magistrate after a con- 


sideration of the facts of. the case came to the. 


conclusion that the accused should be bound 


over under section 106 of the Code of Crimi-- 


nal Procedure and, as he was not empowered 
to do so,, referred the case to the Sub-Divi- 
sional Magistrate under section 349 of the 
Code ‘of- Criminal- Procedure. The Stipen- 
diary Magistrate fined each of the accused 
Rs. 5 and ordered him.to.execute a bond for 
Rs. 50 to keep the peace for three months. 
The convicted persons applied in revision to 
the learned Sessions Judge who was of opin- 
ion that neither in law. nor on facts was the 
order under section. 106 justified. He con- 
sequently submitted the record to this Court 
with a‘recommendation that the order under 
section 106 may be set aside. 

The leárned: Counsel on behalf of the appli- 
cant$ relied on the following cases: 
Dubri. v. Emperor (x, Maului. Magbul 
Ahmad. v. oo (2),, Muthah 
Chetti v. Emperor (3) Baidya Nath 
Majumdar v. Nibaran Chunder Gope (4) and 
Abdul Ali v. Emperor (5). Dubri's case (1) 
is distinguishable from the present case. 
In this case the complainant was attacked. 
in a public place and: the offence of the: ac- 
cused will, therefore, involve a breach of the 
peace. In the other Oudh casea learned 
Judge. ofthis Court refused to apply: the 
provision of section 106 to a. conviction under 
section 504, Indian Penal Code. There is, 
however,.a ruling by a- Bench of the Bombay 
High Court i in. n Yacoob V. rac (6) 


E M I. 


20 Cr. L. | D 


.Sheo Ram and two others: 
_ were convicted by an Honorary Magistrate. 
' of Rae Bareli of an offence under section 323; 


Nee {1923 


where the Bench held an order requiring 
security.after a conviction.under section 504, 
Indian Penal Code, to be lawful, inasmuch as 
a breach of the peace, or a probability of a 
breach of the peace was an ingredient of 
that offence. In discussing the words "other 
offences involving a breach of the peace" 
Heaton, Je observed: '' To my thinking the 
words cover at any. rate two classes of cases. 
The first class of cases is where there has.actu- 
ally been a breach of the peace. The othef 
class is where the definition of the offence 
involves a breach of the peace.’’. In the 
case of Tarini Charn Mundie v..Gourtkant 
Biswas (7) a Bench of the Calcutta High 
Court sustained an order under section. 106 
against a person who was convicted of house 
trespass: with the object of causing hurt. 

Lastly, may be mentioned the opinion of 
Sir George Knox in Emperor v. Manik -Rai 
(8), that an offence involving a breach of; the 
peace mentioned in section IoÓ means an 
offence, which necessarily involves: a breach 
of the peace or of which a breach of peace: 
forms an ingredient. He went so far as.fo 
include such an offence as in common know- 
ledge is ordinarily or very probably the oc- 
casion of a-breach of the peace, as, for example, 
the removal of alànd.mark, but it.is not ne- 
cessary ‘for me to go so far for the. purposes 
oi:the present case. 

I am of opinion that the offence committed 
by the applicants was one which involved a 
breach of the peace. The learned Judge 
designates the offence of the applicants a 
trivial one and' desires that the order for 
security should.be cancelled on the merits 
of the case. Both the Honorary Magistrate, 
acquainted with local conditions. and 
the Deputy Magistrate in charge of the, 
Sub-Division have considered a security. 
order to be necessary, and I shall be very. 
slow to interfere in such a matter with the. 
discretion of the Trial Courts. 

For these reasons, I would not accept. 
the reference. 

Simpson, A.J. C.— I agree. 


S.D.” * Referenc e not accepted. 
qu 7 € ai N'25: 

8) rr Ind. Cas. 389 334. I; I2 Cr. L. o 
"s 1.9 77 ‘J 49517 
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MADRAS HIGH COURT, 
SECOND CIVIL APPEAL, No, 617° OF Ig2I. 
November 24,. 1922; 
Present:—Sir Waiter Schwabe, ET., 
Chiet justice, and Mr. Justice Wallace. 
DAVUD BHEHVI AMMAL,—PLAINTIEEF— 
APPELLANT 

versus ` 


P. R. RAMAKRISHNA AIYA'R AND 
l OTHERS—DEFENDANTS—RESPONDEN!S. 
Rieti eic J dio Jang properiy— Alienation 
V——Partition-— Allot í lien- 
ated portion— Alienee, vight of. ic 


& partition of the 
in such partition the 
regard to the interests. 
debts due by the t 
allocation of the v 


es not depend on 
. Whether a suit was first brought by him jor a par- 
e joint property or: by the 

other co-parceners agaimst him ee d partition of 
a part. [p. 85, col; x. ]. 
: em in à suit brought by the son for his share 
E i alienated property, it would be open to the 
a n partite Sagat e alienee to decree 

neral niu whi is principle of equi 

would be applied. ‘[p.-83, col; 5g RE n À 


The principle applies not oni f 
. a the y to a case where 
the alienor purports to sell the property as his 
own but also wnere he sells it on behalt of him- 


Scli and on: 
erri 2 behalf of the other co-parceners. (p. 


The. mere ‘fact 


that the ali 
ieee eae alienee knew or must 


a 1 the alienation was not for neces- 
sities - his ri l j 
i ~ not affect his right in equity. [p. 83, 
buramsa - Rowihan v. Thirumalai 
, i irwenkatasami Naick, 7 ‘Lud, Cas.. hearts 
269; (1910) M. W. N. 380; 8 M. L» T. 209: 20 M, 
i. Jj 743, RRT iii 
iyyagari enkalüramayya v. — Aiyyagari 
Ramayya, 25 M. 690; at. pp. rie, 718 (F. BJ Kan 
hishore Kedarnath v., Jamarayan | Ramrachpal, 
20 ind. Cas, 958; 40 C. 966; (1923) M. W. N. 
651; 14. M. L. I. 103; 17 C. W.N, 11869; IS C. 
L. J.237; 15 Bom. Le R. 807; ir A. L. J. 2965725 
M. I. J. 512; 10 N. L. Rum gol. A. £13- (P. C), 
Pear in Mudali v. Shanmuga Mudali; 22 Ind. 
Gas. 555; 38 M. 684; 15 M. L. T. 190; (1914) M. 
> N. 356; 26 M. L. J. 576, followed. 


Sripati- Chinna Sanyasi Razu.v Sripati Suri 
Ve uriya 
e Meus 6 pee Jur. 410; 2d Dee (N. Š) 
, St 4 Chellyar v, Pa; -C 
191. 267; 6 lnk Dae y admanabha. Cheuyar, 


; 22 eC. (N. $. 891, Vadwaiam Pitiat 
v: Natasam Pillay, 16 Ind. Cas. 8355 37°-Mz 4351 
6 | | 
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I2 M, L.T. 192; 23 M, L. J. 256t (1912) M. W, NG 
851, relied on. i os - 

Second. appeal against the decre of the 
Court- of the Second Additional Subordinate 
Judge of Tanjore, in Appeal Suits. Nos. 
68 and 70 ot 1920 (Appeal Suit Nes. 145. 
and 147 of 1920 District Court; Tanjore) 
preferred against the decree of: the Court 
of the District Munsif of Negapatam, 
in Original Suit No. 551 of 1918. 

Mr. A. Krishnaswami Lyer for the Appellant. 
—The only point in the case is, whether. the 
District Judge was right in refusing to allot 
the alienated property to the. alienor 
co-parcener whether a  co-percener ‘kas 
an. absolute and an indefeasible right to 
his share of the alienated properties so 
as to defeat the equitable right of 
the alienee. The claim of the alienee is 
clearly an equitable claim. A. purchaser 
for value has an equity to have. such 
portion or so much thereof as is practi- 
cable, so allotted, if that can be done with- 
out.prejudice to the interests of the other 
co-sharers, See Asyyagari Venkatara- 
mayya v. Atyyagart Ramayya (1) and.also 
Nanjaya Mudaliv. Shanmuga Madali : (2). 
In this case there is no suggestion that such an 
allotment would be prejudicial to the interests 
of the non-alienating co-parceners.. , The 
decision of the Privy Councilin Rambkishore 
Kedarnath v. jainarayan Ramrachpal (3) 
shows that an alienee is entitled to insist 
that he stands in the shoes of the alienating 
co-parcener as to the share he would come 
to-on partition and that. the Court may 
insist on the other co-parcener assenting 
to a partition so as to give effect to. the 
tights of the alienee claiming. through his 
alienor. 

Mr. T. R.. Venkatarama Sastry, for the 
Respondent.—It, has been settled in a series 
of decisions that it is open to a membet-of:a 
family to bring a suit against the purcheser 
ot part of the tamily property tor the recovery 
ot his share in the part alienated ^ without 
claiming a division of the entirety of the 
family property. Jburamsa  Rowihan v. 


I) 25.M. 690 at pp: 716, 718 (F. B). 

E ` 22 Ind. Cas. 555; °38° M. 684; 15 M. Ln T. 
186; (1914) M. W. N. 356; 26 M. L. J. 576. 

(3 zo ind Cas. 958; 40 C. 966; (1913) M. W. 
N. 661; 14 M. L. T. 163; 17 C. W. N. 1189; c8 C. 
L.-J. 237; 15 Bom. I. R. 867; 11 A; L. J. 865; 25 
M. le J. 312: 10 N, L. R. 11 401. A. 213 (P. C, 
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T hirumalas 
, Naick (4). 

That right of the non-alienating co- 
parcener cannot be defeated by a suit by an 
alienee for general partition nor could the 
co-parcener be driven by the purchaser 
from another sharez to irstitute a suit fcr 
general partition. ‘Ike equity of the 
alienee, who purchasesthe properties from 
a limited owner like the manager of a 
joint Hindu family, cannot override of 
subordinate the rights of a member of a joint 
family. The alienee’s claims are- merely 
claims in equity. He purchased with know- 
ledge of the invalidity of the alienation and 
cannot claim rights asif the alienation was 
perfectly good and valid. This principle 
of equity cannot be applicable to a case 
where a manager purports to sell for himself 
and other co-parceners. The representation 
in the latter case is specific and express, 
and the alienee who purchases on these 
terms cannot claim higher righte. 

If in the separate suit for partition at 
the insistence of the-other- membe:, the 
other items had ‘been partitioned, there 
would have been no means of the alienee 
working out his rights which are and must 
be subordinated to- the paramount rights 
of members of joint families to a share 
in the family property. i 


JUDGMENT. 
Schwabe, C. J..—By a deed of absolute 
sale one Ramachandra iyer sold certain 
lands to the 3rd defendant  purporting 
to act for. himself and as the guardian, 
protector and father of his minor son, the 
second defendant. 
The rights cf the 3rd defendant are now 
vested in the plaintiff. Tha rst and znd 
defendants are members of a joint Hindu 
family and the lands in question were their 
joint property, At the time of the sale the 
3rd defendant obtained from the first de- 
tendant a security bond by which the ist 
defendant gavé him an indemnity against 
the loss that might arise by any claim of 
the minor 2nd defendant. ‘That bond took 
the form of a charge to the extent of 
Rs. 6,c09 on certain other lands which it 


Muthuveera Thir. venkalasami 


` " v 0 
(4). 7 Ind. Cas. 559; 34 M. 269 (1910) 


M.W,R. 
386; 8 M.L. T, 269; 20 M. 4 Je 743. ".- 


appears also formed part of.the joint iami- 
iy property. Tis suit is brought for a general 
partition cf the icint family property, and 
itis prayed that on that partition the sut 
lands shall be allotted to the rst defendant 
so that, whether he was entitled to -alienate 
them or not, the plaintiff may get them as 
standing in the shoes of the 1st defendant. 
The DiStrict Munsif of Nagapatam, Mr. 
R. V. Krishna Iyer, held that the sale was 
not binding on the 2nd ‘defendant. He 
decreed partition and: directed that afl 
the joint properties shall be divided into 
two equal shares between the rst and 2nd 
defendants and that in effecting such par- 
tition the lands sold to the 3rd defendant, . 
should. be allotted to the rst defendant 
and adjourned the suit to appoint a Com- 
missioner to effect the partition. Without 


“the appointment of a Commissioner the Ist 


and 2nd defendants divided the property 
filing lists of properties whichthey had agreed 
to take in those lists allotting to the 
Ist defendant the properties sold to the 
5rd defendant. It was uot contendéd 
that this division of property would work: 
any injustice to the 2nd defendant and in- 
deed by the agreement between the 2st 
and 2nd defendants as to the division it ' 
is clear that it was admitted that this was 
not the case. . The District Munsif in his 
judgment has stated quite clearly the prin- 
ciple to be applied. On the case coming 
before the Subordinate Judge, Tanjore, 
he reversed the decree stating that the 2nd 
defendant has a prima facte tight to a half 
share in the specific properties . alienated 
and that there was no reason for.depriving 
him of that natural right in giving 
effect to the equity in favour, of the 
3rd defendant and he saw no paramount 
equity to be enforced in favour of the ard : 
defendant or his vendee so as to override 
the natural rights of the plaintiff operating 
to his prejudice. 
The principle of equity to be applied in : 
such cases is well established and will be 
found clearly stated in the judgment 
of TA Kan Iyengar, J., in his vety 
learned judgment in Aryyagart Venkata- 


yamayya v. Atyyagart — Ramayya — (a) 
and in Nasjays Mudali v. Shanmuga 
Aiudali (2), and. ik is that a 


purchaser from one member of a joint 


family of property which that member bas 


| "o 
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no tight to self, it being. the joint ‘property, 
can. enforce’ the sale only by a-partition 


: of the entire family-property, and if in sach 


. to the-debts due by the family and to, an ` 


"e 


. Partition. the property sold can, with: due 


regard to the interests of the other sharers, 


equitable allocation of the. various . items 


‘ot family property to the shares of. the 


several; co-parcenéts, -be . wholly . allotted 
to the vendor's share,the purchaser will be 
entitled to the whole property: which the 
vendor professed to- convey to him.In my 


judgment the learned District Munsif puts 


this. case. from the right point -of view and 
T shall content myself. with saying-that I 


^ have nothing to'add to his excellent judgment 
. which is a clear 
“ment, and that I do. not agree with the 


and well reasoned-judg- 


judgment of-the Subordinate Judge because 
I do. not appreciate what natural rights 
of the. plaintiff operating to his prejudice 


| are overtidden by. the District Munsif’s 


decree, But’ Mr. Venkatarama Sastry. 

as contended.that it is ‘now .establish- 
ed as far as „Madras is - concerned that; 
where family property has -been alienated 


by one co-parcener, the others may without - 


any general partition either claim the whole. 


property from. the.alienee ‘ot’ may claim 
“back their share of that property, such share. 
. being the.proportion to which they. would 


have been entitled on. a “partition of that 


. specific.property, and for this proposition . 
we are referred. to the judgment of a Pull 


" Bench of this; Court in Iburamsa Rowthan 


e: 


V... Lhirumalat- Muthuveera. Thiruvenhata- 
sami -Naick (4). 


That case is, of course; 
binding. on,us sitting in second appeal, 
but I do not think that it was ' intended. 
by that Court in any way to dissert. from 
the principle of equity stated above and so 


well-established. Nor dof think that it was 


meant. whether the alieneé in such cases 


could get the property was to depend on ' 
whether a suit was first brought by him for 
a partition of the whole joint property or by . 


the other co-parceners for a partitign of a part. 


We are informed that there was pending, ` 
at the time of the hearing of this suit, another. 


suit by the son -claiming partition of the 
particular property..and award to him‘ of 
a half; so that if, by chance that suit had 
been heard first and the principle in Ibu- 
ramsa Rowthan v; Thirumalat Muthuveera 
Thiruvenkatasamd 
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‘in. the: shoes of the 


Natck. (4) had been- 
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applied, assuming ‘it. to` be” consistent. 
with the" équitable principle’ that would 
otherwise apply, the son would have got 
half ‘of the property in. question and the 
plaintiff one half, whereas by applying the: 
equitable principle he would have got the - 
whole of what had been sold. That, there is 

no such conflict, I- think, is clear from the 
decision of:the Privy. Council in Ram- 

kishore Kedarnath v: Jainarayan Ram- 

vachpal (3). Thete the suit. was brought 
by members of ‘a joint? Hindu . family 
to set side an alienation by their father to 
an.adopted son whose adoption was alleged 
to be invalid: ^ Their - Lordships in sending 
back the case pointed out that thé. adapted 
son might be entitled to insist that he stood 
adoptive . father 
and “be entitled in that suit to obtain a 
partition in which. he could get the share 
which would come to the father so as to 
give effect to any rights to^ which. the 
adopted son might be entitled claiming 
through “the father. in my view, this is 
authority for the proposition that, if this 
suit had béen a suit by the son for a share 
of the.alienated property it would be open 
to the Court on:the application of the alience 
to ‘decree-a general partition in which the. 
principle of equity should be applied. ' 


"Itisfurther contended that this principle 


has no application where the alienot-pur- 
ports not to sell the property as his own 
but purports to. sell it'on behalf of himself 
and-on^behalf of the other . co-parcener, 
his infant son. ;I am unable to appreciate 
this distinction, for it is clear that, if hec had 
sold in his own name, then ‘the principle 
would apply, and I do not appreciate how 
the fact that be purported to sell both for 


‘himself and for his infant son in any way re- 


duces the interest purchased by the alienee. 
It was further contended that the pur- 
chaser must ‘have known from the state- 
ment of the consideration that the rst 
défendant had no right to sell the property 
as managing member, because the considera- 
tion showed that- the sale could not have 
been for necessities. The Subordinate.Tndge 
alienation so as to bind the minor's in- 
terest in the property.-On am examination 
of the-censideration, a considerable-amount 


. States that there was uo necessity for the 


, was paid.in cash;bnt'a large- balance was’ 
secured by-a hypothecation -bond.-of some. 


"SN 
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property of the purchaser. I am. not satis- 
fied that this fact must necessarily have 
shown to the purchaser that the sale could 
not be a proper alienation in the interest of 
the joint family ; nor do I see, even if it were 
so, why I should deprive the purchaser of 
his rights. against the alienor to obtain 
the alienor's interest by partition on, the 
eee principle which has. been. applied 
ere. | 

It was also argued tliat the taking of 
the security-bond was evidence that the 
purchaser knew that the Ist defendant 
had no right to alienate, and. also that 
its . existence. prevented the. application 
of the equitable principle. It is a wise 
precaution when purchasing. from a managing 


member to take security against possible , 


claims of other. co-parceners, and I-do not 
think that any such sigriificance is to be 
attached to. the taking of this bond. If, 
however, the security, if resorted to by the 


purchaser, would result in. the son being. 


in.a better position, it may be-that the Court, 
in. applying . the- equitable principle: might 
take that into consideration, But that is 
not the -case here, as the property given. 
assecurity is also joint property; and there 
is no evidence, not, has;it been. suggested, 
that the son would in any way, benefit 
by that security property. being. allotted to 
the father and. given to the plaintiff. - 
For these reasons, this appeal must be 


, allowed and the. decree. of. the. District 


Munsif must be restored so far as: A schedule 


property is concerned. "The plaintif- must | 


have costs of the appeal in the Court of the. 


Subordinate Judge.and.of this. appeal. 


Wallace, J,—I agree. On the important 
question. of law- raised. in this appeal, I 
should like to say a few -words. 

` I. The pointfor decision in .this case is:~ 
Can a  co-parcener whose share in one 
item. of joint family property has been 
wrongly. alienated: by another. co-parcener, 
who § nevertheless. had. the. power of 
alienating it, resist the delivery by the. Court 
of that share to, a bona jde purchaser of it 


from the alienating co-parcener in the practi- - 


cal. working out of the equity of that pur- 
chaser to have decreed to him, in his general 
partition suit brought: for that purpose; 
the property purchased. by biri. bona fide 
for value,. apart from any consideration 
9f tha. question whether any real unfair- 


= 13 s & - - = 
WAN ^19.M. 267; 6 Ind. Dec. .(&.8-) 891.. 
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ness or injustice would be done to the 
non-alienating co-parcener by granting 


the alienee the decree he seeks for? 

2. The main and well-settled principles of 
law necessary for consideration here. as laid 
down in this Presidency are : (a) that ordinari- 
ly no co-parcener can sue for partial partition 
of his share in any single item of joint 
family property, (b) that when a specific 
item of. joint family property .has been 
alienated by another co-parcener, a. non- 
alienating.co-parcener can sue for recovery 
ofhis share in the item  alienated [See 
Sripati Chinna Sanyasi Razu v. Sripatt 
Suriya Ragu (5) and Subramanya Chetryar v. 
Padmanabha Chettyar (6); or (c) where 
the alienee has been given. possession. of 
such specificitem; the whole joint family 
may sue to recover possession: See Ramkishore 
Kedarnath v. Jainarayan  Ramrichpal (3). 
As against these. rights of co-parceners against 
the- alienee, from a co-parcener .has.to 
be: set the- right. of such, alienee to 
enforce: by a. general partition. suit his 
right by. purchase in and possession of 
the specific” item purchased, if that. can 
be done-whithout prejudice to the co- 
parceners who werenot: parties to the 
alienation: Nanjaya Mudali.v. Shanmu- 
ga Mudalt (2), Atyyagart Venkatavamayya 
v. Aiyyagari Ramayya (1). This right 
will -prevail against right (c) set out above, 
vide. the -Privy Council decision. in: Ram- 
kishore Kedarnath v. Jainarayan Ramrach- 
pal: (3).. The present question. is whether 
it also. prevails against . right: (b). 
Now, while. it is not necessary for the non- 
alienating co-parceuer to institute a suit 
for general partition, in, order’ to: recover 
his share in the item. alienated by’an- 
other- co-parcener, while he may sue: for 


partial partition, of his share. in. that item 


only. I do not find any: authority for hold- 
ing that; when he.has so recovered that share, 
it is, as against hisfellow co-parceners, his 
specified property or that the effect of his suit | 
is-to cause the recovered share to. cease to. 
be the joint family property, which it was: 
before the-suit. No more after the suit: 
than: betore it, can the recovering co-parce- 
ner:pred.cate that he has himself a particolar 


(s), 5.M. 196; 6 Ind. Jur. 410; 2 Ind. Dec, (5.5) 


a 
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Share in that item ofthe joint family prop- 
erty. He has in my view merely recovered 
that share for the joint family, or rather 
prevented it passing as a specific item out of 
the joint family property, prevented that 
hitherto undivided share of his crystallising 
into a specific divided item, and so sepa- 
rating itself from the general property. His 
decree does not have the effect of dividing 
the alienated item by metes and bounds 
between himself and other non-alienating 
co-parceners. But, of course, an alienor 
.co-parcener has lost his claim to share 
in that item at a general family partition. 
In my view the decree obtained in such 
a suit by a non-alienating co-parcener, while 
it is an exception to the general rule that nc 
co-parcener can sue ‘for partial partitior, 
does not go further.and- form any exception.to 
the rule that no co-parcener can, as against 
his co-parceners, predicate that he is entitlec 
to hold and retain against them a particu: 
lar share in any particular joint family 
property. .By.the very frame of the suit, 
the decree in it is a decree for partial parti- 
tion as against the alienee, but notas against 
his  co-parceners, and -its object s to 
ascertain: by partition the particular prep- 
érty which the purchaser may retain and 
to -separate - that from the joint. family 
property. The decree in it will, no doubt, 
bind ‘the .alienee to this extent that 
he cannot contend that the non-alienat- 
ing.co-parcener's:share ‘must be available 
for-recovery by him. It does not preclude 
him from claiming that in working. out his 
equity, it may ‘be-available, though no doubt 
the ‘existence: of: the decree may in certain 
cases raise a strong -equity in favour 
, of the non-alienáting co-parcener retaining 

the. share he. had.taken so much trouble to 
recover, 

3. It ‘follows then that, when an alienee 
from a'co-parcener. files. his suit for general 
partition in .order-‘to work.out‘the equity 
in his.favour as.purchaser, a non-alienating 
co-parcener "who has .obtained a decree 
for his share of that item,” is not 
ordinarily in any -.superior -position 
to retain that share against the .alienee 
than a-non-alienating co-parcener who .Las 
not obtained such .a decree, and cannot 
without proof.of specific prejudice to him- 
self,:set up against'the.alienee a ‘claim to 2 
particular share in the.item alienated, since 


Tule will apply, viz., 
will be-decreed the possession of the specific 


that share has fallen back, into the 
general family property, or rather has 
really never left it. In working out the 
equities, it follows that the ordinary 
that the  alienee 


property purchased by him, if that can be 
done, without substantial injustice to the 
co-parceners, and no co parcener has a 
right to insist, in the absence of proof of 
such injustice, on his being given on 
division a share in the alienated item.. 

4. None of the rulings quoted in support 
of respondents seems to me to affect this 
result. That in Jlbwramsa Rowthan v, 
Thirumalai Muithuveera Thiruvenkata- 
sami Naick (4) deals with the equities 
between two  alienees, each from a 
separate co-parcener, in whick case it 
was held that equity could not insist 
on the second alienee. suing for general parti- 
tion but would permit him to sue for the 
partition of his share, corresponding. to 
his alienor’s share in the property conveyed 
to the first. alienee. This was merely 
an extension of the principle that the alie- 
nee shall, “so far as possible, be -decreed 
what he purchased. This ruling did not 
consider the question what the effect 
of a suit by one of the alienees for general | 
partition. for the purpose of working out 
his equity would be, and it is certainly no 
authority forthe proposition that such an 
equity cannot be enforced agaiust a non- 
alienating co-parcener who has recovered 
by suit his shaze in the property alienat- 
ed when no substantial injustice would 
be done to him. 

5. So long as the alienee refrains from 
filing his suit for general partition, $e., 
from insisting on the working out of his 
own equity, the claims of the non-alienat- 
ing co-parceners will be enforced against 
him, on equitable terms. See. Vadivalum 
Pillay v. Natasam Pillay (7). The principle, 
as I understand it, is that, until he sosues, 
his interest in the property is only vested 
and not separate, “‘a legalestate " not yet 
reduced into possession and which may 
never be reduced into possession. But when 
he has stted to carve out and reduce to pos- 
session that vested interest and has ob- 

e 


(7) IG Ind. Cas. 835} 37 M. 435; 12 M. T. T. 
192;.23 M. L. J. 256; (1912) M. W, N. 851. 


| 86 
BHOLA NATH 9. SUPPER, 


2 tained a decree, then his equity to get for 
‘himself the specific . property in which -he 
„purchased an interest will prevail, if no 
substantial injustice will be thereby causec 
-to the co-parceners, and can be resisted 
by any co-parcener on no other ground thar 
that it will do him a substantial injustice. 
1 agree with the learned Chief Justice that 
in this‘ case no substantial injustice has 
been proved to be likely to follow the allot- 
ment to the purchaser of the property 
purchased by him. - PE 


6. L have nothing to add on the other 


parts of the case and agreethat the appeal 


bentes 


the learned Chicf Justice, 


V.N. V. Appeai aliowed. 


, » LAHORE HIGH COURT, 
Crvi Revision "No. 861 oF 1922. 
i February 9, 1923. 
Present -—Mr. Justice Le Rossignol. 
BHOLA NATH— PLArmNTIFF— PETITIONER 
: VEYSUS | 


, SUPPER—DEFENDANT—RESFONDENT..- 


Transfer of Property Act (IV of 1882), s. 109 
—Lease— Transfer of lessoy's intervesi— Notice io 
lezsee, absence of. effect of. | 

Section 109 of the Transfer of Property Act 
. provides no Deua for want of notice to the lessee 

of the transfer of the lessor's interest except the 
loss of rent 
lessor. The want of notice does not absolutely 
Atbar the transferee from recovering rent from 
the lessee. 

Petition, under section 25 of Act IX of 
1887, for revision of the decree of the Munsif, 
First Class, and Judge, Small Cause Court, 
Delhi, dated thé 27th.of July 1922. 

Mr. Shamaty Chand, for the Petitioner. 
. SUDGMENT.—The lower Court has dis- 
missed tbis suit for rent on the ground 


that defendant was never a tenant of plain- 


tiff, for the reason-that the transfer of the 
property by defendant's lessor to plaintiff 
was not notified to the defendant. l 
The Transfer of Property Aet applies 
to this part of Delbi and section 109 pro- 
vides no penalty for want of notice except 


must be allowed on the ternis proposed by: 


paid by the: lessee to the original’ 
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‘the loss of rent paid by the lessee to the 


original lessor. - A 
I accept the petition and direct the Court 
below to decide on thé merits. The points 
for decision are : How jong after the transfer 

did defendant occupy the house? 
- What rent, if anv, hes he paid to the 


plaintiff's ti&nsferor ? 


- Costs to follow final event.” _ 
Zz. K. Petition accepted. 


per e HEP Ib Maglie t 


ALLAHABAD HIGH CGURT. 
Civi, Revision No. 138 OF 1922. 

us February 5, 1023.  —— — 
Present —Mr. Justice Lindsav. 


MUNNI BABU AND ANOTHER—DEFENDANTS 


- 


| —APPLICANTS 
o ` . UEYSUS ` : 
KOER KAMTA SINGH-—PLAINTIFY— 
OPPOSITE PARTY. 
_ Civil Procedure Code (Act V of 1908), O GJI, 
y, 2——Specific Relief Act (I of 1877), ss.' 19, 29," 


" applicability of — Conivact for sale—Suit for specific 


performance, failure of —Subsequent suit for recovery 
of earnest money, whether barred —1I imitation applic- 
able— Limitation Act (IX of 1908), Sch. I, Arts. 
62, 97— Hindu Law— Earnest money paid to father, 
recovery of— Personal decree against sons— Pious . 
obligation. : : ` 

If a plaintiff is not successful in his suit for the 
specific performance of a contract for sale, he is 
not precluded under O.II, x. 2 of the Civil Pro-. 
cedure Code from bringing a suit to recover the 
earnest-money paid. The claim for the earnest- 
money is based upon a different cause of action 
from that of the claim for specific relief. 

Sections 19 and 29 of the. Specific Relief Act do ` 


r 


not apply, where the claim is for the recovery’ of 


earnest-money. [p. 87, col. 1. 
‘Parangodan Nair v. Perumioduka 
27 M. 380, referred to. TN . 
The proper Article of the Limitation Act to apply 
to a suit for recovery of earnest-money after a 
suit for specific performance of a contract for sale, . 
has failed is Art. 97 and not Art. 62. [p. 87, col. 2.] 
Udit Narain Misr v. Muhammad ` Minnateulla, 
25 A. 618; A. W. N. (1903); 117, Amma Bibi v. Udit 
Narain Misra, x Ind. Cas. 890; 31 A. 68; 9 C. I, 
J. 512; 11 Bom. L. R. 525; 19 M. L. J. 295; 6 M. 
L. T. 89; 36, I. A. 44 (P. C.) and Hanuman Kam-. 
mat v. Hanuman Mandur, 19 C. 1323; 18 I. A. 158;. 
6 Sar. P. C. J. 913 9 Ind. Dec. (N. $.) 527 (P.C, 
followed. - . MP M : 
` In a suit for the recovery of earnest-money against 
thesons ofa Hindu father with whom the con- 
tract for sale was entered into and who died prio: 


‘Tilot ‘Chata, 


to the filing o£ the suit, it is not improper to givea .. . 


personal decree against the’ sons, inasmuch as 
the father having died the sons are under a pious. 
obligation to discharge his debts. [p. 88, col, 2.) 
Mcr A 


4 
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' Civil revision from an order of the Judge 
of the Court of Small Causes at Agra, dated 
the r2th August 1922. l 
Mr. N. P. Asthana, for the Applicants. 
| St. C. Thompson and Mr. U.'S. Bajpai, 
for the Opposite Party. . 
JUDGMENT.—This is an appligation for 
revision of a judgment of the Smail Cause 
Court at Agra. mE 
. The suit was brought by the plaintiff 
-for thé purpose of recovering a sum of 
Rs. 200 which he had paid as earnest-money 
iu the following circumstances :— 
On the Irth of October r915 the plaintiff 
had entered into a contract with the father 


of the defendants for the sale of certain. 


property. Afterwards, the plaintiff sued 
the father of the defendants for specific 
performance cf the contract. That suit 
was.dismisséd finally by a judgment of 
this Court. The. plaintiff now brings the 
present suit for recovery of the earnest- 
money paid. The father having died in 
the meantime the suit was brought against 
the sons. RM 

Two pleas were raised in the Court below 
in order to defeat the plaintiffs claim. 
“It was argued in the first place that the 
suit was barred by the provisions.of O. II, 
i.'2 of the Code of Civil Procedure. The 
"lower Court overruled this plea and, in my 
opinion, rightly. 

The learned Counsel forthe applicant 
"bases his claim upon the provisions of 
section 29 of the Specific Relief Act. The 
- lower Court in its judgment refers also to 
the language of section 19 of the same Act. 

Section 19 enables a person who is claim- 
ing specific performance to ask in addition 
iér compensation. Section 29 bars a sub- 
sequent suit for compensation after a suit 
for specific relief has been dismissed. Nei- 
ther of these sections has anything to do 
with the present case where the claim is 
for recovery of the earnest.money. O. II, 
r. 2 has no application. The claim for the 
earnest-money is based upon a different 
cause. of action from that of the claim for 
specific relief. I may refer in this connection 
to the case reported as Parangodan Nair 
v. Perumtoduka [lot Chata (x). 

The other plea raised was a plea of limita- 
tion. The defendants contended that Art. 
62. was the proper Article to apply on 
. (1) 27 M. 380. `` 
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the ground that the. money advaficed by 
way of eazrest-money should be deemed to 
be money had- and received and that the 
suit under this Article was barred by limita- 
tion. The lower Court rejected this plea 
and applied’ Art.- 97 of the Schedule to 
the Limitation Act, holding that the suit 
was one to recover money paid on an existing 
consideration which had afterwards failed. 
The lower Court took the starting point 
of limitation to be the date of the judgment 
dismissing the plaintiff's suit for specific 
performance. Clearly; this was a correct 
decision. ‘The case is covered by authority - 
reported as Udi? Narain Misr v. Muhammad 
Minnat-ulla (2). Another case which is 
in point is Amma Bibi v. Udit Narain 
Misra (3), a decision of their Lordships of 
the Privy Council in which the judgment 
in Udit Narain Misr v. Muhammad Min- 
nat-ulla (2) was upheld. 

The applicant has relied on Hanuman 
Kamat v.. Hanuman Mandur. (4). That 
was a case where one member of a joint 
family governed by Mithila law had executed 
a sale. It was there held that an agreement 
for sale bv a member of a joint family was 
not void but voidable and that the consider- 
ation only failed when the purchaser being 
opposed found himself unable to obtain 
possession. The failure of consideration 
did not take place when the money was 
paid so as to bring the case under Art. 62 
of the Schedule to the Limitation Act. 
On page 126* of the report their Lordships 
say :—''If there never was any consideration, 
then the price paid by the appellant was 
money had and received to appellant’s use. 
But their Lordships. think that the sale 
was not necessarily void, but was voidable 
only if obiection were taken to it by the 
other members of the joint family. If so, 
the consideration did not fail at once, but 
only from the time when the ‘appellant 
endeavoured to obtain possession of the 
property, and being opposed, found himself 
unable. to obtain possession. There was 
then, at all events, a failure of consideration." 

And, therefore, Art. 97 applied. 

(2) 25 A. 618; A. W. N. (1903), 117. 

(3) r Ind. Cas. 890; 31 A. 68; 9 C.L.J. 512; 
11 Bom. L. R. 525; 19 M. L. J. 295; 6 M. L. T. 89; 
36 I. A. 44 (P. G.). 

(4) 19 C. 123; 18 I. A. 158; 6 Bar. p. C. J. ott ` 
ġ Ind. Dec. (N. $.) 527 (P. C). 

* Page of 19 C. —[Ed.] ^" - . 
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- This-ig exactly the: case here and I hold 
that- the decision of the Court below is 
correct. It has been represented to me 
that.the-lower Court has given a personal 
decree, against the- defendants and it is said 
that, in the circumstances, the father having 
died no personal decree ought to be made 
against.the sons. On the otherhand, there 
isthe consideration that the father having 


died, -the sons are undera pious obligation 


to discharge-his debt. I do not think:there 
is any. ground for interference with ;the 


decision of the Court below. The. applica- : 


-tion -is .dismissed--with : costs. 


M. AcAS& N. K. Application dismissed. . 


‘CALCUITA HIGH COURT. 
APPEAL FROM ORIGINAL, DECREE - No, 
132.OF 1920. 
March 9, 1922. ; 
Present;—jJustice. Sir. N.-R. Chatterjea, Kr., 
~ and Mr. Justice Pearson. 
JOGESH CHANDRA SHAHA— 
 PETITIONER—AÀPPELLANT 
i _.UCLSUS 
BHIKU SAU PARAMANIK AND, OTHERS 
^ A OBJECTORS— RESPONDENTS. 
Will—Testamentary capacity—Sense or conscious- 
` mess, existence of, "if. sufficient, 
“The mere fact that atthe time of the execution 


- cm 


ness, or that he was. able.to.answer a question or 
two put by ‘the Doctor about his illness, 
is not sufficient evidence of his testamentary 
capacity. '[p..90, col. 2.] < 

„Appeal.against the decree of the District 
Judge, Birbhum, dated the 23rd June 
1920, ... 

.Dr. Jadu Nath Kanjilal (with him 
Babu Jyotish Chandra Sircar), for the Appel- 
lant.—I beg to.submit that the learned: Judge 
has arrived at a wrong conclusion. on a 


wrong consideration of.the evidence addres-. 


sed on. behalf of my client. -My client was 
more intimate with the testator than the 
objector arid such is also the clear finding 
of the learned Judge and sg it was-quite 
natural and fit that the testator should make 
the Will in favour of my’ client. The learned 
Judge has misread the-evidence and come to 
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a.wrong finding that the testator had no 
testamentary capacity when he is said 


11923 , 


to have executed the Will: The learned . 


Judge makes much of thefact that, although 
there were Pleaders, Mukhtears and other 
respectable persons they were. not called 
in to attegt the Will. Isubmit that, as the 
testator was a Shaha—one of the depressed 
classes—it could not be expected that res- 


. pectable men would come to attest his Will. : 
""The.evidence of the Kaviraj is entitled to 


great respect and credence and he has said 
that the testator was in full possession of 
his.senses. 'The Doctor also has deposed 
to the same effect. The evidence of Rakhal 
is also clear and explicit on the point. Shib 
Nath Saha is written as Shibu Saha by 
reason of abbreviation and cannot be re- 


garded..as a material discrepancy. Shaha 


can:be spelt as Shou. The Kaviraj and the 
Doctors’ evidence as to the testator’s full 
possession of senses when he executed the 
will ought to be sufficient to cut the ground 
from ‘the bottom of the learned Judge’s 
findings and the appellant should succeed 
on the evidence. . 

Babu -Amarendra Nath Bose (fo: Babu 


Manmatha Nath Mukherjee) and Babu Panna : 


Lal, forthe Respondent, not called. 
JUDGMENT.—This appeal is , against 


an order of the District Judge of :Birbhum ` 


refusing to grant Probate of the Will of 
one .Rasaraj Saha. He is said to ;have 
executed the Will on the 2nd November 
I919 at about IO A..M. He died the very 
same day at about 4-30 P. M. 

The petitioner who propounded ‘the Will 
is.a distant agnate of the deceased. The 
objector is the first cousin (father’s brother’s 
son). He lived at a different place aboüt 
12 miles away and had no .concern with 
the deceased. On the other hand, Rasaraj 
used to take his food in the house of the 


petitioner and was evidently more intimate ` 


with him. Under these circumstances, we 
think the learned Judge was right in hold- 
ing that the deceased, if he had testamentary 
capacity when he is said to have: executed, 
the Will, would in all probability bave 
excluded the objector and that the Will 


in favour of the petitioner could not be said - 


to be vnnatural. 


The learned Judge, however, found that 


the deceased had no testamentary capacity 


at the time when the Will is said to have 


fos 
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been -executed -and that the Wil- was not 
executed by. the deceased. 

-Seven witnesses have been examined by 
the petitioner. The -learned Judge has 
considered the evidence of those witnesses. 
He has pointed out certain discrepancies 
in the statements made by some of them 
“and has, upon a consideration ef the various 
circumstances.: mentioned in his judgment, 
come to the conclusion that the deceased 
had no testamentary capacity. < 

-We need not consider in detail the evidence 
of witnesses other than “Rakha!l, Noor 
Mohamed, Dr. Monmohan and Kaviraj 
Brojendra Narain Sen, .the last - witness 
having. been examined under orders of this 
Court passed by another Bench. 

It appears that the Kaviraj saw the de- 
ceased once in the morning and the second 
time at about ro A. M. On the first visit 
he prescribed Makaradhwaj and musk. At 
that time the patient. was pulseless and 
weak. At that time the Kaviraj asked the 
. deceased since when, he felt so bad. He 
replied "from over-night." He again visit- 
ed him at about ro.A. M. Rasaraj asked 


... him.if:there was any chance of his.survivirig 


the disease and he told: him that there was 
none. The Kaviraj says that he did not 
hear that ;Rasaraj was going to execute 
any document but that he saw some sheets 
of white paper.and pen and ink with Jogesh 
(the appellant) at 8-30 A. M., when the latter 
came to his house’ for medicine. 
those. papers- were, he could not say. 
As for the Doctor, he says he does not 
remember the hour at which he saw the 
deceased, that when he saw the . deceased 
in the morning, he wasseriously ill, but that 
he was in full possession of his senses. He 
does not remember, however, what, if any, 
conversation he had with him. He also 
says that there was no talk of any Will in 
the morning, but that in the evening he was 
in the house of the deceased, Rakhal Bistoc 
told him that the deceased had executed 
a Will and he saw a piece.of;paper lying ir 
the Angina. na; ° | 
Noor Mohamed, who is a clerk in the 
Birbhum Collectorate, says that on Sunday 
morning he heard Rasaraj was pulseless 
and in extremis and went to see him. He 
asked Rasaraj whether he was going to 
execute a Will in favour oi Jogesh.. He 
answered in the affirmative, That was at 


What 


about 7 or 7-30 in the morning. He again 
saw the deceased at avout 11-30 A. M. He 
could not speak then and made signs to 
express that he was not well  Sometime 
after that, Rakhal (one of the witnesses to 
the Will) came to his house and requested 
him to be an attesting witness. "The witness 
said: that, as the paper was not stamped, 
his conscience did not permit him to be a 
witness as requested. 

The learned Judge observes that the real 
reason: why his conscience did not permit 
him to be a witness was that the Will. was 
not genuine and not that it was unstamped, 
He has also commented upon the factthat, 
although there were Pleaders, Mukhtears 
and other respectable persons in the neigh- 
bourhood, none of them was called to 
attest the Will. F 

It is contended before us that it is.not 
to be expected that such persons should 
come in for attesting the Will of a Saka 
and with respect to, property valued 
at Rs. 13,300 only. Although we do not 
think there is much force in the, comment 
made by the learned Judge, there were 
respectable persons available for the pur- 
pose, namely the Doctor, Kaviraj and Noor 
Mohamea who actually came to see the 
deceased in his house. 


Rakhal says that when the Doctor came 
to the deceased in the after-noon,. he. re- 
quested the Doctor to attest the Will, as he 
had heard about the Will in the morning. 
The Doctor does not say that he was asked 
to attest the Will, nor does he say that. he 
had heard of any talk of the Will in the 
morning, 

he fact remains, however, that Rakhal ` 

attempted to get the Will attested by the 
Doctor in the after-noon just before the 
death of Rasaraj. 

No explanation has been given, as to.why 
the Doctor was not asked to be an attesting 
witness, or even told of the execution of 
the Will either by Rasaraj or by Rakhal 
at the time when the Doctor saw the deceased 
at about II A. M., by which time, according 
to the petitioner, the Will had been exe- 
cuted. They could. have got,the Doctor 
as an attesting witness, and, in-any case, 
there coyld have been an. acknowledgment 
by Rasaraj to the Doctor about the exe- 
cution of Will, y! | 


i 
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- So far as the Kaviraj is concerned, we 
have already pointed out that he never 
heard of the Will although he went twice 
to the house of the deceased.. He went 
„there the second time at about 10 A. M.when 
the Will had already been executed accord- 
ing to the petitioner’s case.. 

Noor Mohamed was also not asked by 


^. Rasaraj to attest the Will, nor was any 


. Statement made to him by Rasaraj that a 


= Will had been executed by him, although 
“he saw Rasaraj at about xi-30 A.M. Rakhal 
‘ requested him to attest the Will sometime 
', after that in the house of the latter. 


The 
fact. that.none.of these three witnesses, 


: who -are respectable persons, was asked to 


-be an attesting witness, or was told by the 


' testator that a Will bad. been executed, 


throws great suspicion upon the case. . 
. Moreover, the attempt by Rakhal to get 


„the Will attested at the time when ‘Rasaraj 
' was dead, or about to die, and the fact that 
. neither the Doctor nor the Kaviraj nor Noor 
.Mobamed had seen the testator execute, 


the Will, nor received any acknowledgment 
fzom him about the execution, also go against 


the case for the petitioner. 


. According to witness No. 4, Sasi Bhusan 


- Saha, when the Kaviraj came, Kiron, the 


scribe, was writing the Will and Noor Mo- 
hamed also saw Kiron writing the Will. If so, 
there is no reason suggested why neither 


Of, them was asked to attest the Will and it 


-. is ‘to be noted that neither of- them says’ 


that he saw the writing of the Will. 
The witness Rakhal appears to have taken 
a good deal of interest in the matter. He 


-is the manager of a Kalibariin that locality 
„and there is a provision in the Will that 


Jogesh, in wliose favour the Will is said 
to have been executed, was to erect a roof 
for the Kahibari and a nalshala. 

The other witnesses are Satya, a grocer 
andarelation of Rakhal, Kiron, the scribe, 


. who is a Pleader's clerk and who was called 


by, Rakhal, and Surendra, a mason, who 


“ constračted the Kalihan; 


. name of Rasaraj is signed on the Will as- 


. The learned Judge points out that the 


, vame of the father of Rasaraj is stated in the 
Will to be Situ Saha, whereas in the admitted 


documents, it was Shib Nath and that the 


Rasaraj Sala; whereas in -the ~dmitted 
document it was Rasataj Sow: and although 
Saha can be spelt both ways as Sou or Saha, 


- was sitting up. 


‘it is not likely that, having adopted one mode 


of spelling, he should sign in another way. 
On the whole, the learned Judge was in- 
clined: to disbelieve the signature of Rasaráj 
on the Will. 

Upon a consideration of the entire evidence 


.he came to the conclusion that the deceased 


had no, testdimentary capacity at the time 


. when the Willis said to have been executed. 
The witnesses were before him, and, after 


considering all' the circumstances, we ate . 
unable to hold that the Judge is wrong 
in,the view he has taken. 

It has been pressed upon us that the Doctor 
stated: that at the time of his first visit the 
deceased was.in "full possession of his senses" 
and, as the Will was in existence at about 
noon, it ought to be held that the deceased 
had testamentary capacity at about ro or 
ILA.M.  . 

But the mere fact that the testator had 
sense or consciousness, or that he was able 
to answer a question or two put by the 
Doctor or Kaviraj about his illness is not 
sufficient.. 

It is stated that the Will was written 
out.under instructions from Rasaraj who, 
all the time the Will was being written out, 
The evidence of the Doctcr 
however, shows that the patient could not 
sit up. 

It is to be observed that no question was 
put to the Doctor or to the Kaviraj as to 
whether Rasaraj had sufficient capacity 


at the time to execute the Will, or any 


question about his mental faculties. Hav- 
ing regard to his physical condition at the 
time, the plaintiff ought to have adduced 


evidence to show that he had testamentary 


capacity. 

On a consideration of all the circumstances 
and the evidence, we think that the REESE 
must be dismissed with costs. 

We assess the hearing fee at one gold 
mohur.. 


BN. Appeal dismissed. 
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SECOND CIVIL APPEAL NO. 2146 OF 1922. 


February 8, 1923. 
Present: —Mr. Justice LeRossignol an 
Mr. Justice Harrison. 
NABI BAKHSH AND OTHERS—PLA'NTIFFS 
— ÁPPELLANTS 
UEYSUS * l 
MUHAMMAD SALAM ULLAH AND OTHERS 
-DEFENDANTS — RESPONDENTS. 


^. Civi Procedure Code (Act V of 1908), s.-11— 
Expl. I V—Res judicata— Test. "DAN 


Where a defendant fails to take a plea which, if 
established, would result in the dismissal 'of. the 
plaintiff's suit and the suit is decreed, the matter 
becomes res judicata under Explanation IV to 
section 11 of the Civil Procedure Code and cannot 
be re-agitated in a subsequent suit between the 
parties. 


Second appeal from an order of the 
Additional District Judge, Jhelum, at Guj- 
rat, dated. the 26th April 1922, reversing 
that of the Senior Subordinate Judge, 
Gujrat, dated the 6th February 1922. 


Mr. Zafrulla Khan, for the Appellants. 
Sir Muhammad Iqbal, 
Khurshid Zaman; for the Respondents. 


JUDGMENT.—The plaintiffs in this case 
are one branch of the reversioners of one 
Mahbub Alam, who died leaving two widows, 
Musammat Jawahar Bibi and Musammat 
Niamat Bibi and a daughter Musammat 
Rasul Bibi who is the child of Musammat 
Jawahar Bibi. Both widows have 
now died and the plaintiffs claim their 
share : of the land left by Mahbub 
Alam, the only contesting defendant be- 
ing Salam Ullah, the son -of Musammat 
Rasul Bibi and grandson of Mahbub Alam. 
The suit was decreed by the Trial Court 
on the ground that, in consequence of the 
previous litigation, the pleas now put 
forward by Salam Ullah were governed 
by the law of res judicata. On appeal the 
learned District Judge held that Ex- 


planation IV of. section 11 did mot apply - 


and remanded the case for decision on the 
merits; and the' only point before us is 
whether the present defence to the claim 
is barred by that section., 

On the death of Mahbub Alam, both 
widows had the land entered in the name 
of their son-in-law, Aman Ullah. In i886 


| INDIAN CASES: 
NABI BAKHSH V. MUHAMMAD SALAM ULLAH. 


KT. and Mr. 


» gt. 


the present reversioners sued for a declara» 


tion that the gift by the widows 7n favour 
of this son-in-law of Mahbub Alami, would 
not affect their reversionary rights. The 
suit was resisted on two grounds, that the 
gift was valid and that he (Aman Ullah) 
was a Khanadamad, but the plaintiffs suc- 
ceeded and obtained a decree. Aman 
Ullah died in 1890 and the land standing 
in his name was mutated in favour of the 
present defendant,- his son Salam Ullah, 
in 1895. In 1905 Musammat Jawahar 
Bibi died and then the reversioners brought 
another suit for possession against" Salam 
Ullah. This suit was dismissed on the 
ground that the second widow was still 
alive, but the , plaintiffs were given a 
declaration that the mutation did not affect 
their reversionary rights. That suit was 


contested by Salam Ullah, only ‘on the 


ground that he stood in his father’s shoes. 
He did not urge either of the pleas which 
he now puts forward that. he is entitled 
to the land as his mother's son and that 
the land is not ancestral. On the question 
whether these pleas should have been taken 
in the previous suit, we find that the 
suit would certainly have been defeated 
by the present pleas had they been estab- 
lished, or rather by the plea that Salam 
Ullah, as grandson of Mahbub Alam, was 
entitled to succeed, that as this ; plea 
was not taken it cannot be taken now and 
that the present defence of Salam Ullah is 
barred by section ir, Explanation IV. 
We, therefore accept the appeal and re- 
store the order of the Trial Court giving 
the plaintiffs the decree they seek. ‘The 
plaintiffs costs will be .paid  through- 
out by Salam Ullah. The other defendants 


“ were merely pro forma and have not appealed, 


Z. E. Apbeal accepted, 
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ALLAHABAD .HIGH COURT. 
LETTERS PATENT ÁPPEAL NO. 95 OF 
1921. 
February 16, 1923. 
` Proseni;—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir P. C. Benerji, Kr., 
Shelkh  VILAVAT HUSSAIN AND 
ANOTHER-—DEFENDANTS——APPELLANTS 
` Versus i 
Musammat MISRAN AND OTHERS-— 
PLAINTIFFS—RESPONDENTS. | 


Fraud—Fvaud accomplished—Estoppel— Equity 
—Defence of In pari delicto, 


In all cases where a plaintiff is relying upon a 
deed, the defendant is entitled as of course to 


give evidence of the circumstances under which. 


the document came into existence. : When those 
circumstances embrace and include an allegation 
of a joint fraud by both plaintiff and defendant, 
the particulars of that fraud must be pleaded; 
and it is then the duty of the Court to look into 
the matter, and if the Court comes to the conclusion 
. that the parties were acting together with a view 
to ‘perpetrate a fraud, and did in fact perpetrate 
that fraud, and that there is no difference in.the 
degree of guilt of the plaintiff (who is asking the 
Court to give him some help) and that of-the de- 
. fendant the duty of the Court is not to.assist either 
party: in other words, the duty of the Court is 
to dismiss the claim, because the Court having 
then in its knowledge that it has before it two 
persons equally guilty of fraud will not assist 
either of them. [p. 93, col. 1] 
. Taylor v. Chesier, (1869) 4 Q. B. 309 at p. 312; 
Io B. & S. 237; 38 L. J. Q. B. 225; 21L. T. 359, 
Herman v. Jeuchner, (1885) 15 Q. B. D. 561; 54 L. 
J. Q. B. 340; 53 L. T. 94; 33 W. R. 606; -49 J. P. 
502 and. Raghupati Chatterjee v. Nrishingha Hari 
Das, 7x Ind. Cas. 1; 36 C. L. J. 491;(1923) A. I. R. 
(C. 90, followed. —— 

Sidlingappa v. Hirasa, 31 B. 405 at p. 410; 9 
Bom. L. R. 542 and Doe d. Roberts v. Roberts, (1819) 
2B.& Ald. 367;20 R.R.477;106 E. R. 401, 
dissented from, 


Letters Patent Appeal against -an order 
of. Mr. Justice Stuart, dated the 19th May 
1921. | 


Messrs. U. S. Bajpai and Janki Prasad, 
for the Appellants. 

Mr. Haribans Sahat, for the Respondents. 

|. JUDGMENT. 

Mears, €, J.—This is an interesting 
case which has given rise to a discussion 
as to under what circumstances a defendant 
can properly plead and rely upon facts 
showing that he andthe pla'ntiff were in 
pari delicio. 


fi, The circumstances are ° as simple 
as they can be. Sheikh Vilayet Huscain 
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and Musammat- Imaman were, on the rath ^ 
of September 1904, indebted to various 
creditors. There was at least one decree 
outstanding which was in the course of 
execution. In that position of affairs 
they turned to Muhammad Ismail, who was 
a friend and who agreed with them that. 
a fictitioug deed of sale of property should be 
executed in his favour so that that might 
serve as a shield against the demands of 
creditors. That deed of sale was in fact 
executed on the 12th of September 1904 and 
no consideration passed from Muhammad 
Ismail to the ostensible vendors. Muhammad 
Ismail put forward a claim and got this 
very property released from the operation 
of the decree. Therefore, the. contem- 
plated fraud wassuccessfully carried out, 
It is probable Muhammad Ismail collected 
the rents for some period, but if this was 


done,it was only to make the transaction of 


the 12th of September 1904 appear to be a 
genuine and valid one. Under some cir- 
cumstances which are not very clear, on the 
death of Muhammad Ismai! Vilayet Hussain 
and Musammat Imaman got possession 
of the house and began to collect the 
rents themselves. In this way they asserted 
possession and dominion over the house 
in question. That was.in the year 1909. 


On the 30th of June 1917, after a lapse 
of some nine years, the plaintiffs, who 
are the heirs of. Muhammad Ismail, brought 
the suit to recover possession on the strength 
of the sale-deed of the 12th of September 
IQC4. 


It is now important to turn to the plead- 
ings to see how the case was framed by the 
parties. As one would expect, the plead’ 
ing inthe plaint was quite simple; it was 
based upon a sale-deed, the death of 
Muhammad Ismail and the realisation 
of rents by the defendants. To that appa- 
rently genuine claim the defendants set up 
what they contended was the true story; 
thatisto,say, they drafted pleas which 
showed, if they were true, and as they 
were. subsequently found to be trus, that 
Vilayet Hussain. and Muhammad Ismail 
were in pari delicto, that is to say, not. one 
man but both were jointly engaged 
on a fraud in which each was equally cul- 
pable. . 
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If that written statement was a written. 


statement in accordance with the rules 
and with the procedure, then it had to be 
considered by the Court and proper issues 
framed, No body seems to have suggest- 
ed that the pleading was not in any way 
proper and indeed there can be no ques- 


tion that this pleading was the preper plead- 


ing, and the points urged in it and the facts 
set out in it were proper to be raised and 
those which it was the duty of the Court 
toconsider, and in fact the Court did con- 
sider this matter and the Court allowec 
the genuineness of the document to be 
impeached.  — 

In ali cases where a pleintiff is relying, 
upon a deed, the defendant is entitled 
as of course to give evidence of the circum- 
Stances under which the document came 
into existence. When those circumstances em- 
brace and include an allegation cf a joint 
fraud by both plaintiff and defendant, 
the particulars of that fraud must be 
pleaded ; and it is then the duty of the 
Court to look into the matter and if the 
Court comes to the conclusion that the 
parties were acting together with a view 
to perpetrate a fraud, and did in fact per- 
petrate- that fraud,. and that there is no 
difference in the degree of guilt of the 
plaintiff (who is asking the Court to give 
him some help) and that of the defendant, 
the.duty.of the Court is not to assist either 
party :in other words, the duty of the Court 
is to dismiss the claim; because the Court 
having then in its knowledge that it has 
' before it two persons equally guilty of 
fraud will not assist either of them. 
The position, therefore, of this matter 
eis. that the decision of thelower Appellate 
Court is the right decision and that decision 
must be restored. But, inasmuchas there 
has been considerable discussion on, this 
mutter, it may be useiui, without going 
into great length, to mention some author- 
ities so that there can be no question 
as to the propriety of pleading and enter- 
taining any evidence of the Allegations 
of a joini and equa: fraud of plaintif ana 
defendant. An exampie oí that type’ ol 
pleading will be found in Taylor v. , Chester 
(ij There, by way of a speciaireply, all the 


(1) 'z869) 4 Q. B. 309 at p. 312; 10 B, & S. 
237 1 38 L. J. Q. B. 2251 21 In T, 359. 
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facts were stated which went to show that, 
if those facts were true, the. platntifi and 
defendant were in pare delicto. It may be 
noticed that in that case the defendant 
took issue on the reply and raised the pre- 
cise question as to whether' a pleading of 
this.nature was a fii and proper pleading to 
be entertained by the Court.. The Court 
decided that it was, went into the whole facts 
of the case and. in the course of its judg- 
ment said: "The maxim ‘tn par: delicto 
potior est conditio possidentis’ is as thorough- 
ly settied as any proposition of law can be. 
Itis a maxim of law established, not ior the 
benėñt of plaintiffs or defendant, but ‘is 
founded on the principies oí pubuc policy 


“Which wiu not assist a. plaintiff who has 


paid over money, or handed over property 
in pursuance of -an illegal or immoral con- 
tract, to recover it back, for the Courts 
will not assist an illegai transaction 
in any respect." The Court aiso pointea 
out the further proposition that it a plam- 
tiff can go into a Court and make out a 


. complete case witnout iumself’ disciosing 


any fraud, then ne may be entitlea to 
recover. In all cases, however, wnere a 
plainuff has to produce a document; he 
can either by interrogatories, or when he is 
actually present in tne box be asked ques- 
tions under cross-examination which will 
show that his first story ‘to: the. Court as 
regards the circumstances under which thé 
document was executed is not a true story, 
ana the defenaant then 1s entitled, if he has 
put on ,record tne proper pleadings; to go 
into: the whole of the circumstances . 
and ‘show that each party is im: farí aelicio. 
There are many other English authorities 
to that effect, put: the. most: concise 
summary of the law is to be-found in 
Broom's Legal Maxims, -8th Edition, 
at page 561 and 562. Once ir is established 
that the parties are in part delicto the Court 
will not assist an illegal transaction in any 
respect, that is to say, the-person who has 
asked the Court to do something in his 
favour will fail. Not only, says the learned 
author, i» acquat jure but likewise in pari 
delicto, is it true that pottor est conditio 
possidentis , where each party is equally 
in fault, the law favours him whois actually 
in possession, a well-known rule which is 
in fact included in. that more ;compreheri- 
sive mazim to which the present remarks ar: 


Áü 
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appended. ‘If’ said Buller, J., “a party comes 
intoa Court of Justice to enforce an illegal 
contract, two answers may be given to 
‘his demand, the one, that he must draw 
justice from a pure fountain and the other 
that potior esr conditio possidentis.’ 

Our attention has been drawn to the case 
of Sidhngappa v. Hirasa (2) sand it 
is contended that. the facts of that 
case are so. identical with the facts of 
the case under consideration that we 
ate pound by the course irat that case 
took. If one studies that case, one will see 
that no attention was ccncentrated upon 
the question with which we are concerned 
here, which is whether a defendant can in 
a pleading raise facts which show that 
he and the plaintiff were in pari delicto. 
If he cau raise such facts, he is entitled 
to prove such facts; and if he proves such 
facts, he ‘can bring himself within the 
principle of law which has been laid down in 
the case to which we have referred above, and 
in others which are tobefound append- 
ed to the notes in Broom’s Legal Maxims. 
he Court was referred to Doe d. Roberts v. 
Roberts (3) but the Court does not seem to 
have paid any attention to the principle of 
in part delicto potior est conditio defendentis 
and that case is certainly not in harmony 
with the principle of subsequent decisions 
of which Taylor v. Chester (x) (supra) and 
Herman v. f[euchner (4) are characteristic 
examples and appears to us of doubtful 
authority. The essence of the case now 
under consideration is that the defendants 
‘set-up the joint iniquity, of Vilayet Hussain 
aud Muhammad Ismail they were alleg- 
ing through the concerted plan by which 
both the plaintiffs and defendant in equal 
degree of wrong-doing defendant had 
agreed to take a course which would de- 
feat, and did in fact defeat creditors. 
In the case of Sidlingappa v. Hirasa (2) 
this point does not appear to have been 
urged upon the Court; at all events, it finds 
no, place in the judgment. We have no doubt 
whatever that the practice is that a 
defendant may always ‘allege facts, that 


51 B. 405 at p. 410; 9 Bom. L. R. 542. 


. (2) 3 : Th: wane 
(3) (1819) 2 B. & Ald. 367; 20 PO . 477; X6 
E. R. 401. ; 
(4) (1885) 15 Q. B.D, 561; 54 L. J. O. B. 340; 


53 Le T. 94: 33 W. R. 606; 49 J. P. 502. 
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„he and the plaintifi were together jointly 
equally guilty of a contemplated and exe- 
cuted fraud. Provided the pleading 
contains proper facts an issue. has 
to be found on that, and if it is established 
to the satisfaction of the Court that the 
plaintiff and defendant were jointly and 
equally engaged upon a fraud, it is then the 


“duty of the Court to give no assistance 


to the plaintiff; the position being that 
the plaintiff must comeinto Court with 
clean hands. 

On the question of part delicto one has 
to consider all the facts, and that requires 


an examination of tke circumstances 
attending the execution of the docu 


ment if it be adocument which is impeached. 
In this case the wrong-doing was in and 
around the r2th of September 1904. 
The parties who were guilty of that wrong- 
doing were Vilayet Hussain and Muhammad 
Ismail. Neither of them could have obtained 
any assistance from any Court after 
the contemplated fraud had been carried 
out, and that bar applies also to people 
claiming directly through them. 

. Mr. Uma Shanker Bajpai after the 
close of the arguments and indeed alte: 
delivery of judgment called our attention 
to the very recent case of Raghupati 
Chatterjee v. Nvishingha Hori Das (5). There 
the Calcutta High Court on a full considera- 
tion. of all the authorities came to the same 
conclusion at which we have arrived. 

We are, therefore, of opinion that this 
appeal must be allowed and the decree of 
the learned Judge of this Court set aside 
and the decree of the lower Appellate 
Court restored. The result will be that the 


plaintiff's suit will be dismissed. Each party , 


must pay his own costs throughout, 


Banerji, J. 
3 N. E. 


I agree. 


Aftea allowed. 


yx Ind, Cas. I; 36 C. T, 1. 491; (1123) ALT, 


` (5) a3 
(C) 90. o 


R. 
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BUDAVARAM NARASIMHALU CHETTY 7. NOOTA IBEUNDRAM. NAGASAM VARU.. 


MADRAS HIGH COURT. 
Civil, REVISION PETITION No. 683 or 1921. 
November 29, 1922. 

Present -—Mr. Justice Krishnan. 
BUDAVARAM NARASIMHALU CHETTI 
` —DEFENDANT No. I—PETITIONER | 

VverSUS 
NOOTA IBBUNDRAM NAGASAM VARU 
BY REPRESENTATIVE RAVOOR SUBBA-.. 
ROYA CHETTYV—PLAINTIFE— ` 
RESPONDENT. 
' Contract— Class of persons— Capacity to enter into 


coniraci—Suit to enforce contract—-Procedure— Civil 
Procedure Code (Act V 1908),.0, I, v. 8. 


An indefinite body, for instance, a particular 
community consisting of a fluctuating body ‘of 
persons, is capable of owning property and can 
enter into a contract to receive money. ` 

An -agreement to pay a sum of money-to ee 
:& body can be enforced in a suit brought under 
QO. I, r. 3 of the Civil Procedure Code. 

Navroji Manehji Wadia v. Dastur: Kharsedji 
Mancherji,28 B. 20 at p. 49; 5 
_ Secretary of State v. Haibatrao Hart, 28 B. 
276; 6 Bom. L. R. 43, Siwathal Periyava Nadar 
v. Nana, Chuna, Velmuruga Nadar, 64 Ind. Cas. 
618; 30 M. L. T. 47 and Idris v. Jane Skinner, 56 
` Ind. Cas. 723; 82 P. R. 1010; 45 P. W. R: 19109; 
126 P. L. R. 1920 (P. C.), relied upon. 

Yusuf Beg v. Board of  koreign Missions 


"Of the Presbyterian Church of New York, 16' 


A. 420; A. W. N. (1894) 154; 8 Ind. Dec. (N: s.) 
274, Panchaiti Akhara Kalan v. Gauri: Kuar, 
'20 A. 167; A. W. N. (1808) 7; 9 Ind. Dec. (N. 5.) 
469, Muhammadan Association of Meerut 
v. Bakhshi Ram, 6 A. 284; A. W. N. (1884) 76; 
3 Ind. Dec. (N. 5.) 919 and’ Maharaj Bahadur Singh 


v. Ganduuri Singh, 39 Ind. Cas. 868; 2 2 P. L. J. 3233 | 


Z P. L. W. 282,. aistinguished. 

Petition under section 25 of Act IX of 
"1887, prayitig the High Court to revise a 
decree of the Court of the District Munsif, 
Chittoor, in Small Cause Suit No. 107. of 
1021. 

a T. R. Srinivasa Thathachari, and 
Thivumalai Thathchari, for the Petitioner. 
Mr. Jagadisa Iyer, for the Respondent. 

JUDGMENT.—This is an application. to 
revise the decree of the District Munsif 
of Chittor in Small Cause Suit No. 107 of 
1921. “The suit.was brought for a sum of 


Rs. 28 and interest thereon Rs. 9-10-0, in all : 


for Rs. 27-10-5, alleged to be due on account 
.by the defendants to the ¥ Pysia tomimunity 
. of Mogarala village in Chandragiri Taluk, 

as, evidenced by a deed executed by the 
frst defendant. It says: "on 3rd March 
1928, I, Budavaram Narasimhula Chetti; 
said at time of the death ct. Budhavaram 


Chaugalvazoyá t that i T would [ros 28 to E ; 1915; 126 P. L. R. 1920 (P. C. 


3 


5 Bom. LL. R. 745, : 


of money to it. 


Mogarala Nootayibandum Em. Varn, 
as " charity. interest, should’ he charged 
hereon at the rete cf Re. r per cent. per 
mensem. I shall pay the amount of prin- 
cipal and interest thereon to the aforesaid 
Nootazibandam Nagaram Varu on zistü 
October 1918." ‘There is clear evidence, 
that the first defendant did undertake to 
pay Rs. 28 and interest to the Vysia come 
munity of the village in question. . 

. The main objection taken by thefirst de- 
fendant before me is that such a claim as 
this could.not beenforced at all, as no pro- 
mise to pay any money to a fluctuating 
body like the Vysia community of Mogarala 
is legally enforceable. I may say at once 
that I do not look ‘upon the document exe- 
cüted by the first defendant asa. promissory- E 
note or negntiable instrument; it is really ' 
only a memorandum of what he orally- Pro- 


mised to pay at the time of the death of 


the deceased Thereforé, the question 
whether a promissory-note can be executed 
in the name of a community does not arise 
for decision. The.only question is whether 
a person can make himself liable to a com* 
munity by. agreeing to pay a certain sum 
The frame of the suit in 
the present case cannot be objected ta, be- 
cause leave was obtained by the plaintiff 
Subbaroya Chetti to sue on behalf of tke 
Vysia community. of Mogarala under O. I, 
r. $, Civil Procedure Code. It has been. held 
id several cases that an indefinite body like 
the Vysia community of Mogarala can own 
property.. Vide Navrojt Manehit’ Wadia 
v. Dastur Kharsedjt Mancherji’ (x); 
Secretary «of State v. | Haibuirao 
Hari (2) and Sivathal .Periyava Nadar v. 
Nana, ‘Chuna,  Velmuruga Nadar 
and' the position has also been recognised 
by the Privy Council in Idris’ v. Jane 
Skinner (4), where a tight ‘of precemp- 
tion was allowed to be enforced in favour 
of an indefinite body like the: occupancy 
tenanfs in an estate in the Punjáb. 

The petitioner has cited some cases from 
the Allahabad Reports on the authority 
of which he contends that the present suit 
should be dismissed as. improperly laid. The 

28 B. zoatp. 49 5 Bom. i J R.745. a s 
` 28 B. 276; 6 Bom. L'R.: 45. : 


` 64 Ind. Cas. 618; 30 M. L. T. 447 
56 Ind. Cas. 723; '£2 P. R. 1919; 45 P. w. By 


a~ 4 ^ 
^ 


2 


(3). 
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cases cited are Yusuf Beg v. Board of Foreign 
Missions of the Presbyterian Church of New 
York (5), Panchaiti Akhara Kalan v. Gauri 
Kuar (6) and Muhammadan Association of 
Meerut v. Bakhshi Ram (7). Now, all these 
cases deal with suits which are brought in the 
name of a community or indefinite body 
of persons: by some one individual or more 
without any authority being. obtained by 
that individual or those individuals either 
under O. r, r. 8, Civil Procedure Code, or 


by getting the body registered under the 


Societies! Registration Act or any other 
Act, and it was held that such suits were 
not properly instituted. But these decisions 
do not apply to tlie present case, as in this 
‘case leave has-been obtained from the Court 
by the plaintiff to sue on behalf of the com- 
munity. The petitioner has also cited the 
case in Maharaj Bahadur Singh v. Gandaurt 
Singh (8). That case does not seem to have 
any direct bearing on the. present case; 
what was held there was that a right to 
hunt in a certain jungle for a day in the 
year cannot be acquired as an easement by 
20 years' enjoyment under section 26 of 
the Limitation Act of 1908 by the members 
of.a tribe such as the Sonthals or Gharwalis. 
Itis not necessary to consider whether that 
js rightly decided, because here no such 
question is raised The only question here 
is whether a body like the Vysia community 
of Mograla, which, I understand, consists of 
a very few individuals, can enter into a con- 
‘tract to receive money from a third party. 
I have no doubt that, as they can own prop- 
erty, they can do so just as they can enter 
` into contracts to pay money. for work done 
for them. I, therefore, overrule the first 
objection. - l | 
Another objection has been taken in this 
case, namely, that on the face of the dotu- 
inent, Exhibit A (1), the promise to pay 
is not supported by consideration, because 


it was only intended as a charity as the’ 


document says. The District Munsif has 

considered this point and has found on the 

evidence given in this case that, 'although 

Exhibit A speaks of the payment as a matter 
(5) 16 A. 420; A. W. N. (1894) 154; 8 Ind. 

. (8. S) 274- 

E pA à io A. W. N. (1898) 7; 9 Ind. Dec. 


. 8.) 469. 
(7) © A..2843.A4. W. N. (1884) 16; 3 Ind. Dec. 


N. 3.) 919. 
th 39 ind. Cas. 868; a P. L. J. 3231 2 P. L. W. 
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of charity, there was consideration for the 
payment, inasmucb as the members of 
the Vysia community of Mogarala helped 
the first defendant in carrying the corpse 
of his deceased brother and in having the 
dead body carried out 
and that, instead of bargaining for payment 
to themselves, they asked that payment 
should be made to the community as a 
whole. I think the District Munsif is right 
in his view that this would form sufficient 
consideration for the promise to pay Rs. 28 


to the community. It is not necessary 


that consideration should move from the 
person to whom the promise is made. The 
fact that the document does not mention 
this, is only a matter to be taken into con- 
sideration in weighing the evidence; it does 
not prevent such evidence as has been 
given in this case from being given. This 
objection also faiis. 

As both the points taken in the revision 
petition fail, the revision petition itse 
fails, and is.dismissed witb costs. < 

V. N. V. ü 

Z..K.  Pelition. dismissed. 
PATNA HIGH. COURT. 
APPEAL FROM APPELLATE DECREE No. 484 
OF 10921. 
February 6, 1923. 
Present -—Mr. Justice Foster. 
GOBIND SINGH AND OTHERS—DEFEND>- 
ANTS—APPELLANTS | 
Versus 
JAIGOPAL SINGH AND OTHERS— 
PLAimNTI.FS AND SAUKHI LAI, 
AND OTHERS—DEFENDANTS 2ND PARTY 
—RESPONDENTS. 

Civil Procedure Code (Act V'of 1908), O. XL I, 
y. 33— Appellate Court, powers | of — Interference e 
with portion.of decree not. included in appeal 

An Appellate Court does not exceed the powers 
given to ıt by O. XLI, r. 33 of the Civil Pro- 
cedure Code by interfering with a portion 
of the decree not included in the appeal, where 
it adopts the principle on which the decision of 
the First Court was based, and makes an order 
which it considers oughtto have be.n made by the 
said Court op the basis of that principle. [p.98,col.2.] 

kangamlal v. Jhandu, 11 Ind. Cas. 040;.34 A. 
32; 8 A. L. J. 1111, distinguished. 

Jawahar Bano v. Shujaat Hussain Beg, 58 Ind. 
Cas; 114; 18 A.L.J. 925; 2 U. P. L. R. A.) 309; 43 
A. 85 relied. on. 

Appeal from a decision of the Subordinate 
Judge, First Court, Monghyr, dated. the 
30th July 1920, modifying a decision of the 


Vol. 72] 
GOVIND SINGH V. JAIGOPAL SINGH. 


Munsif, Second Court,  Begusarai, dated 
the 2Sth January r920. 

Messrs. S. M. Mullick and Satya Sunder 
Bose, for the Appellants. 

Mr. A. K. Roy, for the Respondents. 

JUDGMENT.—The  plaintifis and the 
défendants 2nd party are co-sharers in 
one of the fiveT'ouzi estates comprised in 
Mahal Naula, namely Touzi estatefNo. 1003; 
and the defendants first party are the pro- 
prietors of an adjacent estate also within 
Mahal Naula, namely Touzt No. 10061. 
plaintiffs sued fora declaration of their title 
and for confirmation of possession in respect 
of theirrightof fishery in a tract having an 
area of I8 bighas 7 coltahs 12 dhurs. Ad- 
mittedly, this land lies within Towzt estate 
No. 1003. The cause of action was stated 
to have been a criminal case in June 1919 
concerning this fishery. The defendants 
who are proprietors of Touzi- No. 1061, 
that is, the defendants Ist party have 
contested the suit as defendants in the 


original Courtand appellants in the Appellate, 


Court. Some of the plaintiffs’ co-sharers, 
defendants 2nd party, appeared and filed 
written statements supporting the defendants 
first party. In the written statements it was 
asserted. that the possession of the plaintiffs 
and defendants 2nd party oi lands within 
Louzt estate No. 1003 had been altered since 
the institution of the suit by Civil Court 
partition, and it was asserted that the 
area of 18 bigkas and odd had fallen within 
the patti of the plaintiffs’ co-sharer. It 
was also asserted that the right of fishery 
in this area belonged to the proprietors cf 
Touzi estate No. 1061 by right of prescrip- 
tion. I should mention here that the 
parties are agreed that this area of 
18 biphas and odd consists of land which 
is cultivated for part of the year but during 


the. rains- goes under water and becomes: 


one part ofalong stretch of water called the 
Sorhnijalkay. The question whether the 
proprietors of other Touz: estates than estate 
No. 1003 had acquired any prescriptive 
rights to fish in the disputed land was direct- 
ly raised between the parties in Issue No. 


4 and-was decided against them and. the- 


learned Munsif held that the plaintiff and 
the defendants 2nd party as proprietors of 
Towzi estate No. 1003 had the right to fish 
on the disputed land. git was also held that 
the Proprietors . of. cther Touzi estates were 
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not necessary parties. Then the learned 
Munsif proceeded to decide which of the 
plots scheduled in the plaint and corhprised 
in the land in dispute have fallen into the 
plaintiffs patti by partition. He found 
that only plot No. 7448 of Khata No. 51 - 
did not appear to have fallen into the co- 
sharers’ patti. His order was that "the 
suit be decreed in part; let the title of the 
plaintiffs be declared in respect of the dis- 
puted land with reference to plot No. 7448 
only and let them be confirmed in possession 
thereof. Let it also be declared that the 
defendants have no right in the disputed 
jaikar and that the order passed in the 
criminal proceeding dated the sth June | 
I916 is illegal and inoperative. ' 

The plaintiff did not appear but the de- 
fendants 1st party brought an appeal against 
the declaration decreed. The first point 
taken before the learned Subordinate 
Judge who heard the appeal was that the 
Court of first instance, having found that 
all the plots but No. 7448 had fallen in 
paitis of the co-sharers, and there being 
no evidence that this plot No. 7448 had 
fallen in the plaintiffs’ patti, the suit should 
have been dismissed. The learned Sub- . 
ordinate Judge examined the partition 
papers and canie to the conclusion that, 
whilst there was seme evidence that some 
other plots had fallen into the plaintiff's | 
patti, there was no evidence at all to show 
in what palti plot No. 7448 had fallen. 
The learned Subordinate Judge acceded 
to one plea of the appellants-defendaats, 
namely, thatthe lower Court should not 
have made so wide a negative , decla- 
rations against the defendant. The order 
of the Subordinate Judge was as follows: 
“The appeal, therefore, practically fails. : 
But the decree of the lower Court will be i 
modified in this way. In place of the de- 
claration made by the lower Court it will 
be declared that the plaintiffs have the 
fishery right over such of the plots mentioned- 
in the plaint as have fallen to their patti 
by Civil Court partition and that the de- | 
fendants Ist party have got no: fis shery 
tight over the said plots of the plaintiffs.” 
Against this decision in the first appeal 
the defendants Ist party have made a 
second appeal. Four points have been raised 
of which twoecan be disposed of at once. 
It was first urged that the decree of the 
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lower Appellate Court went beyond the 
pleadings, but this is obviously a mistake 
on the part of the learned Vakil and the 
point was withdrawn. The second point 
which I propose to dispose of at once is the 
contention that the suit was not maintain- 
„able unless the plaintiffs had established 
a right of easement. It is obvious that a 
person cannot have an easement in the land 
he owns and that the plaintiff is suing 
only as proprietor of the lands in suit. Two 
other points have been argued at length. 
It is contended that the decision of the lower 
Court was beyond the jurisdiction of an 
Appellate Court in so far as it interfered 
With the decree to which the plaintiff had 
submitted by not appealing. The argument 
had reference to the terms of O. XLI, r. 33, 
and the case Rangamlal v. Jhandu 
(I) was cited. In connection with this 
contention there was a subsidiary argument 
that the plaintiff was not at all entitled 
to plot No. 7448. 

Now, looking at the decisions of the two 
Courts it seems to me that they were both 
moving on the same line and were both 
guided. by the same principle in coming 
to their decisions. Both Courts appear to 
me to have held in effect that the plaintiff 
was entitled to a declaration of his rights in 
fishery in respect of those plots which fell 
within his aiii. No doubt, it would 
have been better if all discussion of 
the proprietary rights acquired by 
partition had been excluded, and if 
the plaint had been followed’ and a 
deciaration granted in respect of the whole 
of the 18 bighas lying within the whole 
Touzt estate No. 1003 subiect to any subse. 
quent modifications made in the title 
‘of the parties by Civil Court partition, 
But as it was, each Court not only de- 
cided that the plaintiffs must have a decla- 
tation in respect of the land of which the 
plaintiffs were proprietors, but also referred 
to the partition papers to ascertain what 
those lands were, In this process 
the two Courts seem to have disagreed 
and the Appellate Court intended to solve 
the difficulty by making a general decree 
of the nature of that appealed against, 
Now, the defendants-appellauts who are 
proprietors of Touz: estate No, IOÓ6rI, 
and whom I must in ‘this second 


(a) tz Tad, Cas. 640; 34 As 3278 AL. J. 111r, 


appeal regard as having no interest in 
the lands in suit, ask me to set 
aside the whole decree. I am not disposed 
to do this, because, in my opinion, it would 
be doing a great injustice to the plaintiffs, 
who would in the result be deprived of 
what they.-haye been found entitled to. 
I am quoting as literally as possible the 
words of an-Allahabad judgment reported as 
Jawahar Bano v. Shujaat Husain Beg (2) 
in which the case which I have quoted 
above from Rangamlal v, Jhandu (x) 
was distinguished. In my opiuion the learned 
Subordinate Judge did not exceed the 
powers given him as Appellate Court by 
O. XLI, r 33. He adopted the principle 
on which the- decision ofthe First Court 
was based and he made an order which. he 
considered ought to have been made on 
the basis of that principle. I, therefore, 
find no error of law in this respect. ; 

As to the question whether plot No. 
7448 falls within or without the plaintiffs- 
khasra, the form of the Appellate Court's 
decree leaves the question open. It is urged 
that the decree in itself is indefinite, and 
O. XX,r.9 was invoked, In my opin- 
ion the lands affected by ‘the  declara- 
tion are clearly indicated and there is 
no chance of mistake, The‘ description 
is sufficient for the purpose of identifica- 
tion of plots: when .the question arises, 
For this reason I dismiss the appeal with: 
costs. - 

W.C. A, Appeai dismissed. 

(2) 58 Ind. Cas. 114; 18 A. I, J. 925; 2 U. P. L. 


R. (A) 309; 43 A. 85. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 1890 
OF 1920. $ 
June 21, 1922. 
Present: — Justice Sir Asutosh Mookerji, K7,,. 
and Mr. Justice Chotzner. 
BEJOY CHANDRA SINHA —PLAINTIFF-— 
APPELLANT 
ver SUS 
HOWRAH AMTÀ LIGHT RAILWAY, CO. 
LTD. By THEIR MANAGING AGENTS, 
MARTIN & CO, — DEFENDANT—RESPOND- 
ENT. 

Lessor and lessee—Repairs of leased premises— 
Obligatians of lessor and lessee-—~Express obligation to 
make repairs on part of lessor— Failure to carry 
ous vepatys~—Lessee, righi of, to leyminaie tenancy =m 
Damoges —Lease, premaiure terniination of, cons 
sozuences af— Acceptance of surrender, if preclued- 
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essor from suing for damages— Holding over, cffect 
0f— Notice-—Ivansfer of Property Act (I V of 1582), 
$$. 106, 1095, 116. 

In the absence of a contract to do repairs or of 
au obligation imposed by Statuts, there is no obli- 
gation on the part of a laidlord to put premises 
into habitable condition or to do any repairs what- 
ever upon them, though by neglecting to do so 
they become uninhabitable. In fact, the 
landlord has no right to go upon the remises 
if he desire to make repairs, and if he do so in the 
absence of an express power in the lease he will 
be guilty of a trespass aud mav be restrained by 
injuaction, although the non-repair may cause a 
forfeiture of his own lease. On tue other hand, the 
implie.l obligation of a tenant from year to year 
is to keep the premises wind and water-tight and 
to make fair ani tenantable repairs as by putting 
fences in order or rsplacing wiadows or doors that 
are broken during his occupation, of cleansing 
drains and sewers. [p. ror, col. 2.] 

Chappell v. Gregory, (1864) 34 Beav. 250; 55 E. 
K 631; 145 R. R. 501, Gott v. Gandy, (1853) 2 El. 
& Bl.845; 2 C. L. R. 392; 23 L. J. OQ. B. I; 18 
Jur. 319; 2 W. R; 38; 118 E. R. 984; 22 I. T. ,6.8.) 
97; 95 R. R. 848, Arien v. Pullen, (1842) 10 M. & 
W. 321; Ir L. J. Ex. 359; 152 E. R. 942; 62 R. R. 
627, Barker v. Barker, (1828) 3 Cat. & P. 557, 
Stacker v. Planet Building Society, (1879) 27 W. 
R. 877, Anworth v. Johnson, (1832) 5 Car. & P. 
239; 38 R, R. 821, Leach v. Thomas, (1835) 7 Car. 

& P. 328; 48 R. R. 790, Wedd v. Porter, (1916) 2 K. 
B. 9r at p I00; 85 L. J. K B. 1298; r15 L T 243, 
Cheetham v. Hampson, (1791) 4 T. R. 318; 2 R. R. 
397; 100 E R. 1041, Gregory v. Mighell, (1811) 18 
Ves. 338; TIR. R. 207; 34 BE R 341, Russel v. 
Shenton, (1842) 2 G. & D. 573; 3 Q. B. 449: 11 L. 
J. Q. B. 289, 6 Jur. 1059; 114 E. R. 579; 61 R. R. 
249, referred tc. À 

Where a lessor is under an obligation to 
effect repairs’ and fails t» omp y with the request 
of the lessee to do so, the latter is mot entitlel 
to terminatethetenancy. Under section ro8 of the 
Transfer of Property Act th: lessee can remedy the 
breach himself, after giving a re:sonable notice to 
the lessor and recovertheamount-expended by 
him tozether with-interest, either by .d ducting it 
from the rent or otherwise [p. tor, col. 2.] 

Listey v. Lane, (1893) 2 Q. B 212; 62 L. J. Q. B. 


5836 4 R. 474; 69 L. T. 176; 41 W. R. 626; 57: 


J. P. 725, referred to. 


A suit for specific performance of a contract 
to take a lease lies wan the lease essential for 
the completion of the contract has not be2n exe- 
cuted, and if there is a valid enforceable contract, 
either, party is entit'ed to call upon the other 
to complete the transaction by the execution and 
registration of the document of title. [p. 102, 
cols. 1 & 2.] è 

Byod v. Kreig, 17 C. 548; 8 Ind. Dec. (W.S) 


905, Hemanta Kumari  Dela v.  Midnapose 
Żemindari Co., 53 Ind. Casi 534; 47 C. 485; 
37 M. L. J. 525; 17 A, L. J.:x117; 24 C. W. N, 


177; (1920) M. W. N. 66; 27 M. L. T. 42; 11 L. 
W. 301; 46 I. A. 240; 31 C. L. T. 298; 22 Bom, 
L.R. 488 (P.C), Hemanta Kumari Deli v. 
Midnapur Zemindavi Co., 238 Ind Cas. 879; 19 C. 
W. N. 347; 22 C. 0. J. 44, Puchka | Lal vw.. Kunj 


Behary Lal, 20 Ind. Cas. 8c3; 19 C. L. J. 213; 18 
C W.N. 445, Mahomed Musa v. Ashowe Kumar 
GanzuA,29 Ind. Cas. 935; 17 Bom. L. R. 420; 42 
C. 8or; 21 C. L. J. 231; 28 M. L. J. 548: 19 C. W. 
N. 250; I3 A. L J. 3229; 17 M. I. T. i43 +L. W. 
253; '1915) M. W. N. 621; 42 I. A. 1 (P. C.), Maddi- 
son v. Alderson (1883) 8 App. Cas. 467; 52 L. J. 
Q B. 7375; 49 Ll. T. 303; 31 W. R. 820; 47 J. P. 
821, Vewkayyamma Rao v. Venkatanarasimha Appa 
Rao, 34 Ind. Cas. 921: 39 M. 509 at p. 525; 20 C. 
W. N. 1054; 14 A. I. J. 797; 31 M. L. J. 58; (1916) 
2 M. W. N. 23: 20 M. L. T. 137; 4 L. W. 58; 18 Bom. 
L. R. 65r; 241 C. L. J. 279; 43 I. A. 138 (P. C), 
referred to. 4 

Although an original lease of certain premises 
may be for a term of years, under section 116 of 
the Transfer of Property Act the effect of holding 
over after the expiry of the term upon payment 
of rent to the landlord is tocreate a tenancy from 
year to year or from month to month according: 
to the purpose for which the property was leased as 
specifed in section 106 of the Act. [p. ro2, col. 2; 
D. 103, col. 2.) 

A notice, though of a longer duration than 15 
days, to terminate a monthly tenancy, but not 
expiring with the end of a month of the tenancy, 
is inoperative in law. [p. tos, col r] 

Where the term of a tenancy under wich rent 
is payable periodically, is brought to a premature 
termination, the lessor is entitled to damages and 
not to rent for the unexpired term of the lea-e, 
Even the acceptance of surrender does not pre- 
clude the lessor from sping for damages fo: breach 
of the contract, as it does not destroy the existing 
cause of action. But the lessor is bound to let 
out the house after the lessee has vacated it and 
thereby to minimise the damage.[p. 103 col. 1.) 


- Appeal against the decree of the Additional 
District Judge, Howrah, in Zillah Hooghly, 
dated the 22nd April 1920, affirming. the 
decree of the ‘Subordinate Judge, Howrah, 
dated the 29th June 1916, 

Babu Hari Charan Banzrjeg, (with 
him Dr. Sarat Chandra Basak), for: the 
Appellant.—The appellant was not at all 
bound to make any repairs to the house, 
There is nolegalobligationon his part in 
that respect: See Transferof Property Act, 
section IOS, clauses (e), (f) and(m); also 
Woodfall’s Landlord and Tenant, 2otb 
Edition, p. 741. The respondent could have 
made the repairs himself if he thought- 
that the appellant was bound to make such 
repairs to the house and then deduct the 
expenses thereof from the rent. This he did 
notdo, butinstead left the house without 
notice, at least legal notice; for the notice 
to beeffectiveand legal it must expire with 
the end ofa month of the tenancy : Transfer 
of Property Act, section 106. The notice 
being thus illegal and void, the appellant 
is entitled to the relief asked for, — . — 
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Also, from the letter of the 3rd December 
1914 it is clear that there was no contract 
by the appellant to repair the house. This 
is corroborated by the fact that the respond- 
ent asked the appellant to repair the house 
atter staying over for 6 months. Itis, 
therefore, wrong to say that the appellant 
by his conduct admitted that he was bound 
to make repairs to the house. Besides, 
the learned Additional District Judge was 
entirely wrong in making a new case for the 
defendant which was not suggested in the 
written statement or in the evidence during 
the trial. 


Babu Mahendra Nath Roy, (with him: 


Babu Ambika Pada Choudhry), for the Re- 
spondent.—There was an agreement to lease 
in respect of the rst as well as the znd 
period, but as the letters were neither 
stamped nor registered they could not be 
taken in evidence: Boyd v. Kreig (x);. 
Hemanta Kumari Debi v. Midnapore 
Zeniindari Co. (2). The notice was, no 
doubt, bad, but that does not entitle, the 
landlord toa decree for specific performance. 
There is ample evidence that the house became 
uninhabitable and the respondent was com- 
pelled to leave it. Your lordships sitting in eque, 
ity would notforce such a house on the tenant. 

Babu Hari: Charan Banerjee in reply.— 
As regards the second period I.submit that 
it was not a present demise, for the commenc- 
ing of the period of lease was postponed 
toafuture date, that is to-say, after the 
expiry of the first period. 

[MOOKERJEE, J.—As between the parties 
the letters showed a complete contract and: 
nothing remained for the parties to do in 
order to give effect to it. The contract 
would come into force automatically after 
a certain period]. 

‘submit even then it would not be a 
present demise. But assuming that the 
letters required registration, I am entitled 
to call upon the other party to complete 
the transaction by the execution and regis- 
tration: of the document of title. 

JUDGMENT.—This is an appeal by the- 
plaintiffinasuit for specific performance of 
anagreement tolease andin the alternative 
for damages. The subject-matter of the. 
(r) 17 C. 548; 8 Ind. Dec. (N. $.) 905. 

(2) 53 Ind Cas. 534; 47 C: 485, 37 M. L. J. 525; 

A.L. J. 1117; 24 C. W. N. 177; (1920 M. W. N.’ 
; 27 M. L. T. 42111 L.W. 3015 .46 I. À. 240) 3I 

. L. J.298;22 Bom, ie R. 488 (P. €). ' 
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litigation is a house on the Grand Trunk. 
Road in Howrah. In 1912, the first defend- 
ant (The Howrah Amta Railway Co.) 
proposed to the plaintiff to hire this house. 
as a residence for their staff. The, plaintiff: 
agreed and the final agreement was that 
the defendant should hold the house for & 
period of three years from the 1st November 
1912 to the 31st October 1915 ata monthly 
rent of Rs. rgo. No formal lease was. 
executed. But after letters hac beer ex- 
changed, the defendant entered into occupa- 
tion of the house and continued in occupation 
till the end of the term of the lease. In - 
July x9r4, long before the expiry of the 
term, the defendant informed the plaintiff 
by a letter that the electric light wiring of 
the house was in a bad condition and required 
repairing. The plaintiff took mno notice 
of this request. The result was that the, 
defendant again wrote to the plaintiff and , 
intimated that if the plaintiff did not make 
the repairs, the defendant would do the: 
needful and deduct the costs from the rent. : 
This made the plaintiff alert and in reply. 
he intimated to the defendant that he was 
willing to repair the electric light wiring, 
provided the defendant would continue 
the lease for three years more from the 
expiry of the current term. The defendant 
agreed to this proposal by a letter dated 
the 8th December 1914 and the plaintiff- 
executed the repairs in due course. After 
the expiry of the term the defendant con- 
tinued in occupation, but no formal lease 
was executed. On the 30th June 1016 
the defendant left the house. The Company 
had previously given notice to the plaintiff 
on the oth June that they would vacate - 
the house after the lapse of a month from 
that date. The plaintiff refused to accept 
the surrender and instituted this suit on 
the 26th January .1917. Messrs. Martin 
& Co., who were the Managing Agents of. 
the Howrah Amta Railway Company, were 
also joined as defendants ; but they contend- 
ed that they had no liability in respect of 
the matter in dispute. The Courts below 
have dismissed the suit, but on different 
grounds, The Court of first instance came: 
to the conclusion that the ietter of the 
8th December i914 constituted the lease, 
and that, a3 it was neither stamped nor 
registered, it was not admissible in evidence. 
Consequently, the plaintiff could not claim: 
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Specific performance. On appeal the Dis- 
‘trict Judge has affirmed the decree of the 
- Subordinate Judge on an entirely different 
ground. Hedoes not discuss the question 
of the effect of the letters from the plaintiff 
to the defendant dated the 3rd December 
1914 and the letter from the jlefendant 
to the plaintiff dated the 8th December 
1914. He proceeds on the ground that 
when, on the 8th April r916, the defendant 
called upon the plaintiff to repair the house 
thoroughly and the plaintiff did not comply 
with the request, the defendant became 
entitled to vacate the premises. 

_ On the present appeal we have been 
invited to consider, whether the view taken 
by the District Judge is correct and whether 
the decree of dismissal could be supported 
on the ground assigned by the District 
Judge. In our opinion it is plain that the 
decree of dismissal cannot be supported 
‘on either of the grounds mentioned in the 
Courts belov.. 

As regards the view taken by the District 
Judge, it is plain that the plaintiff was 
under no obligation, contractual o1 statutory, 
to effect the repairs of the house. In this 
= connection reference may be made to clauses 
(e), (f) and (m) of section ro8 of the Transfer 
of Property Act. Clause (e) is in these 
terms :—“ If by fire tempest or flood or 
violence of any army or of a mob or other 
irresistible force, any material part of the 
property be wholly destroyed or rendered 
substantially und permanently unfit for 
the purpose for which it was let, the lease 
‘shall, at the option of the lessee, be void ; 
provided that, if the injury be occasioned 
by the wrongful a:t or default of the lessee, 
he shall not be entitled to avail himself 
-of the benefit of. this provision ". Clause (f) 
is in these terms :—“ If the lessor neglects 
to make, within a reasonable time after 
notice, any repairs which he is bound to 
make to the property, the lessee may make 
tbe same himself, and deduct the expense 
of such repairs with interest from the rent, 
or otherwise recover it from the lessor”, 
Clause (m) is in these terms :—'' The lessee 
is bound to keep, and on the termination 
ot the lease to restore, the property in as 
good -condition as it was at the time when 
he was put in possession in subject only to 
` ‘the “changes caused ` by ‘redsonable wear 
and tear or irresistible force," It is plain 


that none of these clauses entitles the lessee 
to call upen the lessor to repair the pfoperty. 
In fact, unless there is a contract to the 
contrary, the lessor is not necessarily bound 
to make any repairs whatever. This is . 
clear from a long series of decisions of great 
authority. . 2 A 
In the absence of a contract to do repairs 
or of an obligation imposed by Statute, 
there is no obligation on the part of a land- 
lord to put premises into habitable condition 
[Chappell v. Gregory (3)], .orto do any repairs 
whatever upon them, [Gott v. Gandy (4)], 
though by neglecting to do so they become 
uninhabitable [Arden v. Pullen (5)]. In fact, 
as stated in Barker v. Barker (6) the land- 
lord has.no right to go upon the premises 
if he desire to make repairs, and if he do 
so in the absence of an express power in 
the lease he will be guilty of a trespass and 
may be restrained by injunction, although 
the non-repair may cause a forfeiture of 
his own lease [Stocker v. Planet Building 
Society (7)]. On the other hand, the implied 
obligation of a tenant from year to year is 
to keep the premises wind and water-tight 
[Amnworth v. Johnson (8), Leach v. Thomas (9), 
Wedd v. Porter (xo), and to make fair 
andtenantable repairs [Cheetham v. Hamp- 
son (rx), Gregory v. Mighell (x2), as by 
putting fences in order or replacing windows 
or doors that are broken during his occupa- 
tion, of cleansing drains and sewers, Russell 
v. Shenton (13). "^ 
In the case before us there was no covenant 
to repair and the lessor could not be called 
upon by the lessee to effect any repairs. 
But even if the lessor was under an obliga- 
tion to effect the repairs and failed to comply 
M (1864) 34 Beav. 250; 55 B. R. 631; 145 R, 
0 


. 501. 
(4) (1853) 2 El. & Bl. 845; 2. C. L. R. 3923 
23 L. J Q. B. 1:18 Jur. 310; 2 W. R. 38; 118 E. 
R. 984:22 L. T. (0. S.) 97; 95 R- R. 848. 
(5) (1842) 10 M. & W.321; 11 L. J. Ex. 359; 152 
. R.'042; 62 R. R. 627. 
(6) pee 3 ec = ee 557- 
7) (13579) 27 W. R. 877. 
ib (1832) 5 Car. & P. 239; 38 R. R. 82r, 
(9) (1835)7 Car. & P. 328; 48 R. R.790. 
(10) (1916) 2 K. B. 91 at p. 100; 85 L. J. K. 
B. 1298; 115 L. T. 243. 
(xi) (1791) 4 T. R. 318;2 R. R. 397; 100 E.R. 


1041. l 
(12) (1811) 18 Ves. 328; x1 R. R. 207; 34 E. R. 
34. "T ; 

(13) (1842) 2 G. '& D. 5731-3, 0. B. 449; 11 
L.J. QB. 289; 6 Jur. 1059; 114 E. R- 579; 6x 


R. R, 249. 
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with the request of the lessee, tke lessee 
was nqt entitled to terminate the tenancy. 
Under section 108 he could remedy the 
breach himself, after giving a reesonslle 
notice to the lessor andto recover tke emctunt 
experded by him icgetker with inteiest 
eitker-ty deducting it frem tke teni or 
otherwise. It is not suggested ikat if a 
tenant had taken a house which is cut of 
repairs, he should put it in repa 15 wEen the 
lease ccmes to an end; tut Ee is Ecund to 
‘maintain and restore the property in ike 
cendition in which it was when it was leased 
‘out to him. Ifthe building, when demised, 
was an old one, and there was a covenant 
to repair it is not necessary ikat the old 
building should be delivered up in a renewed 
form: Lister v. Lane (14). The rositicn is 
thus clear that the lessee was not entitled 
.to terminate the lease on the ground assigned 
by the District Judge. | 

We have zext to consider tke ground 
assigned ty the Subordinate Judge. The 
Subordinaie Judge has held that there was 
a completed contract for the lease and that 
consequently the letter of tbe 8th. December 
1914 should not be received in evidence, 
as it'was neitrer stamped nor registered. 
In support of this proposition he has placed 
reliance upon the decisions in Boyd v. 
Kreig (1), Hemanta Kumari Debi v. Midna- 
pur Zemindari Co. (15) and Hemanta Kumari 
“Debi v. Midnapore Zemindart Co. (2). 
The letter of the 3rd December 1914 was 
in these terms: ‘I beg to inform -you that 
I shall be glad to do the necessary electric 
wiring on your assuring me that you will 
continue to be tenant for a further period 
of three years after the expiration of the 
lease. I require this assurance, as on the 
' present terms of the lease, I have not to do 
any repairs or works in the building as 
long as the current agreement lasts.” 
The reply dated the 8th December was in 
these terms: "I am prepared to continue 
the lease for three years and would like 
. sanction at once to start work on the electric 
wiring, as at present it is unsafe." Let 
us assume that the effect of this correspond- 
ence was to create a present demise, subject 
- to the reservation that the commencement 
of the lease was postponed til the.date 

(x4) (1893) 2 Q. B. 21 ; 62 L J. Q B. 583; 
4 R 474: 69 L. T. 176; 413 W. R 626; $7 J. 2.725. 

(1) 28 Ind. Cas. 879: ig C. W. N. 347; 22 
C. L. J. 44 ; 
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of expiry of the term then current. Assume 
also that this dccument required registration, 
Still, that dces not furnish an answer to the 
suit for specific performance. A suit for 
specific performance lies when the lease 
essential fcr ike ccmpleticn of the contract 
hes rct Leen executed, and if there is a valid 
enfcrceable contract, either party is entitled 
to call upon the other to complete the 
transaction by the execution and registration 
of the dccument of title; Puchha Lal v. 
Kunj Behary Lal (16), Mahomed Musa v. 
Aghore Kumar Ganoult (17), Maddison v. 
Alderson (18) and Venkayyamma Rao v. 
Venkatanarasimha Appa Rao (19). From 
this point of view, the conclusion of the 
Subordinate Judge cannot be supported. 
But we are of opinion that, in the events 
that have happened, this is not a case in 
whith we should make a decree for specific 
performance. The condition of the house in 
1916 was such that no Court of Equity would 
force it upon the intending lessee. The 
evidence makes it'abundantly clear that the 
roofs of some ot the rooms came down 
during the rains of 1916. We have no 
information as to the present condition of 
the house, and it is impossible for us to 
decree specific performance of the agreement 
which forms the foundation of the claim. 
This, however, does not justify the conclusion 
that tbe plaintiff is not entitled to any relief. 
As the agreement cannot be specifically 
enforced, the defendant Company cannot 
claim the.position which they would have 
occupied if.the requisite document, had 
been executed and. registered. Their presi- 
tion in law; corsequently, was that after the 
expiry of the lease on the 31st October 
1915 1hey': were tenants from month tq 
month. They held over upon payment 
of rent to the landlord. Hence under 
section 716, Transfer of Property Act,the lease 
was renewed from year to year or Írom month 


(16) 20 Ind. Cas. 805; 19 C. L. J. 213; 18 C. W, 


. 445. 

( 7) 28 Ind. Cas. 930; z2 C. Bor; 21 C. L. J. 
231; 17 Bom. L R. 420; 28 M. L. J. 548; 19 C W. 
N 250; 13 A. L. J. 229; 17 M. L. T. 143: 2 L W, 
258; (1915) M. W. N. 621; 42 I. A. (P. C) 

(18) (1883) 8 App. Cas. 467; 52 L. J. Q. B. 
737; -9L.T 303; 31. W R. 820; 47 J. P. 82r. 

(19) 34 Iud. Cas. (21; 39 M sogat p 525; 20 
C. W. N. 1054; 14 A.L. J. 795; 31 M. I, ].58; 
(1976) 2 M. W. N. 2320 M. L. T. 137; 4 L. W. 58; 
18 Bom. L. R. 651; 24 C. 1. J. 279; 43 I. A. 138 


N 
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to month according to the purpose for which 
the property was leased as specified in 
section 166. Thus, although the original 
term was for three years, the defendant 


Company ' became tenant from month to . 


month under section 116 ‘read with sec- 
tion 106; Troilokya Nath Roy v. Sarat 
Chandra Banerjee (20). ‘That terfancy could 
be terminated by a notice to quit as pre- 
scribed in section 106. Under that section 
a lease of immoveable property from month 
to month is terminable, on the part of either 
lessor or lessee, by 15 days’ notice expiring 
with the end of a month of the tenancy. 
In the present case, the notice which was 
served was no doubt a notice of a longer 
duration than I$ days. But-it did not 
expire with the end of a month of the tenancy. 
The notice was thus inoperative in law 
and the tenancy had not been legally termi- 
nated when the defendant Company vacated 
the premises. In these sircumstances, the’ 
plaintiff is entitled, not to rent for the 
remainder of the term, but only to damages, 
as explained in the case of Jogendra Krishna 
Roy v. Kurpa. Harshi & Co. (2x). Where 
the term of a tenancy, under which rent 
is payable periodically, is brought to a 
premature termination, the lessor is entitled 
to damages and not to rent for the unexpired 
term of the: lease. Even the acceptance 
of surrender does not preclude the lessor 
from suing for damages for breach of the 
contract ; it does not destroy the existing 
cause of action. This conclusion is in 
' conformity with the decision in Gray v. 
Owen (22). The plaintiff was bound to 
let out the house after the defendant Company 
had vacated it, even though unlawfully, 
*and thereby to minimise the damage.’ We 
are consequently of opinion that the plain- 
tiff is entitled to damages inasmuch as the 
defendant Company vacated. the premises 
before the lease had been lawfully terminated. 
We assess the damages at Rs. 400. 

The result is that the dectee'of the Dis- 
trict Judge is set aside and the suit is decreed 
for Rs. 400. Each party will pay his own 
costs in all the Courts. Costs, it already 
recovered, will be refunded. 


B. N. Decree set aside. 

(20) 32 C. 123; 8 C. W. N. 901. l 

(21) 68 Ind Cas. ç93; 49 C. 345; 35 C. L. J. 
175; (1923) A, I. R: (C) 63.. 

(22) (1910) 1 K. B. 622; 79 L. J. K. B. 389: 
102 Ie T. 187; 26 T. L. R. 297. SEM 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 913 “or 1920, 
March 14, 1922. | 
Preseut;—Mr. Justice Ayling and Mer 
Justice Krishnan. 
SUNDARESAM CHETTIAR alas 
SUNDARAM CHETTIAR— APPELLANT 
: CEYSUS 
VISWANATHA PANDARASANNADHI 


AND ANOTHER— RESPONDENTS, 

Hindu | Law-— Religious Endowment—Matathi. 
pathi borrowing money for temple mecessities— 
Temple properties, liability of— Civi? Procedure 
Code ( Act V of 1908), O. XXII, rr. 3, to—Legal 
yepresentative—Trust properties— Amendment of 
plaint—Power of Courts to allow legal representatives 
to ratse new pieds. 

Where a Pandarasannadhi, the ex-officio trustee 
of a temple, borrows money on a bond for neces- 
sary purposes agreeing to re-pay the same out of 
the trust funds, a decree can be properly passed 
against the temple properties. (p. 1006, col. x.] 

Lakshmindrathirtha Swamiar v.  Ragha- 
vendra Rao, 59 Ind. Cas. 287; 43 M. 795; 12 Io W. 
130; 39 M. L. J. 174; (1920) M. W. N. 565; 28 
M. L. T. 269, Srimath Datvasikamanit Pandara- 
sannidhi v. Noor Mahomed Routhan, 31 M. 47; 
I7 M. L. J. 553; 3 M. L. T. 95, relied on. 

Swaminatha Aiyar v. Srinivasa Atyar, 38 Ind. 
Cas. 172; 32 M. L. T. 259; 2x M. L. T. 91; 5 T. 
W. 323; (1917) M. W. N. 278, distinguished. : 

Strickland. v. Symons, (1884) 26 Ch. D. 245; 53 
L. J. Ch, 582; 51 L. T. 406; 32 W. R. 889, John- 
son, In re, Shearman v. Robinson, (1880) 15 Ch. D. 
548; 49 L. J. Ch. 745; 43 L. T 372; 29 W. R. 
168, considered. 

In a case where an institution is represented .at 
different stages of the suit by different representa- 
tives, one not claiming under the other, the pro- 
vision of law applicable is O. XXII, r. ro and 
not O. XXII, r. 3 of the Civil Procedure 
Code, and the Courts have in such a case a 
wider discretion to allow amendments and new 
pleas to avoid multiplicity of suits, provided 
the character of the suit is not changed and the 
opposite side is not prejudiced and the trial em- 
barrassed. (p. r04, col. 2.] 

Inaganti Venkatarama Row v. Venkatalngama 
Nayanim, 68 Ind, Cas. 703; 30. M. L. T. 204; 15 
L. W. 72; (1922) M. W. N. 42; 42 M. L. J. 43; 
(1922) A. T. R. (M.) 49, distinguished. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 232 of 1918, presented against the 
decree of the Court of the Subordinate 
Judge of Mayavaram, in Original Suit 
No. 67 of 1913. 

Mr. T. V. Muthukrishna Atyar and 
N. Muthuswami Ayyar,for the Appellant. 


Mr. S. Ranganadha Ayyar, for Res-. 


pondent Nq, 2. 
. JUDGMENT. 
Krishnan, J.—This second appeal arisss 
from a suit brought by the plaintiff against 
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the late -Pandarasannddhi of Veda- 
raniam Devastanam for money due on a bond 
executed by him to plaintiffs deceased 
grand-uncle. Plaintiff claimed a decree 
against the defendant personally and against 
the trust funds as he alleged that the 
money was borrowed for Devastanam pur- 
poses. The defendant raised several pleas 
‘which are not material now but did not 
set up any plea that the debt was not 
binding on the Devastanam properties. 


- The Subordinate Judge decreed the suit 
as brought in plaintifi’s favour and gave 
him a decree for payment by the defendant 
personally and. out of the temple funds. 
The Pandarasannadhi appealed, and, be- 
- sides raising objections -to the findings of 

the Trial Court, pleaded that he was not 

in any event personally liable. He did 

not specifically object to the liability cast 

on the temple properties. Pending this 
appeal the Pandarasannadhi was removed 
from office.in another suit and the contest- 
ing 2nd respondent before us was appointed 
receiver of the temple properties. He 
was added as party appellant on his own 
motion and he asked for leave of Court 
to file a new ground of appeal, viz., that the 
temple funds were in any event not liable 
for the bond amount. Leave was given on 
condition that the point was to be argued 
as a pure question of law whether, in the ab- 
sence of an express charge on the temple 
` property for bond amounts, such property 
could be made liable. No question. of 
fact was to be raised and it was to be con- 
ceded that the borrowing wasfor temple 
necessity and within the powers of the 
trustee and that by the contract of borrow- 
ing itself it was arranged that the debt was 
to be paid from the trust funds. These 


conditions were accepted and the new ground. 


was allowed to be raised. There is no ques- 
tion now before us whether these condi- 
tions should have been insisted on ; having 
accepted them it is not open to the Receiv- 
er nowto go back upon what he did and 
ask for a trial on facts on the point. For 
the purpose of this second appeal we must 
take the points set out above as the basis 
of our decision, even though it is not very 
clear from the.terms of the bond that the 
re-payment of the whole debt was to be made 
from thé temple funds, 
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The learned District Judge has held 
that whatever the nature of the debt and 
of the contract regarding it might be, no 
decree could be given against the trust 
property because no express charge had 
been created on that property by the trus- 
tee, and he relies on Swaminatha Atyar 
v. Srinivafa Atyar (1) as the authority 
for his view. It is urged by the appellant- 
plaintiff that this view is not right. 

Before considering that point it is neces- 
sary to consider the objection that the 
lower Appellate Court should not -have 
allowed the new plea to be raised in appeal 
by the Receiver who had been added :as 
the legal representative of the Pandara- 
sannadhi when it had not been raised in 
the suit or in the grounds of appeal 
bythelatter. In supportof this contention 
the ruling in Inaganti Venkatarama Row v., 
Venkatalingama Nayanim (2) is relied on. 
That wasa case under O. XXII, r. 3, Civil 
Procedure Code. It was, no doubt, ruled 
there that a legal representative could only 
ask for such amendment as the deceased 
or the person whose representative he is 
could have asked for. It is not necessary 


to express an opinion whether this rule 


should be strictly followed in all cases 


under r. 3 or whether there is not a discre-. 


tion left in the Court to allow further 
amendment; for, it may be pointed out, 
the present case is one where an institution 
is represented at different stages of the 
suit by different representatives, one not 
claiming under the other and the rule appli- 
cable is r. 10 of O. XXII and not r. 3. 
In such a case the Court must be held to 
have a wider discretion to allow amend- 
ments and new pleas to avoid multiplicity 
of suits provided the character of the suit 
is not changed and the opposite side is not 
prejudiced and the trial embarassed. Such 
difficulties do not arise here. 

But even if we assume that the rule 
laid down in the case cited strictly applied 
to the pregent case, the leave to raise the 
new plea under the conditions insisted 
on was not improperly given; for it was 


"38 Ind. Cas. 172; 32 M. L. J. 259; 21 Mi 
L. T. 91; 5 I. W. 3231 (1917) M. W. N, 278. 

(2) 68 Ind. Cas. 703; 30 M. L. T. 204: 15 L, 
M. W. N. 42 ; 42 M.. I1. J. 433 
(1922) A. I. R. (MJ) 49. 


(1) 


A 


- 


Vol. 72] 


INDIAN. CASES. l £o5 


SUNDARESAM CHETTIAR V. VISWANATHA PANDARASANNADHT. 


“open to the ‘Court -to allow the Pantara- 
sanngdhi himself to raise such a plea on. 
appeal as a pufe question of law. The 
obiection, therefore, fails and must .be 
overruled. l S 
` Turning now to the main question argued, 
whether, in the absence of an express charge 
on the temple properties, a. fecree’ could 
be given against such properties or not, 
it seems to me the learned District Judge’s 
view that it could not be’given is not cor- 
rect on the facts of this case. He has based 
his judgment entirely on the ruling in 
Swaminatha Atyar v. Srinivasa Adyar (x), 
which I am inclined to think is not properly 
applicable here. In that case though the 
debtor was a trustee and the loan was 
intended and utilized for the beuefit of the 
trust the only contract between him and the 
lender was contained in a promissory-note 
pledging only his personal credit for the 
debt. The learned Judges say that he 
(the creditor) did not obtain any charge 
on the property but only a promise on the 
part’ of the debtor to re-paythe debt: In 
other words, no obligation had been imposed 
on the trust funds either by contract or 
by deed of charge. They do not, however, 
consider the position where a trustee act- 
ing within his: powers of borrowing for 
‘necessary purposes of the trust has created 
by his contract a right of resort to the 
trust funds for re-payment of the debt which 
is the case before us. The English cases cited, 
Strickland v. Symons (3) and, Johnson, 
Inve, Shearman v; Robinson (4), the observa- 
tions in which are relied on by the learned 
Judges, do not seem to be in. point here. 
The first was a case where a trustee carried 
-on the business of aLunatic Asylum when’ 
the marriage settlement which created the 
trust only authorised the sale of.it ‘for the 
benefit of the wife and children of the settlor. 
He had borrowed moneys for the business, 
but the carrying on of the business itself 
. was unauthorised. The trustee, therefore, 
.could not have validly borrowed on the 
credit of the trust funds and had not pur- 
ported to do so. In such a case, as the Lord 
Chancellor, the Earl of Selbourne, points 


. (3): (1884) 26 Ch. D. 245; 53 L.-J. Ch.-.582 

ir T day 32 hA R. 885) » J isis 
4) (1980) r5 Ch. D. 548; 49 L. J. Ch. 7451- 

43 Ll. T. 372 1.29 W. R. 168, : J. oe 


-also have direct 


-39 M. 
2 


out: '" there.is no principle or authority 
for saying that if a trustee makes himself 
.personally liable for goods the creditor 


thereby obtains a lien on the trust property." 


There was in this case “no dedication or 
-application of the trust property to trade 
purposes and no provisions that the busi- 
ness was to be carried on by the trustee, ” 
.asthel,ord Chancellor says. These observa- 
tions obviously do not apply to a case like 
the present where the head of a temple 
having to carry on, in the proper discharge 
of the duties of his office, the worship in the 
temple finds himself without the necessary 
funds to do so and borrows with an express 
,stipulation that the creditor should be re- 
paid from the temple properties. 
The second case referred to by the learned 
Judges, Johnson, In.re; Shearman v. Robinson 
(4) was one of an executor under the Will 


. of a trader, who was directed to carry on 
‘the trade employing a specific portion 


of the: estate for the purpose. He had 
incurred debts in the course of that trade 
and for trade purposes. It was not dis- 
puted that the executor was personaliy 


-liable for those debts, the argument being 


only that as he was entitled to be indemni- 
fied from the estate of the testator ear- 
marked for the trade, the creditors could 
recourse to such assets 
for payment. of their debts. Jessel, M. R., 
held that the creditors were only entitled 
to stand in the place of the executors, as 
the debts were created on his. personal 


. responsibility, and .claim payment from 


‘such assets only when the executor him- 
self is not in default and is entitled to the 
indemnity. This is the principle of sub- 
rogation which obviously cannot be availed 
of without reference to the estate of the 


.account between.the trustee and the ces- 


tuique trust. “That. case again seems to 
have no bearing on the case before us. 
On the other hand, there is-a recent 
decision of this Court :in Lakshmindra- 
thirtha Swamiar v. Raghavendra Rao (s) 
which is in point. There, as “here, the 
debt was incurred by a Pandarasannadhi, 
‘the head of a Mutt,.who is necessarily a 
Sanyasi and for purposes binding ou the 


: (5) 59 Ind. Cas. 287; 43 M. 


95; 12 L. W. 139; 
L. J. 174; (1920) M. W. ? 


7 
N. 568; 28 M. L. T, 


5 * 
fs we sdr wa, 


69. 


“106 


INDIAN CASES. 


^ Tigz3 


SHAH MUHAMMAD EHSANULLAH V, PEOPLES' INDUSTRIAL BANK, LTD., ALLAHABAD, 


Mutt. There was no charge on the Mutt 
properties. It was nevertheless held that 
those properties could be held liable for the 
debt. There! was no evidence there that 
the debt was borrowed on the credit of the 
"Muttpropertiés, as we should take it there 
is in the present case; the learned Judges, 
however, presumed it from the fact that 
the trustee was a Sanyasi. It is not neces- 
‘sary to decide whether we should follow 
ihem in raising that presumption, for here 
we have proof that it was arranged that 
the debt was to be met from the Mutt 
tunds But it is an authority for holding 
that for a debt properly borrowed on the 
credit of Mutt funds, Mutt properties can 
be made liable; and to that extent I am 
preparea to follow it, though T should not 
be taken as concurring in all the observa- 
tions of the learned Judges. 


We have again the case of Srimath Daiv- - 


asikamani | Pandarasannid — v. Noor 
Mohamed Routhan (6), where a decree was 
given against’ the Mutt properties for the 
price of articles purchased by the Muta- 
dhipati for the use ‘of the Mutt. There 
"was no question raised there that the pur- 
“chases were on the personal credit of the 
Mutadhipati, on the other hand I think 
it was assumed that the purchases were 
on the credit of the Mutt funds. The lear- 
ned Judges refused to follow the rule as to 
executors atid pointed out that the powers 
cf a trustee or manager of a temple in 
borrowing were similar to those of a guar- 
'dian of an infant heir following the obser- 
vations of the Privy Courcil in Konwar 
Doorganath "Roy v. Ram Chunder Sen 
(7). A debt incurred for the purpose 
of carrying on the worship in the temple 
is clearly for a necessary purpose and is, 
in my opinion, recoverable from the temple 
‘funds. Though doubt has been thrown 
on the correctness of the decision in Sri- 
. math Daivasikamani Pandarasannidht v. 
Noor Mahomed Routhan (6), in Swami- 
natha Aiyar v. Srinivasa Atyar (1i) above 
cited, it has been followed by Spencer, 
. in Lakshmindrathirtha Swamiar v. 
Raghavendra Kao (5) and I am also inclined 
to follow it where the debt is not incurred 


i = H a " . lj e 
j ari M. 47! i2 MIL. J. 5533 3 M L. T. 95. 
{0.32 p 2C. 431; 3'Sar. P.C. J. 681 


I. A. $2; 
3 Ba Dec. (N. à.) 505. (P. C). 


purely on the personal liability of the 
debtor. 

For the above reasons I would set aside 
the decree of the District Judge and re- 
store that of the Subordinate Judge with 


costs here and in the Court below payable 
„out of the temple funds. i 


—. Ayling, J.—I. agree, 


V. N. V. JE 
Appeal allowed. 
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ALLAHABAD HIGH COURT. 


-FIRST CIVIL APPEAL FROM ORDER Nu. 146 


OF 1922. 
February 16, 1923. 
Present :—Mr. Justice Piggott and Mr. 
Justice Walsh. 
SHAH MUHAMMAD EHSANULLAH-— 
AÁPPLICANT—AÀPPELLANT 
UOF SS 
THE PEOPLES, INDUSTRIAL BANK, 
LID., ALLAHABAD IN VIQUIDATION-— 
OPPOSITE PARTY—-RESPONDENT, | 

Companies Act (VI of 1882), s. '69— 
Ex parte order— Application io set aside— 
Limitation. 

The limitation of three weeks prescribed in 
section 1569 of the Indian Companies Act dces 
not apply to an application to sct aside an ex 
parte order. [p. 107, col. 1.] ` 


Mussoorie Bank Lid. v. Himalaya Bank 


Lid., 16 A. 53; A. W. N. (1893) 205; 8° Ind. Dec. 


(N. 5) 35, followed 
Appeal from an order of the District 


Judge, Allahabad, dated the jth July 


'1922. 
^. FACTS.—The Peoples’ Industrial Bank 


Ltd., Allahabad, having gone into liqui- 
dation, the liquidator applied to the Court 


to put the appellant's name on the list 


of contributories. .À notice was served 
on the appellant who filed objections through 
a Vakil on the 11th November 1916. No 
date for the hearing of the objections was 
fixed for along time, but ultimately the 
I3th August 1920 was fixed, notice of which 
was served on the Vakil On the date 
fixed neither the Vakil nor the objector 
appeared, and on the 13th August ig20 
the District Judge dismissed the objectiozs 
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ex parie. On the 22nd March 1922 the 
appellant applied to the District Judge 
for setting aside the ex parle order and for 
hearing the objections on the ground. that 
in spite of his repeated enquiries, he did not 
come, to know when and what date was 
fixed, The application was dismissed on 
the ground that time for presenting it was 
only 3 weeks from the date of the order 
(section 169 of the Indian Companies Act 
VI of 1882) and, therefore, the application 
was time-barred. 
Mr. Janakt Prasad, for the Appellant. 
Mr, 4. Sanyal, for the Respondent. 
JUDSMENT.—We have decided that 
it would be in the interests of justice to set 
aside the ex parte order and to remit this 
case to the learned District Judge to hear 
the application on the merits. Our grounds 
for doing so are as follows :—It is not desir- 
able to disturb the established practice. 
The learned Judge’s attention was drawn 
to section 169 of the old Act of 1882 which 
governs the Peoples’ Industrial Bank Ltd. 
in liquidation, but his attention was not 
‘drawn to the authorities, such as they are, 
under that section. In 1894 the Bombay 
High Court* decided that section 169 did not 
apply to an application to set aside an 
ea parte order. Sir George Kuox decided 
much the same thing in the year 1893 
reported in the case "of Mussourie Bank 
Lid. «v. Himalaya Bank Ita. (1) In 
England the view taken under the same 
section is that a certain amount of latitude 
is allowed, because in these matters of wind- 
ing up, the previous orders of the Court 
are not based upon issues which have been 
formulated as they are in an ordinary suit 
with pleadings, and the time for appealing 
js very short. In view of this consistent 
practice, we have come to the conclusion 
tnat the learned Judge, although it was a 
very natural view fto take and we might 
have taken it ourselves if it had not been 
for the view which has been taken in the 
past, was wrong in holding that section 149 
was an absolute bar./, The ¢osts of this 
appeal must abide the result of the applica- 


m. ue A 53; A. W. N. (1893) 205; 8 Ind. Dec. 
(x. 

| "ee BEER Shankar v. {shar Das Jegisoandus 
19 B. 208—T Ed) 
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tion to the jênang Judge on the merits, 
which should be restored to his list and be 
disposed of as soon as he conveniently can. 
The costs will include fees on the higher 
scale. 

It would be a great hardship to bind an 
alleged contributor by the representation 
by a Vakil engaged four years before since 
when, presumably, everybody had forgotten 


ali about it. 
M. A. A. Appeal allowed. 


LAHORE HIGH COURT. 
CIVIL APPEAI, NO. 2252 OF 1922. 
February 12, 1025. 
Present :—Mr. Justice Martineau. 


BARKHURDAR AND ANOTHER —DEFENL- 


ANTS——-APPEI,LANTS 
VEYSUS j 
KARAM DIN—PLAINTIFF—RESPONDENT. 

Indiam Soldiers (Litigation) Act (I X of 1918), 
S. 11, applicability of. 

Section 1r of the Indian Soldiers’ (Litigation) 
Act applies only to those cases where the plaintiff 
is an Indian Soldier on the date of the institutio 
of the suit, and has no application to a case where. 
the plaintiff has been an Indian Soldier bu* nas 
ceased to be one on the date of the. institution 
of the suit. [p 108, col. r.] 


Second eppeal from the diss oi the 
District Judge, Jhelum, dated the roth 
June 1922, reversing that of the Munsif, 
First Class, Jhelum, dated the 18th March 
1922. 

Mr. Sagar C hand, for the oes: 

Mr. P. N. Rozdon, for the Respondents. 

JUDGMENT —The land in suit formerly 
belonged to the plaintiff. and his brother 
Nizam-ud-Din. In 1900 during the plaintiff's 
minority, his-mother acting as his guardian 
and Nizam-ud-Din orally-sold the land 


‘to the 3rd defendant and had. mütation 


effected. The plaintiff brought his suit, 
challenging the validity of the sale, oa the 
He was.born on the 4th 
Cctober,1894 so that he attained majority 
on the 4th October 1912 but hé conzendé 
that under Act IX of 1918 the time during 
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"which he was serving under War conditions 
“18 to be excluded in computing the period 
-of limitation, that time began on the r8th 
“March 19rs-ànd that the suit is, therefore, 
not barred by limitation. ] 

` The First Court dismissed the suit, finding 
"that it was barred by limitation as the 
plaintiff's War Service began on the gth June 
1916, and also that the sale was necessary 
and for the plaintiffs benefit. 


The District Judge on appeal has differed 
from the First Court on both points and 
given the plaintiff a decree. On the point 
of limitation he holds that the period com- 
mencing from the rst March r9r5. the 
date of the plaintiff's enlistment in the army 
is to be excluded. 

Ihe first two defendants, who purchased 
the land from the third defendant, have 
preferred a second appeal, ' 

The learned District Judge is wrong in 
thinking that the period during which the 
plaintiff was serving under War.conditions 
commenced when the plaintiff joined the 
army. It commenced when he was ordered 
on Field Service, as is clear from section 3 of 
-Act TX of 1918. So that if he were entitled 
to army deduction for the period during 
which he was serving under War .conditions 
it would be for a period commencing on the 
oth June 1916; as held by the First Court. 
But, as a matter of fact, Act IX of 1918 
does not apply. at all and no deduction can 
be allowed, as the plaintiff does not appear 
to have been a soldier at the time of the 
institution of the suit. Section rr, under 
which the period during which a plaintiff 
has been serving under War conditions is 
to beexcluded, applies only where the 
plaintiff is an Indian Soldier. In this case 
the plaintiff, though.he was formerly a 
. soldier, had apparently ceased to be a soldier 
. when he brought.the suit. 

_ The suit is barred by limitation having 
been instituted more than. three years 
after the plaintiff had attained majority. - 

I accept the appeal, reverse the decree 
oi the lower Appellate Court and restore 
that of the FirstCourt dismissing the suit. 
“The respondent will pay. the appellants’ 
.costs. throughout. _ : 
pas Ks ! Appeal accepted, 
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spondents. 


.suit. 


‘The defendant Ram Nath appeals. 
plaintiffs Mata Sahai, Gulzari and Darshan 


tenants to sell thcir houses. 


| | {r925 
| ` ALLAHABAD H:GH COURT. 
SECOND CIVIL APPEAL No. 1376 OF 1921. 
February 19, 1923. 

Present -—Mr. Justice Daniels. 
RAM NATH—DEFENDANT—APPELLANT 
Versus 
MATA SAHAI AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Landlord and tenant — Trees planted by. tenant, 
ownership in—Tenant’s house—-Tvansfer to one 


'"Zemindar—Swit for possession by others, whether 


maintainable, 

The presumption about the ownership of 
trees planted by a tenant is that they belong to 
the tenant and he has a right to cut and sell the 
same. [p: 109, col. 1.] 

Jaleswar Sahu v. Raj Mangal, 63 Ind. Cas. 
437; 19 A. L. J. 616; 43 A. 606, followed. 

If a tenant illegally transfers his house to one 
of the zemindars, the others, even if they do not 
comprise the enfire-body of proprietors, are en- 
titled to sue for joint possession with the transferee. 


` fp. 109, col. 2.] 


Second appeal against the decree ofthe 
Second. Additional Subordinate Judge of 
Cawnpore, dated the tst of August 1921. 


. Mr. Mangal Prasad Bhargawa, for the 
Appellant. 


Mr. Katilas Chandra Mital, for the Re- 


~ 


JUDGMENT.—This appeal arises out of 
a suit by some of the zemindars for possession 
of certain trees and the site cf a house which 
belonged originally to a tenant named 
Jagan Nath and.which were sold to the 
defendant- by his widow Musammat Hiria. 
The Court below has found that the four 
trees which were in dispute belonged to 
Tagan Nath and that his widow had a right 
to sell them. In this respect it overruled 
the Trial Court which had decreed the entire 
As regards the house both Courts 
have found that Musammat Hiria had “no 
right to sell and have decreed the suit. 
The 


Sitigh have filed cross-objections. 

The appellant set up a custom ‘entitling 
The Courts 
below found that, though some instances 
of sale have occurred, no stich custom is 
established. This is a finding of fact based `. 
on evidence and the appellant is not entitled 


-to challenge it im -second-- appeal: -The 


pleas put forward in the memorandum: of 


| appeal are : 
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LAKSHMINDRA THIRTHA SWAMIAR V. VIBHUDAPRIYA THIRTHASWAMIAR; - 


(1), That the. defendant being one of 
the proprietary body, he has, a right to 
purchase. us i de fus 

(2 That by custom the tenants have a 
right of transfer. sin d bas 
& (3) That the plaintiffs alone could not 
sue without joining the other zemindars 
of the village. | 2 
w (4) Estoppel under sectién 115 of the 
Evidence Act. we as 
a. (5).. That the plaintiffs are not entitled to 
sue for the share of the house sold without 
partition. 

The second ground of appeal has already 


“been dealt with. As regards the first plea, 


if the tenant has no transferable right it 
does not matter whether the purchaser is 
one of the proprietary body or an outsider. 
As-regards the third plea, if some of the 
proprietors do not wish to join in the suit 
it does not prevent the plaintifis from 
claiming joint possession. 

As regards the fourth plea, ithas not been 
- Shown in what way any question of estoppel 
arises. = i 
The fifth plea has not been argued." All 
the grounds of.appeal fail. 

Some of the cross-objections challenge 
the finding that Jagan Nath was the owner 
of these tour trees, but as the respondents 
are not in a position to aver that there was 
no evidence to support this finding it must 
be accepted. 

It is next argued that in the absence of 
proof of special custom Jagan Nath, though 
in possession of the trees, had no right to 
transfer them, The lower Court relies 
on the ruling in Jaleswar Sahu v. Raj 
Mangal (1), and I. agree with the- lower 
Court that whatever views may formerly 
have been held the presumption now is 
that a tenant has a right to cut and sell 
trees planted by him.. - | 

Thirdly and lastly, it has been argued 
that the order of the Court below is not in 
accordance with the intention of the judg- 
ment. It appears from the Munsii’s judg- 
ment that there were more than four trees 
in the grove but that it was afmitted by the 
defendant's witness that only four trees 
belonged to Jagan Nath. The. learned 
Subordinate Judge has also stated .clearly 


(3) 63 Ind, Cas. 437; 29 A.L; J. 616; 43 A. 


4 ` 


+ 


that only four trees are in dispute, but he 
seems to have thought that the groves 
consisted of those four trees “only, On a 
comparison with the Munsif’s judgment 
and with the pleadings this appears to be 
incorrect. I accordingly, accepting the cross- 
objections in part, modify the decree of 
the Court below to this extent that the 
decree given by the Munsif for joint posses- 
sion of the grove will hold good except to 
the extent of four trees. If more than 
four trees remain and if any dispute should 
arise asto the identity -of these trees it will 
be. settled in the execution department. 
In other respects the cross-objections are 
dismissed. The apeal.is; alse dismissed 
with costs. 
“As most of the cross-objections have been . 
dismissed the parties will bear thér own 
costs of the cross-objections, ` | i 
M, A. A.. Appeal dismiss‘d § 
| Cross-objection partly alk wed 


MADRAS HIGH COURT. 
APPEAI, SUIT.NO. 306 OF 1g2r. l 
a Noveniber.8, 1922. i 
Present:—Mr. Justice Krishnan and 
Mr. Justice Ramesan. > 
LAKSHMINDRA THIRTHA SWAMIAR 
OF SIRUR MUTT, MINOR, BY GUAaDIAN;! 
ad litem P. RAJ AGOPALACHARVA 
—DEFENDANI--ÁAPPELLANT 

i VEYSUS 
VIBHUDAPRIYA THIRTHASWAMIAR 
or. ADMURMUTT—PLAINTIFF— RESPONDENT) 

Hindu Law-—Mutt—Debt incurred Dy head 
of mutt, whether banding on successor— Legal neces. 
Sily-— Expenses incurred on festivals. 

A shebatt or matathipathi cannot alierate muti 
properties unless constrained to do so by unavoid- 
able necessity. The same rule applics to the crea- 
tion of debts binding on muli properties, for the: 
enforcement of such debts may result in the aren- 
ation of such properties through Court-sale, . 
[p. 112, col. 1.] 

In order to estzblish necessity for a debt it must 
be shown that the debt was incurred for: a. iegiti-. 
mate purpose aud there was financial necessity 
to borrew to the extent to which the debt was: 
xncurred. fp. 113, col. 1.] 
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LAKZHMINDRA THIRTHA SWAMIAR 7. VIBHUDAPRIYA THIRTHASWAMIAR, 


A Maulathipathi is. not justified . borrowing 
money for the performance of the Pariyaya or any 
other ceremonits or festivals unless it is shown that 
the amount borrowed is reasonably necessary for 
the performance of the ceremony and the Matathi- 
pathi has no funds in his hands to meet the 
expenses, , [p. 115, col. 1,1 

(Case-iaw discussed. 

Per Krishnan, J.—A Matathipatht has a large 
dominion ‘over his surplus ‘ncome and he is not 
bound to account for it.- His n to use 
it as he likes is unfettered. [p. 114, col. 1.] 

Per Ramesam, J.—The Swamis havea wide 
power over their i income, aud Courts do not ordi- 
narily scrutinise their manner of exercising Jt 
so long as they do not seek'to bind their successors. 
If a successor is sought to be bound the borrow- 
ing must be for justifiable necessity [p.. 116 col. 
2. 


A multi is not bound by custom to feed every 
n that comes to the Pariyaya. [p. 116, 
Col..2 

Palaniappa Chetty v. Sreemath Devasikamony 
Pandava Sannadhi, 39 Ind Cas. 722; 40 M. 709; 
(1917) M. W. N. 507; 44 I. A. 147; 21 C. W. N. 
729; 15 A. L. J. 485; 1 P. L. W. 697; 33 M. L. J. 
1; I9 Bom. L. R. 567; deor la. 520C€.L.]. 
153; 6 L. W. 222 (P. C.), followed. 

Appeal against a decree of the Court 
of the Subordinate Judge, South Kanara, 
in Original Suit No. 44 of I9IQ. l 

Mr. A:*Arishnanswam Iver, for the 
Appellants.—The. question is whether a 
debt incurred by a prior Malathipathi is 
binding on the suit assests in the hands 
of his successor. The debt was incurred 
during the Pariyaya period, when the head 
of one of the 8 Udibi mutis in his turn takes 
charge of the worship of the Krishna temple. 
The income from the mutt itself is cover 
Rs. 15,000 and that from the temnle nearly 
Rs. 25,000, in all Rs. 40,000 a year. The plaint 
debt of. Rs. 15,000 and odd is alleged to have 
been incurred during the Pariyaya pero’ 
for feeding Brahmins. 


There was no legal obligation on the head 
of a muit to conduct feeding on such a lavish 
scale and hence the purpose is not legiti- 
mate. The income itself is ample and there 


wasnofinancial necessity to borrow either.. 


A MadailWbathis must bear his expenses 
only from the current income over which 
he has full powers. An alienation of the 
mutt properties could only be justified for 
unavoidable necessity, since otherwise the 
trust itself will be extinguished. Konwar 
Doorganath Roy v. Ram Chunder Sen (x), 


" (x) 2 C. s41; 4 I. A. 52; 3 Sar, P. C. Jy 681; 1 
Ind, Dez. (N. S.) 508, (P. C.) 


- N 


Nallayappa Pitlian v. Ambalavana Pandara 
Sannadhi (2). 

The creation of debts binding on the ` 
institution stands’ on the same footing. 
The head of a muli cannot borrow mérely 
for maintainingits dignity, Pasupatia Pillat 
v. Swundarappier (3), nor for carrying on 
pompous festivities, Adiraja Arsü v. Budan 
Sahib (4). 

Their Lordships Coutts-Trotter and Rame- 
Sam, JJ., have recently held that feeding 
Brahmins during Pariyaya period is not 
a necessary purpose. 

Secondly, even if the debt was for a 
necessary purpose, in the absencé of a charge 
or acontract, the lender cannot have direct 
recourse against the mutt properties. His 
right is only to be subrogated to the trustees: 
rights of re-imbursement, if any: see Sirick- 
land w. Symons (5). The English Law is 
well-settled. 

A specific charge is essential to render 
trust estate liable: see Johnson, In ve, Shear- 
man v. Robinson (6), Evans, In re, Evans v. 
Evans (7), Farhall v. Farhall (8 ). The English 
law has been followed in a series of 
decisionsin this Court. Swaminatha Atyar v. 
Srinivasa Aiyar (9), Ammalu Ammal v, 
Namagiri Ammal (xo), Batchu Ram yogaya: 
v. Vajjula Jagannadham: (1x). 

The provisions of section 32 of the ‘Trusts’ 
Act also support the same principle. Byramji 
Rustomjiv.Heerabai (12); see also Walling v. 
Lewis (13); Farhal v. Farhall (8). 


4 


- ‘ 
4 1 


27 M. 485; I4 M. L. J. 8 

17 M. L. f. 61572 M.L. M. 268. 

4 Ind. Cas. 815; 34 M. L. J. 358; 23 M. L. 
r 258i (1918) M. W. N. 331. 

(5) (1884) 26 Ch. D. 245 D E: 53 L. ‘J. 
Ch. 582; 51 L. T. 406; 32 W. R. 8 

(6) (1880) I5 Ch. D. 54$; i LA J. Ch. 7453 
43 L. T. 372; 29 W.R. 168. 
uu. (7887) 34 Ch. D. 5397; 56 L. T. 768; 35 

(8) (i872) 7 Ch. App. 123; 41 L. J. Ch. 145; 
25 L. T. 685; 20 W. R. 157. 

(9) 38 Ind. a E 172; 32 M. L. J. 259; 5 L.. W. 
323; 21 M. L. T. 91; (1917) M. W. N. 278. 

(ro) 43 Ind. Cas. 760; 6 L. W. 722; 22 M. L. 
T. 391; 33 M. L. J. 631; (1918) M. W. N. rro. 

(11) 49 Ind. Cas. 872; 42 M. W. N. 185; 25 M, 
L. T. 23; 9. L. W. 229; 36 M: In J. 29; (1919) Me 
W N. x48 (F. PB). 

(12) 2 Ind. Cas. 161; 11 Bom. L. R. 250. | 

3) (10911) r Ch. 414; 80 T. J. Ch. 242; 104 
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Even where a document is executed by 
trustees as such, direct recourse can be had 
only against the person and not against 
the trust estate. Robinson's Settlement, In re, 
Gant v. Hobbs (14). 

The case.relating to the laibility of mutt 
properties for debts contracted by heads 
‘of muli, reported in Sundarasam Chettiar 
v. Viswanatha~ Pandarasawhadhi (15), 
is based on the existence of a specific con- 
tract. No such contract.is pleaded in the 
present case. The decision in Lakhshmindra- 
thiriha Swamiay v. Raghavendra Rao (16) 
is wrong and is opposed to. principle. 

Mr. T. Rangachariar:—The- liability of 
"the mutt properties and the binding character 
of the debts depend on the necessities of 
the institution which 
custom. An alienation or debt, if in 
accordance with the usage of the insti- 
tution, will be binding. The test is whether 
the obligations are imposed by the practice 
of the institution. Peary Mohan Mukerji 
v.. Norendra Nath Mukerji (17). 

The powers of the Matathipatht,as re- 
cognised by the decisions, are :— 

(I) to spend all income for carrying 
on the worship, 

(2 to pledge all income present and 
future for the purpose, i 


` (3) to alienate for necessary purposes 
even.corpus. See Prosunno Kumari Debya 
v. Golab Chand Baboo (18); Ramayyan- 
gar v. <Krishnayyangar (19); Konwar 
Doorganath Roy v. Ram Chunder Sen (x); 
Pandara Sannathi v. Karutha Ravuthan (20); 


(14) (1912) z Ch. 717 at p. 720; 81 L, J. Ch,- 
2931 106 I. T 443; 28 T. L. R. 298. 

(15) 72 ind. Cas. 103; 45 M. 703 at p. 705; 3% 
M. L. T. 66; 16 L. W. 53; 43 M. L. J. 147; (1922 
M. W. N. 444; (1922) A. I R. (M) 402. 

' (16) 59 Ind. Cas. 287; 43 M. 79395; 12 L. W. 
139; 39-M. L. J. 174; (1920) M. W. N. 568; 28 M, 
L. T. 26g. P ETE 

Ind. Cas. 404 37 C. 229 'at p. 234; 14 

C. Ww. x 261; 7 å. L. j. 3255 7 M. L. T. 63; iz C 
Í. J. 220;.12 Bom. L. R. 257; 20 M. L. J. 171; 
333.4. 297 (B. C T 

(18) 2 L A. 145; r4 B. L. R. 450; 5 Sar. P, C. 
]-449; 23 W.R. 253; 3 Suth. P. C. J. 102 (P. C.) 

(19) 10 M. 185; 3 Ind. Dec. (N. Se) 851. | 

(20) 9 Ind. Cas. 150, 21 M.. L. J. 1291 9 M, E. 
Kiser — i pir te at : bh a A 


ate’ governed by- 


Palaniappa Chetty v. Sreemalh Deivasi- 
kamony Pandara Sannadhi (21); Ram Parkash 
Das v. Anand Das (22). if 

The practice of this mutt as wel as, ot 
the other seven Udipi muiis Las been to feed 
the Brahmins on particular occasions and 
this practice turnishes the, only guide 1n 
ascertaining the necessity ot the transaction. 
See srimath. Vaivasikamant. . Pandavasan- 
nidhi v. Noor Mahomed Kouthas (23), Laksh- 
nundrathirvtha Swamiar v.. Kaghavendra itap 
(16). The observation 1n. Vidyapurna 1 wiha 
Swami v. Vidyamam Liha Swami (24); 
as to necessity tor expenses 1s- obiter. 

The debt in this case was incurred tor 
a. purpose regarded as legitimate by the 
usage ot all the mulis. lt has been incurred 
for a mutt purpose, hence the debt is prima 
facie binding on the mutt. properties. ——— 
-J1n this case the. Matathipathis. accu- 
mulated the income during non-Partyaya 
period and spent tor Partyaya periods. He 
may contemplate.discharge ot debt.by future- 
income. See Leary Mohan. Mukerji. v. 
Norenava Nath Mukerji (17)... | 

‘The origin ot the principle of giving decree 
only. against trustee or executor personally 
is explained in Muir v; City of Gras ow, (25) 
as based on ihe presumption ot personal 


contracts under the English Law.. 
The question is really one of 1n- 
tention of parties and construction. 


of contracts. See Sundavesam. Cheltiar | v. 
Viswanatha Pandarasannadh? (15); Kegulla 
Jogayya v. Venkatarathnamma (26). There 
is no-doubt that in the present case when, 
head ot one muit executes a note to the 
head ot. another, the mutt properties are. 
intended to be rendered Mable because pro 
cess against person is not contemplated.. 
See also S7vimatn Dutvastkamant Pandara- 
sanniaht v.. Noor Mahomed Routhan (22), 


(21) 39 Ind. Cas. 722; 40 M. 709; (1917) M. W. 
N. 502; 44 I. À..147; 21 C. W. N. 729; 15 A. £, T. 
485; 1x P. L. W. 697; 33 M. L. J. zx; 19 Bom. L, R.. 
557; 22 M. L. T. 1; 26 C.L.]. 153; 6 L.W. 222(P.C.). 

(22) 33 Ind. Cas. 583; 43 C. 707; (1016) I M. 
W. N. 406; 20 C. W. N. 802; 14 A. L. f.'621; 31" 
M. L. J. 1; 18 Bom. L. R. 490; 3 L. W. 556; 24 C. 
L. J. 116; 20 M. L T. 257; 43 I. A. 73 (P. C). . 

(233) 31M. 47; 17 M. L. J. 553; 3 M. L.T. 95. 

(24) 27 M. 435: 14 M. L. J. 105. ° 

(25) (1879) 4 A.C. 337; 40 L. T. 339; 27 W.R. 603. 

(26) 5 Id. Cas. 271; 20 M. L. J. 4127 M, L.T, 
212; 33 M. 492; (79KO) M, W. N, 42. |. : 
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The judgments beginning trom Swamınatha 
Ayar v: Srytwasa Avyar (9j and Ammalu 
A mas v. Ne amagiriAmmab(ro)are inappli- 
abie to the case ot mulis. Swadaraesam 
Chetuar v. -Viswanath Panaaraannadhi (15) 
establishes-this. Ihe expenses are legitumate 


. and necessary’ and in accordance wita the 


~ 


» usage ot tne institution and are, theretore, 


binding not.oniy on theincome in the hands 
ot tne successor but also on the corpus. 
JUDGMENT. 

Krishnan, J.—his is an appeal by the 
detendant against the decree ot the Sub- 
ordinate Judge ot South Kanara in Original 
Suit No. 44 of I9I9 on his hle. ‘Fhe suit, 
was brought by the Swami of Adamar 
muit in Udipi against the present Swami 
ot sirur muit to recover trom the assets 
= that muli the amount claimed to be under, 

“ Samprathipatic’”’. or settlement ot ac- 
counts signed. by the late Swami and marked 
as- Exhibit A. The detendant denied the 
genuineness ot Exhibit A and-the existence 
of the debt and the admissibility ot the do- 
cument in evidencé- and he turther pleaded 
that even if the debt was true ıt was not 
binding -on the- muti or its properties as 
it.was not contracted tor any necessity or 
beneit ot the muti, the mult-having ample 
income to meet ali its legitimate expenses. 

: On these pieadings two issues were tramed, 
namely, whether the patti sued on was true 
and valid: and recetvabie tn evidence and 
whether the debt was binding on the deten- 
dant’s mutt.: "The Subordinate Judge found 
both these issues in plaintii's tavour and 
gave him a decree as sued tor. ‘Lhe appel- 
lant betore us has not attacked the finding: 
on. the first issue; his learned Vaktl, however, 
contended that the finding on the second 
issue should have been in- the negative- and: 
in bis chent's tavour and. the -swt should- 
have been dismussed. 

We have thus to consider 1n this appeal 
whether the debt sued on was borrowed 
by the late Swami ot Sirur tor a purpose. 
binding on the mutt properties in his suc-- 
cessor’s hands. Now, it 1s clear law that- 
a shebait or Mataihipatht cannot alienate 
muit properties unless constrained to do: 
so by unavoidable necessity, and the same 
Tule must apply to tbe creation of debts 
binding on mud properties, tor the enforce- 
ment ot such.debts may, result in the auena- 
tion ot such properties through Court-salo, 


The rule regarding -altenation is laid down 
very clearly by the Privy Council in the 
recent case ot Palaniabpa Chetty v. Sree- 
math Deivastkamony Pandara Sannadht (21). 
Their Lordships reter to the previous decisions 


in Prosunno Kumari Debya v. Golab Chand. 


Baboo (18), Koowar Doorganath Roy v. Ram. 
Chunder Sen (i) and | Hwnoomanpersaud: 
Panday v. Babooee Munra) Koonweree 
(27) and-explain that the expression“ benefit 
to the estate" as used inthem, though not 
capable ot a precise delinttton, meant, “the 


preservation oi the estate from extinction,: 


tne detence. against -hostile litigation affect- 


ing it, the protection ot 1t or portions trom , 


injury or deterioration by inundation and: 
such like things" see page 718*. Here we 
‘have no question ot benefit to the estate 
but only whether there was no necessity: 
to incur. the debt. 

The- position ot the head. ot a mutt and 
his- powers were considered. by the Privy 


Council 1n-dectding whether be. could be: 


described as a trustee within-the meaning 
ot Art. 134 ot the Lamitation Act in Vidya 
Varuthi 1hwiha Swamigal 
Ayyar (28), and. 1n- that. judgment their 
Lordhsips again affirm the proposition that, 
except tor unavoidable necessity, the head 
ot a muti cannot create-any interest in the 
mutt property to enure beyond bis life- 
time. 

There 1s no doubt an observation in 
Sammantha Pandara v. Selappa Chetti (29) 
that: “Acting torthe whole institution, he. 
(the matathipathi) may contract debts tor 
purposes connected with his matam, and 
debts so contracted might be recovered 
trom the malam property, and would de- 
voive as a liability on his successor to the 
extent ot tha assets received by him” and 
this.passage has been quoted by their l,ord- 
ships ot the Privy .Councu in Vidya. 
Varutht Thirtha  Swamigal v. Balusami 
Ayyar (28). Reliance has been placed 

(27) 6 M.1..4.393; 18 W. R. 812; Sevestre 
253 »,;2 Suth. P. C. J. 29; 1 Sar. P C. Ji 552; 19 
E. R. 147. 

(28) 65 Ind. Cas. 161; 44 M. 831 at pp. 834, 835; 
e W.N. dor 4r b L. J. 346; 3: U. P. L. 

R (P. C.) 62: 15 Lk. W. 73;- 30 M. L. T. 66; 3 P. L. 
T. 245; 48 1. A. 302; 26 C. W. N. 537; 24 Bom. 


I, R. 629; 20 A. L. J. 497; (1c22 I, R 
(P. C.) 123 (P. C.) Le 


(29) 2 M. 175.at p. 179; 3 Ind. Jur. 558; I 


Ind. Dec.,(N..$. 393. — 
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on it by the learned Vakil tor the 
respondent . lor ^ his argument. 
it 1s sufficient that the debt.is shown to. be 
incurred tor matam purposes and not tor 
the matathizatht’s private purposes to make 
it binding on malam properties and. that it 
Was not necessary to prove any necessity 
for the borrowings. In my qpinion this 
is a clear misreading of the observation. 
i understand it to refer to necessary pur- 
poses connected with the matam and that 
1s the proposition established by the authori- 
ties. 

I do not think it necessary to discuss all 
the authorities cited to us, as these recent 
Privy Council rulings are clear on.this point. 
It follows that we cannot uphold the plain- 
tiffs claim to have.the plaint debt paid 
out of the mutt properties in the defendants’ 
hands, unless theres clear proof of necessity 
tor the borrowing. ‘There are two things 
to be considered in this connection. The 


borrowing may be for a purpose which is. 


not in itself justifiable at all; again, the pur- 
pose may be a legitimateone, but neverthe- 


less the matathipathi having enough funds. 


of the mutt in his hands at the time there 
might be no necessity to borrow at all to 
meet the expenses ;in other words, the ques- 


tion may be one of the legitimacy oi the. 


purpose for the debt or of the financial neces- 
sity to borrow. Now, it was argued for 
the respondent that it was only the question 
ot financial necessity which would depend 
upon the amount.of money available to the 


late Swami to meet the expenses that was. 
put in issue in.the lower Court and not. 


the legitimacy of the expenses themselves. 
I am unable to accept this argument. The 


,defendant's-writien statement, paragraph 3, . 


" says, after pleading that the muli had ample 
funds to meet all necessary expenses, that 
"the debts are not valid and binding against 


the defendant's mui orits properties, as: 


they were: not and could not have been 
contracted for the benefit of the mutt; and 
the wording of. Issue No 2 is a enough to 
include both objections. 


kal shall now.turn to.consider wüethés debts . 
,in question are proved to have been incurred. 


for necessary purposes. Exhibit A is a 
settlement of accounts of the borrowings 


less re-payments from July. 1902 to. August. 
1916. The total amount of debt with in-. 
terest was Rs. 27,435-10-11. The re-payments. 


8 


that: 


with counter interest came. to. Rs. 11,40 3-6-3, 
leaving a balance of Rs. 15,97f-10-8 for 
which Exhibit A wasexecuted. A perusal of 
the accouuts and receipts iu Exhibit B shows 
that the most part of this 


period of the SirurSwami and in connection 


balance was. 
borrowed during whatis known as Partiyaya - 


withthe Partyaya expenses and for building ` 


a Bhojanasala or -dining hall during. that 
period, the previous. borrowings having 
been mostly re-paid. To understand the 
case it is necessary to explain what is meant 
by the term. Pariyaya. 
the town of Udipi in-South Kanara eight 
muits presided over by eight matathipathies. 
Plaintiff and defendant are two.of those 
matathipathies. Affairs of each. 
looked over by its own wmatathipathz. 
They are all endowed with separate prop- 
erties of considerable value. 
mutts there is a Krishna temple in the same 
place in which there is an idol of Sri Krishna 
which is worshipped.. This temple is also 
richly endowed; but there is no Swami or 
Dharmakartha to manage its affairs. Its 


affairs are managed by the eight mafaths- - 
. pathies in rotation, each taking tbe manage- 


ment for.two years. at a time, beginning 
from January ri5th,of one year and ending 


in the January 15th of the third.. year. he 
turn of each Swami is fixed according to. 


custom. This method of. management is 


There are in. 


Besides these 


mul? are. 


- 


called the, Parzyaya system and.the Swami . 


who is.for the time being the, manager: is ; 
called .the Pariyaya Swami for those, years- 


and the.period oi two years during. “which 


he is. the manager is called, his.. Periyaye 


period. ‘he tradition about the way in 
which these eight mutis and its temple came 
to.be founded and the way in which their 
affairs are carried on.is given.in,the South 
Kanara District Manual. -It is. obligatory: 


. on each Swami, when his turn comes, to. per-- 


form the Pariyaya ior the two years. oi his 
period. During that. time, he is; entitled 
to get ali the income of.the “Krishna temple 


which, besides the income irom its. lands, in- - 


cludes certain. payments- from .the British 


and Mysore Government and also Kanikais . 


or offerings from the devotees and pilgrims - 


who come to the temple to worship. It is : 
the Swamis are . 
able to, save every year. ‘substantial sums: 


also . in “evidence that 


ot money “from the income ot their own : 


mad  properties.after meeting their current. . 
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‘expenditure. It would seen that the Swarnis 
were in the habit ot adding these moneys 
also to their income from the Krishna temple 
during the Pariyaya period to meet the 
Pariyaya expenses. It is the plaintiff's 
case that all these moneys are insufficient 
to meet the Pariyaya expenses and that it 
is necessary. and usual for each Swami to 


borrow Rs. 30,000 to Rs. 40,000 to make. 


up the deficiency for the two years. Plain- 
tiff says that the plaint debt was mainly 


incurred in this manner to meet the Pariyaya 


expenses of the Sirur Swami. 

Itisin evidence that the income of Krishna 
temple from all sources would amount to 
about Rs. 25,000 to Rs, 30,000 a year or 
Rs. 50.000 to Rs. 60,000 for the two years. 
The income of the Sirur mutt is said to be 
about Rs. 10,000 to Rs. 15,000 a year, from 
which about Rs. 5,o00 to Rs. 6,000 could 
be saved in ordinary years. During the 
Pariyaya period the Swami brings away 
his own idol from his mutt to the Krishna 
temple and the expenses of his own muli 
are thus reduced. The Swami was thus in 
a position to utilise Rs. 10,000 to Rs. 15,009 
of the income of his own muli during the 
two years for the Partyaya expenses. It is 
also in evidence that the Sirur Swami had 
about Rs. 30,000. in hand saved from his 
muit income for the previous years which 
he added to the other moneys. As explained 
by this Court in Sammaniha Pandara v. 
SellappaCheiti(29)and other cases and accept- 
ed by the Privy Council in. Vidya Varuthi 
Thiriha Swamigal. v. Balusami Ayyar (28), 
the matathipaihi has a large dominion over 
his surplus income and he is not bound to 
account for it and his discretion to use it as 
he likes is unfettered. It was thus open to the 
Sirur Swami to use that accumulated amount 
for the Pariyaya expenses. Thus it would 
seem that the Sirur Swami had about a 
lakh of rupees at least to meet the Pariyaya 
expenses for his term of two years. Plaintiff, 
however, contended that this amount was 
insufficient for the purpose, as the expenses 
came to about Rs. 1,30,000 at least and 
borrowing was necessary. | 
ceded that.all the moneys the late Sirur 
Swami got from his income and his earnings 
and his borrowings he spent for his Pariyaya 
expenses, and for building the dining hall. 
But before we can justify his Borrowing 


jt must be shown that he was under a jegal. 
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obligation to incur expenditure in the manner 
and to the extent that he-did. The Sub-. 
ordinate Judge has not considered the case 
from this point of view, at all.. . rn 

There are no doubt certain Pooj4s and 
ceremonies which have.necessarily to Le 
performed and any reasonable expenditu® 
incurred for garrying them out, will be bind- 
ing on the muli. But there is no obligation 
to have the ceremonies performed on the 
scale that the Sirur Swami did. . It was 
argued for the respondent that the scale 
on which the ceremonies should be con- 
ducted must be taken to be fixed by the 
long continued practice of the institution; 
Even so, there is no evidence on which we 
can find that any definite and clear practice 
existed with regard to that. It is more 
likely, as one of plaintiffs own witnesses 
P. W. No. 4, says that there is ‘‘no rule to the 
effect that any particular amount should ke 
spent for the Pariyaya, but all the ceremonies 
should be performed according to mamool. 
(or usage). . The different mutis are not 
equally wealthy, the poorer ones must neces- , 
sarily perform the ceremonies on a smaller 
scale so long as no ceremony is omitted. 
One main item of expenses incurred is the 


. feeding of the Brahmins in large numbers 


every day.throughout the year. . That evi- 
dently is a very elastic item over which» 
much money could be spent or considerable 
economy exercised.” M Ee E pe it 
There is really no evidence in:the case. 
on which we. can rely to show that it was 
necessary to borrow to meet the legitimate 
expenses of the Pariyaya. All that is 
attempted to.be shown is that the money 
has been spent and that other Swamis. have 
also been in the habit of borrowing during 
their time. Such evidence.is quite inade- 
quate in my view to show that there was 
necessity for borrowing the plaint debts. 


As regards the Bhojanasala, the Sirur 
Swami not.only seams to have re-built but 
put an upstairs to it. Surely itis not shown 
that there was any necessity to do all these. 
A sum of Rs. 1,000 of the. plaint debt was 
borrowed for the construction of this dining . 
hall, but it is not shown. whether it was. 
borrowed. for the construction of the hall. 
downstairs or for the room upstairs. There 
was clearly. no necessity to built the upstaiis 
as it never existed before. It follows, theire- . 
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fore, that for this deb! aíso necessity is not 
shown for borrowing. 

The failure to produce the accounts of 
the Sirur mutt was commented upon 
by the learned Vakil for the respondent 
and we were asked to draw from that fact 
an inference that the borrowing was for 
necessity. It is not very clegr on the 
evidence that the defendant is in posses- 
sion of those documents aud is wilfully keep- 
ing' them back. Secondly, it is difficult to 
see how these accounts will help to show 
that the money borrowed for the Partyaya 
expenses were borrowed for necessity. In 
the view I am taking, for all legitimate 
expenses the funds in hand were sufficient. 

As regards the debts borrowed just prior 
to the Pariyaya period there is no evidence 
why they were wanted. It follows that 
there was no necessity proved to borrow 
the plaint amount and the plaintiff is not, 
therefore, entitled to recover it from the 
mutt lands. 

The learned Vakil for the appellant also 
contended that in any event plaintiff is 
not entitled to have direct recourse to the 
mutt properties for his debt, as there was 
no express charge or mortgage for it on 
them, and he relied on Swaminatha Aiyar 
v Srinivasa Avyar (9) and also certain English 
cases: of executors and trustees such as 
Strickland v. Symons (5) and Evans, In re, 
Evans v. Evans (7), Farhall v. Farhall (8), 
Robinson's Settlement, in ve, Gant v. Hobbs 
(14) and Johnson, In re, Shearman v. Robinson 
(0) Butit has been held in India that this 
rule does not apply tothe case of matatht- 
pathtes; See Shankar Bharati Svami v. V en- 
Rapa Naik (30), Srimath Datvasikamani 
Pandarasannidhi v. Noor Mahomed Routhan 
(23), Lakshmindrathirtha Swamiar v. Raghwo- 
endra Rao (16) and Sundaresam Chettiar v. 
Viswanatha Pandara Sannadh! \15). In the 
view Iam taking it is not, however, necessary 
to decide this question. 

It was finally contended that, as the debt 
was found to be true and subsisting, it is 
binding on the debtor, the late Swami, per- 
sonally and a decree should, therefore, be 
given against his personal assets, if any. 
There is no express prayer to this effect 
in the plaint but the defendant's Vakil does 
not object tosuch a decree being passed and 
I think, therefore, such a relief may be given. 

(30) 9 B. 422; 5 Ind, Des, (N. 8.) 28x; 


. District). 


“second issue. 


In the result the decree of the lower Court 
is modified by confining it to a decree only 
against the personal asseis, if any, of tbe ' 
late Sirur Swami in defendant's hands. 
The plaintiff will pay defendant's costs ir 
both Courts, as he has failed in his claim 
against the mutt, but he will get his costs 
from the perscnal assets of the late Swami. 

Ramesam, J.—The plaintiff is the Swami 
of Adamar mutt in Udipi (South Kanarg 
The defendant is the Swami 
of the Sirur M wit in the same place. He is 
now a minor represented by a guardian 
ad litem.. ‘These two and the six other 
mutis were founded according to the tradi- 
tion by Madwacharya, the founder of the 
duel or Dwaita philosophy. Each muti 
is presided over by a Sanyasi or Swami 
and has its own separate endowments. 
Besides the eight mutts, there is, at Udipi, 
& temple of Krishna with income of its own. 
Each Swami takes charge of the temple 
for a period of two years, so that the term 
(technically called Pariyaya) of a particular 
Swami recurs once in 16 years, The evi- 
dence in the case shows that the Swamis 
have taken to the celebration of the res- 
pective Pariyaya in recent times on a grand 
scale. It is said that the defendant's pre- 
decessor had borrowed from the plaintiff, 
among others, for the expenses of the last 
Pariyaya of the Sirurmut: of (January I914- 
1916) and on accounts being taken, it was 
found that theSirurSwami,wasindebted to “ 
the plaintiff to theextent of.Rs. 15,971-10-8 
on the r4th August 1916, (Exhibit A). 
The present suit is brought to recover the 
said amount with interest. The Subordi- 
nate Judge gave a decree to the plaintiff 
and the defendant appeals. 

The appellant has not pressed before us 
the grounds relating to the genuineness of 
Exhibit A. He confined himself to two 
points, (I) that the debt has not been shown 
to be for justifiable necessity and, therefore, 
not binding on the defendant's muii and 
(2) in any event, the muit is not liable, as 
the debt was not charged on the properties 
on. the muli. 


The first point was the subject of the 
The evidence of the plain- 
tiffs third, fourth and. seventh witnesses 
shows that the Krishna temple gets a 
Tasdiak (or allowance) of 13 thousand 
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rupees from the British and Mysore 
Governments. Rs..500 cash and 500 muras 
‘of rice {after paying Governinent revenue) 
trom its immoveable property and Rs. 10,000 
ot more by way of offerings trom pilgrims 
(A mura of rice is said to be Rs. 6). The 
item of offerings from pilgrims is a variable 
figure. The income of the Krishna,temple 
may be taken to be about Rs. 26,500 per 
annum in the years in question. ‘he in- 
come of the Sirur muti according to P. W, 
Na. 4 is 2,200 muras of rice (out of which 
1,200 muras are spent for the ordinary 


expenses of the mutt) and a cash 
rent of Rs. 7,000. There remains a 
net income of Rs. 13,000. Accepting 


these estimates, the combined income 
of the temple and the muit amounted 
to Rs. 39,500 per annum. It is said that 
this income was not adequate ior the ex- 
penses of the Partyaya and theSirur Swami 
had to borrow for detraying them. A list of 
his debts amounting to Rs, 25,000 is 
given by P.W.No. 4. As the Sirur Swami 
had in: his hand savings to the extent of 
Rs. 30,000 he must have spent more than 
a lakn,and Ks. 30,000 towards his Pariyaya 
expenses, The question is whether this 
expenditure can be regarded as justilied 
so as to make the mul in the hands ot his 
successor lable ior the amounts borrowed. 
It is conceded tor the plaintiif, P. W. No. 4, 
that there is no rule to the ettect that a parti- 
cuiar amount must be spent tor the Pariyaya. 
But all the viniyogas should be pertormed 
without omission according to 44424004. — 
F. W. No. 3says that two lakhs ot rupees 
are required ior the expenses. F. W. No. 4 
Simularly says that 15,000 muras ol rice 
and one or ij lakh of rupees are required. 
P. W. No. 8, tne Swami oi another muli, gives 
detaus. About 15,000 muras oi rice, hrewood 
costing Rs. 6,000, plantain tree garden 
costing 500 muras ana provision costing 
Rs. 02,000 .are required. Ot these about 
12 muras of rice are required for the nutved-a 
(see Y. W. No. 4), the ceremony oi dedicating 
iood to the deity. Alter the lormal dedi- 
cation the food 1s distributed to. Brahmins. 
Now, it is well-known that the religious cere- 
mony of the xelvedya can be peitormed 
at an expenses of an anna or Ri. 10,00€ 
according to the capacity of the wogshippex. 
This is conceded by the learned Vakil 
for: the plaintif. No Hindu text has been 


cited to show that a particular quantity 
of food must be cffered for the nedvedya. 
It depends on the capacity and on 
the charitable disposition oi the wor- 
shipper, for the ofteting ultimately feeds 
the ‘poor. Beyond the evidence that 
P. W. No. 8 spent a similar amount or his 
Pariyaya and that the deceased Sirur Swami 
contracted a debt of Rs.'30,000 for earlier 
Pariyaya there is nothing to prove a mamool 
or usage. The 8th witness says that at 
the Pariyaya festival (first 15 days of the 
period) about 10,000 persons were fed every 
day. During the other festivals about 2,o0c 
persons are ted per day and 1,000 persons 
are fed daly at other times (see E.W. No. 4j. 
It is obvious that the feeding charges have 
been responsibie for the enormous increase 
in recent times of the Partyaya expenses. 
It is 1dle to pretend that the feeding could 
have gone on anything like this scale in all 
the six centuries during which these mutts 
existed or even in the earlier years of the 
last century. When the witnesses say sc 
many muras are required for the expenses, 
ali that they mean and cowid mean is that 
the quantities stated are required, it the 
testival is to be carried on in the manner 
the Swamis are now doing it. In my opinion 
no usage or custom is proved. As their 
Lordships of the Privy Council pointed out 
in Paianiappa Chetty v. Sreemaih Desvasi- 
kamony Panaarasannadht (21) it would bean 
instance of the misapplication of the word 
“custom’ and of iorgetiulness of the essen- 
tials ot a custom which modifies the ordinary 
law to say that the muiis are bound by cus- 
tom to teed every Brahmin’ that comes 


to the Pariyaya (as is stated in the South - 
‘Kanara Manual). 


The numbers, may in- 
crease as the years roll on and the result 


ot carrying on the ideal ofieed:ng every one © 


that comes may be the destruction ol the 
institutions themselves. The Swamis have 


a wide power over their income and Courts : 


do not ordinarily scrutinize their manner 


ot exercising it so long as they do not seek : 


to bind theif successors: lf a successor is 
sought to be bound the borrowing must Le 
tor justihable necessity. 


In Abhiram Goswami Mohant v. Shyama 


‘Charan Nandi (31) their Lordships of the 


(31) 4 Ind. Cas. 449; 36 C. 1003; 36 I. A. 1483 
io C. L. J. 284; 6 A, L. f. 857; 11 Bom. Le Ra 1234! 
i9 M. ke Ja 5305 14 C. W. N. r (Pe Ch tss 
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Privy Council observe: “It is well-settlec 
law that the power of the Mahani to alienate 
debutter property is, like the power of the 
manager for an infant heir, limited to cases 
of unavoidable necessity” citing Prosunno 
Kumari Debya v. Golab Chand Baboo (16), 


and Konwar Doorganath Roy v. Ram 
Chander Sen (Tt). In ° these two 
cases, the leading case of  Hwuwnoo- 


manpersaud Panday v. E&booee Munraj 
Koonweree (27) a case of dealing with 
the manager of infant heir was relied 
on as the guide in respect of dealings with 
debulter property. See also Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (28). 
' The present appeal is not a case of confer- 
ting benefits on the estate ; such as the pre- 
servation of the estate from extinction, the 
defence against hostile litigation affecting 
it, the protection of it or portion from injury 
or deterioration by inundation and suck 
like things. See Palantapba Chetty v. Sree- 
math Delvast "Kamony Pandarasannadht 
In Pears Mohan Mukerji v. Norendra (21), 
Nath Mukerjee (17) the expenses in 
respect of which the shebali sought re-im- 
bursement, were either incurred in defending 
his position as shebatt or performing the 
obligation imposed upon him by the origina! 
Will. In this case there is no proof of the 
obligation imposed upon the mutts at the 
time of the foundation. The learned Vakil 
for the plaintiffs relies on the following 
sentence in Sammantha Pandaya v. Sellatpa 
Chetti (29): “Acting for the whole insti- 
. tution he may contract debts for purposes 
connected with his matam, and debts-sc 
contracted might be recovered from the 
malam property and would devolve as 2 
liabiity on his suecesscr to the extent cf 
the assets received by him." I do not think 
that the learned Judges who decided Sam- 
mantha Pandara v. Sellafpa Chetti (29) 
or the Judicial Committee who quoted the 
whole paragraph in -Vidya Varutht Thirtha 
Swamigal v. Balusamt? Asyar (28) for a 
different purpose, meant to lay dcwn that 
a debt, however extravagant 4nd unneces- 
sary it may be, incurred in the performance 
of festivities and ceremonies of’ the mutt, 
are bind'ng^on the mutt in theY hands cf 
a successor. Such a position would be 
inconsistent with the ratio decidendt of Pro- 
sunnolumart Debya v. Golab Chand Baboo(18) 
-and Konwar Doorganath Roy v. Ram Chandra 


Sen (1) applied to muttsin Abhiram Goswami 
Mohant v. Sh,ama Charan Nandi (31) and 
Palantapta Chetty v. Sreemath Devasikomany 
Pandarasannadhi(21). In Murugesam Pillai 
v. Manichansaka Desika Gnan (32) it 
was found that the head of the 
mutt at the very outset of his career 
was handicapped by two litigations costing 
nearly two lakhs. In my opinion, the suit 
debt is not binding on the muff and this 
is the conclusion of my learned brother 
Coutts-Trotter, J., and myself in Second 
Appeal No. 1899 of 1920, (a case relating. to a 
debt of the same mutt incurred for the same 
Pariyaya of 1914-1916.) In Lakshmindra- 
thirtha Swamiar v. Raghavendra-Rao (16) and 
Srimatht — Daivasikamani Pandarasannidht 
v. Noor Mahomed Routhan (23) the cases 
came upon second appeal with a finding 
that the debt was incurred for necessary 
purposes. It may be that the law was too 
narrowly laid down in Vidyafurana Tirtha 
Swami v. Vidyanidht Tirtha Swami (24) 
but this was set right in Devast- 
gamant Pandarasannadht v. Palaniapta 
Chettiar (33), affirmed by the Privy Council 
in Palantappa Chetty v. Sreemath Detvasi- 
kamony Pandarasannadht Pandara (21). | 
It is said that the Swami of Sirur muli 
spent Rs. 24,000 for the repair of Bhojana- 
sala. Apart from the fact that it is the 
duty of all the Swamis of the eight mutts 
to contribute to the expense of repairing 
the dining hall, the fact that an extension 
in the form of an upstair was added to the 
old building disentitles the plaintiff. {rcm 
relying on this item. It is also conceded 
that only Rs. 1,000 ont of the suit loan was 
spent on this item. I do not think this ` 
aspect of the plaintiff's case improves it. 
Somecomplaint was made for the respondent 
that the question of justifiable necessity was 


mot taken in the First Court. I thinkit was 


takenin paragraph.3 of the written state- 
ment. If this paragraphis not-more explict, 
this was because the allegation in the-plaint 
is not more explicit and makes no -reference 
to Pariyava. The plaintiff had to prove 
necessity (on the second issue) and was not 

(32) 39 Ind. Cas. 659; 40 M. 402; 21 M. L. T. 288; - 
32 M. L. J. 369; 15 A. L. J. 281; 1 P. I. W. 457; 
5 L. W. 759; 21 C. W. N. 761; 19 Bom. L. R. 456; 
25 NEL 589; (1917) M. W. N. 487; 44 I. A. 


Ga o Ind. Cas. 281; 34 M. 530; 9 ML-T, 83; 
20 M, 1. J. 9693 (1972) 2 M, W. N, t54. c^ 5 
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prejudiced by any vagueness in the plea 
in the wrftten statement. The defendant 
was not the borrower and was not bound 
to plead more clearly. In the view of the 
conclusion on the first point, I do not think 
it necessary to express an opinion on the 
second point on which there is some conflict 
of opinion in this Court. The cases in 
Srimath Daivasikamant Pandarasannidhi v. 
Noor Mahomed Routhan (23) and Sundaresam 
Chettiar v. Viswanatha | Pandarasannadh 
(15) are against the appellant, but he is 
supported by the decision in Swaminatha 
Atyar v. Srinivasa Aiyar (0). A number 
of English decisions have been cited before 
us relating to trusts and trustees: Strick- 


` land v. Symons (5), Johnson, In re, Shearman 


v. Robinson (6), (Jessell, M. R.) Farhall v. 
Farhall (8), Robinson s Settlement, In ve, Gant 
v. Hobbs (14) in effect reversing Watifng v. 
Lewis (r3). After the expression of opinion in 
Vidya Varuiht T hirtha Swamigal v. Balusami 
Ayyar (28) that mutts are not in the nature 
of trusts in English Law it is not profitable 
to discuss these cases. 

In the result the appeal is allowed .sc 
far as the mutt properties are concerned. 
But the plaintiff will be entitled to a decree 
for the suit sum against the assets ofthe late 
Swamiar in the hands of the defendants, 
such as uncollected arrears since collected 
or investments of the late Swami whick have 
not been incorporated with the mu:t pro- 
perties. 

I agree with my learned brother's order 
as to costs. 
"V. N. V. 

2. 


Decree modified. 


EE Sete 


BOMBAY HIGH COURT. 

SECOND CIVI, APPEAL No. 769 OF 1922. 
September 12, 1922. 
Present:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice and Mr. Justice Crump. 
FATTECHAND ANANDRAM 
MARWADI-—PLAINTIFF— APPELLANT 
VETSUS 
UMAJI VALUJI MAHAR— 
DEFENDANT—RESPONDENT. 

Registration Act(X V I of 1908), ss. 34, 72, 77— 
Delay tn presenting document for regisivation— 
Refusal by Regisivar to condone delay" -Subsequent 


refusal to revise order—Suit to compel vegisiration, 
maintainability of, ; 


Where a Registrar, arting under section 34 of 
the Registration Act, refuses to sanction the 
acceptance of a penalty for a belated admission 
of execution, and to condone delay in presenting 
a document for registration; in consequence of 
which registration is refused by the Sub-Registrar, 
an application made to the Registrar to revise 
his previous order is equivalent to ar appeal under 
section 72 of the Act, and an order by him refusing 
such application is in substance an order under 
that section refusing to direct the registration of 
the document, and a suit for a decree di:ecting 
the registration of the document is mainteinabia 


under section 77 of the Act. (p. 120, col. 2.j 


Second appeal from the decision of the 
First Class Subordinate Judge A. P. at 
Nasik, in Appeal No. 39 of 19217, confirm- 
ing a decree passed by the Second Class 
Subordinate Judge at Nasik, in Civil Suit 
No. 154 of 1920. 

Mr. P. B. Shingne, for the Appellant. 

Mr. Alex A. Pats, for the Respondent. 


JUDGMENT. 

Shah, Actg. C. J.—The question of law 
that arises in this appeal, relates to the 
interpretation of the provisions of the 
Indian Registration Act. The facts which 
have given rise to it are these. Apparently 
a sale-deed was executed in favour of the 
plaintiff by the defendants on November 
20th 1919. It was presented by the plain- 
tiffon March 20th 1920 for registration to 
the Sub-Registrar. The Sub-Registraz accept- 
ed it and issued notice to the defendants. 
The defendants appeared on April 7th 1920 
and they made a statement which may 
be briefly described as admission of exe- 
cution subject to the proviso that the sale 
was subject to the agreement that the plain- 
tiff was to re-convey the property on pay? 
ment of the amount mentioned in the sale. 
deed. He also accepted, in accordance with 
the rules under the Indian Registration 
Act, the penalty which was leviable in 
consequence of the admission of execution 
of the document not having been made 
within the time allowed by law under 
section 34 of the Indian Registration Act 
subject to*the sanction of the Registrar, 
who would have power under the proviso 
to that section in case of urgent neces- 
sity or unavoidable accident to condone 
the delay. The Registrar did not sanction 
the acceptance of the penalty and did not 
condone the delay, with the result that, on 
April 15th 1920, the Sub-Registrar endorsed 
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on the document his order refusing -to 
register it on the ground that the Registrar 
had not given the. necessary sanction for 
accepting the fine and for registering the 
- document. Thereafter, the plaintiff made 
an application to the Registrar, but he 
‘saw no reason to revise the order already 
passed by him and refused the application 
on May 5th. 

The present suit was filed by the plain- 
tiff on May roth r920 under section 77 of 
the Indian Registration Act, for a decree 
directing the document to be registered. 
The defendants resisted the plaintiff's claim, 
and the Trial Court dismissed. the suit 
on the ground that the suit was outside the 
scope of section 77 of the Indian Registra- 
tion Act, and, therefore, not maintainable. 

The plaintiff appealed to the District 
Court, and the First Class Subordinate 
Judge with appellate powers, who heard 
the appeal, came to the same conclusion and 
affirmed the decree of the Trial Court. 

The plaintiff has appealed to this Court, 
and his contention briefly statedis, that 
the suit is within the scope of section 77 
. of the Indian Registration Act. On the 
other side, the contention is that it is out- 
side the scope of section 77, because the or- 
der made by the Registrar is not covered 
by either clause (a) or clause (b) of section 
76. It is urged that there is no refusal 
on the part of the Registrar to register 
the document within the meaning of clause 
(a), and that there is no refusal to direct the 
registration of the document under clause 
(D. By way of reply to these contentions 
it is urged on behalf of the appellant that 
the case is governed by clause (a) of sub- 
, Section (I) of section 76, because in effect 
there is a refusal by the Registrar to register 
the document, and further that, in any 
event, it is covered by clause (b). 

It is clear that, in order that the suit 
may be treated as maintainable under 
section 77, the order must be one of refusal 
to order the document to be registered 
under section 72 or section 76.» I do not 
think that the order in question can be 


treated as a refusal to register by the 
Registrar within the meaning of section 
76 (1 (a) We have to . consider 
whether it amounts: to a refusal to 


direct the document to be registered under 
section 72 as proyided in section 


726 (x) (D: .I may mention here that it 
is difficult to.appreciate the.need for re- 
ferring to section 72 in section 77, as the crder 
ofrefüsal by the.Registrar under that sec- 
tion is included in section 76. The point 
is not easy to decide under the provisions of 
the Indian Registration Act. But it seems 
that the true answer to the question that 
arises is to be found in the correct interpreta- 
tion of the facts as they occurred before the 
Sub-Registrar and the Registrar. It ap- . 
pears that. the document was accepted for 
registration under section 24 of the Indian 
Registration Áct, as it was presented within 
the time allowed by law. But the regis- 
tration was refused by him on April r5th 
1920 as the persons executing the docu- 
ment did not appear béfore the Registering 
Officer within the time allowed for the 
presentation. of documents and asthe Re- 
gistrar did not condone the delay. We 
have not got on the record the copy of the 
application made by the plaintif to the 
Registrar thereafter. But we :have got 
a certified copy of the order which the 
Registrar made on that application. We 
have also got a certified copy of the entry 
made by the Sub-Registrar on April r5th 
in his own book, though it does not appear 
in.terms whether that is Book No. 2 
referred to in section 5r of the Indian Re- 
gistration Act. From the nature of the 
extract put in, it appears to me that 
that Sub-Registrar really refused on April 
15th 1920, to register this docüment 
on the ground stated in the 
endorsement. It is clear that the refusal 
to register was endorsed onthe document, 
and there was also an entry in Book No. 
2 of the reasons for such an order as required 
by section 71. Therefore, sofar as the act 
of the Sub-Registrar is concerned, inspite 
of the previous reference to the Registrar 
which is referred to in. his endorsement, 
it seems to me that it must-be treated 
as an order under section 71. So far there 
is no difficulty. 

The further step that is necessary to 
consider is, whether the application made 
by the plaintiff to the Registrar after that 
was an appeal under section 72 of the Indian 
Registration Act, and. whether theZorder 
rejecting the application is an order refus- 
ing to direct the registration. of the docu- 
ment under section 72, Section 72 15 not 
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“referred to in terms in. this order, and we 
‘do not know whether it was referred to 
in ‘the- application which the present plain- 
tiff made to the Registrar on May,3rd. But 
‘under section 72 the refusal of the Sub- 
"Registrar, such as we ‘have in this case, 
is open to appeal to the Registrar; and no 
‘particular ‘form of appeal is prescribed, 
at ‘least none has been brought -to our notice. 
The rules under the Act which have been 
referred to are not shown to contain any 
particularform in which the appeal provid- 
ad by section 72 is to be made, We 
may, therefore; treat the application made 
by the plaintiff as an appeal. It is true 
that when the District Registrar refuses 
‘to direct the registration of the document 
tinder section 72, he has to record reasons 
for such order in his Book No. 2 as provid- 
ed in section 76 (x). It does not appear 
on the record of this case that any such 
entry of the order was made by the Regis- 
trar in -Book No. 2, and we must assume 
for the purposes of the present appeal 
that no such entry was made. It is conceiv- 
able that :the -Registrar merely dealt with 
the plaintiff's application as an applica- 
tion to revise?the order which he had al- 
ready communicated to the Sub-Registrar 
on the April 15th. But the omission of the 
Registrar to refer the order to the proper 
section of the Indian Registration Act, 


and'to make the necessary entry in Book ` 


No. 2 us required by that Act, would not be 
a'sufficient justification for our refusing to 
refer that order to the proper section, if it 
` could be so referred. 

‘After.a careful consideration of the nature 
of the order and the steps taken in this 
particular case before the Sub Registrar 
and the Registrar, I have’ come to 
the conclusion? that the order made by 
the Registrar fon May sth was in 
sübstance$ -an order funder — section 
72 refusing to direct the registration of 
the .documeat*' which the Sub-Registrar 
had already refused to register. It is no 
doubt.a somewhat anomalous position that 
the ‘power which the District Registrar has 
under the proviso to section 34 to condone 
the delay? should be excercised by him in 
the first instance on a reference by the 
Sub-Registrar E which: might be, for all 
that we know, without anyi knowledge of, 
and in the absence of, the parties.concerned 


‘the 


-and that the parties should have a right to . 


appeal to the same authority practically 
to re-consider the decision so arrived .at 
by him at an earlier stage. But ‘under 


‘section 72 the party has the right of appeal - 


in the case of refusal, except when 
refusal is based on the ground 
that the execution is denied, with which 
exception we are not concerned and for 
which exception a different procedure is 
provided. The present refusal of the Sub- 
‘Registrar to register the document. would 
clearly be one in respect of which there 
could be an appeal to the Registrar. As 
there was an application to the Registrar 
after the refusal by the Sub-Registrar, 
it seems to me to be fair to treat that ap- 


_ plication as an appeal, and the order thereon 


as an order by the Registrar refusing to 
direct the registration of the document 
in question. When the order is read in 
that manner, it is quite clear that the suit 


is well within the scope of section 77. That 


is the view which I take of the nature of 
the orders made by the Sub-Registrar 
and the Registrar, and I am, therefore, . 
of opinion that the suit is -maintainable 
under section 77 of the Indian Registra- 
tion Act. 


I desire to add a word with reference to 
the argument based on the provisions . of 
section 34 that no document shall be regis- 
tered under the Act unless the persons 
executing such document, or their repre 
sentatives, assigns or agents authorized as 
aforesaid, appear before the Registering 


"Officer within the time allowed for presen- 


tation by the provisions of sections.23 to 
26. It is urged that where the Registrar | 
refuses to excuse the delay under the pro- 
viso to tbat section, the document cannot 
be registered and.that, therefore, the suit 
for the registration of such a document 
is outside the scope of section 77. It is 
true that if section 34 is literally read, 
it does present an apparent difficulty ; 
but it seems to me that section 34, which 
is subject to the provisions of various sec- 
tions including section 77, is not intended 
to lay down any limitation upon the effect 
of sections 7I to 77 with which I have al- 
ready dealt. It simply, provides that the 
document -shall not be registered unless 
the delay:is excused. But. where there is 
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an order made by the Sub-Registrar refus- 


ing the registration asin the present case, 
and where the Registrar has refused to 
direct the registration of the document 
on an application which, as I have already 
stated, may be treated as an appeal, I do 
not see how the final ‘order of the Regis- 


- trar can be said not to satisfy the require- 
‘ments of section 72 of the Indian Regis- 


tration Act. In spite of the difficulty, 
which no doubt does atise ‘in view 
of the apparent conflict between the pro- 


- visions of section 34 and those of sections 


1 to 77, I think that the present suit should 
e treated as falling within the scope of 
section 77 of the Indian Registration Act. 
.I would, therefore, allow the appeal, 
discharge the decrees of the lower Courts, 


‘and remand the suit to the Trial Court 


for disposal according to law. All costs 
up to date to be costs in the swit. 

Cramp, J.—I concur. “ ; 
-WC A Appeal allowed. . 


“NAGPUR JUDICIAL COMMISSIONER’S 
a COURT. B 


MISCELLANEOUS CIVIL APPEAL NO. 5 OF 1921. 
January 2, 1023 ` 
Present: —Mr. Prideaux, A. J. C. 
RUPA BAI AND OTHERS— DEFENDANTS — 
. APPELLANTS 
Versus 
RODBA AND OTHERS—-PLAINTIFFS— 
l RESPONDENTS, 

Bengal Regulation (X VII of 1806), ss. 7, 8— 
Anomalous morigage—Suti ^ for foreclosure, 
whether necessary to complete  morígagee's tithe— 
Limitation. 

Under the Bengal Regulation XVII of 1806 a 
mortgagee of-an anomalous mortgage, viz., a com- 
bined mortgage by conditional gale and usu- 
fructuary mortgage, is bound to institute proceed- 
ings for foreclosure within 12 years from the ex- 
pity of the period stipulated for redemption; and 

is title is incomplete until it is contirmed by a 


` regular suit. [p. 127, col. 1] 


. Appealagainst a decree of the District 


Judge, Wardha, in :Civil . Appeal No.. 55 
of 1920, .decided on 3oth October 1920. . 
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Sir B. K. Bose, Messrs. V. Bose and T. f; 
“Kedar, for the Appellants. e ; 
Dr. H.:S.-Gour, for the Respondents. 

JUDGMENT.—-This is-a claim for the 
redemption of a mortgage and -for the re- 
covery of Rs. 4,099-3-6 excess profits said 
to have been taken by the mortgagee. 
The plaint recites that ‘Narayan, the ` 
deceased father of the first plaintiff 
and of defendant ‘No. 2, executed. a 
mortgage-deed in favour of Sadasukh 
wald Parashram  Marwadi, the deceased 
husband of Rupa, defendant No. 1, for 
Rs. 400 on 8th January 1872 and a sale- 
deed imrespect of a two-anna share malguzari 
of MauzaSaoda for Rs. 275 the same day. 
Only the share was sold, no land. ` 

By the mortgage à two-anna malguzari 
share in the village of Saoda was. mort- 
gaged, interest at Re. I-4-0 per cent per 
mensem was payable, and the amount 
was to bere-paid on the'1oth January 1876 
and in default of payment the property was 
to stand foreclosed. The mortgagee was - to 
manage the share, and take its profits to- 
wards interest from year to year and then 
towards principle. l 

The following fields unclaimed or given 
up by tenants came to defendant No. 1’s 
deceased husband since he began to manage: 
the share :— 


Old field Newfield Arez frese-t Year in 
No. ' No. . . 22 which the 
field came 
n posses- 
sien, 
68 33  .15-27 Sir 1872-73 
6o 43 13-23 i5 " 
64 43 "14-12 2 ae 
, g6 75 2-82 » " 
0 31 7-92 » . 1899-1900 
o 14 9 69 Khudkasi 1927-18 
o 52 23-45 >? » 


Of these, field No. 75 was sold to Jago Wani 
in 1902-03 for Rs. 275 after being in Sada- 
sukh’s possession from 1872-73. In the 
account for 1902-03 half share of the sale 
was credited by plaintiffs in their accounts. 
similarly, defendant No. r took field No. 14 
under a razinama in 1328 Fasli. Half 
of the consideration of that raziname being 
deductedgfrom the plaintiffs’ profits, pos- 
session of half’of that share is also. asked 
for. -The . plaintifs. filed. -with--the: plaint 
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three statements A, B and C, A contain- 


ing au acceunt of the mortgage-deed and 
details of the net amount due to plaintiffs 
from defendant No. 1 after deducting 
annual re-payments. Statement B gives 


details’ of village profits of the share, and. 


statement C gives details of the years in 
which fields came to the first defendant. 

Plaintiff No. 1 and the second defendant 
have sold on the 19th May 1919 a I-anna 6-pie 
share out of the 2-anna share to plaintiffs 
Nos. 2, 3 and 4. They have thereby acquired 
-the right to redeem. The second defendant, 
the brother of plaintiff No. 1, refused to 
join as a plaintiff; he is arrayed among the 
defendants. ‘The third defendant is added, 
as he claims to be the adopted son of Vithoo- 
lal, son of Raootmal, Raootmal being 
the adopted son of Sadasukh. 

The prayer clause of the plaint has been 
translated thus: 

“A decree may be passed in favour of 

plaintiffs Nos: 1, 2, 3 and 4, and defendants 


Nos. 1 and 3 for release of the mortgaged . 


property from their possession for recovery 
from defendant No. 1 of Rs. 4,099-3-6 out 
of the income of the mortgaged property 
found due from defendants Nos. I and 3 
and for possession of two-anna malguzari 


share of: Mouza Saoda, Mouza No. 423, 


Tahsil Arvi, District Wardha, with all 


rights and half share of fields: 


New No, Area. . Right. 

| "32 15-27 
eo OW a Siv. 
14 969 } Khud -Kast. 
52 23°45 


of the said mouza. 


“Tf any amount is found due to defendant 
No. I from the plaintiffs on account in 
Court, the plaintiffs are willing to pay 
the same and redeem the mortgaged prop- 
etty. Hence the defendant Nos. I and 3 


may be ordered to take the same, and the 


mortgaged property may be released from 
the mortgage. 

"Any other relief besides this which the 
Court may deem fit to grant may be 
granted to the plaintiffs.” . 

"Defendants Nos. 1 and 3 contended that the 
mortgage was foreclosed in the year 1880, 
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if not earlier, under the proceedings under the 
Bengal Regulation, XVII of 1806, and that 
since then the first defendant is holding as 
an absolute owner and not as a mortgagee, 
It was further stated that the malguzari 
share was mutated in favour of Raootmai, 


the heir of the original mortgagee, and by 


consent of tha mortgagor's heirs in 1882, and 
it was pleaded that defendants had been 
in adverse possession for over I2 years 
before suit. "The plaintiffs denied all know- 
ledge of the proceedings under the Ben- 
gal Regulation and stated that the first 
plaintiff was no party to these proceedings 
and was not represented therein and the 
mortgagee's possession could never be ad- 
verse. Even under these Regulations the 
mortgagee was bound to institute a suit 
for the declaration of his title, and that 
was not done. The following prelimi- 
nary issues were struck for trial :— 

I. Whetber the mortgage in suit, was 
finally foreclosed in r881i in the manner 
provided for by sections y and 8 of the 
Bengal Regulation, XVII of 1806, as 
pleaded by the defendants ? 

2. Whether the mortgagee was bound to 
institute a suit for a declaration of his title 
as the absolute owner of the property 
under the mortgage and has failed to do 
so ? l 

3. Whether the service of notice and the 
subsequent proceedings against the mort- 
gagor would bind his sons and. Jegal re- 
presentatives ? 

4. Whether the defendants have been in 
adverse possession of the property for over 
I2 years and this suit for redemption of tke 
mortgage is barred by limitation ? 

5. What Court-fee should be payable in 
this suit ? 

The Trial Court's finidngs are these :— 
Proceedings were taken in the Court cf 
the Deputy Commissioner, Wardha, in 
1880 ünder the Bengal Regulation quoted 
above and the copy shows full compliance 
of the requirements with sections 7 and 8 of 
the Regulation. The actual notice served 
on the mortgagor is not forthcoming, but 
there is proof of its.service, as the copy of 
the application under section 7 and the re- 
cord ot the admissions of the mortgagor 
and his heirs was sufficient . proof .of due 
service. The, Judge holds.that the mort- 
gagor was duly served with the mortgegee's: 
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petition dated 3rd Febrnary 1880 and it 
was notified to him that if he did not 
redeem within one year from  r4th 
February 1880 the mortagege would be 
finally foreclosed under the Bengal Regula- 
tion. It was impossible, at this length of 
time, to produce direct evidence of the ser- 
vice of notice, and the plaintiff's own sche- 
dule A -shows that the mortgagor was at 
least indebted to the extent of Rs. 8 in 
I881 on the expiration of one year’s period 
of grace. The Judge is of opinion that the 
Regulation required no further action on 
the part of the mortgagee to perfect his title. 
He holds that the mortgagor’s right of re- 
demption was barred after the proceedings 
under the Regulation without a suit and 
“that defendants were not bound to insti- 
tute any suit to defeat the plaintiff's suit 
for redemption. As the original mortgagor's 
right of redemption was barred, his heirs 
could not maintain this suit. It was found 
that defendant Ramji and his mother 
accepted some land from out of the mort- 
gaged property and parted with the property 
in suit in favour of the mortgagee’s heir 
by way of a compromise. It was found 
that the first plaintiff has failed to prove 
that he was born before service of notice 
‘under the Regulation of 1806 on the mort- 
gagor. Even if the Rodba, the first 
plaintiff, was born before service he was 
bound by the proceedings under the author- 
ity of Bajirao v. Gulabsingh (x). Defend- 
ant's possession. was found to havebecome 
adverse to the mortgagor on the expiration 
"of the period of grace and since then, that 
is far more than 12 years, they have been 
holding adversely. The plaintiffs suit 
was found barred by time. The conditional 
sale of the property in suit, as evidenced 
by the mortgage-deed, executed itself under 
the provisions of the Bengal Regulations. 
'The Court-fee paid was found sufficient. 


The right of redemption being barred by 
limitation, the suit was dismissed. On 
appeal, the learned District Judge, Wardha, 
has come to a different conclusion. Dealing 
with the conditions of the plaintiffs with 
regard to the alleged foreclosure of the 
mortgage according to the provisions of the 
Bengal Regulation, XVII of 1806, that all 


(1); 17 Ind. Cas. r41; 8 N, L. R. 136. 
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the requiremerits of sections 7 and 8 of the 
Regulation were not complied avith, that 
the mortgagee failed to prove service of 
notice on the mortgagor and that without 
a suit under the Regulation the mortgagee 
could not acquire complete title to the mort- 
gaged property and that the mortgage of 
1872 could not execute Seli, the Judge 
writes :— 

"It is clear from the cases reported in 
Laxaman Devideen v. Baju Bat (2) and Gokul 
Das v. Kirparam (3) that, though the Bengal 
Regulation of 1806 was not actually extended 
to the Central Provinces by Act XX of 1875 
(see also paragraph 1233 at page 842 of Dr. 
Gour's Law of Transfer, 4th Edition, Volume 
2). The mortgagee inthe present case was, 
therefore, bound to follow the procedure 
for foreclosure of his mortgage as laid down 
by the Bengal Regulation of 1806. The 
contention of the learned Pleader far the 
respondents that the mortgage executed it- 
self and the mortgagee became absolute 
owner of the mortgaged. property upon 
failure of the mortgagor to pay the mortgage 
money on the stipulated date has, therefore, 
no force." 

The Judge finds that the proceeddings 
taken under the Regulation in the present 
case would not make the mortgagee abso- 
lute owner of the mortgaged property 
upon the expiry of the one year’s period 
of grace allowed under section 8 of this Re- 
gulation. The cases relied upon by the lower 
Court were found only to lay down ibat the 
mortgagor's right of redemption was lost 
under those circumstances, and the case of 
Forbes v.  . Ameeroonissa. Begum (4). 
shows that, though the right of 
redemption is lost in such a case, the 
mortgagee's title is not complete until he 
has brought a suit either for recovery of 
possession of the mortgaged property or 
to obtain a declaration of his title to it, 
And, as in the present case the mortgagee 
did not institute a suit to perfect his title 
by a foreclosure of the mortgage end as 
he could not do so when the present suit was 
filed as the right was barred by limitation, 


8c L. R. 113. 
(3) 13 B. L. R. 205; Sar. C. $c 276 (P. C 
(4) I0 M.I. A. 3401 5 W.R pus roh 
P.C. 1.621; 2 Sar. P. GC. J. 153} rm. Juz. (N. 5) 
117; 19 E. R. 1002. ; 
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"his possession continued to be that of a 
mottgagee and was not converted into that 
of an absolute owner in spite of the expiry 
of the period of grace allowed to the 

-mortgagor through Court, and as long as 
the mortgagee continues in possession 
as a mortgagee the mortgagor can exercise 

“the right of redemption inseparable from 
a mortgage having a period of sixty years 
within which to bring a suit for redemption. 
Ihe mortgage in suit was found to be a 
combination of usufructuary mortgage 
and mortgage by conditional sale, and as 
soon as the mortgagee was put in possession 
of the mortgaged property he was liable to 
tender account of the usufruct, at least until 
‘the date of the expiration of the period of 
‘grace, and toshow thatthe mortgage-debt 

. was not fully satisfied. ` The mere issue of 

‘notice under the Bengal Regulation did not 
perfect the mortgagee’s title. The Judge 
thinks it unnecessary to go into the ques- 
tion of legality or validity of the notice 
issued under section 8 of the Regulation, 
as this question would only arise if the 
mortgagee takes necessary steps by a suit 
to get the foreclosure made absolute. “The 
Judge writes that, if he found it necessary 
to go into the question, he will presume 
upon the certified copies of the proceedings 
filed that the notice was legal and valid. 
The question whether Rodba was in exist- 
ence on the date of the mortgage or in 
I880 was immaterial: but if it is. material 
proper statements of the parties have to 
be recorded and issue has to be framed and 
evidence recorded on the point before a 
proper finding can be given. The plea of 
adverse possession was held against the de- 
fendants as far as Rodha, plaintiff No. x, 
was concerned. A mere oral agreement 
and mutation of names in the revenue 
papers could not effect a valid release of 
the equity of redemption and could not 
make the mortgagee an absolute owner 
of the property and his possession adverse 
to the mortgagor: JKhierajmal v. Diam (5). 
The lower Appellate Court reversed the decree 

. of the First Court and remanded the suit 
for trial on the merits. Against that order 
the present appeal has been lodged by de- 

` fendants Nos. x and 3. 

(5) -32 C. 266 atıp. 312; 9 C. W. N. 201; 2 A. 

J,.]1:71;7 Bom.L.R.1;1 C. L. J. 584; 32 I. A. 
33; 8 Sar, p. C. J. 734 (P. C.). < - 
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It is here contended that the lower Appel- 
late Court has failed to observe that pro- 
visions of section 8 of the Bengal Regula- 
tion No; XVII of 1806 have been duly 
complied with by the mortgagee and no 
redemption having taken place during 
the period of grace prescribed therein the 
mortgage das become finally foreclosed 
and the conditional sale has become absolute, 
even though no suit in that behalf was in- 
stituted by the mortgagee and a decree 
absolute for foreclosure obtained as required 
under the present law. It is further con- 
tended that after the expiration of the 
period of grace prescribed and the notice 
issued under section 8 of the Regulation 
aforesaid, the mortgagee’s possession was 
automatically converted into possession as 
full owner and the same having continued 
for more than r2 years, the present suit, 
even if otherwise maintainable, is barred 
by the twelve years’: rule of limitation. 


The question awaiting my decision is, 
whether under the Bengal Regulation of 
1806 it was necessary for the mortgagee 
in the present case, after giving notice 
and after the expiry of the year of grace, 
to institute a suit declaring his title, or 
whether, after expiry of the period of 
grace, the mortgagee automatically became 
full owner of the mortgaged property. 

It is argued for the appellants that 
the view advanced by thelower Appellate 
Court is against the case reported 4s 
Forbes v. Ameeroomssa Begum (4), already 
cited. That case lays down very clearly . 


that, “The general effect. of these 
Regulations is, that if, anything be 
due on the mortgage and the  mort- 


gagor makes no deposit, or an insufficient 
one, the right of redemption is gone at the 
expiration of the year of grace. But the 
title of the mortgagee is not completed,.he 
must bring a.suit to recover possession .... 
or obtain a declaration by the Court of 
his title if he is in possession, and in 
that suit the mortgagor may contest 
the validity of the conditional sale, or the 
regularity of the proceedings taken under 
Regulation XVII of 1806, in order to-make 
it absolute, or he may prove that nothing 
is due, or that the deposit is sufficient to 
cover what is due; but the issue, so 
far as the right.of redemption is concerned, 


v 
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will be whether anything remained due to 
the mortgagee at the end of the year 
of grace,y,and if so, whether the necessary 
deposit had been: made. If that is 
found against the mortgagor, the right of 
redemption is gone." 

The question is said to have come up 


before? the Allahabad High e Court in 


Tawakkul Rav v. Lachman Rat (6) which lays 
down that “On the expiration of the year 
of grace allowed by Regulation XVII of 
1806 the ownership of the mortgaged prop- 
erty vested absolutely in the mortgagee, 
even though he might not have obtained a 
decree establishing or declaring his right." 
This case referred to the decision of their 
Lordships of the Privy Council in Forbes 
v. Ameeroonissa Begum (4). 

Apart from the Statute, it was argued, 
that under a mortgage by conditional sale 
the mortgagee becomes an ~ absolute 
owner and Thumbusawmy  Moodelly v. 
Hossain Rowthen (7) and Dinenath Gangooly 
v.Nursingh Pershad Doss (8) were quoted. 1n 
the last case which deals with Regulation 
No. XVII of 1806, it was laid down that a 
mortgagee by.. conditional sale has a right 
of entry immediately after default and the 
Regulations do not debar him from 
the stipulated possession. Limitation runs 
from the date of such default; no new 
cause of.action arising upon foreclosure. 
Ít is argued that iu the present case the 
mortgage stated ; “I will satisfy the amount 
in full in 4 years hence, that is, by the roth 
January 1876,. , without any objection. If 
the amount is | not „Satisfied at the above 
stipulated time the | property shall stand 
foreclosed.” The document gave the 
smortgagee, 
possession and, „he has held adversely from 
that date, the ‘suit, therefore, being barred 
by time. But the mortgage was also 
usufructuary mortgage and under it the 
mortgagee was. bound to account. 

Another, case quoted is Lo£f Hossein v. 
Abdoot Alt (9), where it was held that the 
iapse of more than 12 days front the year 


©) 
(s. S.) 23. 
(7). YM. Ig. ee A. 241, 3 Suth. P. "c. J. 198; 
3 Sar. P. C.J. 531 5 rz, Ind. Dec. (N. e i (P. CJ). 
#) 22 W. R. goat p. 96. 
1e). 8 W. R. 476. 
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6 A. 244 A W.N. ee Hu 4 Ind. Dec. 


. 185 


of grace. bars the. right of redemption. 
It was held in  Gdhar' La) v. 
jugru (10) that “ When once the notice 
of foreclosure had issued under the Regu- 
lation, the mortgagee was entitled to the. 
estate unless the mortgage-money- was paid 
within the year of grace. The effect of the - 
notice was the same so far as this case is 
concerned as though a decree had been 
passed for foreclosure,"  . | 

Macpherson in his.Law of Mortgage, 
at page 16,. writes :— 

" In mortgages by conditional sale the.. 
mortgagor is liable to lose his estate, and 
when he does.so, it passes at once to.the 
mortgagee.. 

“If the debt is not paid as stipulated, the 


‘mortgagee must, wherever Bengal Regu- 


lation XVII 1806 is applicable, proceed to. 
foreclose according to certain prescribed . 
rules, converting the conditional sale into 
an absolute one, and obtaining possession. 
Until he takes such. proceedings, 
the mortgagor remains in possession. and. 
enjoyment of the property, and has the 
right of redemption on paying off what is 
due on the mortgage; but on foreclosure, 
that right ceases, and the property passes 
wholly from, the mortgagee. 

“ A mortgage by conditional sale has . 
under the Regulations in Bengal. and the. 
North Western Provinces. an operation 
different from. what such transactions ori- 
ginally had. It is there to be regarded 
as a mortgage redeemable at any time by the - 
"mortgagor or those claiming under him. in 
privity with his title as mortgagor. Apart 
from legislation, . the essential cha- 
racteristic of a mortgage by conditional 
sale was that on breach of the condition, the 
contract executed itself and the transaction . 
was closed and became one of. absolute 
sale without any. further act of the parties 
or accountability between them. This was 
the character of such transactions before . 
Bengal Regul.tion XVII of 1806 came into 
force; and this was the character given 
to them up to the years 1858 and 1864, . 
respectively, by the Courts in the Presi 
dencies ot Madras and Bombay where no 
enactment like Bengal Regulation XVII 
of 1806 has ever been in force." >., 

e 


(10) 2C. P. L. R. 130. 
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Their Lordships of the Privy Council in 
1 humbusawmy Moodelly v. Hossain Rowthen 
7) wite i— 

“ The state of the authorities being such 
as has been described, it may obviously 
become a question with this Committee in 
future cases, whether they will follow the 
decision in the 13th Moor’s Indian Appeals, 


which appears to them based upon sound. 
principles, or the new course of decision | 


that has sprung up at Madras and Bombay 


which appears to them to have been, in. 


1 


its origin, radically unsound. 


“ On a stale claim to redeem a mortgage, 
and disposses a mortgagee who had, before 
1858, acquired an absolute title, there would 
be strong reasons for adopting the former 
course. In the case of a security. executed 
since 1858, there would be strong reasons 


for recognizing and giving effect to the. 


Madras authorities, with reference to which 
the parties might be supposed to have 
contracted. ‘Their Lordships abstain from 
expressing any opinion upon this question 
until the necessity for determining it shall 
arise." 

In a case from Calcutta, Prannath Roy 
v. Rookea Begam (11), their Lordships 
in dealing with a mortgage by conditional 
sale held that such a mortgage “‘ is redeem- 
able like an ordinary mortgage, and is sub- 
ject.to foreclosure. When a mortgagee 
seeks for foreclosure, he must effect that 
object according to the mode prescribed 
by Bengal Regulations III of 1793, sec- 
tion, 14; II of 1803, section, 3; and XVII 
“ 0141806, sections 7 and 8." In that case it 
was further held:— — . | 

* The service of notice of foreclosure on 
the occupant of the mortgaged property 
a party who claimed as purchaser from 
the mortgagor, but who had not established 
his title), does not estop the mortgagee 
irom disputing the occupant’s title to re- 
deem the mortgaged premises. " 

And section 7 of Bengal Regulation 
XVII of 1806 is said to provide for the 
equitable right of redemption to the mort- 
gagor and the owner of such property or his 
legal representatives. ; 

Dr. 
‘Transfer, in paragraph 1228, dealing with 

ux) 7M LA. 3231 4 W. R., P. C. 375 1 Suth. 
P.C. J. 367 1 1 Sar. P. C. J. 692; 19 E R. 331. 
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the previous law as to conditional sale 
writes :-— < 

“ Anterior to the year 1806, the rights 
of a holder of 6at-bil-wafa (conditional 
sale) were enforceable according to the strict 
terms of the agreement. It was then ne- 
cessary for the mortgagor, if he wished 
to save hiseestate from forfeiture, to pay 
the amount when due, or to pay it into 
Court, pursuant to the provisions of. 
Regulation I of 1798, within the stipu- 
lated period for the re-payment of the loan, 
and on default, the property passed to the 
mortgagee without any further act on his 
part, or the intervention of the Court. The 
mortgagor had then no right of redemption, 
and the transaction once closed could not 
be re-opened. By the Bengal Regulation 
XVII of 1806, founded upon the practice 
of the English Courts of Equity, a modi- 
fication of this strict rule of the rights 
given to the holder of such a contract was 
introduced. The seventh section gave 
the mortgagor a right of redemption with-- 
in one year commencing from an appli- . 
cation by the mortgagee to the Court under 
the eighth section for the foreclosure: of his 
mortgage. Under the Regulations, the 
mortgagee could not acquire absolute 
title over the property mortgaged to him 
without an order of the District Judge to 
that effect foreclosing the mortgage. 
After such an application the mort- 
gagor must either pay or tender the money 
lent, or the balance then due, or he must 


-make.a deposit pursuant to Bengal Regu- . 


lation I of 1798, section 2. The general 
effect of these Regulations was that if any- . 
thing remained due on the mortgage, and 
the mortgagor made no deposit, or an in- 
sufficient one, the right was gone at the ex- 
piration of the year of grace. But the 
title of the mortgagee was not completed, 
he had to bring asuit to recover possession, 
or obtain a declaration by the Court of his . 
title if he was in possession, and in 
that suit the mortgagor could contest 
the validity of the conditional sale or the 
regularity of the proceedings taken 
under Regulation XVII of 1806, in order 


‘to make it absolute, or he might prove 


that nothing was due; or that the deposit 
was sufficient to cover what was 
due; but the issue, so far as the right of 
redemption is concerned, was whether any 
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thing remained due to the mortgagee at 
the end of the' year of grace, and if so, 
whether the necessary deposit had been 
made. Ii that was found against the mort- 
gagor, his right of redemption was. then 
effectually shut out * * *, The provisions 
of the Regulations were so strictly enforced 
that the mortgagor was held thot to have 
entirely lost his right to redeem unless all 
its terms had been duly complied with, 
though parties were free to contract them- 
selves out of the Regulations,” 

The case of Hub Ali v. Wazir-un-nissa 
(12) seems pertinent. It has to be remember- 
ed that in the present case it was a com. 
bined mortgage: mortgage by conditional 
sale and usufructuary mortgage, that is, 
an anomalous mortgape.- It seems to me 
that under the Regulation the mortgagee 
was bound to institute proceedings for fore- 
closure within 12 years and that the time 
for foreclosure did not arise till the period 
stipulated in the proviso for redemption 
had expired ; and it seems to me that the 
mortgagee's title must be held to be incom- 
plete until it was confirmed by a regular 
suit. Before the I2 years were over the 


Transfer of Property Act of 1882 came into: 


force and the transaction was subject to 
section 60 of that Act. It is doubtful whe- 
ther the Regulation of 1806 applied to a 
usufructuary mortgage. It seems to me 
that the weight of autborities is on the 
Side of the view taken by the lower Appel- 
late Court and that, therefore, its remand 
order is correct. This appeal, therefore, 
fails and stands dismissed with costs. | 


G. R. D, Appeal dismissed. 
(12) 28A. 435;3 C. L. J. 601 3 io C. W.N, 778 | 
34.1, J. 712i: M. L. T. 2971 331. A. x07 (P, C.) 


BOMBAY HIGH COURT. 
CIVIL APPLICATION No. 827 OF 1971. 
. November I3, 1922. 
Present :—Sir Norman Macleod, Kr., . Chief 
Justice, and Mr. Justice Fawcett. 
o APPAVA PADADAYA GURU MAHA- 


KC. DEVAY YA—PLAINTIFF— 
piu o APPLICANT 
ud i VEYSUS 


LAKHAMGOWDA BASAVANPRABHU 
SARDESAI—DEFENDANT— 
OPPONENT. . 

Civil Procedure Code (Act V of 1908), s. 31— 
Appeal to Privy —Council- Value of subject- 
matter of suit. 

Where the final order involves directly or in- 
directly some claim or question relating to, or 
respecting property worth over Rs, 10,000, a certi- 
ficate for leave to appeal to the Privy Council ough t 
to be granted even though the value of the appel- 
lant'sinterest may be very much less thar that 
amount, 

. Manilal fugaldas v. Banubai Framji,-63 Ind. 
Cas. 588; 23 Bom. L. R. 374, referred to. 
Application for leave to appeal to the 


Privy Council. 


- FACTS appear from the following order 
of the High Court :— 

The plaintiff asked for relief in his 
plaint. with regard to two properties 
A and B, which he valued at Rs. 5,000. 
Then with regard to property C, he 
asked for an injunction restraining the 
defendant from interfering with the plain- 
tiffs possession. The Court made an order 
that property C, which may now be taken 
as represented by the open space in the 
compound and the well, should be ' used 
equally by both parties. The question is 
whether that order has prejudiced the 
interests of the plaintiff to the extent of 
Rs. 5,000. If so, then taken with the value 
of the properties A and B, the subject- 
matter of the suit would be. worth more 
than Rs. 10,000. We, therefore, direct 
an enquiry under O. XLV, r. 5 (Civil 
Procedure Code) to determine whether the 


.interests of the plaintiff have been pre- 
- judiced to the extent of Rs. 5,000, or over, 
-by the direction given by the Court in 


the decree that both parties were equally 
entitled to the. user of. the open space in 
the whole compound and the well. 


Mr, S. Ya Abhyankar, for Mr. Nilkanth 





- Aimaram, „for, the , Applicant. 


Mr. 8. S. Patkar, for the Opponent, 
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. dUDGMENT.—We. think that, consider- 
ing the. judgment.of their Lordships of the 
Privy Councilin Manilal Jugaldas v. Banubat 
Pramji (1) granting specialleave to appeal 
after a certificate had been refused by this 
Court [Manilal Jugaldas v. Banubat .Prami 
(1)] we must .grant a certificatein this case., 
'The order made therein involved a question 
respecting the compound and the well 
which has now. been found. by the lower 
Court to be worth more than Rs. 5,000 
and, therefore, that..must. be the value 
to be.taken.when applying the provisions 
of ‘section iro, Civil Procedure Code, al- 
though the value of the appellant's interest 
appears to be very. much, less. We think 
the Rule must be made absolute and a 
certificate müst be granted on the ground 
that- the final órder involves directly or 


indirectly some claim or question relating. 


to or respecting property worth: over Rs. 
I0,000 in value. Costs will be costs in 
the appeal. * o5 ; 


W.C. A. Rule made absolute, 


- (1) 63 Ind. Cas. 588; 23 Bom: L. R. 374. 
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' QALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
^. 2290 OF 1920. 
| - July Iz, 1922. l 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
BAIDYA NATH CHOTTOPADYA— 
DEFENDANT—APPELLANT 
versus 
- . Sreematti PANCHANANI DASSEE, 
wipow or GANESH CHANDRA PANJA, 
AND ANOTHER—PLAINTIFFS AND ANOTHER— 
Pro forma DEFENDANT—RESPONDENTS., 
Award—Omission io file award: 
Character: of: award; tf affecicd.. | - 


Y 
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* 


. If an award is. valid, it is operative, even though 
neither party has sought to enforce it by a regular 
suit of by- the summary procedure. This con- 


clusion is based. upon the elementary priniciple- 
an. 
entitled to that respect which is due to. 


that, as between the parties and their .privies, 
award 


the judgment of a Court of last resort. The award 


is in. fact a final adjudication by a Court of the 
parties" own ‘choice and .until impeached upon 
sufficient groumds in an appropriate proceeding, . 
it regular is bind- | 


an award which is on the face of 
ing. {p: 130, col. 1.] 


| Bhajahari Saha Banikya v. Behary Lal Basak, : 


33 C. 881; œ C. L. J. 162, referred to. 


. Appeal against a decree of the. Subordi- 


nate Judge, 2nd Court, Hooghly, “dated 


the 16th of July 1920, modifying the decree . 


of the 
dated the 18th July i919. lw 
. Dr. Jadunath Kanjilal, for the Appel 
lant.—The defendant No. I is the appel- 


Munsif, 3rd Court, Serampore, . 


lant. The appeal arises out of a suit.. for. 


recovery of possession on establishment of 


title, The plaintiff's case was that she was. 


entitled to the property. by virtue of - 


- her purchase-from the defendant. No. 
My . 


2 on 29th September 1916., 
defence is that the plaintift is . not: 
entitled to the property, inasmuch - 


as her vendor had no title at the.date of 


. sale. On gth September 1916 defendants . 
Nos. x anda referred their dispute re-. 


lating to this property to arbitration. On. 


24th September 1916 the arbitrator awarded 
the property to defendant No. ralone. Ithen 


. applied to, Court for a decree in accordance 
; with the award, . The decree was made on. . 
16th December 1916. The plaintiff is alleged: - 
to have purchased from defendant. No.20n : 


29th September 1916 on the basisof an agree- 
ment made on 21st September 1916. The 
first Court dismissed the suit. On. appeal 
.the Subordinate Judge has decreed the 
su't. I submit that at the date of the 
conveyance defendant No. 2 had no title nor 


; was he entitled to enter into an agreement ` 
. when the matter was in arbitration, 


The 
.award is valid and binding on the defendant 
and asa matter of fact he has never challenged 


jit. See Mahammad Newaz Khan vy. Alam . 


. Khan (1) I submit the learned Judge 
was seriously in errorin decreeing the suit, 


tet 


(1) 18 C. 414; 18 I, A. 73; 15 Ind. Jur. 284; 6 Sar 
iG J. 26; 79 P. R. (1891); 9 Ind. Dee. (x. 8.) 270 
a a)» 
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Babu Narendra Kumar Das (with him 
Babu Satindra Nath Mookerjee), for the 
Respondent.—I submit my title is not 
affected by the decree, inasmuch as my 
purchase was long before the decree. I 
am not bound by the award to which I was 
no party and which would not Be operative 
till it is sanctioned by the Court’s decree. 
The Sub-Judge was right in his judzment. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for recovery of pos- 
session of land on establishment of title 
by purchase. The case for the plaintiff is 
that the property belonged to 
second defendant who conveyed it to her 
on the 2gth September 1916 pursuant to 
an agreement made eight days earlier. 
The case for the first defendant is that the 
claim is unfounded, inasmuch as he had 
become entitled to the property by virtue 
of an award made on the 24th September 
I916 in an arbitration proceeding between 
himself and his brother, the second defend- 
ant. The Court of first instance held 
that the plaintiff had acquired no valid 
title by her purchase from the second de- 
fendant and dismissed the suit as against 
. the first defendant. The Court, however, 
made a decree for Rs. 175 against the 
second defendant who, it was found, had 
obtained that sum from the plaintiff as 
consideration for the conveyance. Upon 
appeal, the Subordinate Judge has held 
that the title to the property was vested 
in the first two defendants, and that the 
plaintiff had consequently acquired a good 
title to one-half share of the property. On 
shis basis a decree has been made in favour 
of the plaintiffs for one half share of the 
property and also for mesne profits. 

On the present appeal, the first defendant 
has contended that the conveyance exe- 
cuted by the second defendant in favour 
of the plaintiffs could not transfer a good 
title to the property inasmuch as the vendor 


had no title thereto. We are of opinion. 


that this contention is well-founded. 

It appears that on the gth September 1916, 
the first two defendants made a reference 
to arbitration in respect of this property. 
On the 24th September 1916 the arbitra- 
tor made his award whereby. this property 
was declared to be the property of the first 
defendant alone, Ont he 29th September 
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I916, that is, after the award had been. made; 
the second defendant conveyed the prop- 
erty to the plaintiff on the basis of the 
alleged agreement made eight days earlier. 
The first defendant thereafter applied to 
the Court to make a decree in accordance 
with the award. That proceeding was 
instituted only against the second defendant 
who was a party to the arbitration pro- 
ceedings. The consequence was that a 
decree was made on the 16th December 1916. 
On these facts it has been urged that, as 
this decree was made long after the con- 
veyance, the title of the plaintiff was 
not affected thereby. In our opinion this 
view is manifestly erroneous. 
The effect of the award of the arbitrator 
was to vest the title to the property in the 
first defendant. From that date, the 
second defendant could not set up 
a claim to that property. The consequence 
was that on the date when the second 
defendant purported to transfer in- 
terest in the property to the plaintiff he 
had no interest to convey. The effect of 
an award was cousidered by the Judicial 
Committee in the case of Muhammad Newaz 
Khan v. Alam Khan (x) In that case A 
and B had referred certain matter in differ- 
ence between them to X. X made his award 
in favour of A. A made an application under 
section 525 of the Code of 1882 to file the 
award and it was dismissed. D then brought 
a suit to recover the property which had 
formed the subject-matter of arbitration, 
A set up the award in answer to the claim. 
The Judicial Committee held that the 
award was valid and was binding upon. B; 
and that, although the application under 
section 523 was refused, that merely left 
the award to have its ordinary legal validity. 
It could not be successfully contended that 
an award was not valid because’ the party 
in whose favour it was had never applied 
to have it filed in Court. The refusal to 
file an award or of an application made: to 
do so would not have the effect that the 
award could never be relied upon in any 
suit relating to the subject-matter dealt 
with by it. The Judicial Committee then 
examined the grounds upon which the vaüd- 
ity of the award was sought to be impeached 
and found them to be unsustainable, with 
the consequence that the plaintiff, who kad 


asked for recovery of the property in contra. 


| 
| 
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vention of the title created by the award, 


failed. It was pointed out by this Court 


‘in the case of Bhajahar Saha Banikya v. 
Behary Lat Basak (2) that this decision 
of the Judicial Committee ciearly 
shows that, 1f an award is valid, it is opera- 
tive, even though neither party has sought 
‘to enforce it by a regular suit or by the 
summary procedure. This conclusion is 
based upon the elementary principle that, 
as between the parties and their privies an 
award 1s entitled to that respect which 1s 
due to the judgment of a Court of last resort. 
The award is in fact a final adjudication 
‘by a Court of the parties’ own choice, and 
until impeached .upon sufficient grounds 
in an appropriate proceeding, an award 
which is, on the face of it, regular is binding. 
The position consequently is that on the 
24th September 1916, the title of the second 
defendant, if any, to the property in suit 
was extinguished and under the award 
the property vested finally in the first de- 
fendant. The result follows that the plain- 
tiff did not acquire any title to the property 
by her conveyance taken from the second 
defendant. In the present suit, no grounds 
have been made out to establish the in- 
validity of the award. We hold according- 
ly that the plaintiff has failed to make out 
her alleged title to the property. 

^ The result is that this appeal is allowed, 
the decree of the Court of Appeal below 
set aside and that of the Court of first in- 
Stance restored with costs both here and 
in the lower Appellate Court, 


B, N. Appeal allowed. 


(2) 33 C. 881; 4 AL, J. 162. 
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EOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
No. 57 OF 1922. 

November 7, 1922. 
Present.—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice 


d Crump. 
BAPURAO SAKHARAM KARMARKAR 
VEYSUS 


SADHU BHIVBA GHOLAP. 

Limitation Act( IX of 1908), Sch. I, Avi. 164, 
meaning of. : 

The meaning of Art. 164 of Schedule I to the 
Limitation Act is, that the applicant must nave 
knowledge not merely that a cecree has been 
passed by some Court against him, but that a 
particular decree has been passed against bim 
in a particular Court in favour of a particuiar 
person for a particular sum. 


Application from an order passed by the 


‘Judge of the Court of Small Causes, Poona, 


in Miscellaneous Application No. 24 of 1921. 


Mr. D. A. Tuljapurkar, for the Appli- 
cant. 
Mr. K. H. Kelkar, for the Opponent. 


JUDGMENT.—We think that the lear- 
ned Judge was wrong in refusing to enter- 
tain the applicant's petition for setting 
aside the ex parte decree passed against 
him. Under Ait. 164 of the Indian Limi- 
tation Act the defendant had thirty davs 
from the date of the decree, or where tne 
summons was not duly served, when the 
applicant had knowledge of the decree. 
The petitioner alleges that the summons, 
had not been duly served, and that he had 
no knowledge of the decree until execu- 
tion was levied against him. The plaintiff’s 
reply was that the defendant had knowledges 
of the decree because he (the plaintiti) 
had asked two persons to tell him about 
the decree and asked him to settle. Those 
two persons were examined on commission. 
We do not think that their evidence is suffi- 
cient to impose knowledge of the dcree on 
the defendant within the meaning of 
Art. 164. We think the words of the Article 
mean something more than mere knowledge 
that a decree had been passed in some 
suit in some Court against the applicant. 
We think it means that the applicant must 
have knowledge not merely that a decree 
has been passed by some Court against him, 
but that a particular decree has been passed 
against him in a particular Court iu favour 
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of a particular person fer a particuiar sum. 
A judgment-debtor is not in such a favour- 
able position as he used to be when he had 
thirty days from the time when execution 
was levied against him. But we do not 
think that the Legislature meant to go 
to the other extreme by laying down that 
time began to run from the time the judg- 
ment-debtor might have received some vague 
information that a decree bad been passed 
against him. We think, therefore, that 
the Rule must.be made absolute and the 
Judge should now decide the application 
to set aside the ex parte decree on its merits. 
Costs will be costs in the application. 
WL C. A. Rule made absolute. 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No. 1310 OF 1921. 

November 13, 1922.  , 
Present:—Sit Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Wallace. 
PARA DEKKAN altas PERIA PACHAT 
AND ANOTHER—PLAINTIFFS—APPELLANTS 
Uer Sus 
Khan Bahadur T. AMEERUDDIN SAHTB, 
By AGENT T. S. RAGHUPATHY AIVER 
—DEFENDANT—RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 26, 
applicability of—Claun by tenant to hold at lower 
vent— Lawful vate payable," meaning of. 

Section 26 of the Madras Estates Land Act deals 
with cases where there has been an actual prior 
rent greater than therent claimed by the tenant and 
does not deal with a case where a raiyat is setting 
up that ab inilio the rent payable was the jower 
rent and that the terms of tenancy always had 
been the lower rent, to be increased to the 
higher rent in certain eventualities. [p. 132, col, 
2.] l 

Karuppa Goundan v. Narayana Chettiar, 45 
Ind. Cas. 406; 7 L. W. 376; (1918) M* W. N. 188; 
24 M. L. T. 35, Palani v. Paramasiva, 13 M. 4791 
4 Ind. Dec. (N. S.) 1046, distinguished. 

Per Wallace, J.—'‘The lawful rate payable" 
in section 26 (3) of the Madras Estates Land Act 
is not necessarily or invariably the faisal rate fixed 
by the Government, but may be a contract rate 


on which the occupancy is based. [p. 133, coi. r.]. 


Second appeal against a decree of 
the District Court, North Arcot, at Vellore, 


i 
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in A. S. No. 141 of 1920,* preferred 
against a dectee of the Court of the Sub- 
Collector, ‘Tirupattur Division, in S. $. 
No. 25 of 1918, 

Mr. A. C. Sampath Aiyangar, for the 
Appellants. 

Mr. A. Viswanatha Atyar, for the Re- 
spondent, 


l JUDGMENT., 

Schwabe, C. J.—This is an appeal from 
thejudgment of the District Judge of North 
Arcot who reversed the decision of 4h 
Sub-Collector of Tirupattur, Mr. V. P. Row. 
The suit was by  vaíyats to compel the 
mittadar under whom they held the fand 
to grant them patta at arent of Rs. 12-I-3 
per annum. The defendant’s claim was that 
they were only entitled to have the land 
at a rent of Rs. 25-7-10. 

It appeared on the evidence that, so 
far as could be traced back, the amount 
actually paid has always been Rs. 12-1-3 and 
not Rs. 25-7-10. Butit also appeared from 
certain documents produced that the 
Rs. I2-I-3 was arrived at by a deduction 
from the sum of Rs. 25-7-10. The mittadar 
set up that the reason of this was that. the 
land had originally been held by a karnam 
or a gomashia, and that in consideration of 
services rendered in those capacities the 
full rent of Rs. 25-7-10 had been reduced 
to Rs. 12-1-3. The mitiadar wholly failed 
to prove any such case. In factit was es- 
tablished quite clearly on the evidence that 
this lower amount of rent had been paid 
by persons, who were not in the position 
either of karnams oz gumashtahs who en- 
joyed the land. Another reason for the pay 
ment of loweramount was given in the evi- 
dence on behalf of the plaintiffs. Their 
account was that a considerable part of £he 
land owing to its saline nature, was not un- 
der cultivation and never had been under 
cultivation and that throughout the tezms 
of the occupancy were that,although the 
full amount of rent for the whole land at- 
the local current rate for cultivable lands 
would be Rs. 25-7-10, so long as the part 
remained, owing to its saline nature, un- 
cultivable, the amount payable should be 
Rs. r2-r-3. The learned Sub-Collector who 
heard the Case and heard the evidence ac- 
cepted that view and,in my judgment, 
he was perfectly, right to accept it on- the- 
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evidence, that he received, of the value and 
the condition of the land and the way in 
which this lower rate has been received for 
a very long tinie. 

~ It was then contended on behalf of the 
mittaday that in certain documents appa- 
rently of a recent date, the word used for 
describing the deduction was ' Riyeyai ' and 
that this word means, and can only mean, 
a ‘‘ voluntary remission by the land-holder 
or by Government. " As to this, the lear- 
ned Sub-Collector did not attach any 
weight to the use of the word, He said that 
the exact meaning was not beyond doubt 
and that to translate it as “remission” 
was to prejudice its nature, for remission 
is- prima facie a matter of grace and in- 
dulgence. He said he would prefer to 
translate it as ‘deduction’. When the 
case came before the District Judge, he 
based his whole judgment on the meaning 
of this word, and in order to ascertain the 
meaning of it he turned toMaclene's Manual 
of Administrationin Madras, wherethe word 
is somewhat differently spelt, and stated 
to be derived from Arabic “yau” meaning 
‘ to abstain ' and is then translated “favour, 
specially a remission of the Government 
claim," The District Judge read that 
tu. mean a voluntary. remission. Having 
so satisfied himself that it was the only 
meaning of the word, he decided the case 
accordingly. A little further investiga-- 
tion into other recognised works of refer- 
ence might have resulted in his considering 
that the point was not quite so clear, for 
in the “ Manual of North Arcot District ” 
the word is merely translated as “‘an abate- 
ment of assessment ", and in Wilson, the 
words used are capable of meaning an 
4 abatement ” either in the sense of volun- 
tary or compulsory remission of rent. In 
any view, there is no help to be gained 
in the proper decision of this case from 
the use of the word ' Riyayat’. 

. There were then two other words which 
appeared in the document of 1885, the 
words being ‘¢stamulla varayil’ (meaning 
“ so long as it pleases ") and they are put 
with the words ' riyayat’ against the figure 
showing the whole amount of remission 
allowed. in the case of this villgge. The 
only evidence as to this document is that 
ofthe.writer of part ofit. It was an account 
of the.rents-of this village written in. Telugu 


4 


INDIAN. CASES; ` 


. * [1923 


and a summary of these was written in 
Tamil by the witness, D. W. No 2, who says 
that he wrote it while he was sixteen years 
old and was learning with his father to be, 
a karnam, the. father at that time being 
the karnam in charge. That he or his father 
had any hnowledge of these remissions 
or deductions or that they ever considered 
whether any and which of these were volun. 
tary or involuntary does not appear and 
I agree with the view taken by the Sub- 
Collector that the use of those words in 
that particular document does not cerry 
the matter any further. 

It was then argued before us anc our 
attention has been called to cases in sup- 
port of this argument that under secticn 
26 (I) and (3) of the Madras Estates Land 
Act, it was not open to the plaintifls in 
this case to prove the agreement they 
alleged, namely, that the rent should be so 
much so long as the land remained saline 
and so much more ifit became cultivabie. 
I do not think that the cases cited to us, 
Karuppa Goundan wv. Nara,ana | Chema? 
(1) and Palani v. Paramastva (2) decide any 
thing of the kind. Nor do I think that that 
is the proper interpretation of the section 
in the Madras Estates Land Act of 1908. 
Section 26 is dealing with cases where there 
has been an actual prior rent greater than. 
the rent claimed by the tenant and does 
not deal with a case where a razyat is setting 
up that ab initio the rent payable was the 
lower rent and setting up that the terms of 
tenancy always had been the lower rent 
but to be increased to the higher rent in 
certain eventualities. In my judgment, 
it makes no difference that in various 
documents it is described as a higher rent 
reduced to a lower amount, those even- 
tualities not having happened. 

-A point was taken under the limitation 
clause of the Madras Estates Land Act 
but the point was not raised by the plead- 
ings or in the Court of first instance. An 
attempt. was made to raise the point Le- 
fore the District Judge and the District 
Judge, in my judgment, perfectly rightly 
refused to go into it, for he pointed out: 
that if it had been raised, the piunt might 


(1) 45 Ind. Cas. 4:5; 7 L. W. 376; (1918) M. W. 
N. 188; 24 M. L. T. 35. 
(2) 1& M. 479] 4 Ind. Dec. (N. S,) 1046; 
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perhaps have been amended, or the suit 
withdrawn at once and a fresh suit filed 
then and there. Now, I do not wish un- 
necessarily to discuss to what extent this 
. Court ought to listen to points under the 
Limitation Act not taken in the Court below. 
We must strongly be inclined not to do 
so, but where a point of limitation of this 
nature, which is a mere obj ection to the 
suit then before the Court, does not in the 
least affect the rights of the parties, because 
it is admitted in this case that if the point 
had been taken and succeeded a fresh suit 
could have been brought the next day, 
I should hesitate very much before I should 
allow the point to be taken, because the 
.presumption that I should make is this: 
that for some reason of which we have no 
knowledge, ithas been definitely decided by 
the appellant in the first instance not tc 
~ Taise the point knowing either that a good 
answer might be made to it if taken ot 
knowing that if he takes it and succeeds 
. he will have to face a fresh suit the next 
day with the same result but that additional 
costs will have to be incurred by both parties. 
In these circumstances, I do not think it 
is a proper case for us to allow the raising 
of such points at this stage. 

It follows from the view that we take 
of this case that if the saline portion of 
the land becomes cultivable it will be open 
to the miltadar to take proper steps to have 
the rent increased. 

For these reasons, in my judgment, the 
judgment of the Sub-Collectot was right 
and the judgment of the District Judge 
was wrong. This appeal must be allowed 
with costs. 


- Wallace, J.—1 agree. 


I only wish to say as regards the inter- 
pretation of section 26 (3) that it does not 
seem to me that “ the lawful rate payable ” 
is necessarily or invariably the fatsa/ rate 
fixed by Government, butmay bea contract 
.rate on which. the occupancy is based. 
This is a matter which has to be proved, 
“and in this case, on the evidence, it appears 
to me that the lawful rate payable was the 
contract rate, viZ., .Rs. I2-1-3, a per- 
/manent deduction from what would have 
been the rent if the whole land was culti- 
e vabile having been allowed because it was 
"saline ane so long as it remained 80. 


~ 


I, therefore, agree the gatta is a pro- 
per paita in terms. of Exhibit B and the 
paintiff’s suit must be allowed. 

V. N. V. Appeal allowed, . 


PATNA. HIGH COURT. | 

Crvi, REVISION NO. 79 CF 1922. 
November 29, 1922. 

Present :—Mr. Justice Das and . 

Mr, Justice Adami. — 
BHAGWAN DAS AND ANOTHER— 
PETITIONERS 
VErSUS 
Tug EAST INDIAN RAILWAY COM- 
PAN Y—OrpositE PARTY. 

Railways Act (IX of 1890), s. 72-—— Risk- Note— 

‘Package,’ meaning of. 

The word “ package ” ina Railway Risk-Note 
means both that which is packed and that in which 
it is packed, that is, its ud orreceptacle, . 
` East Indian Railway Co. Nilkanta Roy, 
22 Ind. Cas. 679; 41 C. 576; i C. L. J. 142; 19 
C. W. N.95, Kali Das Mullick v. East Indian 
Railway Co., 40 Ind. Cas. 626; 2x C. W. N. 815, 
telied upon. 


9  Aopealfrom a decision of the Subordinate 


Judge, Hazaribagh. 
Mr. Siveswar Dayal, for the Petitioners. 
Mr. Sivanaraim Bose, for the Opposite 
Party. 
JUDGMENT.—The view of the learned 
Judge in the Court below is supporied 


by two decisicns of the Calcutta High Court, 


the case of East Indian Railway Co. v. 
Nilkanta Roy (xi) andthe caseof Kali Das 
Mullick v. East Indian Railway Co. (2). 
According to the decision of Mr. Justice 
Woodroffein Kalt Das Mullick v. East Indian 
Railway Co. (2) the word, "package" seems 
to mean both that which is packed and 
that in which it is packed, its covering or 
receptacle. We are unable to say that 
the view taken in the two cases to which 
we have referred is wrong., 

We must, accordingly, dismiss this appli- 
cation but in the circumstances without 
costs. 

z. K. Application dismissed, - 


(1) 22 Ind. gas. 679; 41 C, 576; 19 C. L. J. 142; 
19 C. W. N. $5. 
(2) 40 Ind, Cas. 626; 21 C. W. N. 835, 
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ALLAHABAD HiGH COURT. 

LETTERS PATENT APPEAL NO. IIO OF 1921. 

February 22, 1923. l 
Preseni :-—Sir Grimwood Mears, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, KT. 
DWARKA RAM AND OTHERS—PLAINTIFFS 

APPELLANTS 
YEN 5965 
JHULAI PANDE AND OTHERS—DEFEND- 
ANTS—KRESPONDENTS. 

Hindu Law— Alienation—Sale by father—Con- 
sideration partly for necessity—Suit by son to set 
aside sale— Decree, form of. ' 

In a suit by a Hindu son to set aside a sale 
by the father, if it be found that a part of the sale 
consideration was valid and a partinvalid, the 
.decree to be passed should be one for possession in 
favour of the plaintiff subject to his paying to the 
purchaser so much of the consideration as was 
required for legal necessity. 


Appeal, under section ro of the Letters 
Patent, from the judgment of Mr. Justice 
Stuart, dated the 21st July 1921. 


Mr. Shiva 
Appellants. 

Mr. Harnandan Prasad, for the Respond- 
ents. 


JUDGMENT.—This was a suit brought 
by the son of a vendor who sold certain 
property for Rs. 1,400. A claim for pre- 
emption was put forward in regard to this 
property and the property was pre-empted 
“by the defendant, Jai Govind Singh. The 
Court below has found that half of the 
ptoperty sold by the plaintiff’s father was 
non-ancestral.property and the claim has, 
therefore, been dismissed as regards that 
half. As regards the remaining half the 
learned Judge of this Court has made a 
decree to the effect that Jai Govind Singh 
should pay to the plaintiff Rs. 200 which was 
‘found not to have formed valid consideration 
for the sale, inasmuch as it was required 
for family necessity. According to the 
finding Rs. 1,200 out of the Rs. 1,400 was 
for family necessity. Therefore, out of the 
consideration for half the property Rs. 600 
was required for family necessity and is to 
‘be deemed to be valid consideration for the 
sale. As, however, a part of the consideration 
was not valid, the plaintiff would be entitled 
to a decree for possession subject to his 
xeimbursing to the purchaser the amount in 
respect of which the sale was a valid sale. 
Lf any part of the consideration was invalid 


Prasad Sinha, ioi the 


INDIAN CASES. 


^ [023 
ARULANANDAM 7, ARUI, PRAKASAM, 


and not binding on the plaintiff, the plaintiff 
would be entitled to have the sale set aside. 
But if a portion of the consideration was 
good and binding on the plaintiff, he would 
be entitled to reimburse it to the defendant. 
The form of the decree in a case of this kind 
should, therefore, be a decree for possession 
in favour of the plaintiff subject to bis 
paying to the purchaser so much of the 
consideration as was required for the neces- 
sities of the family. This is the form of 
the decree in a suit of this kind which has 
always been maintained. In the present 
case the plaintiff is entitled to a decree 
for half of the property on condition of his 
paying Rs. 600 which, as we have said above, 
was required for family necessity in respect 
of half the property. We, therefore, vary 
the decree of this Court and make a decree 
in the plaintiff's favour for possession of the 
property claimed by him on condition that - 
he pays to Jai Govind Singh, defendant, 
Rs. 600 within six months from this date, 
otherwise the claim will stand dismissed 
with costs. The appellant will have his 
costs of this appeal. i 
M. A. A. | 


Decree modified. 


MADRAS HIGH COURT, 
REFERRED Case No. 8 OF 1922. 
November 6, 1922. 
Present:—Sir Walter Schwabe, Kr., Chief 
Justice, Mr. Justice Coutts-Trotter — e 
and Mr. Justice Ramesam. 
ARULANANDAM-—PETITIONER— 
Versus 
ARUL PRAKASAM AND ANOTHER— 
Co-RESPONDENTS——RESPONDENTS, 
Divorce Act (1 V of 1869), ss. 7, 10— Applica- 
tion for divorce— Evidence. i 
In an application for divorce, under the Indian 
Law. which contorns with the English law, the 
evidence of the hustand or wile alone must never 
be accepted without some corroboration eitber 


by awitnessor by strong surrounding circumstan- 
ces. [{p.135, col. 1.] 


Case referred by the District Judge, 
Madura, in his letter No. 2096, dated the 
5th April 1922, for confirmation by the High 
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Court under section 17 of the Indian Divorce 
Act (Act IV of 1869) of the decree Nisi passed 
in O. S. No. 2 of 1922, on the file of the 
District Court, Madura. 
JUDGMENT.—This is a petition for 
divorce which comes before us under section 
17 of Act IV of 1869 asking us to confirm 
the decree of the District Judge of 
Madura to dissolve the marriege between 
petitioner and the respondent. Under 
‘section 7 of that Act, subject to the 
other provisions of that Act, “the High 
Court and the District Court shall, in all 
suits and proceedings thereunder, act and 
give relief on principles and rules which, in 
the opinion of the said Courts, are as nearly 
.as may be conformable to the principles 
and rules on which the Court of Divorce 
and Matrimonial Causes of England for 
the time being acts and gives reliefs”. The 
evidence and the only evidence before the 
Court in this case was that of the petitioner 
himself. He swears that he went to his 
house one day and on gaining admission 
into his house he found his wife there with 
the co-respondent. He also swears that 
she left him that evening and has been living 
with the co-respondent and that a child has 
been born to her which is not his child. It is 
an absolutely fixed Rule of Practice in the 
Divorce Court in England that the evidence 
of the husband or the wife alone is never 
accepted without some corroboration either 
by a witness or at least by strong surround- 
‘ing circumstances. The reason for. that 
Rule of Practice is that divorce is a matter 
which lends itself very easily to collusion, 
for a petitioner may come and say, ‘my 
wife or my husband is unfaithful or my hus- 
band has been cruel ’ and the other party 
desiring the divorce may take the simple 
course of not attending and letting the 
matter go by default, and so a divorce may 
beobtained. Itis, therefore, the established 
practice that there must be in these cases 
corroboration for theCourtto act. In this 
case there was none, and, therefore, it is 
necessary that the case should be referred 
back to the District Judge so that he may 
hear such evidence as the petitioner may 
be advised to call before him in corroboration 
of his own evidence. It would seem in 
this case a simple matter to obtain corro- 
boration of these facts, if they are facts. 
That his wife has left him and is living with 
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somebody else is a matter which can easily 
be proved, and probably evidence can easily 
^be given of the registration of the birth of 
the illegitimate child. 
V. N. V. j 
Case sent bach. 


PATNA HIGH COURT. 
Civin REviston No. 199 OF -1922. 
January 9, 1923. 
Present:——Mr. Justice Ross. l 
RAM SUNDAR AND ANOTHER—PETI- 
TIONERS 
Uer Sus 
AMRIT PAJIVAR AND ANOTHER—OP?0- 
SITE PARTY. 

Limitation Act (1X of 1908), Sch. I, Art. 85— 

Mutual, current and open account, what is. l 

> Defendants were in the habit of purchasing 
graiu from the plaintiffs by means of letters 
through their gomashia and paid the price thereof 
‘from time to time. There was occasionally “a 
balance in the defendants’ favour. Plaintiffs 
sued defendants for a certain sum due on a 
balance of the account: 

Held, that the account betweeu the parties was 
not a mutual, current and open account and the 
suit was not, therefore, governed by Art. 85 
of Schedule I to the Limitation Act. 

Revision. 7 

Mr. Manohar Lal. for the Petitioner, 

Mr. Mohammad Hasan Jan, for the Oppo- 

N 


site Party. 


JUDGMENT.—This is an application by 
the defendant in a suit brought in the 
Small Cause Court of Darbhanga . The 
plaintiffs carry on business in Darbhanga 
and the defendants carry on business in 
Allahabad. According to the allegations 
in the plaint business was conducted be- 
tween the parties on condition that the de- 
fendants purchased grain from the plaintiffs 
firm by means of letters and through the- , 
defendants’ gomashta and paid the price 
thereof from time to time. The suit was 
for a sum of Rs. 435 due on the balance 
of the account. The plaint alleges that 
the cause of action arose on various dates, 
these dates being the dates on which the 
different items were debited in the account. 
The learned Counsel for the petitioners points 
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out that six items on the debit side and two 
‘jtems cn the credit side were barred by time 
when the suit wes brought, and that if these 
items are excluded there is actually a balance 
in the defendants’ favour. The learned 
Vakil for the opposite party did not contest 
the facts but argued that this was a case 
governed by Art. 85 of the Limitation Act, 
being a claim on the balance of a mutual, 
epen and current account where there have 
been reciprocal demands between the parties. 
It is clear on the authority of Ram Pershad 
v. Harbans Singh (x) and Velu Pillai v. Ghose 
Mahomed (2) that thisis not a mutual 
account, even if there may have been occa- 
sionally a balance in the defendants’ favour, 
as appears from some of the letters. It is 
unnecessary to discuss the other points 
and the suit must clearly, therefore, fail. 
The application is allowed and the suit is 
dismissed with costs. 
Hearing fee one gold mohur. : 


ZOK. 
Application allowed. 
i M 6 C. L. J. 158. 
. (2) 17 M. 293: 4 M. X. T. 140; 6 Ind. Dec. 
(N.'8.) 203. ; 


t CALCUTTA HIGH COURT. 
APPEAL FROM, APPELLATE DECREE NO. II7I 
OF 1920. 

i May 16, 1922. 
Present -—Justice Sir Asutosh Mookerjee, 
: Kr., and Mr. Justice Chotzner. 
JANAKI BALLAV ROY AND OTHERS— 
: PLAINTIFES—APPELLANTS 
Versus 
ENAT MONDAL-—DEFENDANT— 
kd RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 29 
proviso (1) —8Swit for vent at increased rate— Landlord 
` ‘when entitled to succeed. 

In a suit to recover rent at an increased rate 
the landlord is not entitled to the benefit of the first 
clause to the proviso to section 29 of the Bengal 
Tenancy Act, unless he brings himself within the 
precise language of that clause. jp. 137, col, 1.] 

' "The plaintiff brought a suit for rent at an in- 
creased rate for four years beginning with 1321-B.8. 
The rent was not enhanced by writing registered 
„as required by clause (a) of section 29 ofthe Bengal 
Tenancy Act, No increased rent was paid in 1320, 


~ 
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but rent at the increased rate wes actually paid 
from igr4 to 1319 B.S.: : 

Held, that the reqvirements of the first clause 
of the proviso to sectión 29 of the Bengal Tenancy 
Act had not been fulfilled, inasmuch as rent at 
the increased rate had not been paid for a cone 
tinuous period of three years immediately preceding 
the period for which rent was claimed. [p. 137, 
cor. F. 

k Mohini Kanta Saha v. Preo Nath Neogy, 67 
Ind. Cas 3814 35 C. L. J. 309; (1922) A. I. R. 
(C.) 141; 49 C. 66r, distinguished. 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Maidah, in 
Rajshahye, dated. the  r4th February 
1920, modifying a decree of the Munsif, 
Second Court at Maldah, dated the 3rd Feb- 
ruary 1919. 

Babu D. N. Bagcht, for the Appel 
lants.-—The plaintiffs are the appellants: 
The appeal arises out of a suit for rent. 
We claimed rent at an.increased rent for 
1321-25 on the ground that there were 
changes in area and that rent has been 
increased, First Court decreed the suit. 
On appeal, however, the suit has been dis- 
missed. I submit I am entitled to realise 
increased rent under section 29 proviso (t) 
of the Bengal Tenancy Act. Rents for 
1314 to 1319 B. S. have been paid at the 
increased rate. I submit the learned Court 
of Appeal below has erroneously dismissed 
my suit. 

Dr. Dwarkanath Mitier (with him Babus 
Bireswar Bagchi and Narayan Chandra Kar), 
for the Respondent, was not called upon to 


- 


reply. 

JUDGMENT.—The only substantial ques- 
tion argued in this appeal is, whether the 
Subordinate Judge has rightly dismissed 
the claim for the increased rent of Rs. 2-5-6 
gandas claimed by the plaintiffs in addition to 
the pre-existing rentof Rs. 18-11-12 gandas 
It is conceded that the rent was not enhanced 
by writing registered as required by clause (a) 
of section 29 of the Bengal Tenancy Act. 
Consequently, the plaintiffs are driven to 
rely upon the first clause to the proviso 
which runs as follows: ' Nothing in clause 
(a) shall prevent a landlord from recovering 
rent at the sate at which it has been actually 
paid for a continuous period of not less than 
three years immediately preceding the period 
for which the rent is claimed.” This 
proviso, however, is of no assistance to the 
plaintiffs; The first of the four years for 
which rent is claimed in this suit is 1321. 
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To entitle them to the benefit of the provision 
contained in the proviso, the plaintiffs must 
establish that the increased rent which 
they now claim has been actually paid for 
a continuous period of not less than three 
years immediately preceding 1321. But 
it is not disputed that the increased rent 
was not paid in 1320. The plaintiffs contend, 
however, that, as rentat the inereased rate 
was actually paid from 1314 to 1319, the 
requirements of the proviso have been 
fulfilled. We are of opinion that there is 
no foundation for this contention, which is 
opposed to the plain language of the Statute. 
The argument of the appellants is based 
upon the fallacy that if rent has been paid 
at the increased rate for three years or 
longer, the rent of the holding has become 
permanently increased as if there had been 
an increase by writing registered. That 
is not the effect-of the proviso. The true 
effect of section 29 is that there is no per- 
manent enhancement when there is an 
attempt to increase -rent without writing 
registered. But still the Legislature allows 
the landlord to realise rent at the increased 
rate, provided rent at that rate has been 
actually paid for a continuous period of 
not less than three years immediately pre- 
ceding the period for which rent is claimed. 
If the landlords do not bring themselves 
within the precise language of this clause, 
thev are not entitled to the benefit. In 
the Court below, reliance was placed by 
way of analogy upon section 50 of the Bengal 


Tenancy Act; but, as the Subordinate Judge - 


correctly pointed out, whereas section 50 
contemplates a case where a tenancy has 
been held at acertain rate, Mohini Kanta 
Saha v. -Preo Nath Neogy (x), section 
29 applies only to a case where rent 
has been actually paid for a period of three 
years. We are of opinion that the claim 
for enhanced rent has been rightly disallowed. 

The result is that ihe decree of the Sub- 


ord nate Judge is affirmed and this appeal. 


dismissed with costs. Aj A 
B. N. Appeal dismissed. 
+% 


(1) 67 Ind. Cas. 381; 35 C. L. J. 329; (1922) A. 
I. R. (C.) 141; 49 C. 66r. - l i 
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MADRAS HIGH COURT. 

Crvir, REVISION PETITION No. 613 OF 1922. 
. December 12, 1922. * 

Present -—Mr. Justice Wallace, ` 

K. GOPALASWAMI IYER--PETITIONER: 

VErSUS : 

O. S. RAMACHANDRA IVER, OFFICIAL, 
RECEIVER, TANJORE-—RESPONDENT. - 
Civil Procedure Code (Act V of 1908), s. 115, 

On XX II, rr. 4,9— Application to bring legal re- 
presentatives on rvecord—Delay—Sufficient cause— 
Petition to excuse delay, refusal of — Revision. 

In an application to excuse delay in bringing 
on record the legal representatives of a decessed 
defendant or respondent, the. essential point to 
consider is whether the petitioner’s ignorznce 
of the death of the defendant or respondent was 
justified and afforded sufficient cause for the belat- 
ed application. [p. 138, col r.] 

. Where a Court in vonsidering such an apptica- 
tion comes to a conclusion on no evidence 
and even then omits to consider the one point 
which the law directs it to decide, namely, whe- 
ther there was sufficient cause for delay in represen- 
tation, it acts with material irregularity in the 
exercise of its jurisdiction and its order is liable 
to be set aside in revision if the aggrieved party 
ae been seriously prejudiced thereby. [p. 138, 
col. 1. 

Thandayuthapani v. Chinnathal, 24 Ind. Cas. 
872, distinguished, 1 dd 


Petition, under section 115 of Act V of 
I908, praying the High Court to revise the 
order of the District Court, East Tanjore 
at the Negapatam, dated the 4th July 
1922, in I. A. No. 333: of 1922, (in I, P, 
No. 2 of 1917 on the file of the District 
Court, Tanjore. 

- Mr. K. Rajah Iyer, for the Petitioner. 

Mr. R. Somayya, for the Respondents. 

JUDGMENT.—Petitioner seeks for revi- 
sion of the order of the lower Court excusing 
the delay of 8 months by the Official 
Receiver, Tanjore, in bringing on record the 
legal representative of a deceased alienee from 
an insolvent in the matter of a petition 
by the Official Receiver to have that aliena- 
tion set aside. The District Judge has 
excused the delay on the short ground that 
the Official Receiver had no means of know- 
ing about the death of the alienee, ami 
presumably, though he does not say so, 


. that he considered. that sufficient causa 


for the application being belated. 


The evidence before him was contained 
only in-two affidavits, one by the Offcial 
Receiver that he did not know earlier of the 
death, and one by the legal representative 
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that the Official Receiver did know earlier 
of it from the insolvent’s power-of-attorney 
agent. The District Judge had, therefore, 
before him no evidence whatever that the 
Official Receiver did not, as a matter of fact, 
know earlier. He has not said so. His 
order is thus based on no evidence. Beyond 
that he has not considered the essential 
point whether the Official Receiver's ignor- 
ance of the death was justified and afforded 
süfficient cause for his belated application. 

3: The next question is, whether this 
Court is called on to interfere under section 
IIS of the Civil Procedure Code. Respondent 
relies on the ruling in Thandayuthapant v. 
Chinnathal (1), holding that the order in 
that case on a petition to excuse delay in 
presenting an appeal was not open torevision, 
I takeit that no question of gross irregularity 
in the exercise of jurisdiction arose in that 
case, i.e., that the Trying Court had consider- 
ed the point of law which it was its function 
to decide and had decided on the evidence 
before it, rightly or wrongly, that there was 
not sufficient cause for delay in presentation. 
But when the Court has first of all come to 
its conclusion on no evidence and has even 
then omitted to consider the one point 
which the law directs it to decide viz., 
whether there was sufficient cause for delay 
in presentation, I must hold that it has acted 
with material irregularity in the exercise 
of its jurisdiction, if the aggrieved party 
"has been seriously prejudiced thereby. 

5. In the present case, the Court's 
conclusion was based on no evidence, and, 
therefore, it failed to consider properly 
whether sufficient cause for delay had been 
shown. Since, if sufficient caüse has not 
been shown, the Official Receiver's petition 
to set aside the alienation in favour of 
petitioner's deceased father will have to be 
dismissed, I consider that petitioner has been 
seriously prejudiced by the lower Court's 
irregular exercise of jurisdiction. 

5. I, therefore, set aside the order of the 
District Judge and direct that the petition 
be re-heard according to law. Petitioner 
will get his costs in this Court. 

Z. X. Order set aside. 


(1) 24 Ind. Cas. 872, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 249 
OF 1921. 
January 30, 1923. 

Present : —Mr. Justice Ross. 
PARMESHWAR PRASAD SINGH AND 
OTHERS—-PLAINTIFFS—APPELLANTS 
Ver Sis 
NARSINGH RAI—DEFENDANT— 

RESPONDENT. 

Res judicata— Reni-decree— Presumpüon. 

While a decree for rent finally decides the rent 
payable for the years in suit, it is merely presump- 
tive evidence of the rent of future years and the 
presumption may be rebutted [p. 139, col.r.] 

Kali Roy v. Pratap Narain, 5 C. L.J. 92, relied 
upon. 

"Maharaja Radha Kishore Manikya Bahadur 
v. Umed: Ah, 12 C. W. N. 904; Upendra Kumar 
Chakravarti v. Sham Lai Mondol, x1 C. W. N. 
IL00; 6C. L. J. 705; 34 C. rozo, distinguished. 

Appeal from a decision of the District 
Judge, Muzaffarpur, dated the roth August 
1920, affirming a decisi:n of the Munsif, 
Hajipur, dated the 8th June 1920. 

Mr. S. C. Mutter, for the Appellants. 

Mr. Nivsu Narain Sinha, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by the 
plaintiffs against the decree of the District 

Judge of Muzaffarpur affirming a decision 
of the Munsif of Hajipur by which he dis- 
missed the plaintifi’s suit for a declaration 
that the holding of the defendant is a bhaolt 
holding and not a holding at à cash rent. 
The suit was not tried but was dismissed 
on the preliminary ground that it was barred 
by the rule of ves judicata. The only ques- 
tion in this appeal is whether the Courts 
below were right in applying this rule to 
the facts of this case. i 

It appears both from the judgment of 
the Munsif in the present suit and from the 
judgment in the previous litigation tha? 
the Record of Rights shows that this is.a 
bhaolt holding. In Rent Suit No. 1508 
of 1916 the plaintiffs sued the defendant 
for bhaoli rent for 1320 to 1323. The 
second issuein thatsuit is whether the land 
is bhaoli or nakdi. A compromise decree 
in a suit» between the lessee of the village | 
and the defendant was produced in evidence. 
The Munsif, rightly stating the question 
to be whether the entry in the, Record of 
Rights had been rebutted by this decree, 
held that it had not. The District Judge 


came to the opposite decision and dismissed 


pd 
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the suit for produce rent. The Courts 
below have held that that decision was 
conclusive in the present litigation. 

The present case is on all fours with Kali 
Roy v. Partap Narain (1). There the 
plaintiff relied on the Record of Rights which 
showed bhaoli rent. The defendant re- 
lied on a previous rent-decree at a cash 
rental. It was held that the'decision in 
a previous rent suit as to the amount of 
rent payable does not operate as "es 
judicata in a suit for the rent of 
the subsequent years, although it may 
give rise to a presumption under 
section 51 of the Bengal Tenancy Act that 
the rents for subsequent years remained 
the same. ‘This decision answers the argu- 
ment of the learned Vakil for the respondent 
to the effect that a decision that rent is 
cash rent must be ves judicata, because a 
cash rent cannot change to a produce rent. 
The rule is that while the decree finally 
decides the rent payable for the years in 
suit it is merely presumptive evidence of 
the rent of future years and the presumption 
may be rebutted. The cases referred to 
by the learned Vakil for the respondent, 
Maharaja Radha Kishore Manikya Bahadur 
v. Umed Ah (2) and Upendra Kumar Chakra- 
varit v. Sham Lal Mondo (3), have no bear- 
ing on the present question. In the decision 
-of this Court relied on by the District Judge 
the principal question was the question 
of area. I hold, therefore, that the decisions 
of the Courts below are wrong and I decree 


‘this appeal with costs and set aside the 


decrees of the District Judge and the 

Munsif and remand the case to the Munsif 

for trial. 
2. Ki 


Case remanded. 
f 5 C. I.. J. 92. 

2 

6 


12 C. W. N. 904. 
11C W.N.1100;6C.IL. J. 7151 34 C. 1020: 





MADRAS HIGH COURT. 
Civi, REVISION PETITIONS Nos, 92 TO 95 
OF 1022. ° 
November 30, 1922. - 

Present :—Mr, Justice Ramesam. 
RAMA PATTAR AND OTHERS—PETITIONERS 
VEYSUS 
KUMURAN CHIDAVATH KASHAVAN 

AND ANOTHER— RESPONDENTS. , 
~. Transfer of Property. Aci- (TV -of 1882), $. 6— 


Assignment of vent of future renewals of lease, 
validity of. 

An assignment of rent cannot operafe in respect 
of future possible leases that may come into 
existence as a result of renewal. fp. 140, col. 1 | 

Allen v. Bryan, (1826) 5 B. & C. 512; 4 L J. 
K. B.(o.2)2:0;29 R R.307; 108 E R.I9I, 
Wilhams v. Hayward, (1859) 1. Rl. & El. 1040; 28 
L.J. Q. B. 374555 Jur. (NS) 14175; 7; W. R. 563i 
117 R. R. 503; 120 E. R. 1200, distinguished. 

Petitions under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree of the Court of the District 
Munsif, Alatur, dated the 17th September 
1921, in S, C. S. Nos. 458 to 46r of 1921 
respectively. 

' Messrs. T. R. Ramachandra Iyer, T. R. 
Krishnaswami Iyer and A. S. Venku Lyer, 
for the Petitioner. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondent, 

JUDGMENT.—These are revision petitions 
against the judgments of the District Munsif 
of Alatur in four small cause suits. The 
facts out of which the suits arose are practi- 
cally admitted. The plaintiff is the karnavan 
of a íavazhi known as the Kumaran- 
chidayuthu house. Besides this, there were 
in the /arwad two other tavazhts, viz., 
Eravamannattil house and the Puliaankalath 
house. In a litigation of 1887, there was 
a compromise between all the, favazhts 
by which ‘the michavaram collected from 
the tenants of ‘“Kuzhalmannom” was 
allotted for the expenses’ of the members of 
the first house. (Exhibit A). Relying on 
the compromise the present suits are filed 
for recovering the michavaram from the 
four of the kanuom tenants in Kuzhalmannom- 
amsom. The tenants pleaded that the 
rents were paid to the karnavan of the 
tarwad whois D. W. No. rx, and that the 
plaintiff is not entitled to the rents. 

The District Munsif thought that plaintiff's 
claim falls within the exception to the rule 
that “strangers to a contract cannot enforce,’ 
It is conceded before me by Mr. Anantha- 
krishna Iyer, the learned Vakil who appeared 
for the respondents, that neither the rule 
nor the exception have any application 
to the cases. The payment of michavaram 
under the contracts (which are contained 
in Exhibit F series) was not to third persons 
but to the &arnavan of the íarwadin whose 
favour the kychits were taken. But Mr, 
Ananthakfishna Iyer argues that Exhibit A, 
amounts to an assignment -of: the right. 
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to collect the muchavaram, I agree with 
him that Exhibit A ought to be construed 
‘to be an Assignment of the right of the main 
‘tarwad. Mr. Ramachandra Iyer, who appear- 
ed for the petitioner, does not seriously 
dispute this; but .he contends that the 
assignment could be' operative only in 
‘respect of the michavaram due for the 
remaining years of the hanoms, existing in 
1888 and cannot operate for the michavaram 
due in respect of renewed kanoms as it was 
dependent on the possibility of renewal, 

I agree with this contention. The cases 
relied on by Mr. Ananthakrishna Iyer, vtz., 
Allen .v. Bryan (1) and Wilhams v. Hay- 
ward (2),donot help him, as in those cases 
the assignments of rents for definite periods 
(being in each case the remainder of the 
term of the lease) were in question. I do 
not think that an assignment of rent can 
operate in respect of future possible leases 
that may come into existence as the result 
of renewal (section 6 of the Transfer of 
Property Act) Mr. Ananthakrishna Iyer 
tried to get over the difficulty by arguing 
that the transfer was of an interest in im- 
moveable property. Ido not think that the 

, difficulty can be got rid of in this way. 
The interest transferred includes ‘possibili- 
ties and is very indefinite. 

In the result, the revision petitions are 
allowed and the plaintiff's suits are dismissed 
with costs throughout. | 

V. N. V. Petitions allowed. 
(1) 1826) ; B. & C. 512; 4. L. J. K. B. (o. s.) 
210; 20 R. R. 307; 308 E. R. 191. 
(2) (1859) x El. and El. 1040; 28 L. J. Q. B. 
374; 5 Jur. (N. $) 1417; 7. W. R. 563; 117 R. R. 
563; 120 E. R. 1200. 
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ALLAHABAD HigH COURT. 
Seconp Civir, APPEAL No. 870 or 1921. 
January 26, 1923. 
Present -—-Mr. Justice Rafique an 

Mr. Justice Piggott. 

SHIB LAL—DEFENDANT—APPELLANT 

Versus 

. BIDHA SINGH— PLAINTIFF AND RUP 

SINGH AND OTHERS—DEFENDANTS— 

RESPONDENTS. | 

Presemption suit—Gift to defeat pre-emption— 
Vendee becoming co-sharer before decree——Suit, 
maintainability of—Pleadings-—-Genuineness of 
document not challenged in First , Court*- Documeni, 
whether may be attached in appeal. 
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A suit for pre-emption cannot be maintained 
where the vendee, though a stranger on the 
date of the institution of the suit, obtains a gift 
of some property in his favour and becomes a co- 
sharer in the village before the date of the decree 
even though the gift be obtained with a view to 
defeat the right of pre-emption. 

If the genuineness of a document is not challenged 
when it is produced in the Court of first instance, 
and no evidence is adduced to rebut the evidence 
given in pfoof of the document by the party 
producing it, it is not open to the opposite party 
to attack the document in appeal, nor is it open 
to the Appellate Court to ignore it. . 

Second appeal from a decree of the First 
Additional Judge, Aligarh, dated the 
3rd March, 192r. i l 

Dr. K. N. Katju, for the Appellant. 

Mr. Ambika Prasad for Mr. N. C. Varsh, 
for the Respondents. 


JUDGMENT.—On the 24th July 1919 


.one Rup Singh executed a sale-deed of his 


share in favour of Shib Lalin lieu of Rs. 2,000. 
The same day Shib Lal hypothecated the. 
said share to third parties in lieu of Rs. 1,600. 
On the 30th March, 1920 the plaintiffs- 
respondents brought the suit out of which this 
appeal has arisen against Shib Lal for pre- 
emption. On the 23rd April, 1920 after 
the summonses to the defendants had been 
issued and served, one Ram Prasad, a co- 
sharer in the village, executed a deed of 
gift in favour of Shib Lal in respect of a 
very small amount of the property in the 
village. The vendee, Shib Lal, after obtain- 
ing the deed of gift in his favour resisted 
the claim of the plaintiffs-respondents 
on the ground among others that he (Shib 
Lal) was already a co-sharer in the village 
and, therefore, no suit of pre-emption was 
maintainable against him. The Court cf 
first intance dismissed the claim. On appeal 
the learned District Judge set aside the 
decree of the first Court and holding that the 
deed of gift was fictitious, decreed the 
claim of the plaintiffs-respondents. - 

In Second Appeal before usit is contended 
that the finding of the learned Judge with 
regard to the character of the ded of gift 
is unsupported by any evidence and i , there- 
fore, bad in law. It appears that the deed 
of gift when produced in the Court of first 
instance was not challenged on the ground 
that it was fictit ous or fraudulent. Shib 
Lal gave evidence as to its due execution 


and the mutation of names in hisj favour . 


on the basis of it. No.evidence in rebuttal 


J behalf of the ., plaintifis-respondents 
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was given. The learned Judge considers 
that the circumstances of the execut.on 
of the deed of sale were such that it must 
have been fictitious. The circumstances 
that he relies upon are that the donor is 
of a- different caste to the donee, that the 
deed of gift was given after theeinstitution 
of the suit and the smallness of the property 
gifted. "These. circumstances would go to 
show that Shib Lal, the vendee, persuaded 
the donor to execute the deed of gift in order 
to defeat the plaintiffs-respondents’ right 
of pre-emption. The circumstances would 
not show that the deed of gift was fictitious 
nor can the presumption of fictitiousness 
be based upon those circumstances. If the 
plaintiffs-respondents intended to challenge 
the deed of gift they should have said so 
in their pleadings and given some evidence 
in support of the allegations of fraud and 
fictitiousness against the character of the 
deed. In the absence of any pleadings 
challenging the deed it was not open to the 
lower Appellate Court to ignore it. 
therefore, allow, the appeal, set aside the 
- decree of thelower Appellate Court and res- 
tore that of the first Court with costs through- 
out including fees.in this Court on the 
higher scale, if any. 


M. A. A. Appeal allowed. 





. MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 182 OF 1922. 
November 20, 1922. 
Preseni:—Mr. Justice Spencer and 
Mr. Just ce Venkatasubba Rao. 
LATIFA BI AND ANOTHER—PETITIONERS— 
APPELLANTS 
VeEYSUS n 
MOTTAI AMMAL AND OTHERS— 
RESPONDENTS. 

Madras City Tenants’ Protection Act (III of 
$922), s. 9, whether retrospective Ejeciment, decree 
jor, passed before Act — Application under section, 
whether maintainable. 

Section 9 of the Madras City Tenants’ Protection 
Act’ has mo, telrospective effect,..and -where 
a decree has-been passed before the Act cane into 
force for the-:ejectment of a. tenant; the latter 
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We,. 
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cannot apply for. an order under sectión 9 of the 
Act to direct the landiord to sell the land to him. 


Appeal against an order of. the City 
Civil Court, Madras, dated the 23rd March, 
1922 in O. S. No. 278 of 1919, on its file, 
(City Civil Court Appeal No. 32 of 1920 cn 
the file of the High Court). 


Mr. S. Krishnamachariar, for the Appel- 
lants. 

Mr. C. Veeravaghava Iyer, for the Re- 
spondents. 


JUDGMENT. 

Spencer, J.—The City Civil Judge's 
order, so far as he referred the petitioners . 
to separate proceedings for a declaration 
that they were entitled to whatever rights. 
their mother possessed at the time of her 
death from her status as tenant, cannot be 
supported. They were entitled to have 
the question whether the interest of their 
mother had devolved on them decided by 
the Court to which they made their applica- 
tion., Another obstacle to appellants’ suc: 
cess, however, exists. The application 
was one under section 9 by persons 
claiming to.be tenants under Madras 
Act III of 1922. Section 9 speaks only of 
tenants “against whom a suit in ejectment 
has been instituted. " | 

In this case a decree was passed against 
petitioners' mother in the City Civil Court 
on I3th August 1920 and was confirmed 
on appeal in this Court on ^th February 
1922, that is, before the Act came into 
force. 

The general frame of the Act including 


. Section ro makes it clear that section 9 was 


not intended to enable tenants to appiy 
for sale. of the land to them under this 
section after the ejectment suit, to which. 
they were parties, had been decreed. 
Section IO permits sections 4, 5, 6 and 8 
to be applied to suits.in which decrees 
had been passed for ejecting tenants before 
the Act came into force but not executed. 
section 5 provides the manner in which 
the amount of compensation to be paid to 
tenants is to be determined and subsequently 
modified. Section 6 provides for the deter-. 
mination of,a reasonable rent when the 
landlord cannot or will not pay compensa- 
tion. Section 4 deals with the. effect ‘ai 
suits for ejectment being dismissed and 


x 
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section 8° with the effect of rents being 
aetermined. 

Tnere is a noticeable omission of section 9 
from mention in section I0.- It is suggested 
that this may be due to section 9 having 
been inserted in the Act after the other 
sections had been incorporated, and that 
but for an oversight section g would have 
found mention in section IO. 

Whatever may be theexplanation, the Act, 
as it has been enacted, gives no retrospec- 
tive effect to section 9; consequently, where 
a decree has been passed before the Act 
came into force for the ejectment of a tenant, 
it is too late for the tenant to apply to the 
- Court that passed the decree for an order 
directing the landlord to sell the land to him. 
On this ground the application must fail 
‘ind the appeal is, therefore, dismissed with 
costs. 


Venkatasubba Rao, J.—I am also of the 
Jpinion that the appeal should be dismissed 
with costs. 

The suit was in ejectment and the City 
Civil Court passed a decree on the 13th 
August 1920 and it was confirmed in appeal 
by the High Court on the 7th February 
1922, The Madras City Tenants’ Protec 
tion Act, III of 1922, came into operation 
on a subsequent date. See section 81 of the 
Government of India Act, 1915. The defend- 
ant was a Muhammadan woman., Her 
daughters applied to the City Civil Court 
on the 27th February 1922, sometime 
after the Act came into force, for an order 
under section 9 to direct the plaintiff to sell 
the land on which the superstructure stands 


for a price fixed by the covenant. The . 


learned City Civil Judge dismissed the 
application on the ground thai the petitioners 
‘should get their title declared to succeed 
to their mother, apparently being of the 


opinion that he could not decide in the. 


proceedings before him the question as 
regards their tilte to represent the deceased 
defendant. In this he was obviously wrong. 
It was his duty to have adjudicated on their 
title if there was any contest regarding it. 
The defendant was either a tenant liable 
to pay rent or a person who continued in 
possession after the terminajion of the 
tenancy [see section 2 clause (4)]. The 
legal representatives of the defendant would 
be entitled to the same rights as herself. 
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But the appeal may be disposed of on 
another ground which is fatal to the appel- 
lants. Section g refers to a tenant against 
whomasuitin electment has been institut- 


.ed. The words “has been ” are material. I 


do not think a tenant, against whom a decree 
for ejectmeat was passed prior to the coming 
into force of the Act, can apply under section 
Section ro places the matter beyond 
doubt. Itrefersto suits "which are pending 
or in which decrees for ejectment 
* * * have been passed but have not 
been executed before the coming into force 
ot this Act." A distinction is made between 
suits which are merely pending and those 
in which decrees in ejectment have heen 
passed. Section ro, while stating that sec- 
tions 4, 5, 6 and 8 shall apply to suits which 
are pending or in which decrees for eject- 
ment have been passed, makes no reference 
to section 9. 
I, therefore, hold, that the appellants are 
not entitled to make an application under 
section Q. l 


V. N. V. Appeal dismissed 


/ 


OUDH JUDICIAL COMMISSIONER'S 

co A | 

First Civi, APPEAL No. 42 OF 1021. 

December 20, 1922. 
Present :-—Mr. Dalal, A. J. C., and 
Mr. Daniels, A. J. C. 
BHAGIRATHI AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VEYSUS 
Pandit ONKAR NATH AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Hindu Law—Borigage by father or grandfather— 
Anteceden? debi— Foreclosure decree—Om4tssion to 
implead sons and grandsons, effect of— Redemption 
— Transfer of Property Act (1 V of 1882), s. 85. 

A son or grandson in a Hindu joint family, 
although not impleaded by name in a suit for 
foreclosure on foot of a mortgage executed by his 
father or grandfather, for purposes binding on the 
family estate, is nevertheless deemed in law to be 

roperly represented by snch father or grand- 
ather and is, consequently, bound by a decree. 
passed against them. (p. 144, col 2.] 


Vol. 72) 
BHAGIRATHI V, ONKAR NATH. 


Sheo Shankar Ram v. faddo Kunwar, 24 Ind. 
Cas. 504 ; 36 A. 383 ; 18 C. W. N. 958 ; 16 M. L. T. 
175; (1914) M. W. N. 593 ;.1 L, W. 645; 20 C. L. J. 
232; 12 A. L. J. 1173 ; Ib Bom. L. R. 810 ; 41 1. A. 
216 (P. C.) aud Ganpat Lal «v. Bindbaswni Prashad, 
56 Ind. Cas. 274; 47 1. A. 91; 47 C. 924 ; 18 A. L. J. 
555; (1920) M. W. N. 382; 12 L. W. 59; 39 M. L. J. 
108; 2 U. P. L. R. (P. C.) 103; 24 Q W. N. 954; 
28 M. L. T. 330; (P. C.), relied upon. 


Suraj Bansi Koerv. Sheo Persad Singh, 61. A. 
88; 5 C. 1,8; 4 C. I, R. 226; 4 Sar P. C. J.15; 3 
Suth P. C. J. 589; 2 Shome L. R. 242; 2 Ind. Dec. 
(N. S.) 705. Hasdeo Lal v. Mahalir, 59 Ind. Cas. 
570; 23 O. C. 344; 8 O. L. J. 18; 3 U. P. I. R. 
(O.)1 and Lachiman Shukul v. Ram Kishore, 
64 Ind. Cas. 220; 24 O. C. 218, referred to. 


For the purposes of section 85 of the Transfer 
of Property Act it is not necessary to implead the 
sons by name in a suit against the father ot a Hindu 
joint tamily, inasmuch as the latter sulficieutly re- 
presents his sous in the tigation, [p. 145, col. 2.) 


Hori Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 
34 A. 549; 9 A. L. J. 819, followed, 

Drigpal Singh v. Sukhnandan Lal, 56 Ind. Cas. 
299; 7 O. L. J. 164; 2 U. P. L. R. (O.) 96, and 
Jadu Nath Singh v. Afzal Khanam, 57 Ind, Cas. 
526; 80. L. J. 191; 2 U, P. I. R. (O.) 118: 
7 O. L. J. 362, dissented from, 


It is open, however, to a son who is not made a 
patty to such asuitto show that the debt was not 
antecedent or that if antecedent, it was for a 
purpose either illegal or immoral. fp. 145, col. 1j 


Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437; 21 C. W. N. 6985; 1. P. L. W. 557; 
15 A. L. J. 437; 19 Bom. L. R. 498; 26 C. L. J. 
1; 33 M. I. J. 14; (1917) M. W. N. 439; 22 M. 
L. T.22; 6 Ll. W. 213; 44'I. A.126 (P.C. 
referred to. 


decree of the 


Appeal against the 
Judge, Fyzabad 


Additional Subordinate 
dated r4th of July r921. 


. Messrs. A. P. Sen, M. Wasim and Imtiaz 
Ali, for the Appellants. 


Mr. E. R. Kedwai, for Respondent 
No. I. 

Mr. Ntamat-Ullah, for Respondents 
Nos. 1 to 3. ; 
JUDGMENT.—This is a “case in 
which the plaintifis seek redemption 
of a mortgage executed by their 
respective fathers and grandfathers on 


a7th April 1897 for a sum of Rs. 19,000, 
notwithstanding the existence of an abso- 
lute foreclosure decree on foot of this mort- 
‘gage, which was passed on 3rd September 
Igoo. The sole ground on which they seek 
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to set aside the decree is, that certain mem- 
bers of the tanuly were not properly 
represented in the suit. The  ongual 
ancestor of the.family, Pekhani Tewari, 
had five sons, one of whom died without 
issue, so that there are four branches of 
the family of which survivors now remain, 
The four surviving branches were separated 
in estate. 

The heads of each of these four branches 
joined in the mortgage in question. It 
is not disputed, and has never been dis- 
puted in this litigation, that the mortgage 
was properly executed for purposes which 
were binding on the joint family estate. 
The three pleas, which were taken in appeal 
were :— 

I. that certain persons who were alive 
at the execution of the mortgage were not 
made parties to the foreclosure suit,and that 
they were not sufficiently represented by 
their fathers or grandfathers who were made 
parties ; 

2. that the legal representatives of ane 
of the original mortgagors, Dwarka, were 
not properly brought on the record, 

3. that two persons, Jokhu and Ram 
Charan, were sued as of age, though they 
were in reality minors. 

The third plea was not argued, and was 
expressly abandoned at the hearing bkz- 
fore us. 

t The facts on which the first pica is based 
are these. During the pendency of the 
foreclosure suit, the defendant Dwarka, 
died leaving two sons, | Bhagirathi and 
Mahadeo, and Sada Parshad, a granason by 
An application was made 
to bring his legal representatives on the 
record, and the Court ordered notices to 
issue to them. The contention of the appel- 
lants is, that it is not proved that these 
notices were ever served. The learned Sub- 
ordinate Judge has relied on the well-known 
presumption recognised in section 114 (2) 
of the Indian Evidence Act, that judicial 
acts have been regularly performed, and 
oil  g,c-.enitis fou nd that the Court 
after ord... g issue of notice did bring oa 
the reco Dwarka’s representatives, it 
must be presumed that they had been 
properly served. The appellants have 
certainly failed to show the contrary. 
They neither summoned the record of the 
case, nor have they produced either the 
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original notices or.a copy of them. It is 
not even known whether these are stil 
in existence. It is impossible to draw any 
conclusion from the copies. of orders on the 
order-sheet, and from the fact that the 
order-sheet does not specifically mention 
service having been effected, that it was 
not so effected. The appellants have 
argued that service could not having been 
effected, on one of the representatives, 
Mahadeo, because there is evidence that 
at that time he was in Rangoon. Notices 
were ordered to be issued on 25th May 1900, 
and- the legal representatives were brought 
on the “record on 23rd June. All we 
have as to Mahadeo is, that he was mentioned 
as being in Rangoon in an application filed 
on 7th April and that one Sheo Dayal 
Bharthi, who wished to purchase the prop- 
erty, spoke of him as being in Rangoon 
on 3rd September x900. There is 
nothing whatever to show that he may not 
have returned to his village between these 
two dates, or that service may not have 


been effected on him in dne or other of the. 


ways recognised by the Code of Civil 
Procedure. If there is any oral evidence 
on the point, we have not been referred to 
it. This suit was not filed till 21 years 
after the decree complained of was passed, 
and evidence of small. details of procedure 
cannot be expected after so long an in- 
terval. The fact that no attempt has been 
made to summon the original notices, or 
to show that they have been destroyed, 
is significant. The plaintiffs have entirely 
failed to make out their case on this issue, 
and we have no hesitation in concurring with 
the learned Subordinate Judge. 

It has been argued that there is no’pre- 
sumption that any particular act was in 
fact performed, and, therefore, if there was 
direct evidence of the service of summons, the 
Court might presume that it was regularly 


served, but that the Court cannot presume 


the fact of service. This argument is mis- 
leading. Service of summons is merely 
a ministerial act. The judicial act of the 
Court, the validity of whichis challenged, 
is the step of bringing the legal represen- 
tatives on the record, and it is to this that 
the presumption of regularity. applies. 
A minor point was taken in the Court 
below in connection with this issue on tbe 
ground that it was not proved that guardian 
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was appointed for Sada Prasad, who 
was a minor, The learned Subordinate 
Judge found against the plaintiffs, and 
in any case the matter is immaterial, as 
Sada Prasad. Singh died without issue, 
and -his nearest: representatives were his 
uncles, ‘Bifagirathi and Mahadeo, who, 
as we have found above; were ‘duly ree 
presented. - 

On thé second 1 issue we hold without hesi- 
tation, that a son or grandson cannot es- 
cape the effect of a foreclosure decree passed 
against his father or grandfather on a mort- 
gage executed. for -purposes binding on 
the family estate, merely because he was 
not impleaded by name in the suit. He 
is represented by his ancestor. If that 
ancestor has authority to execute the mort- 
gage, he equally had authority to repre- 
sent hisson or grandson in the litigation. 
The ancestor must be presumed to be the 
head of that branch of the family which 
includes his own descendants. The. rule 
applicable to such cases was laid down by 
Sir James Colvile as long ago as 1879 in 
Suraj Bunsi Koer y. Sheo Persad Singh (1). 

It is— 

“That where joint NEN property 
has passed out of a joint family, either 
under a conveyance executed by a father 
iü consideration of an antecedent debt, or 
in order to raise money to pay off an antece- 
dent debt, or under a sale in execution 
of a decree for the father's debt, his sons 
by reason of their duty to pay their father's 
debts, cannot recover that property, ur- 
less they show that the debts were contract- 
ed for immoral purposes, and that the 
purchasers had noticethat they were so con-, 
tracted." 

The case of Sahu Ram Chandra v. Bhup 
Singh (2) has thrown fresh light on the 
question of what is antecedent debt for 
the purpose of supporting an alienation 
of family property, but it has not in any 
way abrogated the principle ‘laid down 
by the Pfivy Council in the earlier case. 


(1) n 5 C. 1485; 4 C. L. R. 226 ; 4 Sat, 
P: CJt ; 3 Suth P. C. J. 589; 2 Shome L. R, 
242; 2 Ind. Dec. (N. 5.) 705. 

(2) 39 Ind. Cas. 280; 39 A. 437; 2r C. W. N, 
698; 1 P. L. W. 557; 15 A. L. J. 437i D. Bem, 
L. R: 498; 26 C. L. J. 1; 33 M. L-J. 1 4i (1217) 
M. W. N. 439; 22 M; L. T. 22; 6 L. W. 213] 44 
I. A. 126 (P. C) "X 


E 
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We concur ‘entirely with the observations 
on this subject contained in the decision 
in Basdeo Lal v. Mahabir (3). It is open 
to a son who is not made a party to a suit 
to show that a debt in respect of which the 


mortgaze -was executed was not really’ 


antecedent in the sense accepted by the 
Privy Council, or that, if antecedent, it 
was for a purpose either illegal or immoral, 
' but where the mortgage was within the 
scope of the father’s authority, the sons are 
bound by the decree: Lachhman.. Shukul 
v. Ram Kishore (4). There is direct autho- 
rity of the Privy Council itself in a case, 
relied on by the learned Subordinate Judge 
for the proposition that the father may 
represent the sons in foreclosure proceed- 
ings, Sheo Shankar Ram v. faddo Kunwar 
(s) In another recent Privy Council case, 
Ganpat Lal v.. Bindbasni Prashad (6), their 
Lordships refused to allow a right of redemp- 
tion to a plaintiff who was not made a party 
where the mortgage. was made by the 
father for a purpose which bound the whole 
family property, and the son did not im- 
peach the propriety of the decree or of the 
sale made under it. In this case also the 
plaintiffs do not ‘allege. any fact, such as 
fraud or misrepresentation, which would 
vitiate the decreé. They base their claim 
solely on the omission to make them parties. 

‘The appellants have relied strongly on 
section 85 of the Transfer of Property Act, 
which was in force at the time of the decree, 
and have urged that this provision is in- 
dependent of Hindu Iaw, and requires 
every person having an interest in the prop- 
erty to be specifical joined. This 
contention was considered and overruled 
in the Full Bench decison of the Allahabad 
High Court in Hort Lal v. Nimman Kunwar 
(7). It was held by the Full Bench of five 


(3) 59 Ind. Cas. 570; 23 O. €.'344; 8 O. L. J. 
18; 3 U. P. L. R. (O.) x. 3 a ; ! 

(4) 64 Ind. Cas, 220; 24 O. C. 218. 

(5) 24 Ind. Cas. 504; 36 A. 3835618 C. W.-N. 
968; 16 M. L. T. 175; (1914) M. W. N. 593; 1 
Ia W. 645; 20 C. L. J. 282; 12 A. L. J. 1173; 16 
Bom: L. R. 810; 411, A. 216 (P. C.). 

(6) 56 Ind. Cas. 274; 47 I. A. or; 47 C. 924; 
18 A. L. J. 555; (1920) M. W. N, 382; 12 L. W. 
595; 39 M. L. J. 1083-2 U. P, LOR. (P. C) 103; 
24 C. W. N. 954; 28 M. L. T. 330; (P. C.) 
5 (7) r5 Ind, Cas. 126; 34 A. 5491 9 A. LJ 
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Judges in that-case, that the sons wére 
sufficiently represented by their, fathers 
for the purposes of, that section, and 
that there was no. necessity to implead 
them by: name. ^ We entirely -concur 
with the reasoning of this judgment, and 
it is unnecessary, therefore, to discuss the 
‘matter in further detail. The appellants 
also rely on certain decisions of the Calcutta 
High Court and on two single Judge 
decisions of this Court: Drigpal Singh v. 
Sukhnandan Lal (8) and Jadu Nath Singh v. 
Afzal Khanam (9). It is sufficient to say: 
that, in so fat as these cases decideany thing 
contrary to the principles laid down above, 
we are unable to follow them. "e 
For the reasons already given, we dismiss: 
the appeal with costs. 


G. H. Appeal dismissed. —. 


(8) 56 Ind. Cas. 299; 7 O. L. J. 164; 2 U. P. 
L. R. (O.) 96. 

(9) 57 Ind. Cas. 526; 80. L. J. 191; 2 U. P. L. 
R. (O.) 118; 7 O. L. J. 39. 
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MADRAS HIGH: COURTJ, (fn 
SEcowD Cryin, APPEAL NO. 2092-0E--I020. 
November 30, 1922. 
Present;.—Sir Walter. Schwabe, Ki, , 
Chief Justice, and Mr. Justice Wallace. 
VAZHAVILPARKUM THATTAN 
.KUNHI KUTTY AND ANOTHER— 
PLAINTIFFS—APPELLANTS. 
Versus p . 
VAZHVILPARKAM THATTAN RAMAN 
AND OTHERS--DEFENDANTS— | 
RESPONDENTS. P aues 
Hindu Law v. custom—Thatian caste in Malabar 
— Impartibility of estate—Burden of proof-— Ille- 
gitimate son— Inheritance. nb ME 
“There is no presumption of law in favour of im- 
partibility of property amongst the members of 
ihe Thattan caste in Malabar. They are Hindus 
and the Courts have to apply to them the prin- 


iples of Hindu Law unless and until proof: of 
HER to the contrary has been established, 


` 6, col, 2. . r 
Pat area NE Law which the Thattans 
follow correfponds in the main to the ordinary 
Hindu Law and prima facie involves partibility, 


[p. 146, col. 2.] i 
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KUNHI KUTIY 9, RAMAN. 
- Rarichan v.- Perachi, 15 M. 281; 5 Ind. Dec. 


(x. S.) 547, Raman Menon v. Chathunni, 17 M. 184; 


at 


6, Ind. Dec. (N. s) r26, distinguished. 
Karuppaliyal P. K. Raman vw. 
parukkal : V. Muthu, 62 Ind. Cas. 534; 40 M. L. J. 


301; 13 L. W. 218; (1921) M. W. N. 233 Impbichi, 


Kandan v, Imbichi Pennu, 19 "M. 1; 6, Ind. 
Dec. (N. s.) 705 Kunhi Pennu v. Chiruda 19 M. 

0; 6 Ind. Dec. (N. S.) 1012, Velu v. Chamu, 22 
M::297 ; 8 Ind. Dec. (N. 8.) 212, relied on. 


To prove a custom of impartibility, there must 
be established a uniform, continuous, and definite 
practice submitted to for so long a period that it 
should be accepted as an established governing 
rule of the caste. [p. 147, col. r.] 


An illegitimate Thattan son would be entitled 
to a share in the joint family property by showing 
either that he is a Sudra forthe purposes of the 
Hindu Law, which prima facie applies to his caste 


+ 


or that his caste follows Sudra custom in the 
matter of the inheritance of an illegitimate child, 


[p. 147, col. 2.] 


Second appeal against a decree of the 
Additional "Temporary Subordinate Judge, 
North Malabar,in Appeal Suit No. 28 
of IgIg (A. S. No. 154 of 1918, on, 
the file of the District Court, North Mala- 
bar, preferred against the decree of the Ad- 
ditional District Munsif, Tellicherry, in 
O.'S. No. 97 of 19015, (O. S. No. 294 of 
1915, on the file of the Court of 
the Principal District Munsif of Tellicherry). 

Mr. K. P. Rama- Krishna Iyer, for the 
Appellants. : 

Mr. C. 
ents. 


JUDGMENT.—he suit. is one for parti- 
tion by the plaintiff who is a member oi 
the Thattan caste in North Malabar, which 
caste follows Makhdttayam Law. Various 
issues were framed, but the original Court 
dealt with two only, Issue No. IT, whether the 
properties areimpartible.and Issue No. XIV, 
whether the plaintiff is not the legitimate 
son of the deceased Valia Nambi, the owner 
of the property. sought to Le partitioned. 
The original Court held that the property 
is impartible which finding was enough io 
dispose of the suit, and that the plaintiff 


was, what, is knowi as Veetukutti, or the 


+ 


Kunhiraman, for the Respond- 


son of-a Sambandham wife who is not brought 
to her husband’s: house, and that such a. 
Veettukutti is not entitled to share in his | 


father'sproperty. The Appellate Co urt agreed 


with. the original Court on the last two’ 


prints put did not consider the first. It is 


INDIAN) CÀss:: re 


Ramulaiha- 


urged before us. by the plaintiff, who is the -' 
appellant before us, that.the lower Courts - 


have erred in law in coming 


to these con- 
clusions.  . , 


To take. the first issue as to partibility, : 


we. think the original Court has wrongly 
thrown the onus of proof on the plaintiff, 
though the frgme of the issue threw it on 
the contesting defendant, and that it was 
wrong in holding that there is any presump- 
tion of law.in favour of impartibility in the 
case of Thattan caste. The Thattans are 


LA 


Hindus: therefore, under section 16 of Act: 


III of 1873, the Courts have to apply to - 


them the principles of Hindu Law, unless 


and until it is proved that they follow any . 


other Customary Law. ‘The rule of Hindu 
Law is infavour of partibility, and imparti- 
bility is the exception. Makhattayam Law, 
which the Thattan caste admittedly follows, 
corresponds in the main to the ordinary 
Hindu Law. Marumakhattayam, in which 
partibility is unknown, is an exception to 
the general rule. Hence, prima facie, Makhat- 
tayam involves ‘partibility. The original 
Court has relied on various rulings of this 
Court to rebut that legal presumption, but, 
in our opinion, these do not justify any 
such inference. The case in Rarichan v. 
Perach: (x) merely says that those who 
follow Makhattayam must not be taken 
to. be necessarily governed by Hindu Law, 


that is, that it is open to them to prove : 


a custom at variance with Hindu Taw; 
but it is no authority. for the proposition 


that even if such a custom is not proved . 


Hindu Law wil not apply. The ruling . 


in Raman Menon v. Chathunnt (2) proceeded 


on a-definite finding that among Thiyyans : 


there-is no custom of cumpulsory partition. 
It may be noted that this. ruling relates 
to Thiyyans and not to Thattans, 
and that its correctness has been gravely 
called in question iu a later ruling of a 
Bench of this Court reported as Karup- 
paliyal P.:.K. -Raman v.  Ramulaiha- 
parukkal V. Muthu (3). In Imbichi Kandan 
v. Imbicht Rennu (4) the. decision follows 
the general principle of. Hindu Law either 


of impartible or of divided property. .The | 


(1) . 35 M. 281; 5 Ind. Dec. (N. S$.) 547. 

1 17 M. 184; 6 Ind. Dec. (N. $.) 126. 
3 

218; (1921) M. W. N. 233. 

(4) 19M. 1; 6 Ind. Dec. (N. 5.) 205. 


62 ind. Cas. 534; 40 M. I, J. 301; 131. W > 
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tiling in Kunht Pennu v. Chiruda (3) also 
Substantially follows the ordinary Hindu 
Law as opposed tothat of Marumakhattayam. 
In Velu v. Chamu (6), which deals with the 
case of the Illuvans, the Court refused to 
extend to that caste the ruling of imparti- 
bility among Thiyyans as laid , down in 
Raman Menon v. Chathunni (2) and 
held that the Iluvans had pioved a custom 
of partibility. There is, therefore, no good 
ground why this Court in the case of the 
Thattan caste should not follow the principle 
laid down in the Karuppaliyal P. K. Raman 
v.- Ramulathaparukkal V. Muthu (3), or 
depart from the ordinary rule that the 
ordinary Hindu Law has in the first instance 
to. be applied, unless and until proof of cus- 
tom to the contrary has been established. 
This principle has also been adopted in the 
two unreported, cases of this Court coming 
from Malabar, Second Appeal No. 518 of 
Igor and Second Appeal No. 1056 of r9r9.* 

As to proof in this case of any custom 
to the contrary, we find none, no proof of 
the.sort which is required to establish a 
uniform, continuous, and definite practice 
supmitted to for so long a period that it 
Should be accepted as an_ established 
governing rule of the caste. The original 
Court .rejected Exhibit E, perhaps with 
reason, but if the law of Thiyyans is to be 
used to prove a custom of impartibility, 
amongst Thattans, then, Exhibit G, which 
lays down that the law among Kanichans 
is partibility, should be used in favour 
of the Thattans. But it is right that each 
caste should stand on the footing of its own 
rules and customs. Beyond the evidence 
noted there is only the vàgue evidence of 
three Thattans, D. Ws. Nos. 2, 3 and 4, that 
custom sanctions no compulsory partition, 
as against that of P. W. No. 2, another That- 
tan, who says it does. The evidence: is 
very vague and seems to be based merely. 
on, the fact that the witnesses D. Ws: Nos. 
2,3 and4 have never known a case of 
partition. We cannot hold that such 
evidence affords in law sufficient proof of 
a valid custom, which would suffice to rebut 
the presumption of law that the property is 
paltible. We hold, therefore, that the 


(5) . 19 M, 440; 6 Ind, Dec. (N. S.) 1012. 
..(5) 22 M, 297; 8 Ind. Dec. (N. S.) 212., 


——— 


* Since reported as Thaikkandhi Pokkancheri v. 


Il wahu kab Achuttan, 60 Ind, Cas, 209 ; 39 M. La 


J. 427 i 13 T W, 1ot.—[ZE4d.]. 
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Trying Court on this issue has committed an 
error of law. l 

As to the next point, both the lower Courts 
have failed to address themselves to the 
proper legal points at issue. Assuming 
for the moment that there is a concurrent 
finding of fact that the plaintiff is illegiti- 
mate, it does not follow, as a matter of course; ` 
as the lower Courts suppose, that he is not 
entitled to a share in the joint family prop- 
erty. Among Sudras, under the ordinary 
Hindu Law, an illegitimate son is entitled 
to a share, and it was, therefore, open to the 
plaintiff to contend, as he does here, either 
that he is a Sudra for the purpose of Hindu 
Law, (which prima facie applies to his ceste), 
since Hindu Law brings together as Sudras . 
all castes below the Vaisyas; or to contend 
that his caste follows Sudra custom in the 
matter of the inheritance of an illegitimate 
child. On the merits of these contentions 
we say nothing at present, but would point 
out only that if the Hindu Law for Sudras 
is to be applied to the plaintiff's caste, he will 
prima facie, even if illegitimate, be eéntitl- 
ed to a share without further proof or dis- 
proof of the custom; while if his case is tó 
rest on proof of a custom by: which Sudra 
custom is applied to his caste or on proof 
of independent custom altogether, .then 
such custom will have, to be proved. In 
the former case the onus of disproving the 
presumption of law will rest on the defendant; 
in the latter the onus of proving the custom 
will lie on the- plaintiff. : 

Now, the only issue on this part of the case, 
and the only point, therefore, to which the 
parties had to direct their attention, was whe- 
ther the plaintiff is not the legitimate son 
of the deceased Valia Nambi. Instead of 
trying that issue, both Courts have tried 
an issue not framed, whether the plaintiff 
is a Veetukutti, apparently assuming, first, 
that a Veetukutti is illegitimate as the word 
is used in Hindu Law, and, secondly, that to 
find that plaintiff is illegitimate puts him 
out of Court. It may be here pointed out 
that among the caste of Mukhavars in Mala- 
bar, also an inferior caste, it would appear 
that the children of a Sambhandam connec- 
tion may inherit their father's. property 
(Vide the Gagetteer of Malabar, page 182). 
We think:;there should be definite findings 
on these points in the case of the Thattan 
cute, since the customs of this caste appear 
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not yet td have been the subject of judicial 
decisions, and a decision in this case wiil 
‘affect the whole caste. 

In order that the matter may be re-opened 
and properly tried, the findings that the 
plaintiff is a Veetukutti and that a Veetu- 
' kutti has no share in his father's prop- 
" erty must be set aside and we do so on 
the ground that they were never in issue in 
the case. The finding of the Trying 
, Court on Issue No. 2, as to partibility, is also 
set aside for reasons ‘already given. The 
decisions of the lower Courts, based on these 
findings, are set aside. 

: ' The whole case is remanded to the original 
"Court with a direction to re-hear the case 
, after framing and trying the following issues 
` in the light of the above remarks :— | 

I. Does the ordinary Hindu Law of 
partibility of joint family property not 
apply to the Thattan caste ‘in North 
Malabar, or is there any caste custom to 
the contrary? 

II. Is the plaintiff a Veetukutti, 
that word is used by the Thattan caste ? 

III. Is a Veetukutti illegitimate in 
the legal sense of that word ? 

IV. Does a Veetukutti have so share 
in the joint family property ? 

, V. Does an illegitimate Thattan have 
no share in the joint family property ? 

. VI. If the property is partible and the 
piaintiff is illegitimate, to what share is 
he entitled ? 

VII. If the property is partible and the 
plaintiff is a Veetukutti, is he entitled to 
any share, and if so what ? 

VIII. If the property is partible and 
th? plaintiff is illegitimate, is he entitled 
to any share and, if so, what? 

. Fresh evidence may be taken as offered 
by either party or by the Court. 

If the findings are that the property is 
impartible or that the plaintiff is not entitled 
to any share, it is not, of course, necessary 
to decide the other issues as the plaintiff's 
suit will fail in ftmine. 

.. Costs up to date in both lower Courts 
will abide the result. -Appellant will get 
' his costs in this Court, 
Va Ny Ve 


as 
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PATNA HIGH COURT, - —— 
Civit, REVISION No. 293 OF 1922. 
January 19, 1923. < - 

Present:—Justice Sir B. K. Mullick, ET., 

and Mr. Justice Ross. 

SHEO PRASAD SINGH—PETITIONER 

VEVSUS 

SHUKHÜ MAHTO—Opposrte PARTY. 

Civil Procedure Code (Act V of 1908); s. 115—- 
Government of India Act, 3915 (5 & 6 Geo. V,C. 61), 
s. 107——Interlocutory order— Refusal to exercise 
jurisdiction— Revision —Superintendence. ] 

The general rule is that, except on proof of irre- 
parable injury, the High Court will not interfere 
in.revision when there is another remedy open 
to the applicant. The same. rule applies to inter- 
locutory orders. [p. 148, col. 2.] 

There is no rule, however, that the High Court , 
is not justified in interfering with an order even 
where there has been a refusal to exercise juris- 
diction. [p. 149, col. 1.] ` 

Chandi Roy wv. Kirpal Roy to Ind. Cas, 308% 
IS C. W. N. 682, distinguished. ; 

Where a Court refused to strike an issue that 
clearly arose out of the pleadings of the parties: 

Held, that the High Court had jurisdiction 
in the exercise of its powers under section. 107 
of the Government of India Act, if not under sec- 
tion 115 of the Civil Procedure Code, to direct 
the Trial Court to frame the issue. [p. 149, col. z. 

Revision. 

Mr. Janak Kishore, for the Petitioner. 

Mr. B. C. Sinha, for the Opposite Party. 


JUDGMENT. , 

Mullick, J.—The plaintiff brought a 
suit for enhancement of rent on two grounds, 
namely, -that there had heen a rise in the 
price of staple food crops, and that the rent 
paid by the defendant was lower than the 
prevailing rate paid for similar lands with 
similar advantages. 

The Munsif framed an issue with regard 
to the first ground but declined to frame 
an issue as to the prevailing rate. An 
application was made to him to re-consider 
his decision, but that application was un- 
successful, and the plaintiff now seeks the 
assistance of this Court in revision. . 

It is quite clear that the general rule is 
that, except on proof of irreparable injury, 
this Cogrt will not interfere in revision. 
under section 115 of the Code of Civil Pro-' 
cedure, when there is another remedy open 
to the applicant. Interlocutory orders are 
not exempted. Upon the pleadings here, 
clearly an issue arises whether the rent pay- 
able by the defendant is below the prevail. 
ing rate and the learned Vakil for the defend- 
ant cannot assign any reason why that 
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‘issue was not framed. He contents himself 


"by suggesting that possibly the Court may ` 


‘have been under the impression that section 
"31 (A) of the Bengal Tenancy Act did not 
. extend to the locality to which the suit 
relates, but that is not a sufficient answer. 
‘The plaintiff is entitled to hage the issue 
“raised and to give evidence as to the subject- 
‘matter of it. Thelearned Vakil for the oppo- 
‘site party next falls back upon the plea that, 
the Munsif havine decided in exercise of a 
jurisdiction which hepossesses,this Court can- 
not interfere either under section 115, Code 
of Civil Procedure, or under section 107 of 
_-the Government of India Act, and he cites 
Chandi Roy v. Kirpal Roy (x). In that case 
“Mr. Justice Woodroffe and Mr. Justice Carn- 
duff declined to interfere where the Court 
had refused the plaintiff's prayer for the 
amendment of the plaint, but the learned 
Judges did not lay down any rule that, where 
‘there has been a refusal to exercise juris- 
diction, the High Court will not be justified 
in interfering. The case before us is per- 
“haps near the border line so far as section 115 
‘of the Civil Procedure Code is concerned, 
but it is clear to us that under section I07 
of the Government of India Act it is a fit 
case for our interference. 
The application will, therefore, be allowed 
and the Munsif will frame the issue which 
arises as to the prevailing rate and proceed 
with the trial in accordance with law. The 
petitioner will get his costs. Hearing fee 
-one gold «mohur. 
^ Ross, J.— I agree. 
Z. KR, 


2 Application allowed. 
tj 


IO Ind. Cas, 308; 15 C. W, N. 682, 
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| MADRAS HIGH COURT. 
| SECOND CIVIL, APPEAL No. 2046 OF 1620. 
ecember I4, 1922. 
Presznt;—Sir Walter Schwabe, Ka. 
Chief Justice, and Mr. Justice Wailace. 
SANKARANARAVANA PILLAI—PLAIN- 
TIFF—APPELLANT ° 
Versus —— 
RAMASWAMY PILLAI AND: OTHERS— 
DEFENDANTS-—RESPONDENTS. 
A vbitration-—Suit before Court having no juris- 
dishon— Agreement to abide by decision— Appeal, 
‘ight of, tf terminated—Suit before Court having 


_jurisdiction— Agreement to have dispute settled by 
: Spestal procedure, effect oj. 


When parties to a dispute agree to a ‘Court pro- 
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ceeding without:jurisdiction, extra cumnum curiae, 
they cannot appeal from its decision, Parties to a 
suit may agree not to appeal from a decision ‘of 
a Court and such an agreement will be inferred 
from the fact that they agreed to the Court taking 
a course which is altogether outside its ordinary 
powers. [p. 150, cols. 1 & 2.] i 

"This does not, however, apply to mere deviations 
from procedure if the Court has jurisdiction over 
the subject, unless there isan attempt to give it a 
jurisdiction it does not possess, so that a Court 
of Appeal cannot properly review the decision. 
Such deviations do not deprive either of the parties 
of the right of appeal. The real question in such 
cases is whether the agreement results in the Court 
assuming jurisdiction which it otherwise could not 
have, or involves the Court going so outside its 
ordinary course of procedure that it is impossible 
for the Appellate Court to review its decision. [p. 
150, col, 2.] 

A right of appeal can only be given up by a 
clear agreement and a Court will not imply a 
term in an agreement giving up a right of appeal 
unless it is driven to do so. [p. 151 col. 1.] 

In order to make a Court an arbitrator there 
must be a clear agreement to that effect. A 
Court acting extra cursum curiae does not involve 
an application of the provisions contained in the 
second Schedule to the Code of Civil Procedure. 
[p. 151, col. r.] < i 
Pisani v. Attorney-General (Gibraltar), (1874Y 3 
P: C. 516; 30 L.T. 729; 22 W. R. 900, Burgess v. 
Morton, (1896) A. C. 136; 65 L. J. Q. B. 321; 73 L. 
T. 713, relied on. 

Sayad Zain v. Kalabhai Lallubhai 23 B. 752;'1 
Bom. L. R. 366; 12 Ind. Dec. (N. S) 3, Rao 
Bahadur Raoji Trimbak v. Govind Vinayak, Un. 
P. J. Bom. H. C, (1897), 413, Jamnadas v. Gordhan- 
das, Un. P. J. Bom. H. C.(1896) 424, distinguished. 

Chengalyaya Chetti v. Raghava Ramanwa Doss, 


.52 Ind. Cas. 569; 37 M. L. J. roo, Nidamarthi 


Mukkant v. Thammana Ramayya, 26 M, 76, dis. 
sente from. i 

In a suit -relating to a diversion of water, the 
parties agreed in writing that the Judge should 


go and inspect the spot and that they would 


abide by his decision on such local inspection and 
perusal of plans and other records: 
He'd, that.the parties had merely agreed to 
the evidence being taken in an irregular or un- 
usual manner and that the Court had not acted 
either as arbitrator or extra cursum curiae, and 
that there ^ was no intention to give up a right of 
appeal. [p.zr5z,cols. 1 & 2.] i 


' Second appeal against the decree of the 
Court of the Subordinate Judge, Tuticorin, 
in Appeal Suit No. 58 of 1919, preferred 
against the decree of the Court of the District 
Munsif, Srivaikuntam in -Original Suit 
No. rRI of 1927. l 
Mr. K. S. Sankara Iyer, for the Appellant. 
Mr. K. R. Rangasami Iyengar, for the 
Respondent. at 


°” JUDGMENT. 
Schwabe, C.J.— This case is of consider- 


importance, . because circumstances 
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of a similar nature have been before the 
Courts on several occasions, and they have 
given rise to some considerable divergence 
-of opinion. 

The facts are that a suit came before the 
District Munsif as to whether the defendants 
‘had .unlawfully diverted some water from 
the land of the plaintiff and so injured 
his land. When the case came before the 
District Munsif certain plans and documents 
‘were put before him, and then the plaintiff 
and some of the defendants agreed in writing, 
‘and the Pleader acting for the other defend- 
ants, I have no doubt, agreed to what 
‘appeared in writing, that the learned Munsif 
‘should himself go and inspect the land. 
‘The terms of the agreement signed by the 
plaintiff and two of the defendants are 
‘contained in an affidavit which ran as 
-follows :—‘‘ We agree to the matter being 
decided according to the opinion which the 
Court might entertain on the aforesaid 
local inspection without: going into any 
further evidence." The plaintiff endorsed 
.on that affidavit an agreement to abide 
-by any decision which the Court may arrive 
at after making a local inspection of the 
land and perusing certain plans and other 
records. The learned Munsif agreed to act 
on that agreement and went to the place, 
some seven miles off, two days later. The 
case was again before the Court when some 
documents were put in according to the 
plaintiffs statement and the judgment 
was given and a decree passed in the ordinary 
form of a decree. i 

. The issues in the suit were issues of fact 
‘and issues of law. The learned Munsif 
, found the facts in a certain way and in view 

of those facts gave a finding. In due 
course there was an appeal to the Subordinate 
Judge; and he expressed his view that the 
ledrned Munsif was wrong in law. He held 
. that; no appeal lay to him by reason of the 
agreement referred to above. He purported 
.to‘follow a case in Chengalraya Chetti v. 
Raghava Ramanuja Doss (1), where a very 
similar agreement was held to result in the 
. decree being not appealable on the grounds, 
as I understand it, that the decree was nota 
decree of a Judge as such but as an arbitrator. 
The law, as I understand it, is this. 
parties agree to a Court proceefling without 


"or o» va € 


G) 52 Iud, Cas. 569 i 37 M, Le J. Too. 


% 


Where ` 


I,. T. 713. š 


jurisdiction, extra cursum curie, as it has 
been put, the parties cannot appeal from 
the decision of the Court. The parties 
in fact may agree not to appeal from the 
decision of the Court and such an agreement 
will be inferred from the fact that they 
agreed to the Court taking a course which 


is altogether outside the ordinary powers ` 
.of the Court. But this does not apply 


to mere deviations from procedure if the 
Court has jurisdiction over the subject 
unless there is an attempt to give the Court 
a jurisdiction it does not possess, so that a 
Court of appeal cannot properly review the 
decision. Such deviations do not deprive 
either of the parties of the right of appeal: 
Pisani v. Attorney-General (Gibraltar) (2). 
See also the decision of the House of Lords 
in Burgess v. Morton (3). So in these 
cases the question.to be decided is, whether 
an agreement between the parties does 
result in the Court assuming jurisdiction 


‘which otherwise it. would not have or involves 


the Court in going so outside its ordinary 
course of procedure that it is impossible 


forthe Appellate Court properly to review 


its decision. 
Further, thegiving up of a right of appeal 
is giving up a very important right possessed 


:by all litigants and, in my judgment, such 


right of appeal can only be given up by 
a clear agreement. It may be that an 
agreement is in such terms that the Court 
will be driven to imply a term that the right 
of appeal was given up, buta Court would 
not imply such a term unless it was driven 
to do so. | 
(Turning to the agreement in this case 
I can find nothing in it to show an intention 
to give up a right of appeal. I think ite 
merely means that the parties agree to the 
evidence being taken in an irregular way 
or in an unusual way, $?z., by the Munsif 
going to the place and seeing for himscif 
what had happened and what was happenirg 
and not relying on what witnesses in Court 
told him had happened or was happening 
and the parties agreed to the case being 
decided in that way and to abide by the 
decision. If an appeal had been attempted - 


(2) (1874) 5 P. C. 516; 30 L. T. 729; 22 W.R. 
00. | 
(3) (1866) A. C. 136; 65 L. J. Q: B. 321; 73 


` 
_ » 


*- 
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‘on the ground that the learned Munsif 


took a wrong view of the facts, that-his eyes 
have deceived him or that the procedure 
oi dispensing with the evidence was irregular, 


“I can well understand the argument that the 
‘parties had agreed not to take any such 


point, and indeed, I think, ¢hat would be 
right. But I can find nothing in the 
words used to indicate that the parties 
intended to give up all rights of appeal 
on questions of law which might arise, 
or did arise in the case. I do not think, 
itis right to say, that, even though there was 
an agreement of the kind indicated, the 
Court becomes an arbitrator, and, in my 
judgment, in order to makea Court arbitrator, 
there must be a clear agreement to that 
effect, as indeed there was in Sayad Zain 
"v. Kalabhat Lallubhai (4). A Court acting 
extra cursum curie has been said to act 
‘as guwast-arbitrator which may be a con- 


venient expression, but it does not involve. 


an application of the znd Schedule to the 
-Code of Civil Procedure which is applicable 
to arbitrators. 
volves that the parties who agree expressly 
"or impliedly not tc appeal will not be allowed 
“by tbe Court to appeal. I do not think 
it-is necessary to go in detail into the cases 
that have been cited but would observe 
that it follows from what I have said that 
I do not agree in the reasoning in Nida- 
mariki Mukkanti v. Thammana Ramavya (5) 
and Chengalraya Chieti? v. Raghava Rana- 
-nuja Doss (Y), It may be that the result 
‘of those decisions is correct. Rao Bahadur 
Raop Trimbak v. Govind Vinayak (6) is a 
case where the agreement stated that the 
. decision was to be final and conclusive. 
I do not think it is necessary to consider 
-whether the mere inclusion of those 
"words is sufficient, for in this case there 
ate no words to that effect. In Jamnadas 
v, Gerdhandas (7), where the words were 
“we are not going to produce evidence, 
and agree to the decision which the 
Court shall pass after inspectibn" it was 
held, and I think rightly, that the Munsif 
-Jid not thereby become an arbitrator and 
that an appeal lay from his decision. In 


(4) 23 B. 752; 1 Bom. L. R. 366; 12 Ind. Dec. ` 


(N. S.) 3. 
45) 26 M. 76. 
.(60) Un. P J. Bom. H.C. (1897) 413. 
v (7) Un.e PJ. Bom, He C. (1896) 424, . 


Such agreement merely in- 


Chengalraya Chetti v, Raghava * Ramanuja 
Doss (1), the terms of the agreement were 
“we shall abide by -any kind of decree 
passed by the Court after a personal inspec- 
tion of the place in dispute," It was 
held that the District Munsif acted there- 
after as arbitrator and that he acted illegally 
and with material irregularity in accepting 
the position of an arbitrator, as all the 
parties had not consented. It follows from 
what I have said above that I do not agree 
with the finding that he acted as arbitrator 
nor do I agree that the agreement before 
the Court in that case amounted to an 
agreement that the Court should act extra 
cursum curia. i 

This appeal must be allowed with costs 
and the matter must:go back to be disposed 
of on the merits. | 

Wallace, J.—I agree. The respandent 
rests his case not on the footing that the 
District Munsif’s decree was really an 
arbitration ‘award but on the principle 
of estoppel. In order that there may be 
an estoppel prohibiting an appeal by either 
party there must be an agreenient, implicit 
or explicit, not to appeal. I think the words 
of the plaintiffs’ and respondents’ own under- 
takings read together as a contract, aré 
enough to dispel.any such idea, and to show 
that what the parties agreed to was nothing 
more than that the finality of the ‘District 


-Munsif’s decision by which they agred 


to abide was limited to the point which the 
District Munsif in the absence of other 
evidence, was required to settle by personal 
inspection, thatis, the point cf fact necessary 
for the decision of the first issue, arid the 
agreement went.no further. Now, it is open 
to the parties in añ crdinary suit tried by the 
ordinary procedure, to dispense with evi- 
dence and itis open to the Judge on applica- 
tion by the parties to inspect the place, 
and what he sees on his inspection is evidence 
within the meaning of the Indian Evidence 
Act, ou which he may decide issues in the 
suit, and this and no moreis what, I conceive, 
the original Court has in this case done. 
Hence, I can see nothing in the agreement 
between the parties which ‘puts the suit 
ENYA CUYStum CUNG. 

I agree, therefore, that no estoppel exists 
except on the point of fact decided by the 
Munsif by his inspection of the ground. 
As to whether on the facts he found he 
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‘caine to a Wrong decision on the law, I cannot 
see how there can be any estoppel of the 
wight of appeal. If there was no agreement 
not to appeal, there cannot possibly be any 
question of the appellant intentionally per- 
mitting the respondents to believe that he 
Bad waived that right and to act according 
to that belief. I, therefore, agree in the 
order proposed by the learned Chief Justice. 

V. N. V. f 


N. H. A ppeal allowed. 


FATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 30 
` r OF 10921, : 7 
January 18, 1923. 

Pyesent:—Mr. Justice . Ross, 

MAN MOHAN SAW AND ANOTHER— 
DEFENDANTS—APPELLANTS 

| TENSUS 

MUHAMMAD HUSAIN KHAN AND 

O7HERS—PLAINTIFFS— RESPONDENTS. 

Muhammadan Law—Legitimacy— Achnowledg- 
ment, 

Acknowledgment has the effect of legitimation 
according to Muhammadan law, where either 
the fact of the marriage or its exact time with 
reference to the legitimacy of the child's birth 
is a matter of uncertainty. (p. 153, col. 2.] 

Where, however, the finding is that there could 
nothave been a valid marriage between the parents, 
the question of acknowledgment does not arise. 
[p. 153, col. 2.] ' 

Bibee Fazilatunnessa v. Bibee Kamarunnessa, 9 
C. W. N. 352, Syed Habibur Rahman Chowdhury v. 
Syed Altaj Ali Chowdhury, 60 Ind. Cas. 837; 33 
C. L. J. 479; 40 M. L. J. 510; 19 A. L. J. 414 ; 23 
Bom. L. R. 636; (1921) M., W. N. 366; 48 I. A. 114; 
. 29 M. L. T. 354; 24 L. W. 175: 26 C. W. N. 81; 48 

C.856; (1922) A. I, R. (P.:C.) 159, Muhammad 

Allahdad Khan v. Muhammad Ismail Khan, 10 

A.289 6Ind. Dec. (N. S.) 193, Liagat Ali v. Kavim- 
un-nissa, 15 A. 396; A. W. N. (1893) 167; 7 Ind. 
. Dec. (N. S.) 973, referred to. 

Appeal from a decision of the Snbordi- 
nate Judge, Patna, dated the 21st July 
1920, confirming a decisron of the Munsif 
of Patna, dated the 20th September rọrọ. 

Mr. Chandra Sekhar Banerji, for ‘the 


Appellants. 
Mr. Hassan Jan, for Rai Tribhuban Nath 
Sahai, for the Respondents. œ 
JUDGMENT.—This is an appeal by the 
defendants in a suit brought by the plain- 
tiffs for recovery of possession of one bigha 


of lend forming part of the compound of 
their house in Muradpur. The plaintiffs 
allege that they and the pro forma defend- 
ants are the heirs of Nasir’ Nawab and that 
they are entitled to the land in suit. There 
was a case under section 145 of the Criminal 
Procedure Code  which.was decided in 
favour of the defendants, and the plaintifs, 
therefore, brought this suit for recovery 
of possession of theland. In the written 
statement it 1$ alleged that Bib? Munirun- 
nissa, the second wife of Nasir Nawab, 
left a son and two daughters who were 
necessary parties. The shares of the plain- 
tiffs in the property were also disputed. 
It is further alleged that the disputed 
land had been in cultivating possession of 
the defendants since 1871 and that their 
possession had been declared by the Cri- 
minal Court, in a proceeding under section 
14%, Criminal Procedure Code, on the 3rd 
of July 1916; and that they had been 
granted a lease by a registered deed from 
Pibi Munirunnissa of the land in suit on 
the 14th of July 1916. | 


The Munsif disbelieved the alleged settle- 
ment in 1871 and the receipts produced 
by the defendants. With regard to the 
lease granted by Bibi Munirunnissa, he 
went into the question of the status of that 
lady but seems to have left the question 
open, observing that “‘one cannot be definite 
on the pointin the absence of the particu- 
lar evidence required by Muhammadan 
Law to prove the marriage." He also 
seems to have held that, what evermight 
have been the legal effect ofalease granted 
by her, this particular lease remained a 
lease on paper only and. was never followed 
by possession and was a collusive act. 
He gave the plaintiffs a decree for con- 
firmation of possession. The learned Suk- 
ordinate Judge on appeal also disbelieved 
the settlement in i871 and the receipts. 
In dealing with the settlement by Munir- 
unnissa Be considered the question of 
her status. His finding is to the effect that 
there was no evidence of actual marriage, 
and, evenif there had been, the marriage 
it could not have been valid inlaw. His 
finding is thus much more definite than 
the Munsif’s. He further held that the 
lease was executed in order to create evi- 
dence and did not confer any title, and that 


t 


Vol. 72] 


INDIAN CASES. | 


MAN MOHAN SAW V. MUHAMMAD HUSSAIN KHAN. 


the ' defendants were not in possession 
of the land. 

‘It is now contended, in the first place, 
that the decision in the case under section 
145, Criminal Procedure Code, being in the 
appellant’s favour on the question of posses- 
sion and their possession being confirmed by 
the lease of 1916, the onus was on the plain- 


tiffs to show that they had no possession” 


and that the plaintiffs had both title and 
possession. Reference was made to the 
decisions in Lillis v. Annaji Parashram (1) 
and Dinomoni Chowdhrani v. Brojo Mohini 
Chowdhrani (2) as showing that the decision 
of the Criminal Court in a case under sec- 
tion 145 is conclusive of the fact of. pos- 
‘session and thatthe fact thus established 
remains. The judgments of the Courts 
below are not altogether precise on this 
point, The Munsif’s decree wes for con- 
firmation of possession. The Subordinate 
Judge, although he did not vary the decree, 
evidently thought that it should have been 
a decree -for recovery of possession. On 
the facts found as to the defendant’s want 
of title and possession except under. the 
decision in the case under section 145, 
Criminal Procedure Code, in 1916; such 
.& decree is correct, 

In the second place, it is auis with 
regard. to the title of the appellants, first, 


that no issue was framed as to the marriage | 


of Munirunnissa and that the suit should 
be remanded for a decision on this point 
after framing an issue. I do not think 
‘that the fact that no issue was raised neces- 
sitates a remand of the case. If the de- 
fendants wanted an issue on the question 
of marriage, they should have taken it. 
* The questions that they put in issue,in 
their written statements were questions of 
parties and the shares. These. questions 
indirectly raised the question of the status 
of Muairunnissa and evidence was gone 
into on both sides. The fact that no issue 
was framed was not material; the defend- 
ants cannot say that they were taken 
Ly surprise. Secondly, it is argued that 
Munirunnissa “was acknowledged as his 
wife by Nasir Nawab and that this is proof 


(t) 5 B. 387; 3 Ind. Dec. (N. 8.) 255. 
. (2) 29 C. 187; 29 I. A. 24; 6 C. W. N. 382; 12 
M. L. | 833 4 Bom. le R107; 8 oa 3234 
(8. C)... AES 22 oh = 


--- 


of marriage. Reference was made to the 
case of Btbee Fazilatunnessa v. Bibee Kamar- 
unnesst (3). Y do not see how that decision 
helps the appellants. All that was decided 
there was that, '' unless there is an abso- 
lute bar or impediment to a valid marriage. 
acknowledgment has the effect. of the 
legitimation according to Muhammadan 
Law where'either the fact of the marriage 
or its exact time with reference to the 
legitimacy of the child's birth is a matter 
of uncertainty, " The law is stated more 
fully in Syed Habibur Rahman Chowdhury 
v. Syed Altaf Ali Chowdhury (4), and under 
the rule in that case the finding of fact 
by the Subordinate Judge that there could 
not have been a valid marriage disposes 
of the acknowledgment as proof of marriage 


'—$see also the judgment of Mahmood, J., in 


Muhammad Allahdad Khan v. Muhammad 


Ismail Khan (5) and Liagat Ali v. Karim- 


wu-missa (6). Although, in my opinion, 
for the purposes of the present. litigation 
in which the question of the marriage of 
Munirunnissa arises only incidentally, the 


decision might equally well have been given 
‘as the Munsif gave it without definitély 
'coming to any conclusion on the point, 


the findings of the Court below cannot 
be disturbed on the ground of the Muham- 
madan doctrine of acknowledgment, 
Finally, it is argued that the appellants 
took settlement from Munirunnissa as a 
co-sharer landlord and, therefore, acqüited 


„a non-occupancy right. Reference was made 


to Binad Lal v. Kalu Pramanik (7), but 


‘that decision can have no application 


where it is found that there was no real 
settlement of the land by Munirunnissa. 

Al the grounds urged in this appeal, 
therefore, fail. The decree of the: Court 
below is modified’ by making.it.a decree 
for recovery, and not for confirmation of 
possession and with this formal modification 
of the decree the appeal is dismissed with 
eosis.: 


Z. K, Appeal dismissed, 

(3). 0<. W. N. 352. 

(3). 69 Ind. Cas. 837; 33 C. L. J. 479; 40 1 M, 
I. J. 510; 19 A. T. J. 414; 23 Bom. L. P. (636: 
(1921) M. W. - 366; 48 I. A, 114; 29 M. L. T. 354; 
I4 L. W. 175; ^6 C. W. N. 81; 48 C. 856; in A. 
I. P.. (P. €.) 159 (P. C. 

(s) ro A.g89: 6 Ind. Dec. (N. s.) 193. 

f6) 15 A. 396; A. W. N. (1853) 167; 7 ind. Dec, 
(X. S.) 973. 

(7) ^20 C. 708 ;. 10 Ind, Dec,.(N. 8.) 477. -Z> 
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- *MADRAS HIGH COURT. 
| Civi Revision PETITION No. 309 OF 1922. 
Y November 23, 1922. 
Present -—Sir. Walter Schwabe Ki., 
Chief Justice. 
A. S. KRISHNA AIYAR— 
. DEFENDANT No. I—PETITIONER 
~ versits 
IN. SUBRAMANIA AIVYAÀR-——PLAINTIFF 
— RESPONDENT. 


l Presidency Smali Cause Couris Aci (X V ‘of 
1882), ‘SS. 4I, 43, 47, 49— Ejectment suit, stay'of. 
F 

When proceedings, of a summary nature are 
taken under section 4r of the Presidency 
small Cause Courts Act the occupant whom’ ‘it 
is proposed to ejectis entitled as of right toa stay 
‘of the suit, pending a suit in the High Court where 
the is prepared, to bind himself with sureties to 
‘institute a suit for compensation for trespass. 


‘The application: under section 47 ‘of the Presi- 
-dency Small Cause. Courts Act may be made at any 
time during the currency of the proceedings and 

need not necessarily ps supported by an affidavit. 


Petition, under section 115 of Act V of 
ps and section 107 of the Goverüment 
of India Act, praying the High Court to revise 
the order, dated 27th March 1922, of the 
“Court of Small Causes, Madras, in Ej ectrent 
.. Suit No. 739 of X921. ` 


.. Mr W.V. Rangaswami lyengar,ior the 
; Petitioner. ' 


'" Mr. S 
ur DRE. 


Venkataramana Dyer, for the 


i 

JUDGMENT.—in this case the. learned 
Tudge of the Court.of Small Causes has 
'heid that he has a discretion- under section 
“47 of the Presidency Small Cause Courts 
“Act as to whether or not to stay a suit in 
‘the Small Cause Court pendiag .a suit in 
the High Court when the occupant is pre- 
pared to bind himselt with sureties to insti- 
tute. a suit for compensation for trespass. 
He says that the application is not bana 
fide, and he bases his decision on the acts 
of the occupant  that.he has already de- 
layed his proceedings in the Smail Cause 
Court under section 41 and in a manner 


which quite properly did not commend ` 


| itself to the Judge of the Stall Cause Court, 
aud he also puts his. decision. on another 


INDIAN 
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‘tien’ 


ground, namely, that the application was 
not supported by an affidavit. The case 
here is also argued on a further ground, viz.’ 
that in section 47, the words “Whenever 
on an application being made under section 
mean at some early ‘stage in the pro- 
edings on that application, it is suggested, 
either at the first hearing or within a reason- 
able time thereafter. In’ my judgment 
the words of the section leave no discretion 
tothe Judge ofthe Court of Small Causes 
at all. The rule is that, when the proceed- 
ings of a summary nature are taken under 
section 41, the occupant whom it is proposed 
to eject shall have a right to say to the Small 
Cause Court, ''I want to have this case 
tried in the High Court, and am prepared ` 
to bind myself with two sureties for the 
probable costs of the suit." In my judg- 
ment, the Legislature in its wisdom, in section 


47, gave no discretion to any one to re- 


fuse such an application when made. I can 
find no ground to say that such an appli- 
cation must be supported by an affidavit. 


~My attention -has not been called to any 


rule to that effect, and the Statute says 
nothing about.afidavits, though I must 
not be understood to say that the learned 
Judge would not be justified, if he thinks 


-that the application was not a genuine ‘one 


at all, in adjourning the case for some short 


time for an affidavit. 


Generaiiy, I should think,-he would be 
satisfied on the material before him, viz., 
a statement in writing by the Vakil for the 
first defendant and the first defendant saying 


-that they are ready to file a suitin the High 
Court and to give the necessary. bond, though 


there may be cases where he would be justi ° 
fied in requiring more; and then it would | 
be open to the Small Cause Court Judge 
to call upon them to put in an affidavit. 
In my judgment it was-not open to him to 
dismiss the -application as frivolous on the 
ground that it was not supported ‘by an 
affidavit. , 

As to the point taken as to the proper 
interpretation of the words '"on an applica- 
in section 47, that these words mean 
“at some early time during the currency 
of such proceedings,” I can find nothing 
in the Act to justify such an interpretation; 
Jt seems. that the idea of the Act-was that 
these proceedings are not to last long, and 
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I think it was intended that at any time 
during the currency of the proceedings 
this application could be made,and I am 
confirmed in this view by the sub-clause 
-to section 47, which obviously contem- 
-plates such an. application being made 
after an order has been made under 
section 43 of the Act. , 


This revision petition must, therefore,: 


be allowed with costs, and the case müst 
go back to the Small Cause Court to 
proceed according to the provisions of 
section 47, as explained above. 


V. N. V. Petition allowed. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL, No. 128 OF 1921. 
February 9, 1923 
Present -—Sir Grimwood Mears, KU, 
Chief Justice, and Justice Sir P. C. Banerji, 
KT. 
BARU MAL-—PLAINTIFF—APPELLANT 
` VEYSUS 
SUNDER LAL—DEFENDANT— 
RESPONDENT. 
Civil Procedure Code {Act V of 1908), s. II 
. — Question of Hile— Dez cision by Revenue Court— 
Res judicata, 

In an ejectment suit against an ‘alleged - tenant 
in the Revenue Court, if the tenant sets up the 
plea of proptietary title and the Court elects to 
try the question, its decision must be deemed to be 
the decisio of a Civil Court and operates as ves 
judicata ina subsequent suit for the caer EE 
of title in the Civil Court. 

Appeal, under section 10 of the Letters 
Potent, from a judgment cf Mr. Justice 
Scaart, dated the 13th of July rg2r. 

Dr. S. N. Sen, for the Appellant. 

Dr. M. L. Agarwala and Mr P. L. Banerji, 
for the Respondent. 

JUDGMENT.—The 


question in this case 


“is whether a previous decision operates as - 


res judicata under the provisions of section II 
. of the Code of Civil Procedure. ‘The plaintiff 
claims certain property by virtue of a sale- 


deed, dated. 29th. of July 1917... Before the | 
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‘decision in the previous suit, 


l suit, 


+ 


institution of the preseat suit the defen dant | 
had brought a suit in the Revé:ite Court 

to eject the plaintiff from 5 ‘plots out of the 
property comprised in the sale-deed, cn tke 
allegation that the plaintiff was the tenant 
of the defendant. In that suit the plaintiff 
claimed proprietary title in espect of that 
property by virtue of the sale-deed, which 
is the basis of the present claim in this suit. 

The Revenue Court, upon that plea “being 
raised, could have adopted one of two 
courses. It might have referred the parties 
to the Civil Court, or it might have constitut- 
ed itself a Civil Court and tried the question 
itself. It did not refer the parties to the 
Civil Court, and must be deemed to have 
elected to try the question of title. Its 
decision was adverse to the present plaintift 
who was defendant in the previous. suit, 

ánd the Court held that the plaintif had 
failed to ‘prove the proprietary right set up 
by him. In the present suit the plaintiff 
claims not only the plots which were in 
dispute in the suit in the Revenue Court 
but also other plots. It has been held that 
the present claim is batred by réason of the 
The decision 
in that suit must be'deemed to be the decision 
of a Civil Court. Itis true that the property 
in dispute in the previous suit did not 
comprise the whole of the, property now 
‘in dispute, but the question of the plaintiff's 
title to both descriptions of property is 
identical and must be déemed to have 
been decided in that snit. The’ decision 
negatived the title, and, therefore, the issue 
as to the title must be deemed to have been 


' decided in the previous suit. As we have 


stated above, the Court in the previous 
suit was, by reason ^ of the 
action taken by it, equivalent to a Civil 
Court which could have tried the subsequent 
The title of the plaintifi was the matter 
in issue in the previous suit, and having 


. been once decided against the plaintiff, 


it cannot be raised and decided in this 
subsequent suit. In this view, this appeal is 
not sustainable and is dismissed with ests. 
N.H. 
Apt eal dismissed. | 
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MADRAS HIGH COURT. 


Ow REVISION PETITION NO. 217 OF 1922. , 


December 7, 1922. 
Present.—Mzx. Justice Oldfield. 
RAJARATNAM AIVAR alias BAPURA- 
. JAN-—COUNTER-PETITIONER No. 1— 
PETITIONER 
VEYSUS 

V ALASYASUNDARAM AIVAR AND 

OTHERS—PETITIONERS— RESPONDENTS, 

"Civil Procedure Code ( Act V of 1908), O. I, v. 10 
—Shüit against Hindu widow to recover properties on 
footing of adoption — Reversioners, whether can be 
made parties. 

Ina suit by a plaintiff to recover certain prop- 
‘erties against a Hindu widow onthe footing 
of an adoption made by her, the reversioners of 
the latter's husband can be properly added as 
party defendants under O. 1,7. ro (2) of the Code 
of Civil Procedure. [p. 156, col. 2.] 

Norris v. Beazley, (1877) 2 C. P. D. 80; 46 L. 
IC AE 169; 35 L. T. 846; 25 W. R., 320,.Sitaramaya 
v. Ramappaya 39 Ind. Cas. 160; 5 a W. 207, dis- 
tinguished. 

‘Risal Singh‘ v. Balwant Singh, 48 Ind. Cas. 
‘$53 40 A. 593; 28 C. L. J. 519; 24 M. L. T. 361; 

W. 52; 23 C. W. N. 326; (1919) M. W. N. 
eee 36 M. L. J. 597; 21 Bom. L. R. 511; 45 I. A. 
168 (P. C.), Ganga- Narayan Dutta v. Indra Nara- 
yan Saha, 35, Ind. Cas. 49; 25 C. L. J. 391; 22 
T. W. N. 250, Nugenderchunder Ghose v. Sreemutty 
Kaminee Dossee, 11 M. I. A. 241; 8 W. R. (P. C) 
~17; 2 Suth P. C. J. 77; 2 Sar. P. C. J. 275; 2 o E. 
R. 92 and Veerabadra Avyar v. Marudaga Naehiar, 
8 Ind. Cas. 1072; 34 M. 188; 21 M. L. J. 320; 9 
M. L. T. 235; (1910) M. W. N. 799, referred to. 

The mere fact that the reversioners had failed 
tosüe within six years from the date of the alleged 
adoption would not debar them from the benefit 
of an adjudication in proceedings, such as the 
‘above otherwise legitimately instituted. [p. 157, 
col: i] 


Petition, under section II5 of Act V 'of 
1908, and section 107 of the Government 
of India. Act, praying the High Court to 
revise an order of the Court of the Sub- 
crdinate Judge, Tanjore, in I. A. No. 263 

. of 1921, in O: S. No. 19 of 1921. 

Mr. S. Ramaswami I yer, for the Petitioner. 

Messrs. A. Krishnaswami lyer, M. S. 
Venkatarama Iyer and S. Jagadisa Iyer, for 

the Respondents. 


“JUDGMENT.—The order I am asked to.. 


revise is one made in a suit by the plaintiff, 
kere petitioner, for the recovery of possession 
of properties comprised in an estate, of 


which the last male owner was one Sundatam 


Ayyar. The plaintiffs fdther*was, it is 
the plaintiff's case, adopted by the first de- 
fendant; the widow of Sundaram Áiyar. The 


“mony, if on no ther account. 


plaintiff sues on the ground that he hes 
been unlawfully excluded from the’ plaint 
properties by that widow on account of 
an invalid agreement entered into between 
herandseconddefendant. Thelower Court's 


order is one made on the petition of the pre- 


sent respondents alleging that thev are 
the nearest teversioners to Sundaram Ayyat 


. and asking that they may bemade defendants 


in the suit. There was in this petition: an 
allegation of collusion between the plaintiff 
and the first defendant. But in its order 
making the respondents parties the lower 
Court has not referred to any grounds P 
the allegation or recorded any finding 
favour of it; and no stress has been "aid 
upon it in this Court. 

The question then is, whether thelower 
Court's order was one which it was com- 
petent to make under O. I, r. 1o, clause (2), 
Civil Procedure Code; that is, whether the 
presence of the respondents before the Court 
was necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle ali the questions involved 
in the suit... 

It is clear that the question, and probabiy 
the most important question, involved in 
the suit was whether the plaintiff's father's 
adoption to Sundaram Ayyar was true and 
valid. That question arises now as between 
the plaintiffand the first defendant. It will, 
in the natural course, if the plaintiff persists 
in his claim,arise againonthefirst defendant's 
death between him and the reversioners, 
whosoever at that time ‘they may be. It 
is further the case that the adoption is alleged 


.as having taken place over 35 years back 
-and that a ‘complete trial is advisable in 


the interests of the perpetuation of testi-e 
All conve- 
nience in the circumstances is in favour of 
the lower Court's order. Objection to it 
has accordingly been urged on strictly legal 
grounds, mainly, with reference to the inter- 
pretation which has been placed on the 
words of the rule. The rule is in fact identi- 
cal with.the English rule on the subject and 
reference has, therefore, been ‘made to 
Norris v. Beazley (I) and Sitaramaya v. 
Ramappaya (2), in which that decision was 
applied in this country. It does not, how- 

(x) (1877) 2 C. P. D, 80; 46 L. J. C. P. 
35 IL. T. 846; 25 W. R. 320. 

- v2) 39- Ind, Cas, 160; 5. Lr W.. 207. 


, 169; 


`- respondents. 
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" evér, seem to me that these authorities are 
of inüch use in the present case, because in 
them the question, in which the persons 
alleged to have been wrongly joined were 
interested in having a decision, was dis- 
' tinctly outside the original scope of the pro- 
-ceédings. Here, as has been pointed out, 
the question which the present respondents 
. are concerned with is a question which will 
have to be’ decided eventually even if no 
"addition is made to the parties originally 
on the record. 

It is then urged that the respondents, 


having failed to sue within six years from 


the date of the alleged adoption allowed 
by the Limitation Act, have lost their right 
to an adjudication on the adoption, until 
the succéssion opens in their favour or in 
favour of the reversiofers at the time of 
the death of the widow. It is not, however, 
clear that inability to sue independently 
debars them from the benefit’ of an adju- 
dication in proceedings, which have been 
otherwise legitimately instituted. On the 
other hand, it is pointed out that the widow 
in such proceedings as these represents the 


estate and that a decision against her will’ 


be binding on those eventually entitled, in 
the absence of collusion on the part of the 
See Risal Singh v. Balwant 
Singh (3) and the cases collected in the judg- 
mënt of Mookerjee,-J., in Ganga Narayan 
Dutta v. Indra Narayan Saha (4). The 
argument is, then, that it would be strange 
if a person, who, it cannot be disputed, 
would be represented by a party on the re- 
cord, and bound by the decision against that 

arty, is to be debarred from himself appear- 
ing to protect his interests. , The question 
thus raised. has not, so far as I have been 
shown, been the subject of any direct de- 
cision, but that a party so affected would 
be entitled to be impleaded is indicated by 
the language used in Nugendevchunder 
Ghose v. Sreemulty Kaminee Dossee (5), 


€ 


(3) 48 Iud. Cas. 553; 4o A. 593; 28 C. L. J. 519; 
24 M. L. È. 36013; 9 L. W. 52; 23 C. W. Ny 326; (1919) 


M. W. N. 155; 36 M. L. J. 5975; 21 Bom, L. R. 511; 


45 I. A. 168 (P.. C.). 
(4) :35 Ind. Cas. 49; 25 C. L. J. 391; 22 C. W. N. 
350. - * i A 
(5) ir M.L A. 247; 8 W, R. (P. C) 17; 2 Suth. 
P.C J.77; 2 Sar. P. C. ]. 275; 20 B: R, 92. 
7 : a " | / 
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Veerabadvra | Asyar: v. Marudaga. Nachiar 


` (6), and the decision of Mookerji, J., aiready 


referred to. Taking this view, I hold that 


 thelower Court's order was not made with- 


out jurisdiction. The revision petition, there- 


` fore, fails and is dismissed with costs of re- 


spondents Nos. x and 2. Third respondent 
widow will pay her own costs. d 
OV. N. V. Petition dismissed. 
Z.K. n 
(6) -8 Ind. Cas. 1072; 34 M. 188; 21 M. Ia J, 
320; 9 M. L. T, 235; (1910) M. W. N. 799. 
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PATNA HIGH COURT, 
Civil, REVISION No. 325 oF 1922, 
. 7 January 24, 1923. d 
Present ;—Mr. Justice . Ross... 
RAMPARICHAN  SINGH-—DEFENDANT 
| PETITIONER 
‘ Versus x 
BIRANJI. PRASAD SINGH AND . OTHERS 
: PLAINTIFFS—-OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Burden of proof, wrong allocation of — Revision-— 
Landlord and tenant—Right to’ timber— Record of. 
Rights, entry in, value of.’ a 

The mere wrong allocation of the burden of 
proof is not ordinarily a ground for interierence 
in revision with the order of an Appellate Court. 
[p. 158, col. 1.) 

. Where, however, an Appellate Court shifts 
in appeal, the.burden of proof, without giving the 
party on. whom it lays the burden an opportunity 
of producing additional evidence it commits an 
error of procedure and its’ order is. open: to 
revision. [p. 158, col; 2.j 

The general.law is that a landlord is. entitled 
to half the value cf the trees cut down by the tenant. 
If the tenent denies this right he must prove an 
exception to the general law in the form of a local 
custom entitling him to the timber on the holding. 
If he produces an entry in the-Record. of ‘Rights 
in support of his claim, the burden is shifted to 
c D E to’ prove the contraty. -[p. 158, 
col. 2. ; 
` fanki Kuer v. Wali Muhammed 61 Ind. Cas, 
420, relied upon. p.04 

. Application from a decision of the Subordi-: 
nate Judge, Muzaffarpore, dated the sth 
June 1922, reversing that of the Munsif, ' 
Motihari, dated the rrth February 1922, 

' Mr. P. C. Rai, for the Petitioner. : 

Messrs. L. N. Singh and. Harnarayan. 
Prasad, for the Opposite Party. . es 

JUDGMENT.—This is an application by: 
the defehdant for revision cf the decree: 
of the Subordinate Judge ef Muzaffarpote 


z 


1 
qe 
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fevérsing the decision of the Munsif of Moti- 
hart in a suit brought by the’ plaintiffs- 
opposite party, for damages. | 
tiffs claimed ‘to recover half the price of 
the timber of'certain trees cut by tbe de- 


féndánts. The. defendants pleaded ' that: 


they were. entitled to the timber. They 
relied on the entry in the Record of Rights, 
which showed that they had the entire 
. rights in the timber, and also on the village 
note. ‘The grounds of the, present appli- 
cation are that the learned Subordinate 


Judge erred in  disregardiug the village, 


note and in throwing the burden of proof 


of the custom alleged by the defence on. 


the defendantsinspite of their production 
of the Record of Rights. But the learned 
Vakil. for the opposite party argues that, 
even if the learned Subordinate Judge was 
wrong, revision will not lie on such grounds as 
these ; and thatin fact he is. right in the view 
he has taken of the law. With regard to 


the village note I see no reason: why it, 


should. not have been considered as a piece 
of evidence and given such weight as the 
Court was prepared to attach toit, and the 
Subordinate Judge, in my opinion, was wrong 
in leaving it out of consideration altogether. 
But on this ground alone it would 
not be proper to interfere . in 
vision. In this case, however, the view that 


the Subordinate Judge, has taken has, in 
my opinion,.. involved him in an error: 
in. procedure.;. The .Munsif held that as. 
the Record of Rights was. in favour of 
l tights’ 


thaj” 


AA mot] 


the defence in recording | 
in the-trees; it was for the landlord to estab- 
lish his claim. The Subordinate 
was of opinion that, as the general, law was 


in the landlord's favour, the, entry in the Re- | 


cord of Rights was not enough to establish 
the custom alleged by the-defence.in view 
of the fact that it was-for them to prove the 


custom, He, therefore, tightly observed’: 
that, “there can be no doubt that the pro . 


cedure adopted was faulty " . and that 
'! the respondents, (that.is, the defendants) 


should have been called upon to prove the. . 


' custom of appropriating the entire timber. 
That was not done." Now, if the Subordinate 
Judge took that view, he ought clearly 


to have remanded the case in order to give. 


the defendants an opportunity to adduce 


evidence sufficient to.discharge the Burden of 


„proof. which he thought. lay upon them. 


Kabe ^ t ot? 
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The Munsif had taken a different view of 
the burden of proof, and the proof tendered. 
by the defence was according to that 
view. When the Subordinate Judge threw 
the burden otherwise, he ought certainly 
to have given the defence a further 
opportunity to dischargeit. He, therefore, 
erréd in proeedure and this is a sufficient 
ground.for revision of his judgment. But, 
in my opinion, he was clearly wrong in 
his:view of the burden of proof. The general 
law.is in the landlord's favour. The tenant 
has to prove an exception to the general 
law in the form of a local custom entitling 
him to the timber of the trees. He - does 
this.by producing the Record. of Rights. 
and this throws theburden on the landlord: 
[See Janki Kuer v. Walt Muhammed  (1)]. 


_In my opinion, the view taken in this. case 


by the Munsif was correct and that of the 
Subordinate Judge was wrong. This appli- 
cation must, therefore, be allowed and the 


,decree of the Subordinate Judge set aside 


and.the appeal remanded for re-hearing. 
The hearing fee is assessed at one gold’ 


mohur. Costs will abide the result. 


E, " Case remanded. 
` (1) 61 Ind. Cas. 420. 


‘NAGPUR JUDICIAL COMMISSIONER’S . 
COURT. ! 

. FrRST CIVIL APPEAL No. 83-B OF 1421, 

November 23, 1922. 
Preseni--—Mr. Prideaux, A. J. C. 

ISHWARDAS—PLAINTIFF—APPELI,ANT 

YEN SS ; 
BISMILLA KHAN-——DEFENDANT— 

.. RESPONDENT. = » 4 

Limitation Act (IX of, 1908), s. 5— 4 ppeal 
filed in wrong Couri—Negligence of Pleader—’ 
Extension of time. 

Negligence of a Pleader in advising his client 
to file an appeal ina wrong Court is not a sufh- 
cient cause for the extension of time under section 
5 of the Limitation Act. [p. 160, col, 2.] 

Bholagivr v. Bhaddelai, F. A. No. ix of 1905. 
decided on 18th August 1905, Vilhia.v. Sahhya, 
i {nd Cas 904; 5 N. L.R. 25, referred to. «| 

There cre no, hard and fast rules to control the 
discretion of a Covrt in the matter of extending. 
time rader section 5 of the. Limitation Act, each” 
case must be examincd as to its own. circumstances 
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ISHWAR DAS 9. BISMILLA KHAN, 
tosee. whether they make it fall within or. without 
the terms of the general rule. [p. 160, col. 2.] 
.When a ltigation has been settled in favour of a 
paiticular litigant, that litigant has, upon the 
teimination of the time allowed for appealing, a 
vested interest in his favour, of which he ought not 
to.be deprived in the absence of special circum- 
stances. [p. 160, col, 2.] 


Appeal against the decision of the Sub- 
Judge No. 2, Akola, in Civil Suit No. 136 
cf 1918, dated the 4th February 1921. 

Mr. V. K. Rajwade, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—The facts. of this case 
are that, in execution of a decree obtained 
against the defendant by the plaintiff, 
field Survey No. 62, area 6 acres 23 gunthas, 
assessment Rs. ir, was sold and purchased 
by one Nainsukhdas Gokuldas on 22nd 
August i917 and the purchaser subse- 
quently sold the same to the plaintiff on 
8th November 1917. Plaintiff got symboli- 
cal possession through the Court on 2nd 
February 1918. It is contended that de- 
fendant withholds actual possession from 
the plaintiff. Plaintiff, therefore, sues to 
recover possession and Rs. I,IOO0. as mesne 
profits for the year.r917-18. The sale in 
execution was admitted, but it was contended 
that the field only was attached and sold 
and not the bungalow thereon with its com- 
pound. It is stated that in. January 1900, 
on an application made by him, the site 
on which the bungalow with the compound 
stood was converted into a building site 
under the orders of the Deputy Commissioner 
and ceased to be a portion of the field Sur- 
vey No. 62 of Khamgaon. That site and 
building was neither attached nor sold. 
- The sale certificate issued to the plaintiff's 
vendor and the subsequent deed of sale 
executed by him in favour of the plaintiff 
do not include the bungalow and the com- 
pound. It was further contended that the 
plaintiff himself was the real purchaser 
and aware of these facts. He denies that 
possession was obtained by auction-pur- 
chaser. As to mesne profits, it was stated 
that, as the sale to plaintiff was made on 
8th November 1917, he is not entitled to any 
crops for that year and in fact there were 
no crops in 1917-18. Plaintiff dehied that 
the site of the bungalow and compound 
was converted into building site. 

The case, went to trial on the following 
jssues :— | Tu EN 
‘© (1) What property was ordered to be 


"CÁSÉS, 


5b 


EN 
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sold and what was sold in exectition of the 
decree against the defendant ? 


“ (2) Under the sale certificate and the 
deed of assignment of the same in favour 
of the plaintiff whether the plaintiff can 
claim possession of the bungalow also? 

“ (3) Whether the plaintiff is entitled to 
mesne profits for the year 1917-18; if so, 


,what amount ?" 


The Trial Court finds that the contentions 
of the defendant should be upheld, holding 
that the defendant had proved that the site 
of the bungalow and compound ceased to 
be a portion of the field Survey No. 62. and 
this portion was never attached and sold; 
As, to mesne profits, parties agreed that 
the questions about the right to recover the 
mesne profits and the amount of such profits 
should be left for execution proceedings. 
A decree was passed directing the defendant 
to deliver possession of the field portion 
of Survey No. 62 to the plaintiff and to pay 
costs calculated at five times the revenue 
assessment of that portion, and Pleader’s 
fee at ro times that amount. Defendant 
has been allowed. costs on the amount of 
the claim dismissed. Subsequently, the 
above order was modified and the Court-fee 
on the plaint and Plearder’s fee were assessed 
on Rs. 7,000, the value of the land: proved 
to be a, garden. : 


. This appeal has been filed by the plaintiff 
and I admitted it subject to objection on 
the point of limitation at the hearing, That 
objection has been taken. The decision 
of the lower Court is dated gth February 
1921. Copies were applied for on 23rd 
February 1921.and obtained on 15th March 
192r and the appeal was presented to. the 
District Judge.on 29th March 1921. It was 
returned for presentation to the proper 
Court, namely, this Court, on 13th December 
1927, and was filed here on 14th December 
1921. It is admitted for the appellant 
that the appeal lay to.this. Court and not 
to the Court of the District Judge, -Akola, 
and, further, itis admitted that the appeal 
here is barred by some months; but I am 
asked to show leniency becauseit was through 
a mistake of the Pleader. that tbe appeai 
was filed in the District Judge’s Court. In 
support of this plea for leniency and. for 
extension oftime under section 5 of the Limi- 
tation Act, I am referred to the following 
1 
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` Gases ; Seth Nerbada Prasad v. Nathuram. (1), 
Sunderbai v. — Coliector of Belgaum (2) 
‘Brij Indar Singh v. Kanshi Ram (3) and 
Basvatiappa Shivrudrappa v. Krishnadas 
Govardhandas (4) The case of Shib Dayal 
v. Jagannath Prasad (5) is also relied upon. 
It is explained here by the Pleader who 
appears in this Court, Mr. V. K. Raiwade, 
that he thought he could urge that the value 
, for jurisdiction would be five times the assess- 
_ ment of the field and not the market-value 
' aud, therefore, he filed the appeal in the 
Court of the District Judge. I have great 


. . difficulty in believing this explanation, Þe- 


cause,- when the lower Court assessed -the 
. value of the land as garden land making 
, the. whole value of the land, bungalow and 
. kotha Rs. 8,600, an. application for revision, 
Civil Revision No. 58-B of 1919, was pre- 
sented to this Cotirt and my brother, Kotval; 
A.,J.C., dismissed that application upholding 
the decision of the lower Court. The revision 
case was disposed of in this Court on the 
. 15th April 1920 and, as the case in the lower 
Court was not disposed -of until the oth 
_ February 1921, it is obvious that the Pleader 
must have known that this Court had de- 
_ cided. what the value of the suit was and 
that it was not in the province of the District 
Court to change that valuation. 

Another reason given by the same Bleader 
, for his action-in filing the Appen in the Court 
of the District" Judge is, I regret to say, 
untrue. He tells me that he intended, in 
the District Court to rely on the case of 
Harba v. Raghunath (6). He states that 
when the revision ‘was argued before Kotval, 
` A. J. C., this authority was not in existence 
and, therefore, could not he brought to 
_ the Judge’s notice and he hoped by mention- 
“ing it to get the District Court to accede 
to his wishes as regards the value of the 

(1) 8 C. P. L. R. 121. 

(2) 52 Ind. Cas. 897; 43 B. 376; (1919) M. W. N. 
254; 23 C. W. N. 753; 21 Bom, L. R. i148; 46 
T-A. 15 (P. C). 

- (3) 42 uer Cas. 43; 45 C. 94; 33 M. IL. T. 486; 
22 M. L. T, 362; 6 L. W. 592; 126 P..W. R. 1917; 
'15 å. L. J. 777, 19 Bom. L. P. 866; 3 P. L.. W. 
313; 26 C. L. J. 572; 104 P. R. z917; (1917) M. W. 
EIC 169; 127 P. T. R : 1917; 41 LA. 

218 (P. C. 

l ^ 59 Ind, Cas. 743; 45 B. 443; 22 Bom. I. 


387. 
5) 68 Ind. Cas. 812; 20 A. L. J. 974; 44 A, 

636; (1922) A. I. R. (A) 460. : 

- "(6). 50 Ind. Cas. 967; ISN.L É.6c. 
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land ia suit. Now, I have taken the trouble 
to ascertain that Harba v. Raghunath (5) 
was published in the Nagpur Law Reports 
in April 1919 and, as the revision application 
was not argued until the 7th April r920 
the case could have been brought to' the 
notice of this Court in those revision 
proceedings. ‘The truth is, that the Pleader 
was grossty negligent in advising his client 
to fle the appeal in the District "Court. 

In Bholagiy v. Bhaddelal (©. A. No. xx 
of 1905, decided ou 18th August 1905) it was 
held in a similar case that time should not 
be extended and in Vitkta v. Sakhya (7) 
where the appellant's Counsel presented a 
memorandum of appeal which was of the 
jurisdictional value of over Rs. 5,000 to the, 
Court of the Divisional Judge, having 
failed to notice that the value had been. 
wrongly entered by his clerk who wrote, 
the memorandum as below Rs. 5,000, it 
was held that, given due care and attention, 
the nustake might have been avoided and 
that the delay thus caused was, therefore, 
not a “sufficient cause,” ` within the 
meaning of section 5 of the Indian 
Limitation Act. Following this ruling, 
I decline to condone the delay, be- 
cause the former revision case must have 
broughtit home tothe appellant and tohis 
Pleader what the real value of the suit was, 
and no mistake should ` have been’ pos sible. , 
It cannot be said, in the words ‘of section. 


5 of the Limitation Act, that the appellant 


had sufficient cause for not preferring this 

appeal within due time, and, though there. 

may be no hard and fast rule to control the 

discretion of a Court in this matter, each 

case must be examined as to its own cir- 

cumstances to see whether they make it, 
fall within or without the terms of the generale 
rule. In the present case those circum- 

stances make it fall without the’ section. 

Where a litigation has been settled in favour 

of a particular litigant, that litigant has, 
upon the termination of the time allowed 

for appealing, a vested interest in his favour . 
of which he ought not to be deprived in the 

absence of special circumstances, : These, 
circumstances have not been established 

in the present case. I dismiss this appeal 

as time-barred. The appellant will pay kis, 

own and respondent's costs. 


G. R. D. ce dismissed, 
(7) r Ind. Cas. 904; 5 NLT, R. 25. 
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LALMONI NONIA V. EMPEROR. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 643 OF 1922. 
November 23, 1922. 

Preseni :—Mr. Justice Bucknill. 
. LALMONI NONIA AND ANOTHER— 
PETITIONERS 
VErSus 
EMPEROR-—OP»OSITE PARTY. 


Penal Code ( Act XL V of 1860), s. 193—Perjury 
=- Proof, 


Tn order to sustain a successful charge of perjury 


it is not enough to show that the statement in ques-' 


tion is probably not true, it must'be shown that 
it is certainly false. Itis necessary for the prosecu- 
tion to prove either that on its face the statement 
nitist be necessarily regarded as deliberately perjured 
or that it is.so from extrinsic circumstances. It 
must- be. proved beyond any reasonable doubt 
that the statement is deliberately false. [p. 164, 
col, 2; p. 265, col. 1.) 


- Application from a decision of the Sessions 
Judge, Chapra. 


sir Als Imam, Messrs. E. N. Mutter 
and S. N. Bannerji, for the Petitioners. 


The Assistant Government Advocate, for' 


the Crown. 


JUDGMENT.—This was: 
. made in Criminal Revisional Jurisdiction by 
two men, one known as l,almoni Nonia 
and: the other known as Gangabishun. 
These men were:convicted by a Magistrate 
of the rst class of Chapra of an offence 
against.the provisions of section 193, Indian 
Penal Code... They. were tried separately, 
each.was sentenced to two years' rigorous 
imprisonment; the circumstances. in each 
of their cases were identical and when both 
of. them appealed. to the Sessions Judge 
of Saran the appeals were dealt with simul- 
taneously. ‘The. learned Sessions Judge on 
the-Iith.of October 1922 upheld the decision 
which had been.come.to by the Magistrate 
of Chapra on:the 19th of September. 

- Now; : the circumstances which gave rise 
to.this:affair are extremely simple, although 
there has been a good deal of discrepancy 
of view. held.in connection with: the matters 
out .ofwhich/have come these trials and other 
litigation connected. with them. ‘he posi- 
tion-may very shortly be put as follows :— 

< In April of 1916 a man called Ram Lagan 
Nónia--of Lakhnoura.was killed; and in- 
vestigaticn was held and a'certein Durga 


Prasad was implicated in the matter by. 
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the deceased’s brothers. named: Tapsi and 
Bujhawan. Now, apparently, Durga Prasad 
was placed upon his trial in connection 
with this homicide together with other 
persons, but he was discharged in the course 
of the preliminary enquiry by virtue of the 
provisions of section 209 of the Criminal 
Procedure Code. Durga Prasad then brought 
a suit claiming damages: for malicious 
prosecution against the deceased's brothers 
Tapsi and Bujhawan. He- succeeded ` in 
obtaining judgment in bis favour for nearly 
Rs. 5,000 on the 30th April 191g. “In that 
suit'he seems to have proved. to the-satie 
faction of the Tribunal: before which. his 
case came, that he was not present when the 
homicide took place and that he-was-in 
fact lying on a bed of sickness at Benares; 
a considerable distance from. the plexe 
where this crime is alleged tò: have been 
committed. Now, in the course: of this 
suit the two applicants who are now befcre 
me and who, it is said, are relatives of-the 
deceased, adduced some evidence on: “behalf 
of the defendants and in their testimony 
they made certain statements asa conse- 
quence of which- Durga Prasad’ applied 
for sanction to prosecute them both ‘for-an 
offence with which they. were eventually 
convicted, namely, of perjury in contraven: 
tion of the provisions of section 193, Indian 
Penal Code. This sanction was granted 
on July 3rd, 1919; but the-trial of these 
two men was stayed until after an ‘appeal; 
which had been filed in the suit for damages 
for malicious prosecution, had been by this 
Court decided.. The result-of that appeal 


. was that the -decision of the Subordinete-. 


Judge was affirmed, and then the prosecnu- 
tion, trial and conviction of these two 


. applicants now before me proceeded in the 


manner which I-have already indicated. 
Now, the'Magistrate, by: whom these two 
persons were- convicted, and the Sessions 
Judge, who confirmed his sentence, have, 
I must-point out at the outset, taken an 
entirely different view as-to the alibt prt 
forward by Durga Prasad to that which’ 
had ‘been taken by the Subordinate Judge 
before whom. the suit-for damages for 
malicious ' prosecution had beer preferred 


and. tried. The Magistrate says that; “in 


spite of the gral as well as documentary 
evidence -1 do not see my: way to ‘accept 
this version :of the-~prosecution.” Whew 
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the. Magistrate makes use 
*' this Version of the prosecution " he refers 
to the endeavour made by the prosecution 
to show that the evidence which was given 
by the two applicants before me in the suit 
brought by Durga Prasad fo: damages for 
malicious prosecution was false, because 
Durga.Prasad was at thedate of the murder 
lying ill of dysentery at Benares. The 
-learned Sessions Judge elaborates the same 
theme and appears also to be clearly of the 
opinion that Durga Prasad’s alibi was 
virtually incapable of credence. It is re- 
markable that he states that in his view 
the alibi 1s a very suspicious one. I mention 
this feature before I discuss the facts upon 
which the prosecution has here founded its 
case other than in connection with the 
alibi, because I think that it indicates 
in a very matked degree the considerable 
uacertainty which the circumstances in 
this case have introduced into the minds 
of different Tribunals who had to deal with 
it: whilst the Subordinate Judge in the 
Civil Court was satisfied of the truth of 
Durga Prasad’s alibi, and whilst apparently 
on the appeal from that decision in this 
Court the question of alibi was uot seriously 
contested (it may have been because it 
really appeared to be one purely of fact), 
yet both the Magistrate, who tried this 
case of perjury, and, the. learned Sessions 
judge,: who heard the appeal from his 
decision, came to precisely a contrary 
cpinion. J 
Having said that much and having pointed 
out that the evidence which was given 
in the murder trial, was in the year 1916, 
whilst that in the damaze suit was iu 1919, 
and that in the present prosecution for 
perjury in 1922, I will pass now to the 
exact details as to the nature of the charge 
which has been brought against these two 
applicants and ia connection with which 
they have been convicted. I think that, as 
the two cases are substantially identical, 
it is only necessary that I should deal fully 
with one. 
|. Now, when giving evidence in 1919 cn 
t behalf of the detendants i in the suit brought 
agaiast them for malicious prosecution, 
‘She: first applicant here, Lalmoni Mahton,, 
or as he is calld here Novia, is stated to 
have deposed as follows: "I lave seen 
, &am Logan: S Baharghara, My house is in 
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of the words. 


bes 


‘y > 
à 


west of it, at a distance of zo iaggis, It 
was on Saturday night, the dayZof murder, 
that I was sleeping at my Darwaza ‘when 
a pahar night was remaining, Sheoprasad 
shouted aloud that Gurtali was cutting 
Ram Jagan. Then I went there running. 
I met in the way Durga Prasad, Gurtaii 
Sain, Aliman, and Sohawan. They were 
running away. I went to where from Shec- 
prasad was shouting. I found there Sheo- 
prasad, Tapsi and Gangabishun. Sheoprasad 


.was telling Tapsi (and I had also enquired) 


that Aliman and Sohawan were pressing 
Ram Lagan with lathi and that Gurtali had 
killed him with Garasi and that they were 
running away and that Durga Prasad was 
standing. After hearing it, I came back 
to my house. I was examined before tke 
Police after 2 or 3 days of occurrence; and 
in cross-examination Lalmoni-says: ''Ihad 
met Durga Prasad and others at a distance 
of ro laggis from the place of murder. I had 
asked them why were they running away. 
Upon this Gurtali Sain scolded me and 
said, ‘keep quiet’ (Chup raho). ‘They were 
a laggi from me, when I met them, ‘They 
had not their faces concealed . . . J 
had not made this statement before the 
Magistrate on (query of) the Police, vfz., 
that I had met Durga, Gurtali, Aliman and 
Sohawanin way. As- no one had questioned 
me, I did, not make that statement." 
Gangabishun says substantially the same 
thing. He deposed on the same' day as 
Lalmoni’s deposition was taken, -that is 
to say, on April the 22nd, r9r9:—'"' I know 
about Ram Lagan's murder, It was on 
Saturday (night) when a pahar night was 
remaining that. Sheoprasad shouted that 
Gurtali Sain was cutting Ram Lagan, l 
heard this shout at my darwaza, which was 
a rassi from the place of occurrence. I ran: 
from my place and came to the place of 
murder. I saw Durga Prasad, Gurtali, 
Aliman and Sohawan running away. I 
recognised them,- Sheoprasad on -enquiry 
by Tapsi said that Ahman and Sohawan 
were pressing down Ram Lagan with Jai: 
and Gurtali had murdered with Gavast 
and Durga Prasad was standing. Lalmoni 
had also come;after that many came 
but I don’t recollect their names . E 
had not made any statement before the 
Police on Sunday,as Asharfi Sahu’ was 
threatening: to have murdered who would 
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depose before the Police. I had stated 
before the Police that on the first day for 
fear of Asharfi I did not depose before the 
Volics ;" and in cross-examination he adds— 
“I saw Durga Prasad and others running 
when I was at a distance of 5 or O laggts 
from them. They were running away in 
southerly direction. J saw their full faces. 


I had not asked them any question . . . 


Out of fear, I had not named Durga Prasad 
before the Police. " 

Now, what is alleged is false and concocted 
in these statements and what is alleged is 
the perjured statement by these men is 
that they had actually seen, on the night 
of the murder, at the scene of the crime 
and running away, Durga Prasad himself. 
Now, the way in which it is sought to show 
that this statement made by these two 
applicants is one which must be regarded 
as constituting a perjury, is perhaps some- 
what a round-about one. It is freely 
admitted that had not the Magistrate 
and the Sessions Judge come to the conclu- 
sion that Durga Prasad’s alibi was not 
true, and had they, on the contrary, decided 


. that Durga Prasad's presence at Benares 


ill at the time when this homicide took 
place had been indubitably proved, the 
position of these two applicants would have 
been, to say the least of it, highly pre- 
carious, The learned Sessions Judge in a 
syllogism, the logic of which I do not al- 
together follow, says that “though the 
alibi might be false it does not necessarily 
follow that the statements in question 
must be true." ‘This is such an obvious 
truism that it seems to me to be hardly 
worth stating ; but in order to be entirely 
fair to the accused it should start with 
much wider premises and it might almost 
be taken to read properly that, as the alibi 
was false, the statements of the applicants 
must be dealt with at best on their own 
merits and on the assumption that it was 
not impossible for the purposes of this 
Criminal trial that Durga Prasad had in 
fact been present at the time of the occur- 
rence. 

Now, the only gravamina of the charge 
against the two accused lie in two factors; 
the first of these is that an Inspector of 
Police gave evidence in the criminal pro- 
secution cf these two men that, when he 
had examined them very shortly a[tei the 
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occurrence six years previously to-the time 
‘when he was giving his. testimony, neither 
of them had told him that they had seen 
Durga Prasad. ''Lalmoni had,’ so this 
Inspector states, “told me, however, that 
on hearing the golmal he (Lalmoni) had gone 
to the spot and had seen Sheo Prasad who 
had told him. that Gurtali was running 
away after cutting Ram Lagan and that 
Durga Prasad had come and got him murder- 
ed." I take it that the last part of this 
sentence refers to the narrative of Sheo 
Prasad. 'The Inspector, according to the 
learned Sessions Judge, never questioned 
Lalmoni as to whether he had seen Durga 
Prasad himself, and it should be noticed 
that in Talmoni’s testimony before the 
Subordinate Judge in the case of malicious 
prosecution, he himself bears out exactly 
what the Police Inspector had there stated, 
The Inspector of Police says, that Ganga- 
bishun did not tell anything about Durga 
Prasad having been seen by him ruaning 
away, but that on the two occasioas when 
he (the Inspector) had endeavoured to 
elicit some information from Gangabishun, 
he had given somewhat different statements 
in which, in the second, he added materially 
to what he had stated in the first. In the 
former hé had stated that he had only 
heard of the murder in the following morning; 
whilst in the second, given nearly a month 
later, he is said to have told the Inspector 
that he heard the noise and went to the 
place where he foünd Ram Lagan dead from 
a cut, Sheo Prasad Nonia, Tapsi Nonia, 
lalmoniNoniaand Deonandan Koeri. Sheo 
Prasad and Tapsi were sayiag that Gurtali 
and Sohawan and Alimaa had run away 
after killing Ram Gagan. According to the 
Inspector's evidence, this Gangabishun never 
even said as much as Lalmoni had said 
and had not stated that Tapsi or Sheo 
Prasad had even mentioned the name cf 
Durga Prasad, a possibility which, in view 
of tne gradual’ manner in which he was 
adding to tne amount which was being 
elicited from him by successive ihvestigaticu, 
is not at all unlikely. | 
Now, I have no doubt that, so far as it 
goes, the evidence which was given by the 
Inspector of Police may be regarded as ot 
some importante and also as being, so far. 
as he can remember, correct. I think, 
however, it is desirable to mention casually 
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that. a. leng period had: elápsed: between - 


what.took place.in'rgr6 and the giving of 
his testimony in 1922, that it is not altogether. 
unreasonable to suppose that the enquiries- 
directed. to these two men were not, as 
indeed can: be.seen by the evidence which 
was, subsequently given before the Sub- 
Divisional Officer, persued with great minute- 
ness.(as-there were, it-is-clear, other witnesses 


who.ostensibly..pürported to know more: 


about the matter and-who were ready to 
give far-more important evidence than was 
apparent, from- the statements. which were 
elicited from Lalmoni and .Gangabishun), 
and, lastly, that, even. assuming- that the 
Inspector's: memory- is. complete as to 
minutiz and that what he states is perfectly 
correct, it does.not.seem to. me to amount 
to more than that before him these two men 


may, not have.told: everything which they: 


alleged they. knew. They themselves now 
give.explanations, such as they are, indicat- 
ing. why they- dià not.tell the Inspector 
everything which. they told the Subordinate 
Judge. 

One must now. pass from. that first portion 
‘of. the.case which. has weighcd with the 
learned Magistrate- and. with the learned 
Sessions Judge. to the second. part which, 
no. doubt, is perhaps. of greater gravity ; 
and.that is, the.depositions which werein fact 
made. by. these. two en -before the Sut- 
Divisional Officerincrgr6. Lalmoni depcses 
very much.to the same effect as that which 
he is.said.to have stated before.the Police 
Inspector. Thematerial part of the evidence 
reads. thus :—. . 

.' On. Saturday night over 3 months ago 
3. gharis night .remaining I was sleeping at 
my door. Sheo Prasad called out. loudly 
shat.Gurtal. Sain. had cut. I.was awoke 
then. .I' ran. up.and saw Sheo- Prasad, 
and questioned .him. He. said. Gurtali 
had cut, Durga was.standing by, Sohawan 
and Aliman.were pressing. I went, Ram 
Lagan. was lying. on a charpat, with a cut 
on.the right side of his face . . I went 
home. The Sub-Inspector examined me." 

Nothing is elicited from him in cress- 

xamination,, and. in. re-examination. ke 
says: “I -bolted from fear." Gangabiskun 
also says .very much the same thing as he 
is said to have said.in.his second statement to 

he Inspector. of.Police.. He deposes m. 

Qn Saturday night over 3 months ago 
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I'was at my door. Sheo Prasad called: out’ 
that Gurtali is cutting. I ran up to the 
place, at Ram Lagan's out-house. I saw 
Sheo Prasad. He told: me Gurtali cut 
Aliman and Sohawan Prasad and Durga 
Prasad was standing there. I understood 
he had seen it. Ram Lagan was on a 
charpai, with a cut across his face—" ^ 
and in cross-examination, he said :— 

“I do.not know why, when the Sub- 
Inspector came, I denied all knowledge on' 
that-day from fear. I did not tell the Sub- 
Inspector that I heard of the murder at 
sunrise or that I heard of the murder, but 
no names of any accused, or that I suspected 
none. On Monday the Inspector and Sub- 
Inspector came. Sub-Inspector took my’ 
statement. I told the Sub-Inspector the 
name of Gurtali only from fear of Asharfi 
3 days after I gave all 4 names to the Sub» 
Inspector and made a full statement." © ` 

Then in re-examination he adds—'' Asharfr 
said that all the witnesses for Ram Lagan’ 
would meet with him first.” Ea 

Now, I do not know after a careful con-' 
sideration that this evidence given before 
the Sub-Divisionai Officer carries the matter 
very much further. I, of course, do not 
for one moment suggest in any way thet. 
Durga Prasad was present at the time ot. 
the occurrence, or that the statements 
which “wera. made by these two applicants’ 
before the Subordinate Judge were necessari- 
ly true. I should only like to point out 
that it -must be shown, in order to sustain 
against them a successful charge of perjury, 
that they were certainly false. 

Now, I do not think that the evidence 
which they gave before the Sub-Divisional 
Officer is in any way more than the state- 
ments which they are said to have made: 
to the Inspector of Police and is inconsistent- 
with, the possibility of the truth of the 
statements which they made before the: 
Subordinate Judge; and the criterion and: 
the.test of that is indicated when I state- 
that.it js conceivable that they for some- 
reason- or another omitted to state to the- 
Inspector and before the Sub-Divisional 
Officer what they afterwards stated, under 
totally different circum:tances, to the Sub-. 
ordinate Judge in the suit for damages for: 
malicious prosecution. It is: not: merely: 
sufficient for the prosecution to point to the- 
fact that in a trial or, rather, at a preliminary: 
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Stage of an investigation, Durga Prasad 
‘was dismissed, no doubt rightly, under the 
circumstances, from the serious accusation 
which had been made against him. It is 
not, I think, even sufficient to show that 
‘there has been discrepancy between what was 
stated by these men before the Sub-Divisionál 
Officer or before the Inspectos of Police 
and what was stated before the Subordinate 
Judge. Putting aside altogether that the 
latter evidence appears, when examined, 
‘to be an addition to previous statements, 
“it is necessary for the prosecution to prove 
| „either that on their face the latter sta‘ements 
‘must be necessarily regarded as deliberately 
' peijured or that they are so from extrinsic 
circumstances, such as the fact that in 
^these prosecutions Durga Prasad had satis- 
‘fied the Trying Officer and the Sessions Judge 
that he was not in fact present at-the place. 
I must admit that when one locks at the 
‘circumstances of this-case one's mind is 
filled with serioussuspicions. It may very 
“well be, as is suggested ‘by the learned 
„Assistant Government Advocate, the case 
that these two men  recklessly went into 
the witness-boxin order to'help their relatives 
‘when they saw “their relatives being sued 
‘for damages in connection with this claim 
"brought against them by Durga Prasad for 
malicious prosecution ; and it may be that 
these statements which. they ‘made were 
.not.in:fact true. But, when one has said 
‘that, I think that one has said practically 
all, But that is not enough. It must be 
"proved beyond any reasonable doubt- that 
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formed the environments cf this.somewhat 


peculiar affair ; and, where-one lids-to make 
‘upone’s mind as to inferences and the correct- 


ness of those inferences-and aso what is^ 


. probable and what is reasonable and what 


c 


those statements are deliberately false. ' 


"l doubt, whether in this case that can 
really properly besaid. It has been suggest- 
ed to me quite ‘rightly that in revisional 
Jurisdiction of this kind it is necessary 
to b2 exceptionally careful before interfe1ing 
with findings of fact of Subordinate Courts, 
anl with that I entirely agree. and, if ‘I 
could find here any decisions based tpon 
fact alone upon -which these applicants 
-had been convicted, I should hesitate more 
“than once before coming to a conclusion 
that these convictions should be set aside. 
But in this case I do not find any stich 


findings of fact; what I do ascertain from ` 
~ altr enquiry. 


“the papers which have been placed before 
me, is that there have been inferences drawn 
as to probabilities which may be deduced 

‘from: facts--and ifrom .circumstances which 


is possible, there is often introduced, in. my ^ 


view ‘into a case such an element of -doubt 


as should properly cause a.Court to give 
accused ‘persons under such circumstances 
such as these the benefit of whatever doubt 


there is. Here, I think, ;there is a loophole 
in this case; although a suspicious’ and 


sinister affair, [ cannot think that the charge 
has been fully -maintgined against these 
two men by-the prosecution. 
I, therefore, now have no hesitetion:in 
setting ‘these convictions aside. 
Z..K. 
-Constetions sel; aside, 


MADRAS HIGA COURT. 
CRIMINAL ‘REVISION CASE No. 212: OP.1922, 
(CRIMINAL REVISION PETITION Ne. -189 

CF 922). 
December 5, 1922, 
Present :—Mr. Justice Oldfield „and 
Mr. Justice, Ramesam. 
His “HOLINESS Srr SUKRALENDRA 
COHIRTHA SWAMI or KASI MUTT 
ACCUSED—PETITIONER 
VEYSUS - ^. 
M. N PRABHU-— COMPLAINANT 
kani RESPONDENTS 
" Penal Code (Act XL V of 1860), s. 499, Excep. 
V I [— Interdict issued by head of mutt—Defama- 
lion — Casie—Swamis, powers if—Frinciples of 
natural justice. 

Accused, the head of a smult, on.receipt of.a 
formal accusation signed..by several members of 
the caste 'stating that complainant-had taken part 
in a dinner which disqualified him from .taki 
patt in, caste functions, issued a temporary. in- 
t:rdict against the complainant which. was prima 
facie defamatory pending the issue of'a: final order 
It was found ‘that, although the 
complainant was aware that the accusation. nad 
bien prefere against him, no formal, notice of 
toe matter was given to him before the issue of the 
provisional interdict 3 


“h 


E 


166 


INDIAN CASES, | 


[1923 - 


SUKRALENDRA THIRTHA SWAMI OF KASI MUTT Y. PRABHU. 


Held, that the interdict having been issued 
bona fide to meet the urgency of the case was 
covered by Exception VII to section 499 of the 
Penal Code. [p. 169, col. 1.] 

Per Oldfield, Jf.—A caste is an autonomous 
nssociation, the powers vested in its constituted 
heads being, subject to any special custom, those 
" necessary for the protection of the interests com- 
mitted to their charge. When a dispute arises 
as to the proper exercise of those powers the only 
duty of the Court is to see whether those powers 
are exercised in accordance with the principles 
of natural justice; that is, in the majority of cases, 
after.the person to be affected by their exercise 
has been heard and his defence has received fair 
consideration. [p. 167, col. 2.] ME 

Per Ramesam, J.—It is not for the Courts to 
dictate the details of procedure to persons in the 
position of heads of a caste. [p. 170, col. 1.] 

Though an interdict issued by the head of a 
caste against a member of the caste who is not 
guilty of any moral offence savours of tyranny 
and oppression from the point of view of an ad- 
vancing community and becomes almost intoler- 
able as the community becomes more catholic, 
so long as submission to the headship of a Swami 
remains the usage of the caste and the members 
of the community do not shake themselves off 
from such headship, the Swami is perfectly within 
his rights to resort to the orthodox methods of 
conventional discipline and of vindicating caste 
usage, provided principles of natural justice are 
not violated. The advancing community is not 
justified in expecting its own progressive opinions 
to be reflected in the immutable minds of the 
Swamis or their faithful followers, nor can they 
be coerced to change with the times by fear of 
criminal prosecution. [p. 170, col. 2.] À 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of Session of the South 
Kanara Division, in Criminal Appeal No. 


35 of 1921, preferred against the Judg- ` 


ment of the Court of the Sub-Divisional 
First Class Magistrate, Mangalore Divi- 
sion, in Calender Case No. 66 of 1920. 


Mr. Nugent Grant for the Accused :— 
The Accused, the head of a muit, 
has been convicted of defamation in issuing 
an interdict prohibiting the community 
of which he was the head from social inter- 
course and association with certain persons 
for having attended a cosmopolitan dinner, 

On the findings of the learned Sessions 
Judge, the conviction is altogether un- 


sustainable ; on his own reasoning the con- 


clusion is wrong. The Judge found there 
-was no excessive publicatien, there was 
no malice, that the accused had jurisdic- 
tion to issue interdicts eud the procedure 


on the bona fides of the Swami. 


adopted was not opposed to rules of natural 
justice, but thought the /case was taken 
out ofthe Exception VII to section 499 on. 
the view that a temporary interdict was 
unnecessary and improper having regard to 
the undertakings in the case and that a 
final ordeg should have been passed with- 
out delay. ` 

The question of the necessity or other- 
wise of the interdict is entirely immaterial 
He could 
not be hustled to take any precipitate course 
of action. 

The caste dinner was coming off and 
the passing of a provisional order was in 
accordance with'practice. The undertakings 
might or might not have been effectual 
or adequate. A disturbance was possible, 
if they were broken. The Swami was the 
sole Judge as to whether or no a provi- 
sional order.was necessary. The Court has no 
right or jurisdictionto putitself in his place 
and consider.the situation. “A provisioval 
order was considered urgently necessary 
by the religious head of the community 
to effectually discharge his dut; to it and 
on the facts it was not unreasonable, and 
it cannot be subject of review by a Court. 
. There was no unnecessary delay either. 
‘The matter was: one of great importance 
arising before him in the present form for 
the first time and had evoked much feel- 
ing and controversy on all sides. Difficvit 
questions of religious and ceremonial law 
were raised and it isimpossible to say there 
was any intentional delay. 

The observation of the Iudge to 
Queen v. Sri Vidya Sankara Naiasimha 
Bharathi Guruswamulu (x) not epplyirg 


as 


to the present day conditions, ds 
manifestly wrong. The rule govervirg 
memberskip of caste as laid down 


in that case continued still to be good 
law. . 

'RAMESAM, J.—Your position is that con 
tinuance of: membership in the community 
and the,consequent acceptance of the head- 
ship invclve submission to jurisdiction fo 
the exercise of religious authority and 
discipline in all caste and social matters. 

Exactly; the conviction is clearly wrong 
and unsustainable, 


(i) '6 M. 381; 1 Weir 595; 2 Ind. Des. iN, $) - 
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The Advocate-General (with him’ Mr. 
S. T. -Sreenivasagopala Chariar), for the 
Respondent :—The ad interim punitive 
interdict without any inguiry is opposed to 
_all rules of natural justice and is, therefore, 
“bad. In the present case there- has been no 
inquiry even now. His subsequent conduct 
pendente lite could be excellent ewidence of 
his mala fides in issuing the prior interim 
interdict. 

In the face of the undertaking; it was 
uncalled for and improper. Further the 
conduct of the accused in refusing to give. 


. a. definite answer as to the date of the final 


inquiry is also indicative of want of 'good 
taith.. 

The language. of the interdict is very 
much .in. excess of the purpose intended: 
“ Yavavidha samparkam mada kudutha, 
(i. e.) association .f any sort or kind is 
prohibited,” an order much in excess of the 
bona fide hecessities.of the situation. The 
decisions establish the position that where 
a member of a caste or community is sub- 
jected to disciplinary order-of ex-commu- 
nication orthe like, they can be justified only 
if all the rules of natural justice had been 
observed and theperson affected had been 


‘given an opportunity to state and explain ` 


his case before an adverse order is passed. 

See Queen v. Sri Vidya Sankara Nara- 
simha Bharathi Guruswamulu (1); Gompertz 
v. Goldingham (2); Krisanasami Chetti v. 
Virasamt Cheiti (3); Vallabha v. Madusudanan 
(4); Ganapati ,Bhatta v. Bharati Sama (35); 
Cuppusawmi Cheity v. Doratsawmy Chetty (0); 
| Jagannath Churn v. Akan Dassia (7). 

An interim order of suspension without 
a is also bad: see Jagannatha Chariar 

. Seenu -Bhattachariar (1) ; Venkata Nara-, 
juna Pillat v. Ponnusawan Nadar (0). 


Wi 


(2). gM. 319; 3 Ind. Dec. (X. $.) 618. 
(3) ro M. 133; 3 Ind. Dec. (N. 8.) 843. 
N. 8.) 694. 
(5) -17 M. 222; ;4 M. L. J. ror ; 6 Ind. Dec. (N. S.) 


P in 


(6) 3 Ind. Cas 955; 33 M. 67; 19 M. L. J 714; 
6 M. L. T. 29 

G 2rc. pid ro Ind. Dec. (N. 5. 938. 

(E) 51 Ind. "Cas. 869; 42 M. 618; 36 M. L.J. 
361 ; (1919) M. W. N. 240. 

(9) 43 Ind. Cas.205; 41 M. 357; 33 M. L. J. 
660; (1917) M. W: DA 839; 22 M. T. T. 454; 7 Le 
W: 85. 
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ligious community to which complainant . 
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On the whole, it is submitt ed the iene 
age of the order is much in excess of the 
necessities of the purpose; it was. aJ in| 
terim and punnitrve in character without 
notice or opportunity to explain and in 
the face of the undertakings was unnecessary 
without any good- faith. "The conviction 
is, therefore, justified. < : 

ORDER, . 

- Oldfield, J.—1 adopt the statement 
of facts in my learned brother's judgment, 
which I have had the advantage cf read- 
ing, but give my own reasons for concur- 
ring in his conclusions, because the ques- 
tions raised are important and may arise 
with increasing frequency in the future, 
They relate to the conditions of member- 
ship in associations, castes and sects, which 
as.regards their adult members at leastare 
-cousensual, but which probably have no 
counterpart in the West, because the :ob- 
ligations of membership in, them are on the ` 
one hand so loose, that they have never heen 
formulated by Státute or any written consti- 
tution and, on the other, so strict that: 
their breach is visited, as in the case before’ 
us, with the severest penalties. With the 
advantage or stability of such social condi- 
tions I am not concerned. Jt is sufficient 
that the law which regulates the internal 
tights of those subject to them has been 
laid down clearly in Queen v. Sri Vidya 
Sankara Narasimha Bharathi Guruswamulu 
(1) and Krishnasam: Chetti v. Virasami 
Chet; (3); and itis not disputed that these 
associations are autonomous, the’ powers 
vested in their constituted heads being, 

subject to any special’ custom (none béing 
relied cn in the present case), those neces- 
sary for the protection or the interest 
committed to thcir charge. The Court’s 
only duty is to see whether those powers 


. are exercised in accordance with the princi- 


ples of natural justice; that is, in the majority 
of cases, after the-person to be affected 
by: their exercise has been heard and his 
defence has received “fair consideration. 
There is no dispute before us that the 
is the head of the re- 


belongs ; or that he has atithority to exclude 
from it permanently or in appropriate 


. cases until the offence against its customary 
law has heen atoned for-by penance ; or 
that Exhibit F, the notice by which , com- 


$c ut 
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plainánt's exclusion .pending the passing 
of a further order. was published, was prima 
facie defamatory. “The only question 
before us is, whether Exhibit F was covered 
by "Exception VII to section 499, Indian 


Penal Code, because, notwithstanding that. 


complainant ‘had not been heard, it 
-was published in good faith, provisionally 
to meet the urgency -of the case. It is 
alleged that it’ was not so published, be- 
Cause circumstances did not require a 
provisional order and‘ becuase its provisional 
character was a pretence, the real intention 
being to exclude complainant permanently 
or for an indefinite period, without hearing 
him or passing a final order at all. ' 


“The passing of a provisional order, such 
as Exhibit F, without enquiry or hearing 
the. person to be affected was, as the evi- 
dence shows, in accordance with prece- 
'dent and can be justified so far as it was 
‘essential to the effectual execution 
of accused's power and duty to protect the 
, interest of the community in his charge by 
saving its members from the risk of contami- 
nation from intercourse with one whose 
orthodoxy was in doubt. Even if immedi- 
ate action had not been necessary on account 
‘of the communal feasts which were to take 
place on the day of, and two days after, the 
publication and which were distinct reason 
against delay, precatitions had in any 
case to be taken against the wider conse- 
“quences of ordinary association between 
the complainant and the community at 
‘large. Before the publication of Exhibit 
“I, on the 23rd November 1920, there had 
"been no reasonable opportunity for enquiry, 
‘because the formal representation, Exhibit 
III, on which accused, wisely insisted before 
he would act, reached: him only on 2oth 
November 1920. No doubt, since complain- 
‘aut’s alleged breach of caste law was com- 
mitted on 24th October 1920 and since the 
matter was first brought to accused’s notice 
shortly after 4th November 1920, there 
was before accused sent his reply, Exhibit XI, 
on 20th November 1920, an interview with 
rih and rath prosecution witnesses, who 
said that complainant would undertake 
not to attend the feasts and that a provi- 
sional interdict might te prepared for publi- 
cation in case he attempted to doso. But 
"the Court has no right-to review the accused's 


together, 


.exercise.of his discretion in rejecting this 


undertaking and the alternative, the issue 
of an interdict in case-complainant broke 
‘his word would probably have been ineffec- 


-tual to prevent the consequences, including 


very likely a' disturbance, of his doing ‘so. 
It is clear from the evidence that complain- 
ant's conduct raised difficult questions of 
fact.and religious law. For in his lawyer's 
letter, Exhibit A, he had referred to the news- 


‘paper report of. the original occurrence, 


a dinner at which he and Pariahs had eaten 
as false without qualification 
andit appears from the evidence that there 


.was much to be said as to the exact condi- 


tions in which. such intercourse would be 


‘sinful; and that .some of the accused's 


advisers: were raising the question whether 
any penance could.be effectual. In these 
circumstances, there is, regard being had | 
to the limitation on the Court's right to 


'scrutinize the accused's proceedings, more 


than enough to show that they were up to 


this stage taken in good faith. 


In fact this account of what happened 
has really been necessary for the appres 
ciation of complainant’s further -con- 
tention that the provisional form of Ex- 


-hibit F was and was intended toibe a device 
‘by which the permanent or indefinite 
-postponement of the passing of a final 


order after enquiry and hearing of his defen- 


ce could be secured. But, in view. of the 


circumstances already stated, the further 
short delay until gth December 1920, 
when the complaint was filed, needs no 
separate justification. 


No doubt the later periods until 4th 
October 1921, the date of the Magistrate's 
decision, and until 6th February 1922, 
that of the hearing of the appeal, both 
(it may be observed) unduly prolonged’ ly 
those responsible for the conduct of ile 
proceedings: passed without a final dis 
posal by accused ofthe case; and they may 
be relied ‘on, not as supporting directly 


the charge, which bad been made hc: ore 
they began, but as evidence of accused's 


original intention. But they go very little, 


-if any, way-towaids establishing what rom- 


plainant requires and what, the torm of 


` Exhibit F being. provisional, it is for him 


to prove. In that sense there: is nothing 


affirmative 
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direct to support him, his evidence, going 
no further than that; when irth, xz2th 
and i8th prosecution Witnesses apparently 
on 30th November 1920 and rst December 
1920, remonstrated with accused and asked 
whether he would hold an enquiry, say 
within a year, he gave them no, answer, 
a natural course "when. it. is remembered 
that this prosecution had already ‘been 
threatened and that such enquiries were 
inconsistent with respect for his spiritual 
supremacy. After the complaint, which 
was made mainly without, reference to the 
failure to hear complainant and on the 
ground that the interdict was unjustifiable 
ou its merits, accused may well have hesi- 
tated. . before, proceeding to a final. sentence, 

which: might be regarded as an aggravation 
of.what he had done. It may be true that, 
as .ISth prosecution witness says, he re- 
presented, there have. in the past. under 
accused's predecessors, been cases, in which 
the interval between the provisional and 
final orders-was long enough to raise sus- 
picion as to.the intention of the former. 
-But that is not sufficient to justify the 
conclusion, for which .com- 
plainant contends and which he can support 
ouly on the negative ground, of a delay 
which is intelligible in the circumstances 
of the case. It is not, in those circumstan- 


‚ces, possible to hold that the. accused intend- 


. to section 


ed the order, Exhibit F, to be other than 
provisional, or that he acted in bad 
faith. The .result is that Exception: VII 
.499 is applicable and that the 
conviction and sentence must be set.aside, 
the fine, if levied, being refunded. 
Ramesam, J.—Thisis a revision petition 
‘filed against the order of the Sessions Judge 
of South Kanata, confirming the conviction 


and sentence by the . first- “Class, Magistrate 
: of Mangalore under section 500 of the Indian 


Penal Code. (Defamation), The acoxised 
15 the petitioner. Ee is.the head of the 
Kasi Mutt in South Kanara District, and 
a section of Gowd Saraswat ‘Brahmins 
are the disciples of the Mutt. , 

On 24th October 1920, in celebration ci 


the 56th Anniversary of the Brahmo, Sarr. an. 


there was a dinner at which about 150 
people of .all castes, incleding „Farials, 
Muhammadans.and Christians, were pre- 
sent. There were also three Gowd ,Saras- 
wat ;Brabmins, two of whom wee, Messrs, 


. afterwards. 


M. N. Prabhu- (the. complainant) and M. 
Mahadeva. Rao, Vakils, practising at Manga- 
lore, . The dinner was by invitation and 
it appears that .no Pariahs were invited 
nor'were.any Pariahs named on thc. list 
of invited guests. Mr. Prabhu was in the 
row opposite. to the one in which Pariahs 
sat. Anaccount of the dinner appeared in 
the local vernacular paper—Kantirava (Ex 
hibit I:dated 26th October 1920). This 
was followed by a memorial (Exhibit II 
dated 29th October 1920) signed by mote 
than a hundred people of the Gowd: Saras- 
wat community to the Mukteessars of 
Sri .Venkataramana ‘Temple in Mangalore, 
calling attention to the report inthe paper 
and to the fact that three members of 
their community had béen present at 
the dinner and requesting the Mukteessars 
to take action lest those persons ‘should 
attend the temple ‘dirinérs; which: were to 
come off on November, 231d and 25th and 
there should be a. disturbance. The Muk- 
teessars then’ called a meeting (Exhibit 
VIII) for November and and at the'meet- 
ing a resloution was.passed that the Memo- 
rial should be forwarded to the Swamis of 
the Kasi and.Gokarüa' Mutts for disposal. 
The resolution was confirmed at another 
meeting and the memorial was forwarded 
by Exhibit . XIII dated 4th November 
1420 to the accused who happened -there 
to beat Mangalore. On the 14th November 
Messrs. Prabhu and Mahadeva’Rao ad- 
dressed Exhibit S to one Mr. Vencoba Rao 
(P. W. No. 12) in which, after referring to -the 
caste troub!e now pending before the Swami 
of Kasi Mutt, they gave an undertaking 
not tó attend the temple dinners or even 
enter the temple premises during the Kar- 
tika Pournami celebration (November)— 

without prejudice to any action they may 
be advised to take in the matter in future. 
The rrth and 12th witnesses for the prc- 
secution had dbcut this time two inter- 
views with the accused. The first one 
was on the invitation of the’ accused, 
The second one was three or four days 
Between the two, Mr. Prabhu 
met Mr. Srinivasa (P. W. No. r1)-and told 
hin. of his willingness to do Pray achitiam, if 
necessary, and to ieqtiest. the Swami not 
t3 issue an interdict. "P. W. Nos. iL 
and 12 at their interviews did their bett 
to induce” the Swami not fo take ady 
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strong course of action against Mr. Prabhu. 
Mr. EK. Sadasiva. Rao, an Advocate of 
Mangalore also sent Exhibit A (dated 
r6th November 1920) to, the Swami on 
behalf of Messrs. Prabhu and Mahadeva 
Rao, complaining that the report in Kanti- 
rava was false and malicious (but without 
giving any particulars as to the matters 
in respect of which the report was inacctt- 
rate) and warning that the Swami will be 
held wholly and solely responsible in law 
if he should issue, arbitrarily and without 
full enquiry and before hearing what his 
clients have to say in the matter, any 
interdict against them. On the zoth Novem- 
ber the accused replied to Exhibit XIII by 
calling for the original Memorial and a 
muchilakka (a statement) solemnly affim- 
ing the facts stated in the paper. Exhibit 
III dated 20th November 1920, 2 state- 
ment signed by a number of persons con- 
firming the report in the paper, was accord- 
ingly sent to the,accused. The interdicts, 
Exhibits F and H, were thereupon issued 
on the 23rd Novémber. They purport to 
be interim orders and are to remain in 
force until-a second order is issuec. 

The present complaint was launched 
on 8th December. The Sessions Judge finds 
(1) that there was no excessive publication, 
(2) that there was no violation of the prin- 
ciples of natural justice in the procedure 
adopted by the accused, and (3) that a tem- 
porary:interdict was unnecessary and that 
‘a fina! order without unnecessary delay 
ought to have been issued once for all 
On «this last ground, he helc that the 
accused did not act in good faith and affirm- 
ed the conviction. ` 

Taking up this last ground I am unable 
to concur with the learned Sessions Judge. 
It is not for the Courts to dictate the de- 
tails of the’ procedure to persons in the 
position of the accused. Considering that 
there was conflict of opinion as to how far 
the action of Messrs. Prabhu and Mahadeva 
Rao was teprehensible and that the matter 
was urgent, as the temple dinner was to ccme 
off on the 231d, it cannot be said that tem- 
porary interdicts (like Exhibits F and E) 
were not called for.) On the other hanc, 
the very fact thát the accused was not 
in great haste to make up hjs own final 
opinion ons way or the other argues in 
favour of the view that he’ was acting 


with great caution. Though society has 
marched far(one would think it is not 
very far) since 1883, the law as laid down in 
Queen: v. Srl Vidya Sankara - Narasimha 
Bharathi Guruswamulu (1) bas not changed 
and it cannot besaidthat greater promp- 
titude is: required from caste authorities 
in 1920 than in 1883. It must be remem- 
bered that, though action like that of the 
accused savours of tyranny and oppression 
from the point of view of an advancing 
community and becomes almost: intolerable 
as the general community becomes more 
catholic, so long as submission to 
the headship of a Swami remains 
the usage of the caste and the members 
of the community do not shake them- 
selves off from such headship, the -Swami 
is perfectly within his rights to resort 
to the orthodox methods o: conventional 
discipline and of vindicating caste usage, 
provided principles ot natural justice are 
not violated. The advancing ccmmunity 
is not justified in expecting its own pic- 
gressive opinions to be reflected in the 
immutable minds of the Swamis or their 


iaithful followers nor can they be ccerced 


to change with the times by fear of crimi- 
na! proseculior. 

The learned Advocate-General, whe 
appeared for the coinplatnant attempted 
to support the conviction on two grounds :— 
(1) that the interdicts were issued without 
due notice to Mr. Prabhu and in chex, 
without giving him an opportunity cf-being 
heard, and (2) that the temporary interdict 
was really intended to be permanent, as 
no final order ‘has yet been issued. As 
to the first ground, the -interview of 
P. W. Nos. ri and 12 with the accused 
and the. notice (Exhibit H} sent by’ 
Mr. Sadasiva Rao show that Mr, Prabhu 
anticipated the action cf the Swami and’ 


had an opportunity of making such repre- 


sentation to him as he thought fit and it 
must be held that, for ihe purpose of a^ 


tempcraiy order at least, the absence of 


a more formal notice could not be taken 
as indicating want of good faith. 

As to the second it is enough to cbserve 
that it cannot be said that a reasonable 
time for a complete enquiry had elapsed 


by the time the prosecution was launched. 
It is true that no final order has been issued 


up to date. The Counsel for the accused 


Z 
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explains that this is due to the present 
Proceedings. Though the explanation is 


Not such as a man of business should advance 
I still. think it is true. The Advocate- 


General says that when the accused was: 


asked to state when he wotld hold his 
final enquiry, he did not give any answet. 
Jt is difficult to hold that he was bound tc 
give an answer to such a question especially 
having regard to the manner in which it was 
put to.him. Any how, the materials cr. 
the record 'are totally inadequate to 
enable me to come to the conclusion 
that it was clear by tbe 8th December 
that the accused had no intention to hold 
the final enquiry within a reasonable 
time. 

In my opinion no offence has been made 
out and the conviction and the sentence 
must be set aside. I only wish to adc, 
I have no doubt that Mr. Prabhu had beer 
the victim of an oppression nothing short 
of cruel and he has all my sympathy. 1 co 
not in the least sympathise with the accusec 
or his followers. The fault lies in the. so- 
cial system of which Mr. Prabhu is a member 
and the sooner one sets about to improve 
it the better, and it is futile to attempt 
to make persons like the accused eee 
sible for the persecution. 

BK. Conwiclion & Sentences set aside. 
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PATNA HIGH COURT. 
CRIMINAL REVISION NO. 374 OF 1921, 
October 19, 1921. 

| Present .—Mr. Justice Das. 
Mahant SATURHAN DAS AND ANOTHER 
—PETITIONERS 
U2YSUSs E 
MAKHAN DAS AND OTHERS— OPPOSITE 
PARTY. 
Criminal Procedure Cede (Act V 
s. 144 (4) — Jurisdiction to rescind or 
nature cf. 
The jurisdiction conferred by clause (4) of sec- 


tion 144 of the Criminal Procedure Code upon, a 
Magistrate to rescind or 


of 1898), 
aller order, 


- office. 
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under the section by himself or'by any Magis. ` 
trate subordinate, to him or by hig picder es- 
sor-in-offite is neither Appellate nor Revisional 
Jurisdiction. It is a special jurisdiction conferred 
by a special provision in a Statute. 

Application against the order.: 
Deputy Commissioner, Hazaribagh. 

Messrs. H. L. Nandkeolyer and G. C. Pal, 


cf the’ 


.for the Petitioner. 


Messrs. S. P. Varma and S. Saran, 
for the Opposite party. l 

JUDGMENT.—This application is directed 
against an order passed by the learned 
Deputy Commissioner of Hazaribagh on 
the 22nd July last. It appears that there 
are considerable disputes between the parties 
in regard to Chauni Akhra, and Maulvi | 


- Riyassik Karim, one of the Magistratesin 


Hazaribagh, drew up .proceedings under 


section 144 of the Criminal Procedure Code 


against both the parties. The matter came 
up before the learned Deputy Commissioner 
under section 144, clause (4), and he rescinded 
the order passed by the learned Deputy 
Magistrate under section 144 and directed 
the learned Deputy Magistrate to draw up 
proceedings under section 145. Mr. Nand- 
keolyar appearing on behalf of the petitioners 
urges before me first that the learned Deputy 
Commissioner had neither revisional nor 
appellate jurisdiction in the matter and that, 
consequently, his order ought to be setaside 
and, secondly, that he had no jurisdiction 
to direct the learned Deputy Magistrate 
to draw up proceedings urider section I45 
cf the Code. Now,it may be conceded at 
once that there is neither revisional nor 
appellate iurjsdiction in the Magistrate 
under clause (4) of section r44.of the Code, 
but there is still a jurisdiction: to rescind 


or alter any order made tinder section 144 


either by himself or by a Magistrate sub- 
ordinate to him or by his predecessor-in- 
It ‘seems to me that it is useless 
to enter into a controversy as to the exact 
jurisdiction exercisable by the Magistrate 
under clause (4). It is sufficient to say. that 
it is a special jurisdiction under special 
Statute and the Statute gives him ample 
power to rescind or alter any order -made 
under section 144 either by himself or any 
Magistrate subordinate to him r by his 
prdeces.or-in-office. The learned’ Deptty 
Commissioger was satisfied that there was a 


| question of possession to be tried between 
alter an order made ` 


the parties and, in my opinion, he was entirely 


172 

VELAYUTHMAM CHETIY, In re. ` 
tight in. rescinding the order passed by the 

learned Deputy . Magistrate. ae 
, ‘The.next-point‘is, had. he any. jurisdiction 
‘to direct-thé learned Deputy “Magistrate: to 
draw up proceedings under section 145 of 
“the Code? It seems to have’ been held in 
various cases that he has no such power, but 
in my opinion. the point is without any 
substance. Itis merely a question of-words ; 
"nothing mote than that. ^ The- proper order 
to pass in such a case would be to say that 


if the learned Deputy Magistrate thinks: 


‘that any action'is still necessary he will 
‘proceed under section 145 of: the Code 
and not under section: 144. If no action 
has in the: meantime: been taken either’ by 
‘the learned, Deputy Commissioner or by the 
‘learned Deputy Magistrate, then'the learned 
Deputy Magistrate will proceed under sec- 
‘tion 145 of the Code if he considers that 1t 1s 
` still necessary'to proceed: in:the matter. 
2.4. Order accordingly. 


MADRAS HIGH COURT, 

. ÜKIMINAL Revision. CASE, NO. 330 OF 1922 
CRIMINAL, REVISION PETITION No. 287 
‘OF 1922). 

‘November 15, 1922. 

_ Present -—Mr. Justice, Krishnan. 
Inre PS. VELAYUTHAM CHETTY— 
ACCUSED—PETITIONER. i 
Penal Code (Act XLV of 1860), ss. 403, .406— 
Goods. delivered in pursuance of contract —Denial 
of receipt—Offence— Judgment- of Civil Court, 
^. udmissibility of. 
Where,goaods;are delivered to a.person in-pur- 
'. suance: of.a contract. for their purchase, .there 
is no entrustment which would give rise to a trust 


and the mere-fact that the person denies receipt. 


“of goods delivered -does not render him. guilty 
: of an. offence: either of criminal : misappropriation 
or criminal breach of trust. [p 173, col.71.] 
^  'Obiter.—A decision of a Civil Court is admissible 
in evidence to disprove an allegation on the truth 
of which the guilt.of a person in’.a criminal 
„case depends. [p. 173, col. 1.] 
Markur, .In re 33 ind. Cas. 633; 41 B. 1; 18 Bom. 
(X. R. 185; 17 Cr. L. J. 153, relied ou. 
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Petition, under. sections 435° and 439 of. 
“the Code of Criminal Procedure. 1898, . 
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praying the High Court to revise the judg- 
ment of the Court of the Second Presidency 
Magistrate, George  Towu, Madras, ‘iu 
Calendar Case No, 7381 of 1921. 

Mr. Nugent Grant, for the Petitioner. 

Mr. K. V. Madhavan Narr, for the Croww 
"Prosecutor,on behalf of the Crown. 

"ORDER.— This is an application'to revise 
the conviction and sentence passed upon 
the accused by the Second ‘Presidency 
"Magistrate, George Town, in Calendar Case 
"No. 738r of 1921 on his file. Thé accused 
has been convicted of criminal breaeh of 
trust under.section 406, Indian Penal Code, 
and sentenced .to four months’ rigorous 
imprisonment by the Magistrate. 

It is contended by the learned Counsel for 
the accused that his client is not guilty 


‘of any offence on the facts found by ‘the 
"Magistrate. 


The facts of the case as found by the 


"Magistrate are as .follows:—The accused 


entered into two contracts with the firm, 


‘of which complainant is a clerk, for the 


delivery to him of 400 bags of castor seeds 
of a particular kind at Rs..16 per bag, each 
bag weighing 165 lbs. and again for the 
delivery of 300 bags of another kind of 
castor seeds at the rate of Rs. r5 per bag, 
here also each bag was to weigh 165 lbs. 
The delivery in each case was to be at 
Royapuram. With reference to these two 
contracts, all but 200 bags under the first 
contract was delivered. The only dispute 
in this case is about these 200 bags. , The 
complainant asserted that those bags had 
been delivered at the accused's godown. 
The accused denied receipt of those bags. 
The Magistrate held on the evidence in the 
casethat the 200 bags were actually de- 
livered as the complainant asserted ; and as 
the accused, denied delivery .of those bags, 
he came: to-the conclusion: that the accused 
has <committed the offence -of -criminal 
breach of trust, and has convicted him of. 
that offence. 

In the first place, it-may be mentioned 
that about the same time when the criminal 
case was going on, there was.a civil suit 
filed-in-the-High Court by the complainant 
firm for the value of these 200 bags alleged 
to -have been delivered, or, for the return 
That case was decreed by the 
learned Judge on the Original Side, and the 


decree has-been filed in’ this case-as Exhibit 
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XVI. That decree is for the payment 
of the price of the bags. On appeal, it is 
stated before me; and it is not contradicted 
by the other side, that a Bench of this Court 
‘came to: the: conclusion that the alleged 
delivery of the 200 bags to the accused 
was not true. If I were to accept this as 
the basis of my judgment now, there can 
be no doubt that the conviction is clearly, 
wrong, as the very foundation of it, namely, 
the alleged delivery of the 200 bags, is gone ; 
and there is authority in favour of admitting 
such judgment in evidence in Markur, In ve 
(i). But Ido not propose to rest my judg- 
ment on that authority. Taking “for the 
purposes:of this case that the finding of the 
Magistrate that the 200 bags were delivered 
is correct, even then it is clear that no kind 
of criminal: offence has been committed, 
the matter being one purely in the nature 
ofacivil dispute. ‘The 200 bags were deliver- 
. ed:in. pursuance of a contract for their 
purchase. 
taking between the parties that the bags 
were to be weighed to ascertain whether 
they contained 165 lbs., but this was-entirely 
for the purpose of ascertaining the actual 
price to be paid for the quantity of goods 
delivered. It did-not in any way affect 
the delivery that was made in pursuarice 
of the contract, and, on delivery of the goods, 
itwas entirely open to the accused to insist 
upon.weighment, or, to waiveit, if he thought 
fit to do so, and to accept the bags as contain- 
ing 165 ‘Ibs., as the complainant firm sent 
them. I do not'think the Magistrate was 
tight in thinking that the weighment had 
anything to-do with the passing of the prop- 
erty. When the goods were delivered; 
“they were appropriated for the contract, 
and all that remained to be done -was: to 
ascertain the actual amount of money to be 
paid, the rate being already fixed by contract. 
‘The Magistrate says that the mere delivery 
of possession was an entrustment which 
would give rise to a trust. That cannot 
be so in a case where the-deliveyy is made 
in pursuance of a contract to deliver at a 
fixed price, and his view that there was a 
breach of trust is entirely unsupportable. 
It" is" not possible even to-hold that any 
criminal a A a a which is a lesser 


) .33 Ind. Cas. 633 41 B. r 
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No doubt, there was an-under- - 


173 


offence than breach of ‘trust, was qomniitted 
in this case, for, if the goods become the: 
goods’ of: the accused, when ‘they were 
delivered to him, there can be no mis- 
appropriation at all of those goods. Jm 
this view; the convictioií even on the finding 
of the Magistrate is: untenable: It follows, 
therefore, that the accused should have been 
acquitted. It seems to me that this ‘case. 
was merely an attempt on the part'of the 
complainant to convert a civil dispute intó 
a criminal case and: to try to bring. pressure 
on the accused to:pay up the “value of the 
200 bags. 

The conviction of the: accused is -setè 
aside, and his bail-bond is'caricelled. — ©? 

Vo N. V. Conviction set aside. 


CALCUTTA: HIGH- COURT: Li 
CRIMINAL REVISION- No. 548 OF. 1022 

August 2, 1922. 

Present:— Justice Sir Lancelot RAE 
Krt., Chief Justice, and Mr. Justice Cliotzner? 
CHANDI: CHARAN. eee eee 

UEFSUS 
MANINDRA CHANDRA ROY CHOW: 


DHURY— OPPOSITE PARTY. -+ 

Criminal Procedure Code (Act V of 1898), ss: 
202, 203— Postponement of issue of process—Notice 
to show. cause to accused— Improper and irregular, 
procedure. 

The- petitioner made-a'complaint to a Magist: 
trate against the opposite party with regard to. the 
cutting.. and removal of certain paddy.. The 
Magistrate directed notice to be served upon the 
opposite party to show cause why process -should 
not issue against him.: Theretipon-.the opposite 
party putin a.petition and’ a Pleader appeared for 
him and showed: cause why process should not 
issue. The result was, that no process was issued. and 
the complaint was dismissed : 

Held, that the 3 Magistrate did. not act in accórd- 
ance with the provisions of. the:Criminal Procedure 
Code as laid down in sections 202 and.203 and the 
procedure adopted by .him was improper and 
irregular. 

Criminalrevision against the order of the 
Sessions Judge, Rungpur, dated the oth 
May, 1922,°affirming that of the Sub-Deputy 
Magistrate, Rüngpur; da ated the 15th March 
1922. $ m ONE 
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| Babus Rishindra Nath Sarkar and Sud- 
hansu Sekhar Mukherjee, for the Petitioner. 
Babus Manmatha Nath Mukerjee and 


Debindra Narain . Bhattacharjee, for the 


Opposite Party. 
. JUDGMENT. 

. Sanderson, C. J—This was a Rule issued 
by- two of my learned brothers, Mr. Justice 
_ Walmsley and Mr.. Justice C. C. Ghose, 
and obtained by the complainant calling 
. upon the District Magistrate and on the 
. Opposite party to show cause why the orders 
complained of should not be set aside. 

The facts of this case, so far as they are 
. necessary for me to state for the purpose 
of my judgment, are these : | 

The‘ complainant made a complaint 
against certain. persons with regard to 


the cutting and removal of certain paddy | 


and the allegation was that the paddy 
was removed by certain Barkandazes with 
the connivance or at the instigation of 
Manindra Chandra Roy Chowdhury who 
was called accused No. I. It was alleged 
by the complainant that one of the persons 
who actually cut and removed the paddy 
was one Mokimuddin. The Magistrate 
who took cognizance of this case asked 
for a report and on receipt of the report 
. issued. a summons against Mokimuddin 
..,only.. The Sub-Deputy Magistrate, to whom 
the case was made over for disposal, after 
hearing the evidence which the complainant 
produced dismissed the case against Mokim- 
uddin on the ground, as I understand, that 
there was not sufficient evidence to identify 
Mokimuddin with regard to this alleged 
offence. Then the .complainant ‘desired 


to proceed against the accused No. zr, Manin- 


dra Chandra Roy Chowdhury, who was the 
" zemindar of the complainant. The Sub- 
Deputy. Magistrate then directed notice 
to be served upon Manindra Chandra Roy 
Chowdhury to show cause why process should 
not issue against him. Cause was shown 
by Manindra Chandra Roy Chowdhury. 
. We were informed by the learned Vakil 
who showed cause in this Rule, that a peti- 
tion was put in by Manindra Chandra Roy 
Chowdhury and that -a learned Pleader 
appeared for him and showed cause why 
process should not issue: The result was 
. that the Sub-Deputy Magistrate came to 
.. the following , conclusion, to use his own 
words: ‘‘ I do not find any reason to issue 
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any process. against Manindra Babu. ” 
I assume that that amounted to an - order 
dismissing the complainant's complaint as 
against Manindra Chandra Roy Chowdhury. 

Thereupon the complainant applied to 
the learned Sessions Judge for the purpose 
of setting aside the order of the Sub-Deputy 
Magistrate*and that application was dis- 
missed, although the learned Sessions Judge 
came to the conclusion that the procedure 
adopted by the Sub-Deputy Magistrate in 
calling upon Manindra Chandra Roy Chow- 
dhury to show .cause why he should not be 
proceeded against, was improper and irregu- . 
lar. .The learned Sessions Judge came to the 
conclusion on the facts that there was no 
case against the first accused and conse- 
quently he dismissed the application. 

I agree with the learned Sessions Judge 
that the prócedure adopted in this case as 
between the complainant and Manindra 
Chandra Roy Chowdhury was improper 
and was not in accordance with the pro- 
visions of the Code of Criminal Procedure, 


My learned brother Mr. Justice Walmsley 


and I had to consider a case, in which a 
similar point arose, see Balat Lall v.Pashupati 
Chatterjee (x). I desire to draw the attention of 
the Magistrate to that case. I refer to two 
passages in the judgment in that case which 
are to be found at page, 608* or 129] in the 
(other) report. they are as follows: 

“The second irregularity which is relied 
upon was that the learned Magistrate did 
not confine himself to the evidence of the 
complainant and the report which was made 
by the Police Officer but that he allowed 
the accused to be represented by a learned 
Pleader and to address him to argue the 
points which arose in the case and to put 
in a detailed statement of the points and 
the facts upon which the defence relied. 

“ To my mind this procedure is quite 
inconsistent with the scheme of this Legis- 
lation : I do not understand how the accused 
person ever goes before the Magistrate 
until the Magistrate has made up his mind 
to issue prÓcess, The Magistrate is directed 
by the Statute to enquire into the case in ' 
certain specified ways, and then having 
investigated the matter in one or other 

(1) 35.Ind. Cas. 828; 25 C. L. J. 606; 21 CW. 
N. 127; 17 Cr. le J. 396. 

—^*Page ct 25 C. L. J. [ Ed.]. 
+Page of 21 C, W..N.—[Ed | 
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` of the ‘specified ways, he is to decide 
whether process ought to issue, and then 
it he thinks that process ought to issue 
he should direct process to issue. ‘Then 
the accused person appears, and if he has 
gota defence, his defence is investigated 
as well as the case for the prosecution. That 
being so, it appears to me that the learned 
Magistrate has not acted in this case in 
accordance with the procedure which is laid 
‘down by the.Criminal Procedure Code." - 

In this case I am of opinion that the 
Magistrate did' not act in accordance with 
the provisions of the Criminal . Procedure 
Code as laid down in sections 202 and 203 
of the Criminal Procedure Code, and 


the learned Sessions Judge was quite right 


in saying that the procedure was improper 
and irregular. I hope that the judgment, 
which we are delivering in this case and the 
judgment which this Court delivered in 
the case of Balaiial v. Pasupati (x), will 

e brought to the notice of Magistrates 
and that they will observe in this respect 
the plain provisions of the Code of Criminal 
Procedure. If Magistrates do not comply 
with the provisions in the Code, the inevit- 
able result is that Rules are applied for in 
this Court and they have to be granted 
. because the Magistrates do not follow the 
provisions of the Code of Criminal’ Proce- 
dure, and much time is unnecessarily wasted/ 
. In this case we do not intend to send 
"^ the case back [for further investigation, 
and we propose to discharge the Rule on 
the ground that the two lower Courts, that 
is, the learned Sessions Judge and the Sub- 
Deputy Magistrate, both came to the con- 
clusion on the facts of the case that there 
was no ground for the complaint against 
‘the first accused; and having regard to 
additional matters which have been brought 
to our notice at the hearing of this Rule, 
Lam of opinion that it wil be mere 
waste of time to direct this case to be re- 
heard. As far as it is possible to foresee, 
the result would be the same if we were 


to send this case to the Magistratt for re-. 


hearing. Although we are not sending tke 
case back to the lower Court, it must not 
be understood that we approve of the pro- 
cedure which was adopted in this case. 

The Rule is discharged. 

Cbotzner, J.—1 agree. 


B. N, Rule dicsharged. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 728 or 1922. 
December 20, 1922. 
Present.—Mr. Justice Oldfield and 
Mr. Justice Ramesam. 
KUPPUSWAMY NAIDU— 
PETITIONERS—ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 
5 (2), Ch. X I V—HMadras Abkari Act (I of 1886), 
SS. 40 10 47, 55—Offence under Abkari Act-— In- 
pestigation—— Procedure. ' 

Section 5 (2) of the ‘Criminal Procedure Code 


In ve 


governs and controls Chapter XIV of the Code. 


Lakshmi Navasayya v. Narasimhachari 21 Ind. 
Cas. 685; (1913) M. W. N. 1000; 25 M. L. J. 577; 
14 Cr. L. J. 637, relied on. > 

Under the Madras Abkari Act, the 

accused person has the right to a special procedure 
regulating the course of investigation and from 
the moment the suspected person is arrested and 
produced before the Abkari Officer, -the Abkari 
Department alone has the conduct of the proceeds 
ings. 
; The Police have, therefore, no’ right to file a 
charge-sheetorotherwise to proceed under Chapter 
XIV of the Criminal Procedure Code in respect 
of an offence under the -Abkari -Act, and pro- 
ceedings so instituted by a charge-sheet by the 
Police, are without jurisdiction and liable ío be 
set aside by the High Court in revision. 


Petition, under sections 435 and 4 39 of ihe 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the 3rd Class Magistrate of Cheyyar 
Taluk, in Calendar Case No. 240 of 1922. 

Mr. V. N. Kuppu Rao, for the Petitioners. 

. Mr. J. C. Adam, (Public Prosecutor), 
for the Crown. MES 


ORDER.—In this case we are asked to 
exercise our powers of revision and to set 
aside what is referred'to as an order by the 
3rd class Magistrate of Cheyyar ‘Taluk, 
holding.that he has jurisdiction to go on 
with a case and rejecting the petition fron: 
the accused, petitioners here, ‘for . discon. 
tinuance of the proceedings on a complaint 
pending against them. We are not clear 
what section of the Criminal Procedure 
Code authorised the passing of a [formal 
order at the stage in question or that it 
was necessary or advisable that such an 
order should be passed. If the Magistrate 
preceeded without jurisdiction, that would 
be:a ground fcr appeal, which could he 
dealt with by the Appellate Court in case tha 
proceedingse ended jn a conviction. As, 
however, the matter is before us, we Geal 
with it on the merits. =... : 


+ 
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The case agairist the accused was instituted 
ona chargé-sheet alleging that they bad 
committed offences punishable under sec- 
tion 55'of the Abkari Act I-of 1886., It 
is sufficient for our purpose that all the 
accused: before the Court were arrested by 
the Police after investigation by the Police 
into the case. The charge-sheet had been 
filed with reference to Chapter XIV of the 


Criminal Procedure Code. ‘The ground, on. 


which: the -Mágistrate was asked to. dis- 


continue the proceedings was, that the Police . 


had no right to file a charge-sheet or other- 
wise to proceed under Chapter XIV of.the 
Criminal Ptocedure Code in respect of.an 


offence: under ‘the Abkari. Act, because 


Chapter XIV of the Crirhinal Procedure Code 
is controlled by section 5.(2) of the Code 
and.this'is:an offence under a special law, 
which can be. investigated and tried only 
according, to the provisions of’ that” law. 
We -assume for the purpose of the. present 


case ‘that the offence defined in section. 55,. 


Abkari Act, is’ a cogttisable offence. We 
have’ been shown no authority diréctly in 
But we think that on’ general 
grounds, if section 5 (2) is to be given effect 
to; the decision must in the present ‘proceed- 


' ings be in favour of the petitioners. If the 


question were merely of a charge of an, 
offence under a special -Act,. made. after an 
investigation carried on in the. ordinary 
way and not differing in material particulars 
fiom the investigation, aftér which offences 
under the Penal Code are charged, our conclu- 
siom might be different. But m fact under 
the Abkari Act the accused person has the 
right.to.a special procedure regulating the 
course of :the investigation; and in the 


absence of any statement that this tight . 


has been: respected by the Police, we must 
hold: that he has been obliged to forego it 
owing to the Police holding the investigation 
instead of the Abkari Officers, who would, it 
is-to ‘be presumed, proceed in accordance 
with: the Abkari Act. i 
‘The proceedings, preliminary, to the filing 
of a. charge under the. Abkari Act, begin 
with the: steps provided in section 40 for 
securing the “production : of - the suspected 
person’ before the Abkari Officer, who. has 
jurisdiction to enquire into the case, by 
whomsoever the: arrest has. een. made, 
whether by. the, Abkari Officer or Police 
Officer or any of the -persons specified. in 


=~ 


E 
section 3r.. From’ that point,. the Act 
contemplates that only the Abkari Depart- 
ment shall have the conduct of the proceed 
ings and in the succeeding sections 411047, 
there is provision for a much more formal 
enquiry than any contemplated in Chapter 
XIV, Criminal Procedure Code. There is, no 
doubt, no éxplicit statement, so far as we © 
can -sée, in those sections that the accused 
is to be present at that enquiry or is entitled 
to cross-examine the witnesses or submit his: 
contentions. But we are told that in fact 
the practice is to.allow him to do so ; and in 
any.case these sections direct a much more 
elaborate enquiry than is provided forimthe 
Criminal Procedure Code, giving niuch more 


. definite powers to the Abkari Officer who 


holds that enquiry, and in some sections for: 
instance'sections 42 and 43, making the 
intervention of an officer of a certain’status’ 
in the department obligatory. In these. 
circumstances the submission of the charge- 


‘sheet by the Police Officers 1nstead. of the: 


Abkari Officers, presumably in accordance” 
with the Police instead ofthe Abkari Pro-° 
cedure, has, in our opinion, placed a consider 
able disability on the accused, depriving 
them of: the procedure, to which’ they’ 
would. ordinarily be entitled. d 
That being so, we cannot hold that the 
offence here has been investigated according: 
to the provisions of the spécial law, the Ab- 
kari Act. The case, it-seems to us, is similar 
to Lakshmi Narasayya v. Narasimhachafi (1), 
although there is no distinct réference- in’ 
the judgment to section 5 (2), Criminal 
Procedure Code. Taking this. view we: 
decide that the lower Court's order and the- 
submission to it-by-the Police of the charge- 
sheet offend against section 5 (2), which, 
for the present purpose must be regarded 
as controlling Chapter XIV. We-must,there-' 
fore,set aside the lower Court's order on the’ 
ground that there are no proceedings proper- 
ly instituted bv means of any legal complaint 
or charge-sheet before it. It will be for the 
Magistrate in communication with the’ Ab- 
kar Department to consider whether the 
proceedings*can be.revived on the latter 
presenting a proper charge-sheet. e 
- v. NS V. Order. set aside. ' 
(1) 21 Ind. Cas. 685; (1912) M, 


W. N. 100€; 
25 M. : 4 
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LAHORE HIGH COURT. 
SECOND Civi, ÁPPEAL NO. 924 OF 1918, 
! March 17, 1922. 

Present :—Mr. Justice Broadway and. 

Mr. Justice Abdul Oadir. 

Rat Sahib Lala MOTI SAGAR— 
PLAINTIFF—APPELLANT 


Versus 
DHANNA MAL AND oTHERS-— 


DEFENDANTS— RESPONDENTS, 

Registration Act (X VI of 1908), ss. 17, 49— 
Unregistered document— Admissibility in evidence— 
Collateral. purpose— Oval evidence, whether admissi- 
ble—Civil Procedure Code (Act V of 1908), s. x1— 
Res judicata—Erronzous decision on question. of 
law— Landlord and tenant—Tenancy, permanent — 
‘Burden of proof—Origin of tenancy, meaning of 
— Improvementis— Compensation — Appeal, second 
— Questions of fact and law. 

A Court must decide whether the purpose for 
which it is sought to use an unregistered docu- 
ment is really ‘a collateral one or is to establish 
directly title to the property sought to be convey- 
ed by the document. [p. 180, col. 1.] 

An unregistered deed of lease is not admissible 
in evidence to prove that the property to which 
it relates-was let for a term of years, nor can the 
terms of‘the lease.be.proved in such a case by oral 
evidence. [p. 181, col. r.] i 

Nialar Maly. J. Rank, 63 Ind. Cas. 90, followed, 

(Case-law discussed.) 

In deciding whether a decision in a former suit 
does or does not operate as res judicata in a subse- 
quent one the facts of each case must be considered, 


ae IF 
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_[p. 181, col. 2] 


An erroneous decision on a question of law cannot 
‘be allowed to operate as ves judicata so as to pre~ 
vent a Court from deciding the same question 
.on its arising between the same parties in a subse- 
quent suit in accordance with law. [p. 183, col. 2.] 

(Case-law discussed.) 

The question whether a tenancy is a permanent 
one or a tenancy-at-will if not a question of law, 


: is certainly a mixed question of law and. fact and 


as such is open to examination in second appeal. 
Ip. 183, col. 2.] 

‘Surendra Nath v. Dwarka : Nath, 35' Ind. Cas. 
J. 350; 21 €. W. N. 530, 
Mohoram Sheikh  Chaprasi v. Telamuddin "Khan, 
13 Ind. Cas. 605; 15 C. L. J. 220; 16 C. W. N. 
:567, Krishna Kishore Neogi v. Mir Mahomed AH, 
3 C. W. N. 255 and Sulatu.Dass v. Jadu Nath, Das 
8 C. W. N. 774 at p. 775, relied upon, 
- The onus.of proving.the permanent nature of a 
at lies upon the person asserting it. [p. 183, 
col, 2, 

The expression ‘‘ origin of the tenancy " means 


‘something more than commencemegt, though: it 


may also include that term. It means the cir- 
cumstances in which the tenancy was created. [p. 


'184, col, 1.] 


Long.possession.of a tenure by a tenant and his 
ancestors, and the landlord having permitted 
them to.erect substantial structures, which have 
been added to by successive tenants, and the trans- 
fer of the tenure from time to time by succession 
and purchase, . with the permission of the landlord, 
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express or implied, may warrant the presumption 
that the tenure is of a permanent character [p. 

ol. 1. PE. : 
=> ged presumption may also arise when it . 
can be definitely found that.land had been leased 
for building purposes. [p: 185, col. 2.) | — 

But in coming-to a decision as to- whether a 
tenancy is of a permanent nature in any'porticu- 
lar case it is on the facts of that case alone that the 
decision must be arrived at, [p. 185, col. 2.] 

(Case-law discussed.) 

As a general rule if a tenant-at-will ‘chooses to 
erect buildings on land leased to him be does so.at 
his own risk. [p. 186, col, 1.] 


Second appeal from a decree -of the 
District Judge, Delhi, dated the Qi8th 
December 1917, reversing -that of the 


Senior Subordinate Judge, Delhi, dated the 
‘th January 1917. l l 
: bokhsi Tek Chand and Lala .Durga 
Das, for the Appellant. 
Mr. C. Bevan Petman and Lala Sardha 
Ram, for the Respondents, A 
JUDGMENT.—The suit out of which 
this appeal has arisen relates to.a plot -of 
land 2,200 square yards in area situated 
in one of the by-lanes in the Sadar Bazar 
at Delhi. This land originally belonged 
to one Hafiz Banna alias Khuda Bakhsh, 
and in 1871 was.owned by Karim. Bakhsh, 
son of Khuda Bakhsh, and others. In 
1875 a partition took place between the 
proprietors and this plot of land was allotted 
to Mohammad Mirza, Musammais Anwar 
Jahan and Mehr Jahan. At the time of 
this partition certain buildings- existed on l 
the plot in question which belonged to 
Desraj-Khemraj, who, it is -allegec, had 
taken the land.on lease and had built there- 
on. In 1899 Rat TANGAN Sagar Chand : 
red a mortgage of an annas 
ii lekek pies eight share of this land. 
Subsequently, he brought a -suit on 
the strength of this mortgage, had 
the mortgaged property put. up for sale, 
and, with the sanction of the Court bought 
it. himself on the roth July rgor. -The 
necessary g e T Nar Pi 
i rot ecember I003. 
Lo es the said . Rat Bahadur 
hand purchased the remaining annas 
egies a from the owner Abdul 
Gafur. Abdul Gafur was a minor and the 
sale by him was sanctioned by the. Court. 
As has been stated above, certain build- 
ings existed on this land in 1875 which 
buildings belonged to Desraj-Ehemrzj.: On 
the 231] August 1885. Lachman. Des, .sug- 


“ 
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“eessot of Desraj- Khemraj, sold the amla 


"o m. 


(buildings) to Mool Chand, Thaker Chand, 
Lahouri Mal, Parmeshari Das and Raghu- 


"bar Dyal, for’ Rs. 4,000, vide Exhibit P- -3T, 


; a registered deed of sale. 
. sale, -while the vendors covenanted for: 


In this deed of 


` title so far as the structures and Cotton 


Presses were‘: concerned, they speci- 


. fically: refused to covenant for title so far 
as the land was concerned. 


‘On the 26th of January.1904, Rat Bahadur 


" Sagar Chand issued a notice to Mul Chand, 
‘ GhamandilLal and Thana Mal, who were 


to 


- 
C 


+, 
. qa t 


the representatives of the purchasers of 


the amla, demanding an increase of rent, 
from Rs. 12-8-0 to Rs. 25 and calling upon, 


them to vacate the site if they did not 
wish to pay the enhanced rent. -On the 
19th January 1905, Rat Bahadur’ Sagar 
Chand instituted a. suit against Mul 
Chand) etċ., for rent at the enhanced rate 
from Ist. March r904, to date of suit. 
The defendants pleaded that they were 


: ‘permanent tenauts and that the rent was 


^ 


» 5$! 


Lal ^ 


^ not liable to enhancement. The Trial Court 


decreed the suit holding that the tenancy 


was not a permanent one and the rent could . 
be“ enhanced. The- defendants appealed,. 
. and. the learned Divisional Judge, while . 
remarking that he was ‘disposed to differ. 


from the view taken "by the Trial Court 


‘on the question of the permanency of the 
- tenancy, held that .whether thé tenancy. 


^ was a permanent one or not the rent was 


: liable to enhancement. 


A - uum 1 


The decree passed 
was, : therefore, maintained. 

Rai Bahadur Sagar Chand attempted 
to get a review of this judgment by the 


* Divisional Judge on the question of the na- 
` ture of the tenancy. The learned Divi- 


~ 
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sional Judge, however, rejected the appli- 


cation for review on the ground that it did: 


not lie. 
' Since the: decree the tenants have CUR 


“tinued to pay rent at the eühanced rate of. 


. Rs. 25 permonth. In Igir a portion of 


“the amla was destroyed by’ fire. 


- tt 


On the 
‘25th May 1917, the owner of the site issued 


‘a notice to the tenants warning them against 


P re-erecting the buildings without permission. 


In spite of this, however, the tenants 
"re-built them. On the oth November 


"1913, Rat Sahib Moti Sagar, son of Rai: 
“Bahadur Sagar Chand, sent a ifotice to the: 
want calling upon them to remove their . 
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buildings by the 31st December 1913, 


‘and warning them that, in the event of their 


not doing so, they wouid be, ejected aud 
would have to pay rent in.the interval 
at the rate of Rs. 200 per mensem. 

On the oth July 1915, Rai Sahib Moti 
eagar instituted the present suit in which 
he prayed for the ejectment of the tenants- 
defendants and for recovery of Rs. 1,700 
being rent for seventeen months at the nate of 
Rs. roo per mensem. . 

The defendants pleaded that the leans 
was a permanent one and that the rent 
was not liable to enhancement. It was 


also pleaded that the decision in the former 


suit operated as ves judicata on the ques- 
tion of the permanency of thé tenancy. 

The Trial Court held that the former suit 
did not operate as res judicata and that 


‘the -tenancy was not a permanent one. 


The plaintiff was, therefore, granted a 
decree for ejectment, the defendants being 
given one year within which to remove 
The rent' was decreed at 
the rate of Rs. 50: per mensem. - 

The defendants appealed to the District 
Judge and the plaintiff filled cross- -objes- 


tions as to the rent decreed. 


The learned District Judge found: that 
the tenancy was, a permanent one and the 
defendants were not liable to ejectment 
and also that the rent was not liable to be 
enhanced. The plaintiff’s suit being thus 
dismissed, he has come up to this "Court 
in second appeal through Messrs. Tek 
Chand and Durga Das while Mr. Bevan 
Petman has -addressed us on behalf of 
defendants-respondents. 

The first: point argued at the Bar was 
as to the admissibility of the document Ex- 
hibit P-r2, dated the roth January 19871. 


This document purports to be a lease exe- 


cuted by one Ghasi Ram on behalf .of Des- 
raj-Khemraj in favour of Karim Bakhsh, etc., 
the owners of the site, and contains a recital 
that the land had been leased for a period 
of five years for the purpose of having a 
Cotton Press built thereon. The rent set- 
tled was Rs. 12 per mensem. This docü- 
ment was not registered. Mr. Tek Chand 
contended that, as it did not amount to a 
lease, registration was not compulsory. 
Hs drew our attention to Benz v. Puran Das 
(1i) whereit was held that a unilateral dzcu- 
-(t) 27 A. 1901. A.W, N. (1994) 212.- 


. Jhamphu v. Kutramani (5) ; 
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ment of this nature was not a lease and, 
tüetefote, not compulsorily registrable. At 
‘the sam? time, the learned Vakil drew 
our attention to a: Full: Bench decision 
of the Madras High Court reported as 
Syed Ajam Sahib v. Ananthanarayana Atyar 
(2) which took an opposite view. ‘To the 
same effect is a decision reported as Kanti- 
padi Somayya v. Khataya-Begam (3). We 
have considered the authorities cited and 
‘Mr. Tek Chand's arguments, and have no 
hesitation in holding that the document 
in this case is a lease and, as such, is compul- 
sorily registrable. 

It was next contended that, even if this 
document required registration, it was ad- 


missible for the purpose of proving the na-' 


ture and character of the possession held 
by the defendants since- the year 1871, 
t.e., Whether the tenancy was a permanent 
one or a tenancy-at-will. In support of 
this contention reliance was placed on 
Varada Pillai v. Jeevarathnammal (4); 


v. Rangaswami Iyengar (6); Ram Sarup 
v. Sura? Din (7) ; Raghoba v. Palhoba (8); 
Thakore Fatesingj v. Bamanji (9); Basdeo 
v. Behari Lal (xo); Jagannath Marwari v. 
Chandni Bibi (xx) and Rajah of Venkatagiri 
v. Narayan Reddi (x2). 

In Varada Pillai vw. Jeevarathnammal 
(4) the plaintiffs sought to establish their 
title in certain lands and the defence set 
up was a gift followed by possession which 
possession had ripened into full owner- 
ship by the lapse of time. The gift had 
been effected by means of certain petitions 


(2) 8 Ind. Cas. 668 ; 35 M 95; (tgto) M. W. N. 
765; 8 M. L. T. 437; 21 M. L. J. 202; 

(3) 24 Ind. Cas. 784; x L. W. 236. 

4) 53 Ind Cas. gor; 43 M. 244 at pp. 249, 251; 
(rg19) M. W. N. 724; 10 L. W: 679; 24 C. W. N. 


R. (P, C) 64; 22 Bom. L. R. > 46 1. A. 

(P.C). ME 

o) 42 Ind. Cas. 713] 39 A. 696; 15 A. L. J. 
I 


79T- 
(6) 3 Ind. Cas. 223: 6 M. L. T. 152. 
(7) 39 Ind. Cas. 258; 20.1, J. 276. 
» 45 Ind. Cas. 217. 
(9) 27 B. 515; 5 Bom. I, R. 274. 
(16) 54 Ind. Cas. rry. 
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(11) 67 Ini. Cas. 31; 26 C. W. N.65; 34 C 
4 M. L. J. 198; 6 Ind. Dee, - 


L. J. 432. 
(12) 17 M. 456; 
(8. 3) 315, 
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\ character of the possession 


Venkatachart 


.was set up by a person whose 


170 


filed by the donors and donee in accorde 
ance with which the Collector had  regis- 
tered the land in the name of the donee. 
These petitions bemg unregistered could 
not be admitted in evidence to prove the 
gift, but it was held that they could be ''re- 
ferred to as explaining the nature and 
thenceforth 
held by "the donee, (p. 251*). 

In Jhamphu v. Kutramani (5) one of two 
joint owners of certain immoveable props 
erty executed a deed of relinquishment 
in favour of the other. The deed was not 
registered, but the owner, in whose favour 
it was, remained in possession of the entire 
property. It was held that the deed was 
admissible in evidence for the purpose of 
showing the nature of occupant's posses- . 
sion since its execution. 

In Venkatachari v. Rangaswamt — Lyengar 
(6) the facts are not fully stated and the 
judgment is brief. It appears that the 
plaintiff sued the defendant to’ enforce 
the acceptance of a ‘‘ paltah.” ‘The de- 
fendant pleaded that the plaintiff's father 
had executed a document, whereby in con- 
sideration of services rendered by the de- 
fendant, he had agreed to give the defend- 
ant a rent-free palilah, It was held that 
the document, though unregistered, was 
admissible to "prove the nature of the 
defendant's possession for a number oi 
years. 

In Ram Sarup v. Suraj Din (7) it was 
held that the lease in that case conid be 
“admitted in evidence to explain’ the 
circumstances under which the defendants 
got into possession. The defendants got 


. into possession of the land leased by the 


license or permission of Gokal Das and it 
is not open to them to deny the titie of the 
person who gave: them possession. ”: `> 
In Raghoba v. Palhoba .(8) aa unregis- 
ered lease was held to be admissible- to 
prove that the relation between the paities 
was one of landlord and tenant. 
In Thakore Fatesingjt v. Bomanji (9) 
it was laid down that an unregistered 
document may be looked to, “ not in any 
way as creating a title, or as showing a trans- 
action that affected the property, bu£ mere- . 
ly as containing a clear and exhaustive 
statemeut of the adverse possession which 
up by a claims were 
"page of 43 MEd] TUMOR 
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. admittedly limited to the rights enunciated 
in such document ”’. 

In Basdeo v. Behari Lal (10) an unregis- 
tered receipt was held inadmissible to 
prove the redemption of a mortgage but 
admissible as evidence of the fact that 
a particular sum was paid on a particular 
day by the mortgagor to the mortgagee. 

In Jagannath Marwari v. Chandni Bibi 
(ir) an unregistered deed of gift was held 
admissible to explain the reason why the 
donee received the income of the property 
gifted as if she was a joint owner in pos- 
session of the same. 


In Rajah of Venkatagiri v.” Narayan 
Reddi (12) the point was quite different. 
There the action was one. for damages 
for breach of the contract to execute the 
lease and the kabuliyat was admitted in 
evidence, though unregistered, to prove 
the contract alleged to have been broken. 
Mr. Petman contended that practically all 
these authorities dealt with the question 
ot adverse possession and that they were 
not authorities for the proposition enun- 
ciated by Mr. Tek Chand, namely, that the 
document could be looked at for the pur- 
pose of ascertaining the nature of the ten- 
ancy. 

It seems to us that mno hard and 
fast rule can be laid down having regard 
to the provisions of section 49 of the Regis- 
tration Act and each case must be decided 
on its own facts, the Courts having to 
decide whether the purpose for “hich it 
is sought to use an unregistered document 
is really a collateral one, for, as pointed out 
in C. Bevan Petman v. Ganesh Das (13), 
there is a clear difference between the 
use of a document fora collateral purpose 
and its use to establish directly title in a 
part of the property conveyed. The de- 
cisions of this Courtin the.past have not 
adopted the view laid down in the cases 
cited by Mr. Tek Chand. In Dyal Singh 
v. Gian Singh (14) it was held that an 
unregistered document cannot be received 
in evidence of any transaction affecting 


' (15) 34 Ind. Cas. 542; 49 P. R. 1916; 144 P. 
W. R. 1916; 149 £. L. R. 1916. 
(14) 27 Ind. Cas..769; £42 P.el. R4 19134 
—o55 P. W. R. 1915. 
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that property. In Ja! Mal w. Beli Ram 
(15) it was held that the documents sought 
to be there used in evidence, being unre- 
gistered, were inadmissible for any pur- 
pose “‘ tending to indicate " that the plain- 
tiff had lost by partition his original share 
in the shop. Their Lordships say at page 
ro2*; “Weare clear that these documents 
cannot be looked at in this case for pos- 
session of the immoveable property they 
purport to dispose of, for the adoption of 
a different course, would permit them to 
affect that property and to be received 
as evidence of a transaction affecting that 
property." Again, in Jaman v. Chandiya 
Ram (16) the question involved related to - 
adverse possession. A gift had been set 
up and, as the deed of gift was unregistered, 
it was sought to use the said deed in order 
to show the nature of the donee's posses- 
sion, | 

Thakore Fatesingjt v. Bamanj {9) was 
considered but its correctness doubted on 
the grounds that to allow the defendants 
to prove tbeir title, in any capacity, to the 
land by means of the document would be 
to infringe the provisions of section 49 
of the Registration Act. In Kanat Mandal 
v. Shyama Charan (17) it was held that an 
unregistered lease for a period exceeding 
one year cannot be received in evidence 
to prove a present demise of the 
property constituting the relation | o: 
landlord and tenant between the parties, 
inasmuch as it could not be received in 
evidence of any transaction affecting the 
property. The decision in Maung Po O. v, 
Muniandy Servat (16) is against the admis- 
sibility of the lease in this case. It wae 
there held that a tenant could not prove 
the permanent nature of bis possessicn 
by means of an unregistered lease which 
is inadmissible in evidence. That case 
is a converse one to the present one but 
the principle there enunciated is Clearly 
applicable, . 

in Muthukaruppan Samban wv. Mullu 


(15) 33 Ind. Cas. 9483 35 P. R. 1916: 52 p, 
W. R. 1916. 

(10) 18 Ind. Cas, 918; 83 P. R. 1913; 69 P, W 
R. 1913; 196 P. L. R. 1913. ' 
(17) 10 Ind, Cas. 892. 
(189) 42 Ind. Cas. 375. 

*Pageof P. R. 1£916,.—ji Hd.] | —— 
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Samban (19) it was held that) a document 
which affects immoveable property, and 
which is reguired by law to be registered 
is, if it is not registered, inadmissible 
in evidence to prove the nature. of pos- 
session of the person claiming under it, 
such as the adverse character ofethe pos- 
session, The. force of. this decision, how- 
ever, is somewhat negatived by the deci- 
sion of their. Lordships in Varada Pillat 
ve jJeevavathnammal (4) on this particular 
point. 

The case which appears to us to be prac- 
tically .on- all fours with the present one 
is that reported as Nadar Mal v. J. 
Rank (20) where it was held that an 
unregistered deed of lease is not admissible 
in evidence to prove that the property 
to which it relates was let for a term of three 
years. This. was a. decision of a Division 
Bench of this Court, and we consider is 
clearly applicable, for in: the present case 
the plaintitf seeksto use the document to 
ptove that the land was originally leased 
for a term of five years. ` We, therefore, 
hold that the document in this case cannot 
be used for the purpose it is. sought to 
be utilized for want of registration. 

Mr. Tek Chand, then, attempted to argue 
that the terms of this lease could be proved 
aliunde. ‘This point was not taken in any 
of the grounds of the appeal and we refused 
to hear any arguments regarding it. We 
would note that N4adar Mal v. J. Rank 
(20) would exclude any attempt to 
prove the terms of the lease by oral 
evidence. 

It was next contented by Mr. Tek Chand 
that, the liability, to enhancement having 
be$n decided against the present defend- 
ants-respondents in the former suit, that 
decision operated as res judicata and that; 
as the liability to enhancement was incom- 
patible with a permanent tenancy it should 
be held that the tenancy in this case was 
a.tenancy-at-will. Our attention was drawn 
on the question. of res judicata to? Kiran 
Chandra v. Bono Behari Datta (21); Am- 
gad Ala v. Naimuddin (22); Saiyiduddin 


(rg) 25 Ind. Cas, 772; 38 M. 1158;1 L. W. 
754; 16 M. L. T. 3441 (1914) M. W. N. 768; 27 M. 


T. J- 497. 

(20) 63 Ind. Cas. go. 
(21) 59 Ind. Cas. 752. 
(22) 42 Ind. Cas, 583. 
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v, Avadh Isehari Singh (23); Gebinuih v, 
Bhugwat Pershad (24), Bhagwati Prasad Singh 
v. Parmeshwar Dutt (25); Mane Muha- 
mmad Nasya v. Dham Muhammad (26), 
Kasimaddi Muhammad | v. | Shib Pro- 
sad Das Chowdhury (27) and Kait Kumar 
Ghosh v. Bidhu Bhushan Banern (28). 
‘Before examining these cases and the 
authorities cited by Mr. Petman it will 
be as well to set down clearly the matters 
that were decided in the former suit bet- 
ween the parties. As already stated, in 
the former suit the plaintiff sued to recover 
rent at the enhanced rate of Rs. 25 per 
mensem. The defendants denied their lia- 
bility to pay rent at that rate on the ground - 
that they were permanent tenants. The 
Trial Court found that the tenancy was 
not: a permanent one and that the rate of 
rent payable was Rs. 25 per mensem. The 
Divisional Judge on appeal. came to no 
clear finding. on the question of the nature 
of the tenancy but held that, whether 
it. was permanent or not, the rent was lia- 
ble to enhancement and that the rent pay- 
able was at the rate of Rs. 25 per mensem. 
It has been conceded that this finding 
as to. the liability to enhancement 
was based on a mistaken. view- of the lew. 
Mr. Petman contended that a decision 
on a question of law could not operate 
as res judicata in subsequent suits; still 
less so when that decision was manifestly 
erroneous.’ Mr. Tek Chand, on the. other 
hand, urged that the rule of ves judicata. 
applied to decisions on questions of law 
as well as to decisions on questions of fact. 
The point is not free from difficulty, but 
it has to be borne in mind that in deciding 
whether a decision-in a former suit does 
or does not operate as. res judicata.in a 
subsequent one, the facts of each case must 
be considered. Taking the cases cited 
by Mr. Tek Chand in chronological order, 
the firstis Gopinath v. Bhugwat Pershad (24), 
where it was held that, when in a suit for malt- 
kana the issue between the parties substan- 
tially raised the question of the proprietary 


23) 40 Ind. Cas, 864; 2 P. L. W. 64. 

24) ro C. 697: 5 Ind. Dec. (N. S.) 468. 

25) 45 Ind. as. 252; 50 L. J. 16. 

(26) 16 Ind. Cas, 22; 17 C. L. J. 715; t7 Ca We , 
N. 76. 

(27) 16 Ind, Cas. 59 


0. 
10- Ind: Gas, 382; 16 C; Ih J. 994 
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right to the estate in respect of which 
the malikana was claimed and when the 
question. of the proprietary right had been 
decided in a previous suit between the same 
parties, a subsequent suit for maltkana 
would be barred by res judicata. 

It is clear that the liability to pay mali- 
kana depended on the question of the pro- 
prietary tight to the estate and a- decision 
on this question having been clearly arriv- 
edat, the doctrine of res judicata was 
manifestly applicable. 


In the present case the lability to pay 
an enhanced rent depended cn whether 
the tenancy was a permanent one or not 
and. on this point no clear finding was 
arrived at by the Divisional Judge. In Kalt 
Kumar Ghosh v. Bidhu Bhushan Banerji 
(28) the facts were different but it was held 
that when an issue has been raised on a 


disputed point in a suit for rent and has been . 


heard and finally decided the decision ope- 
rates as res judicata in a subsequent suit. 
Here, again, it will be seen that it was 
the decision on the first point that ended 
the controversy and precluded the re- 
opening ot the other point in issue. 
Mane Muhammad Nasya v. Dhani Mu- 
kammad (26) is to the same efect and 
metely lays down that a decisicn cn a 
matter in a previous rent suit oferales 
as ves judicaiain a subsequent suitif the 
matter in question is directly and substan- 
tially in issue in both suits. 
Kasimaddt Muhammad v. Shib Pro- 
sad Das Choudhury (27) does not afford 
any assistance. It was there held that the 
rate at which rent was decided to have 
beei payable in a previous rent suit was 
res judicata in a subsequent rent suit for 
the same land for another period. 
Satyiduddin v. Avadh Behari Singh (23) 
relates to the question of the liability to 
ray .maltkana, and, following Gopinath 
v. Bhugwat Per:had (24), it was held that a 
decision on this point arrived at in a former 
suit operated as resjudicalaina subsequent 
suit. - 
In Amzad Ali v. Nawnuddin (22) the 
question before the Court was what 
was the amount of rent annyally payable, 
and it was held that a decision of that 
question having Lcen arrived at in a former 
ecit, the question was res judicata, 
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Iv FEhageati Prosad Singh v. Parmeshe 
war Dutt (25) it was held that a decision 
cn a question of law may operate as res 
judicata. 

In Kiran Chandra v. Bono Behari Datta : 
(21) it was laid down that in a suit for 
enhancement of rent the question of the rete . 
of rent is an issue which must necessarily 
be decided by the Court, and the Court's 
decision on that point would operate as . 
yes judicata in a subsequent suit for rent 
in which the same question is in issue. 
We are unable to see that this authority 
affords any: assistance in deciding the 
matter before us. 

The present suit is one for the ejectment of 
the defendants, their liability to ejectment 
depends on the nature of the tenancy, and 
this question has not been previously - 
adjudicated: upon. What has been decided 
in the former suit is:— . 

Firstly, that the rent payable is liable 
to enhancement whatever the nature of 
the tenancy may be. and l 

Secondly, that the rent payable is Rs. 25 
per mensem. l 

On tbe above authorities in a suit for 
arrears of rent claimed at the rate of Rs. 
25 per mersem the defendants would te 
barred by the doctrine of ves judicata from 
raising the defence that any lesser rate 
of rent was payable. Can it, however, 
be said that the same doctrine applies 
to the finding that the rent is liable to 
enhancement ? 

Admittedly, 
an erronecus 


this finding is based on 
view of, the law, and 
Mr. Petman referred us to Chaman- 
lal | v. Bapubhai (29); Batj Nath 
Goenka v. Pudmanand Singh (30); Alim- 
unnissa Chowdhurant wv. Shama Charan 
Roy (31); Mangalathammal vw. Narayan- - 
swami Atyay (32); Vishnu v. Ramling 
(33) and Jotindra Mohun Tagore v. Shumbku 
Chunder (34). 

(Taking these also in chronological order, 
the fitst in point of time is 


(20) 22 B. 669; 11 Ind. Dec. (N. s.) 1028. 
(30) r4 Ind. Cas. 124; 39 C. 848; 16 C. LJ. 
N. 621. 


154; 16 C. W. 
(31) 32 C. 749; 1 C. L, J 176: 9 C. W.N, 406, 
(32) 30 M. 461;17 M. L.] 250. 
(33) 26 DB, 25; 3 Bom. |, R.450. 
(34) 4 C. W. N. 43. 
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Chamanlal v..  Bapubhai (29), where it constitute ves judicata but: we are of. opin- 


was laid down that a point of law, though 
decided between the same parties, can 
neyer | be. res judicata. 

In Jotindra Mohun Tagore v. Shumbhu 
Chunder (34) the point for decision was 
entirely different and , this case affords 
no assistance. 


In Vishnu v. Ramling (33) the decision , 


in. Chamanlal. v. Bapubhar (29) was 
followed, and it was. held that 


“the mere fact that ‘in the: former suit. 


thal or the produce of betel-nuts may have 
been wrongly awarded could not alter. the 
provisions of the law and, therefore, under 
the circumstances, no question of res 
judicata -arose.’ 

Mr. Petman’s eee ‘was that in 
the present case, too, the decision that the 
rent was liable to enhancement did not 
operate as ves jud:2caía, as the said decision 
` proceeded on .an. erroneous view of law. 


Mangalathammal v. Narayanswamt 
Atyay (32) is to the same effect. It 
was therc held that ‘the - ‘erroneous 


decision by a competent Tribunal of a- 


question of law directly and substantially 
in issue bétween the parties to a suit does. 
not prevent a Court from deciding the same 
question arising between the same parties 
in a subsequent suit according to law," 
although the correctness of the former 
decree could not be impugned in the later 
suit nor its effect set at naught in whole 
or in part. . 


¿In the present suit the liability to pay: 


the rent decreed in the former suit is not 
disputed in any way. 
In Alimunnissa Chowdhurani v. Shama 


Charan Roy (31) an erroneous decision on: 


à question of law was not allowed to operate 
as res judicata, although it was not held that 
a point of law could never constitute res 71. 
dicata. 

Baij Nath Goenka v. Pudmanand Singh 
(30) deals with execution proceedings; but 
at page 853* their Lordships of the Lalcutta 
High Court say that when a decision lays 
down what, the law is and is found to be 
erroneous it cannot have the force of res 
judicata in a SENA aaa for a 
different :relief.. 

‘Now; we’ are hot prepared to Jay down 
that a decision ou a point law can never 

#Page ot 39 C.—[Ed.j . à 


- 
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ion that an erroneous decisiou on a ques- 
tion of law cannot be allowed to operate 
as res judicata so as to prevent a Court from 
deciding the same question on its arising 
between the same parties in a SUUS ODORE 
suit in accordance .with law. 

„In this view we are supported by iic: 
authorities referred to above, as well as ‘ 
by Muazam Shah v. Alam Khan (35), and ' 
we hold that the decision in the former suit 
does not operate as res judicata in the pre- ` 
sent one and that the defendants are not; 
precluded from proving. that they are” 
permanent tenants: and, as such, not liable 
to ejectment. ` 

It also follows from what has been said 
above that the question of the permanent 
nature of the tenancy is not res qudicaig, , 
inasmuch as the Divisional Judge, did net . 
come to any definite decision an the point. . 
Even if he had, however, we do not think - 
it. could operate as res jw/icaia, inasmuch 
as the finding cou'd not have been attacked - 


. on appeal by the plaintiff in whose favour" 


a'deeree had been passed, víde Mulla's , 
Civil Procedure Code, pages 59 and : 60, 
and Aggarwala's Indian Practice. page 85. 


and the authorities cited thereunder. 


It is, however, clear that the onus of prov- 
ing the permanent nature of the tenancy 
lies on the defendants-respandents. - Mr. ' 
Petman contended that, as this point had 
been decided by the learned District Judge.. 
in his favour, the finding being one of fact 
could not be assailed in- second appeal. 
After giving every. consideration to the: 
arguments.advanced by him, we are of opin- : 
ion that the question, whether the tenancy ; 
is a permanent one or a tenancy-at-will, - 
if not a question of law, is certainly a mixed - 
question of law and:fact, and as such open: 
to examination, vide, nier alia, Surendra 
Nath v. Dwarka Nath (3G); Mohoram 
Sheikh Chaprasi v. Telamuddin Khan (37) ; 
Krishna Kishore Neogi v. Mir Makomed Aid 
(38) and Sulatu Dass v. Jadu Nath Das 


(39). 


(35) 44 P. R. r9o8. 
(36) 35 m ir 605; 4 44 C. mg; 24 C. L. r3 
350; 2t C. N. 550 
(7) ; I3: ands Cas 626; 15 DI J. 226; 16 E, 
QN. 507e pea 
(38), 3 C. W. N. 225. 


(34) B.O We Na 774 atpe775. 
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Now, the learned District Judge. has 
found that the origin. of the tenancy is 
unknown and that the land was leased 
for. building purposes. Also that it had 
been built upon by successive tenants 
tó the knowledge of the ground landlords 
who by rece'ving the rent must be held 
to have'permitted the building operations. 
Further, he has held’ that the defendants 
had -been in possession for a long period 
and that the buildings had been transferred 
by succession and purchase. From these 
findings he has drawn an inference that 
there was an implied: contract by which: 
the tenancy was. to be: permanent. 


Asto the origin of the tenancy being 
unknown, Mr. Tek Chand contended that 
there. was ample material on the record to 
show that the tenancy was created in 1871, 
and:he argued.that, therefore, it was wrong: 
t6. say that the origin of the tenacy was. 
not: known. He maintained that the ex- 
pression '“ origin’’ was synonymous with 
“commencement” and drew our attention to 
9 Bombay Printed Judgments, page 372 | (?) 
and: Civil Appeal No, 1125 of 1905 (unpub- 
lished). We have studied these authorities and 
are unable to find that they support the con-. 
tention put forward. We consider that the 


expression “‘origin:’ means something more 


than commencement, though it may also 
include: that term. There is, no doubt, 
some evidence to show that the tenancy 
was in existence in 1871. Indeed it may 
be: said that it commenced in, that year. 


But from. this fact alone. we do. not think " 


that. it can be said that the ‘origin, t. e., 
the'circumstances in which the tenancy was 
created, is known. We must, therefore, 
accept this finding as one by which we 
are bound. 

Then, Mr. Tek Chand attacked the finding | 
that the land had been leased for building 
purpóses and contended that there was 
no evidence on. the record to warrant such 
a conclusion. The learned District Judge 
deals with this question on page 12, lines 
3x to 49 of the printed book. It appears 
to us that his finding on this point is really 
based on inferences drawn from certain 
circumstances. These are:— 

(a) That tbe land:is situated'in the Sadar 
Bazar ; 

(b) That there was &.Cotton. Press build- 
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ing « on it in x which belonged to the 
gelengan predecessors-in-title ; : 

(c) That there is evidence to show that 
in the Sadar Bazar while one man owns 
a piece of land another owns a building 
on it; 

(d) That it is in evidence that after the 
Mutiny the land in the Sadar Bazar was. 
given for settlement purposes ; 

(e) That Hardeo, D. W. No. 1, deposes 
that the land in suit was leased for the 
erection of a Cotton Press: and 

Lf) That the plaintiff had stated that 
this Cotton Press belonged to the defen- 
dants’ predecessors-in-title. 

Now, the mere fact that the land in suit 
is situated in the Sadar Bazar is.not, by 
itself, sufficient to show the object for which 
the tenancy was created, nor does the 
mere fact that the defendants' predecessors- 
in-title owned the Cotton Press on it show 
that the land was leased for building pur- 
poses. 

Again,it has not been. shown. that the. 
whole of the land in the Sadar Bazar is 
owned as alleged, and the mere fact that 
various plots of lands situated in the said 
Bazar areso owned would scarcely warrant 
the conclusion arrived at. 

Again, seeing that the buildings in suit 
only came into existence in 1871, the refer- 
ence to what occurred after the Mutiny is 
scarcely in point. The facts of the pres- 
ent case are materially different from ihose 
in the case reported as Afzal-un-nisa v. 
Abdul Karim (40) We have not been 
able to find that Hardeo, D. W. No. 1, made- 
the statement attributed: to him, and it 
seems scarcely equitable to use the state- 
ment of the plaintiff in the manner it hag 
been used, The plaintiff was not deposing 
from personal knowledge, but from know- 
ledge derived from documents, one of which, 
the most important one, is inadmissible 
in evidence. It seems clear that none 
of the above circumstances taken singly 
can properly give rise to the inference 
that has been raised, nor, in our opinion, 
can they do so collectively. 


(40) so Ind, Cas. 749; 81 P. R. 1919; 17 A. T, J, 
608: 36 M. L. J. 580; 26 P. W. R. r919; 1 U. P.L, 
(P. C) 47 26 M. I.T. 55; 23 C. W. N. 966; (1919) 
M. W. N. 494306 L. J. 152; 21 Bom, L. R..298j 
65 P. L, R. 1919; 46 I, A. 131 (P. C.) 
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In this view of the case it is not necessary 
to discuss the authorities cited by the 
learned Counsel. We would note that 
our attention has been drawn to Prosunno 
Coóomaree Debea v. Sheikh Rutton Bepary 
(41); Secretary of State for India v. Luch- 
meswar Singh (42) ; Bent Ram vw. Kundan 
Lai (43); Mohim Chandra v. Rup Manjari 
Dasi (44) and Ismail Khan v. Jaun 
Bibi (45) by Mr. Tek Chand, while 
Mr. Petman referred to I. L. R. 4 
Calcutta 648 (?); Naba Kumari Debi 
v. Behari Lal Sen (46); Rungo Lall v. 
Wilson (47); Mohoram | Sheikh Chaprast 
v: Telamuddin Khan (37); Grey v. Ram 
Shashi Roy (48); Prosunno Cosmar v. 
Jagun Nath (49); Navalram Shankar 
Das v. Javerilal Govandram (50) ; Raja Pro- 
moda Nath vw. Sri Govindo (51) and 
"Madho Rao v. Govindbhat (52) 

‘Mr. Petman also referred to Gout’s 
Transfer of Property Act, pages 1673, 1674 


and 1678. All these authorities we have: 
examined, but it seems to us that in decid- ` 
ing a question of this kind the facts of each: 


case must be considered and that no hard 
and fast rule can be, or has been, laid down. 
No doubt, long possession of a tenure by 
a tenant and his ancestors, and: the land- 
lord having permitted them to erect sub- 
stantial structures, which have been added 
to by successive tenants, and the transfer 
of the said tenure from time to-time by 
succession'and the purchase with the per- 
mission of thelandlord; express or implied, 
would warrant the presumption that the 
tenancy was of a permanent character. 


* (41) 3C. 696; 1 C. L. R. 577; 1 Ind, Dec. (N. $.) 
1026. 


(42) 16 C. 223; 16 I. A. 6; 13 Ind, Jur. ro; 5 
Sar. P. C. J. 275; 8 Ind. Dec. (N. S.) 147. 

(43) 21 A. 496; 1 Bom. L. R. 400; 3 C. W. N. 
502; 26 I. A. 58; 7 Sar. P. C. L. 523; 9 Ind, Dec. 
(N. S.) 1022 (P. C). 

(44) 16 Ind. Cas. 213. 
(45) 27 C. 570; 4 C. W. N. 210; 14 ind. Dec. 

S 


- S. 374. 

(46) 34 C. 902; 6 C. L. T. 122; 11 C. W. N. 865; 
4 A. L. J. 570; 9 Bom. L. R. 846; 17 M. L. J. 397; 
2 M. L. T. 433; 34 I. A. 160 (P. C) 

(47) 26 C. 204; 2 C. W. N. 718; 13 Ind. Dec, 
(N. S.) 735. 
(48) 145 Ind. Cas. rro. 

M9 O C. L. R. 25. 

(50) 37 Bom. T, R. 401. 

(s1) o C. W. N. 433; 32 C. 648. 
(52) 46 Ind. Cas, 794. 
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Further, a. similar presumption -may also. 
arise when it can be definitely found that: 
land had been leased for building purposes; 
But in coming to a decision as to whether 
a tenancy is of a permanent nature in 
any particular case it is on the facts of that 
case alone that the decision must be arriv-: 
ed at. 

In the present case the origin of the 
tenancy is doubtless unknown, but we are: 
unable to agree with the Courts below in 
the inference that has been drawn as to 
the purpose for which the land was leased. 
A Cotton Press, no doubt, existed on this land 
in 1871, and it may be taken that Desraj- 
Khemraj, the owners of the Cotton Press, 
were tenants, These buildings were trans- 
ferred in 1885 by Exhibit P-3r, and the fact 
that the purchasers paid Rs. 4,000. is an 
indication that the-buildings- then in exist- 
ence ‘were of a substantial nature. I+ 
is to be remembered, however, that in the 
deed conveying these buildings the vendors. 
definitely refused to covenant for. title so 
far as the land was concerned; a circum- 
stance which we consider-is an indication 
that the vendors were uncertain of the: 
nature oftheir tenancy. Mr. Petman alleged 
that in 1895. the-buildings, including the 
tenancy of the land, again changed hands. 
It, however, appears that this. change of 
ownership took place in accordance with 
a partition, and it seemsto us that such a 
transfer is not what is contemplated: by 
the authorities cited. 

Im the present case, moreover, there has 
not been. the transfer of the tenancy by. 
succession and purchase that existed in the 
authorities cited by the learned Counsel 
on both sides. , Again, it seems to us that ` 
it cannot-be said that there has been.a fixi 
of rent. Tt is true, as pointed out by Mr, 
Petman, that a small enhancement in rent 
in the course of long possession as tenant 
would. not be of much importance, In 
the present case, however, it will be seen 
that the rent was increased very substan- 
tially, t.e., by roo per cent. in .X905. 

Again, the possession of the defendants 
has. not been. for so long a period as. was 
the case in. Casperse v. Kedar Nath (53) 
on which the learned District Judge Eos. 
relied. Assuming that the buildings came into 


(53) 38 C.738;-5. C. W.N. 858, . 
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existence in 1871, the rent was doubled in 
rgo5 after a possession of 34 years, and 
not 46 as the learned District Judge has 
ztated., d 
Again, our attention has not been drawn 
to any evidence to support the finding 
that buildings had been erected on this 
land from time to time by successive ten- 
auts. Sofaras we know, the only occasion 
when any additional buildings were erected 
was after the fire in 19xr, and it must be 
noted that the then ground landlord prompt- 
ly issued a notice to the defendants warn- 
ing them against re-erecting the premises 
without permission. 'The defendants thus 
were fully aware that their ground landlord 
was objecting to the erection of any struc- 
tures. It appears to us, therefore, that in 
. the present case there is an absence of 
long possession coupled with fixity of 
rent. 
^ We are, therefore, unable to agree with 
the lower Appellate Court’s conclusion that 
the circumstances of the present .case raise 
a presumption that the tenancy was a per- 
manent one or that there was an implied 


contract that it should be permanent. : 


The onus, as has been said above, was on 
the defendants and, in our opinion, has not 
been discharged. We must, therefore, hold 
that the tenancyis either a tenancy-at- 
will or a yearly one. 

It was then contended that, having regard 
to all the circumstances of the case, the 
defendants were not liable to eject- 
ment. We cannot, however, agree with 
this contention. The tenancy not being 
permanent, the tenants must be held to 
have been aware of their liability to eject- 
ment. In 1911 when the buildings or a 
portion of them were demolished they were 
"warned against re-building and, in spite of 
that, proceeded- to re-build. We are, there- 
. fore, unable to hold that the plaintiff is 
in any way estopped from claiming the 
eviction of the. defendants. 

Next, it was contended that in any event 
the plaintiff should be made to pay the 
price of the buildings. As a general rule, 
if a tenant-at-will chooses to erect buildings 
on Jand leased to him he does so at his own 
risk. ‘The plaintiff, however, expressed his 
willingness to pay the sum of Rs. 23,479-5 
which was the amount fixed as the value 
of the premises when the proceedings were 


i 
- 
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in the Courts below. It has not been urged 
that this sum did not represent the value 


of the premises at that time, although it ' 
15 possible that the present value is more, " 


We think that it would be equitable .to- 


allow the defendants to elect to remove . 
their buildiggs or accept the sum offered, . 
and our reason for this course is that in 
the former suit the finding . on the question . 
of the nature of the tenancy was not clear 4 


defendants to 
position was stronger 
l | x 


and might have led the 
consider that their 
than it really was. 


We, accordingly, accept this appeal, and, 


setting aside the order of the lower Appellate 


- Court, restore that of the Trial Court with 


this modification that the defendants are to 
elect within a period of three months from 
this date whether they will accept the sum 


of«Rs. 23,480 as the price of the buildings. ` 
If they fail to accept this sum within the. 


period fixed, they will be compelled to 
remove the buildings as directed by the 
Trial Court's decree, 


There remains the question as to the 
amount of rent payable. In our opinion 
the amount fixed by the Trial Court is a 
reasonable one, and we grant the plain- 
tiff a decree for Rs. 850 on account of arrears 
of rent and at the rate of Rs. 50 per mensem 
from the date of suit till the date, when the 
buildings are removed or the compensation 
referred to above is accepted, 


^7 


In all the circumstances of the case, we. 


think it equitable to allow the parties to 
bear their own costs throughout, 


A hpeai allcwed, 
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: `` PRIVY COUNCIL. | 
APPEAL FROM THE PUNJAB CHIET COURT. 
November 28, 1922. 
Presenk—Lord Buckmaster, Lord Philli- 
mote, Sir John Edge and Lord Salvesen. 
KISHEN NARAIN-—A»PPFLLANT 

: Uer SS a 
PAL MAI, AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, 
v. 2—M oorigage— Principal and interest payable 
separately — Stt for interest alone, whether tars 
subsequent claim for realisation. 

If a mortgage provides for an independent obli- 
gation to pay the principal and the interest, in a 
suit brought to obtain a personal judgment in 
iespect of the interest alone, O. II, r. 2 of 
the Civil Procedure Code would not prevent a 
subsequent claim for payment of the principal, as 
in such a case the cause of action is distinct. The 
matter is, however, different if the non-payment 
of the interest causes the principal money to be- 
come due, as in that case the cause of action— 
the non-payment of interest—gives rise to two foims 
of relief which the Code of Civil Procedure provides, 
shall not be split. [p. 188, col. 1.] 


Appeal from the decree of the Chief 
Court, Punjab, affirming that cf the District 
Judge, Delhi, . 

Messrs. DeGruyther, K. C. and Dube, for 
the Appellant. 

Mr. Wallach, for the Respondents. 

JUDGMENT. 


-Lord Buckmaster.—The difficulty in this 
case is due to the provisions ofr. 2 of O. 
ll of the Code of Civil Procedure, 1908. 
This rule provides that every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the cause of action. But the plain- 
tiff may relinquish any portion of his claim 
in oider to bring the suit within the juris- 
diction of any Court. The illustration 
‘given skows that a personal claim for the 
mortgage-money under a mortgage and the 
enforcement of the security for the debt 
are to ke regarded as one and the same cause 
of acticn. This provision is in marked 
distincticn to the law of this country, where 
a mortgagee is at liberty to appoint a Receiv- 
er urder his deed to sue for theedebt and 
to teke preceedings for sale or foreclosure 
indepencently ard at tke same time. It is 
impcrtant, therefcre, in considering the 
effect of the Code, to bear in mind that its 
cbvicus intention is to establish a rule of 
law different from that accepted here. 

‘The appellant was a mortgagee under 
? moitgage executed on the roth January 
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1904, by the three respondents, Tt was 
a mortgage to secure Rs. 11,748 ,with in- 
terest at Rs. 8 per month, and provided 
that the money was to be paid in two years. ` 
The conditions of the mortgage enabled 


the mortgagors to redeem within the two 


years if they thought fit. It also contained 
an express promise on the part of the mort- | 
gagee to pay interest for the ‘first year, and 
provided that if the interest were not paid | 
for the first year it should be competent 
to the mortgagee to cancel the fixed term ' 
ana to realise. Clause 5 dealt with the con- ' 
ditions that would arise if the interest 
were paid for the first year and there was | 
difficulty thereafter. It is one cf the cri- 
tical clauses in the present dispute, and it 
is in the following terms :— - 
“s, If we do not pay the interest on the ' 
expiry of the first year, we shall pay the 
interest on the mortgage-money after every 
three months after the expiry of the first ` 
year. If by chance we are unable to pay 
the interest after every three months, 
we shall pay it after six months withcut | 
any objection. Jf we do not pay the renmin- 
ing interest after six months, the mortgagee 
wil be at.liberty to cancel the term 
of two years and to realise with costs all 
the principal mortgage-money with inter- 
est by means of a suit from the mortgaged 
property and our other moveable and im- 
moveable property and our person. If the 
mortgagee of his own accord wishes to 
maintain the term of mortgage, he will 
have a right to realise only the iíemaining 
interest by means of a suit from the said prop- 
erty andour person. Weand our represen- 
tatives shall have no objection and refusal.” 
The interest was paid up to the 4th July 
1905, but no further payment being made 
in respect of interest, on the 17th Novem- 
ber 1908 the mortgagee sued the mort- 
gagors, and the first question that arises 
is what was the effect of that suit, i 
The plaint set out the mortgage, set 
out payment of the interest up to the 4th 
July 1905 and certain further payments 
on account of principal. It then stated 
ibat the plaintiff only sued for the remaining 
interest, and that a suit for the recovery 
of the principal and of the future interest 
would be brought later on, and it asked 
for a decree in the following ternis :-- 
“A decree for Rs. 2,390-8-0 interest at 
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the above rate from Asarh Sudhi 2, Sambat 
1962, to Mansgar Badi 8, Sambat 1965, 
corresponding to the 16th November 1908 
with costs in favour of the plaintiff against 
the defendants, recoverable from the mort- 
gaged property and the other property and 
the persons of the defendants.”  . 

The only question that appears to have 
been tried was what was the correct amount 
of interest; dnd a decree passed by the 
Subordinate Judge on the 27th Jauuary 
1909, was a decree for Rs.  2,226-13-0, 


which it was stated ‘should be charged’ 


on the mortgaged property. The mortgagee 
then attempted to get the equity of redemp- 
tion sold, and in this he succeeded before 
the Subordinate Judge, but failed on appeal. 


He.thereupon on the 19th of November : 


IQI4 instituted the proceedings out of 
which this appeal has arisen, asking the 
full mortgagee’s relief in respect of the 
mortgaged property. The District Judge held 
that r. 2 of O. II barred the case and 
dismissed the suit ; this decree was support- 
ed in the Chief Court of the Punjab; 
and from this judgment the present appeal 
has been brought. 

‘That r. 2 of O. II of the Code of 
Civil Procedure is the relative section of 
the Code applicable to the dispute is not in 
contest. The whole question is, what does 
it mean? It does not appear to their 
Lordships that if the mortgage had: pro- 
vided, as mortgages always do in this 
country, for an independent obligation to 
pay the principal and the interest, that ina 
suit brought to obtain a personal judgment 
‘in respect of the interest alone the rule world 
have prevented a subsequent claim for pay- 
ment of the principal. In such a case the 
cause of action would have been distinct. 
The matter is, however, different if the non- 
payment of the interest causes the princi- 
pal money to become due, as in that’ case 
' the cause of action—the non-paymnt of 
the interest—gives rise to two formsof relief 
which the Code provides shall not be 
split. This is illustrated by the present 
suit. The interest was paid during the 
first year, and the interest in arrears was 
that under clause 5. If, therefore, the 
plaint originally brought came &o be prop- 
erly interpreted as claiming only a personal 
relief in respect of the unpaid interest, the 
appellant’s case’ would be on surer ‘ground, 
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but, although their Lordships are anxious 
that claims for a just debt should not he 
defeated by the intricacies of legal proce- 
dure, yet they are unable to hold that the 
plaint that was originally issued by the 
appellant- can properly bear that interpre- 
tation. Thesclaim is for a decree for the 
interest '' tecoverable from the mortgaged 
property,” and the other property and 
persons of the defendants. The words 


are not dissimilar from the words of clause - 


5 of the mortgage-deed, which clearly 
points to the interest being payable (that 
is, by sale) out of the mortgaged property. 
Their Lordships are unable to give any 
other interpretation of the phrase “ re- 
coverable from the mortgaged property 
' in the appellant’s plaint than 
a claim for realisation, and the fact that the 
decree he obtained was not a decree for 
sale but in the nature of a personal judg- 
ment, does not alter its effect, for r. 2 of O. 
II provides that every suit shall include 
the whole of the claim. The suit so brought 
by the plaintiff did not include it, and 
this consequently barred the institution 
of a further suit in respect thereof. Indeed, 
when once it be accepted that the original 
plaint did seek, by its prayer, for realisa- 
tion, this. case becomes indistinguishable 
from the case of Muhammad Hafiz v. Mu- 
hammad Zakariya (1) where a similar ques- 
tion arose and was determined by this Board. 
There were, no doubt, good grounds of 
policy that caused the introduction into 
the Code of Civil Procedure of the pro- 
visions which, in the result of this case, 
will involve the appellant in some pecuni- 
ary loss, and it is the duty of the Courts 
to- interpret and carry into effect those 
rules uninfluenced by the consideration 
of the individual loss that may be occasioned 
by disobedience of the. provisions. 


Their Lordships think that this case 
was rightly decided; that the appeal 
should be «dismissed with costs, and. they 


121; 
297; 


(1) 65 Ind: Cas. 79; 49 I. A. 9; 44 A. 
M. L. J. 248; 20 A: L. J. 17; 26 C. W.N, 
C. L. J. 15 L. W. 377 ; (1922) M. bé 

24 Bom. L. R. 341; 3 P. L. 4. 279; 
^m. eee W. R: 1922; (1922) A. 1. R. {cj 
(P 


126; 


* 
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SUBRAMANIA IYER 7, CHOKALINGA MUDALIAR. 4 a i ud 


Will humbly advise His Majesty accord- 
ingly. i 

N. K. , Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
Barrows Rogers and Nevill. 

Solicitors for the Respondents :—-Messts. 
T. L. Wilson & Co. 





MADRAS HIGH COURT. 
SECOND Crvi, APPEALS Nos. 180 AND 181 
OF 1922. 

November 21, 1922. 
Present :—-Mr. Justice Phillips and 
Mr. Justice Devadoss. . 
D. SUBRAMANIA IVER, RECEIVER IN 
O. S. No. 169 OF I917 ON THE FILE OF THE 
COURT or THE DisrRiCT Mumsir, SHIYALI 
— APPELLANT IN BOTH 
Ver SS : 
CHOKALINGA MUDALIAR AND OTHERS 
. . —KESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 64, 
O. X X I, vr. 46, 51x— Negotiable Instruments, Act 
(XXVI of 1881), ss. 9, 78— Attachment of pro- 
note—Prohibitory order, effect of — Endorsement in 
favour of one of several decree-holders— Holder in 
due course——Pro-note, whether extinguishes debt, 

The. proper method of attaching a promissory- 
note under O. XXI, r. 51 of the Civil Procedure 
Code is by actual seizure and by bringing it 
into Court and a mere prohibitory order issued 
.to the judgment-debtor and the maker of the 
note forbiddiug the latter to pay and the former 
to receive the amount due does not create a 
valid attachment of the pro-note. [p. 190, col. 2; 
p. ror, col. 1.) 

A number of decree-holders in execution of 
their respective decrees attached a promissory 
note executed in favour of the judgment-debtor, 
but the attachment in every case was effected 
not by actual seizure but by mere prohibitory 
orders issued to the judgment-debtor and the 
maker of the note under O. XXI, r. 46 of the Civil 
Procedure Code. One of the decree-holders with 
knowledge of the prohibitory orders obtained an 
endorsement of the pro-note in his own favour from 
the judgment-debtor ; 

Heid, (1) thatthough the attachments wereinvalid 
as not having been made in the manner prescrib- 
‘ed by law, and section 64 of the Civil Proce- 
dure Code was not, therefore, applicable, the title 
of the jv dgment-debtor to the pro-note w&s defec- 
tive on account of the prohibitory orders which 
imposed a disability on him withrespect to the 

to-note and the  endorsee-decree-holder who 
took the note with notice of the detect was neither 
a holder in due course under section 9 of the Nego- 
tiable Instruments Act nor even a holder within 
the meaning of section 78 of the Act; [p. 19r, 
col, 2; p. 192, col, 1.) 


. (2) that the conduct of the decree-hoider was 
fraudulent, being designed to secure himself and to 
defeat the other creditors who had obtained pro. 
hibitory orders and amounted to an abuse cf 
the process of the Court. [p.192, col. r.] 

The execution of a promissory-note in satisfac- 
tion of a debt does not necessarily mean that 
the originaldebt is extinguished, the note may oper- 
ate as a substitute for the debt and the'original 
debt kept in abeyance pendiug the discharge of the 
pro-note, but it is also open to the parties to treat 
the original debt as discharged and substitute 
therefor the obligation under the pro-note. The 


-question is one of fact and depends on the inten- 


tion of the parties in.each-case. [p. 191, col, x.] 

Second appeals against the decrees of 
the District Court of East Tanjore at Nega- 
patam in Appeal Suits Nos. 18 and .17 
respectively, preferred against the decrees 
of the Court of the Third Temporary 
Subordinate Judge of Tanjore in Mayava- 
ram in Original Suits Nos. 50 and 49 «f 
I919. 

M. T. M. Krishnaswami Aiyar (with him 
Mr.. N. S. Sivaramakrishna Iyer), for the 
Appellants.—The debt to be attached 
is only the original book debt. There 
cannot be any merger of the account 
debt in the pro-note debt. The finding that 
the account debt has merged in the pro- 
note debt is not sustainable. 

Secondly, the respondent has himself 
attached the very same debt and having 
known of the attachment by the other 
creditors including the plaintiff, his conduct 
in getting an assignment in his own favour 
is clearly fraudulent, and under secticn 9 
of the NegotiableInstruments Act he cannot 
be a holder in due course, as he cannot 
be said to be a person who had no sufficient 
cause to believe that any defect existed in 
the title of the person from whom he got 
the assignment. Again, the second de- 
fendant cannot be said to be a holder un- 
der section 78, Negotiable Instruments Act, 
as he cannot maintain a suit on the note 
in his name. < 

Thirdly, the attachment of the note 
by a prohibitory order under O. XXI 
r. 46, instead of under O. XXI, r, 51, 
amounts only to an irregularity. The 
attachment can be only under O. 
XXI r. 46. Again, as the amount due to 
the appellant was borrowed by the father 
of the judgment-debtor, the deceased 


father's debt Becomes a charge on the prop- 


erties in the hands of the judgment- 


g r 


E oe 


debtor: See Bazayet Hossein v. Doolt 
Chund (1). 

Mr. K Bhashyam Atyenger (with him Mr, 
A. Sri Rangachariar, forthe Respondents.— 
Taking the last point first, the debt cannot 


become a charge on the properties: Baza- 


yet Hossein v. Doo Chund (x) is a case 
' under Muhammadan Law and the proper-. 


ties can be distributed only after the dis- 
charge of the debt on the properties. Baza- 
yet Hossein v. Doolt Chund (1) does not 
apply to the case of Hindus, 


Secondly, the question of merger by the 
account-debt in the pro-note is a question 
of fact. i 

Subramanian Chetty v. Muthia Chetty 
(2); Kodalt Mallayya v. Tarigopala Ramayya 


(3); Jambu Chetty v. Palaniappa Chettier (4). 


In second appeal the High Court cannot 
go behind the finding of the lower Court. 


“So the only debt to be attached is the 


pro-note debt and the only provision for 
the attachment of a pro-note is that pres- 
cribed in O. XXI r. 51, and that is by 
actual seizure. When the pro-note is not 
seized, section 64 cannot operate and an 
assignment, in the absence of a proper 
attachment will be good. 

Nur Ahmad vw. Altaf Ali (5); Satya 
Charan v. Mahdub Chunder (6); Ramasami 
Mocopanu v. Srinivasa Iyengar y); Sinnappan 
v. Arunachalam Pillai (8); Attar Singh v. 
Ghidam Muhammad (9). 

The judgment-debtor has not disobeyed 
any order of the Court. Exhibit II only 
prohibits him from receiving any amount 
from the garnishee and it prohibits the 
garnishee from paying the amount to 
the judgment-debtor. Here the judg- 
ment-debtor has already assigned the note 
for debt due by him. There is no disobe- 
dience in fact or in law. There is no ques- 


(x) 4 C. 402; 5 I. A. 211; 3 Sar. P..C. J. 853; 
3 Ind. Jur. 121; 2 Shome L. R. 169; 2 Ind. Dec. 
(N. $.) 255 (P. C). 

(2) 17 Ind. Cas. 721; 35 M. 63a. 

(3) ro Ind, Cas, 177 1 21 M. L. J. 462, 1o M. L. 


(3) 26 M. 526 at P. 528; 13 M. L. J.252. 
)2 A. 58; 1 Ind, Dec. (N. S.) 583. 
6) 9 C. W. N. 693. 

) 28 Ind. Cas. 284; 39 M. 389; 28 M. L. J. 338. 
(8) 53 Ind. Cas. 207; 42 M. 844; 37 M. I. J. 
375; (1019) M. W. N. 678; 19 L. W. 391; 26M, 
T. 281, 

(9) 60 Ind. Gas. 527. 
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tion of any frand and there js no evidence 
in support of the same and, the point was 
not urged in the lower Couwits oreven im 
the grounds cf appeals to this Court. 
The respondent is a holder in due course, 
The judgment-debtor’s title to the note 
cannot in any sense be said to be defective 
as he can maintain a suit cn the note, 


JUDGMENT. 

Philips, J.—The facts of this case 
are as follows:—One Chokalinga Mudali 
(called the first defendant) received a sum 
of Rs. 3,000 from one Kumaraswamy 
Pillai. The latter died and on 29th June 


1917 the first defendant executed a pro- 


missory-note for the Rs. 3,000 tq Kumara- 
swami Pillai’s son, Sadasiva Pillai. ‘There 
were many creditors of Sadasiva Pillai 
and suits were brought against him and 
several orders were passed in respect of this 
promissory-pote. Subramania Iyer (called 
the plaintiff) is the receiver in one of tiose 
suits in which a decree was obtained 
against Sadasiva. In that suit 
an order was passed on the 31st 
July 19x17 attaching this promissory 
note. On the 20th August 1917 a similar 
attachment was taken out by Kupuswami 
Iyengar (called the second defendant}. 


. There were various cth2r attachments also, 
‘and, on the 18th March 19x8, the promis- 


Sory-note was endorsed by Sadasiva to 


"Kupuswami Aiyengar. The plaintiff now 


brings the suit to recover Rs. 3,009 from 
the maker of the note, and Kupuswami 
Iyengar, the second defendant in that suit, 
has also filed a suit to recover the amount 
due under the promissory-note. The lowex 
Courts have found that there was no valid 
attachment of the promissory-note and that 
the second defendaut is a holder in due 
course and have consequently decreed the 
second defendant's suit and dismissed the 
plainsiff s suit. The plaintiff, therefore, 
appeals in both cases. 

Under O. XXI, r. 51, the method of 
attaching a promissory-note is by actual 
seizure and by bringing it into Court. _Ad- 
mittedly, this has not been done with refer- 
ence to the promissory-note executed 
by the first defendant. The orders that 
were passed are said to be orders of attach- 
ment but are really prohibitory orders 
that were addressed to Sadasiva Pilla: 
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‘and the first defendant forbidding them 
to receive or pay, respectively, the 
amount due under the note. It does 
appear from one execution petition of 
the 7th October 1917 that an attempt 
was made to seize the note but it could 
not be found and an attachment was 
not effected. ə 

It is now contended in the appeal, firstly, 
‘that the attachment was a valid attach- 
ment and that, therefore, thè endorsement 
in favour of the second defendant was 
invalid and, under section 64 of the Civil 
Procedure Code, is void as against the plain- 
tiff's claim and, secondly, that, even if the 
attachment is nota valid attachment, the 
second defendant has abused the process 
of the Court by getting an endorsement 
of the note after he had obtained the orders 
of the Court prohibiting the parties to the 


note from taking action thereon. As regards. 


the first ground, it is said that, although 
there was no attachment in the form pres- 
cribed for attachment of negotiable instru- 
ments, the prohibitory orders must be 


deemed to be attachment of the original ' 


book-debt which has not been discharged 
by the promissory-note. The execution 
“of a promissory-note in satisfaction of a 
debt does not necessarily mean that the orig- 
‘inal debt is extinguished, but the note 
may operate asa substitute for that debt 
“and the original debt is kept in abeyance 
pending the discharge or otherwise of the 
promissory-note. It is, however, certainly 
open to parties to treat the original debt 
as discharged and substitute therefor the 
obligation under the promissory-note, and 
in this case we have the finding of both 
the lower Courts that the  book-debt of 
Rs. 3,000 was discharged by the execution 
of the promissory-note. This finding is 
based on the intention of the parties and, 
consequently, I do not think it is open to 
this Courtin second appeal to interfere with 
that finding. We must take it, therefore, 
that the hook-debt had been discharged 
on the date of the prohibitory order, and 
consequently, the procedure prescribed for 
the attachment of debts not secured by 
negotiable instruments is inapplicable to 
the present case. It is, therefore, quite 
clear that the attachment of the promissory- 
note was not a valid attachment. One 
of the most important questions to be con- 


sidered in deciding whether an attachment 
is valid or not is, whether the order has 
been communicated to all parties concerned 
so as to make it effective. If a promissory- 
note is left in the hands of a party and thera 
is merely a prohibitory order telling him 
not to receive the money due thereunder it 
is always possible that he may negotiate 
the instrument or, in the case of a note pay- 
able to bearer, he may hand it on to a third 
party who woull be quite unaware that 
there was any order of Court restricting 
dealings with the note; unless, therefore, 
the actual nate is seized there is always 
a danger that third parties may bona fide 
become po sessed of it, and, if the pro- 
hibitory order was held to be a valid attach- 
ment, they would be prejudiced by such 
an order of which they were unaware. 


I, therefore, agree with the. lower Courts 


tbat the attachment was invalid, and con- 
sequently section 64, Civil Procedure Code, 
is not applicable. 

I next. have to consider the question 


: whether the second defendant has abused 


the process of the Court. The order obtained 
by him, Exhibit rr, wasan order prohibit- 
ing Sadasiva from receiving any amount 
on account of the promissory-note from 
the first defendant and an order prohibit. 
ing the first defendant from . paying 
any amount under the note. Most of the 
prohibitory orders were ‘in- similar terms 
but it does appear that ‘one of them, 
Exhibit II (c), prohibited the first defen- 
dant from receiving any amount on acccunt 
of auy promissory-note ot from adjusting 
that  promissory-note in any other way. 
The second defendant died during the pen- 
dency of the proceedings, but  Sadasiva 
was examined and he admits that the 
second defendant was a friend of his and 
that he was probably aware of the many 
orders. I think we may take it that the 
second defendaut was undoubtedly aware 
of the many orders which had been passed 
against Sadasiva and realized the risk he was 
taking in dealing with this promissory-note., 
He himself obtained an order of Court 
prohibiting the first defendant from pay- 
ing the amount and Sadasiva from re- 
ceiving the amount, and having obtained . 
this order ang knowing that many. simi- 
lar orders had also been obtained, he went 
to Sadasiva and obtained an endorse- 


ram? 
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ment from him in  contravention of the 
letter of Exhibit II and of the spirit of the 
other prohibitory orders. It .seems to me 
that this action on his part was fraudulent, 
being designed to- secure himself and to 
defeat the claims .of the other creditors 
who bad obtained -prohibitory orders. 

It is suggested that he did not actually 
disobey the orders of Court or induce 
Sadaseva -to disobey it, but, assuming 


that he was aware of Exhibit ee 
(OQ, that argument is - certainly in- 
„correct; and, even as regards the other 


orders it is clear that he intended to obtain 
the money from the first defendant not- 
‘withstanding the order’ prohibiting the 
payment. I am, therefore, inclined to hold 
that the whole of this transaction of endorse- 
ment is vitiated by fraud, and that second 
defendant’s claim being based on his own 
fraud should not be allowed, but in the 
_view-I take of the next ground of appeal, 
it is unnecessary to finally decide the case 
on this point. l f 

- There is -yet another point, which has 
been taken in appeal and that is that the 
second defendant was not a holder in due 
‘course as found by the lower Courts, and 
this I thinkis a valid objection. Under 
section -g of the Negotiable Instruments 
Act a holder in due course means “the 
payee or the endorsee thereof (namely, 
the promissory-note) if payable to order 
| before the amount mentioned in it becomes 
payable, and without having sufficient cause 
to believe that any detect existed in the title 
of the person from whom he derived his 
title." -In this case the title to the note 
.Still remained in Sadasiva after the pro- 
hibitory order, but he was unable to deal 
with the.note, or to receive money under 
itand to that extent his title was defective, 
for Ido not think it can be said that, when 
a person is under a-disability with respect 
to his property, his title thereto is without 
defect, as is argued for the respondents. 
The second defendant. was aware of this 
disability and, therefore, he had sufficient 
cause to believe that a. defect existed, 
He is not, therefore, a holder in due course, 


It is then argued that, although he is not. 


a holder in due course he is yet the holder 
of the note and that, under section 78 of 
the Negotiable Instruments Act, payment 
. of the amount -due on a promissory-note 
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must, in” order to discharge the maker 
or the acceptor, be made to the holder 
of the instrument. A holder of the pro- 
missory-note means any person entitied 
in his own name to the possession thereof 
and to receive or recover the amount due 
thereon from the parties thereto. At 
the time ,the second defendant became the 
actual possessor of the note, Sadasiva 
was restrained from receiving the amount 
from the maker and also from adjusting 
the note in any way. He cannot transfer 
any better title to the second defendant. 
The endorsement is invalid for the purpose 
of making the second defendant a holder 
in due course and I do not think it can 
then be treated as being sufficient to make 
the second defendant a holder, for it is an 
invalid endorsement. 
Apart from that endorsement, the second 
defendant is not entitled in his own name 
to the possession of the note nor to receive 
or to recover the amount due thereon. 
If he is neither theholder nor the holder 
in due course within the meauing of the 


. Áct, it follows that he has no right to re- 


cover the amount of the note from the first 
defendant ; on thé other hand, the plaintiff 
is entitled to recover the amount from 
the first defendant as garnishee and, there 
fore, these appeals must be allowed and the 
plaintiff's suit decreed with costs through- 
out and the second defendant's suit 
similarly dismissed. The first defendant 
is in no way liable for these proceedings, 
and his costs in each case must be paid 
by the. unsuccessful party. 
Devadoss, J.—1 agree. 


V. N. V.  Abfeals allowed, 


$ 
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UPPER BURMA JUDICIAL COMMIS- 


SIONER'S COURT. 
Civi, REVISION No. 178 or 1922. 
August I5, 1922. 
Present-.—Mr. Brown, A. J. C. 
MAUNG TIN AND OTHERS— APPLICANTS 
. Versus i 
- MAUNG PO YA— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, 
Paras. 14, 20, 21— Arbitration without Court's 
tutervention—Coust's power to file award in part 
_ — Refusal to file award— Effect. 

„The provisions of paragraphs 20 aad 21 of Sche- 
düle IT to the Civil Procedure Code give a Court 
power to file the award and, pass a decree in accord- 
ance withit or to refuse to file it. No other course 
Js Open to the Court. The Court has no power 
to file the award in part or to decide which part, 
if any, 01 the award is invalid. Unless the award 
Is valid in íts entirety, the only course open to the 
Court is to refuse to file it, [p. 194, col. 7.] 

Where arbitrators nave determined a matter 
not referred to arbitration, the Court to which 
an application is made to file the award, must 


refuse to do so, even though the portion of the’ 
is' 


award -which is in excess of the reference 
separabie. The Court has no power to separate 
ar amend the award in any way. [p. 193, col. 2:] 

Ma Chaung v. Ma Aing, 2 U. B. R. (1897-0r), 
297, Thiruvengadathiengay v. 


26. Ind. Cas. 697; 19 C. W. N. 476, resied on. 


Where the Court to which an application is 


made ta file an award refuses to do so because it is 
in excess oi the reterence, that does not necessarily 
mean that the award is entirely invalid but merely 
that the procedure provided by paragraphs 20 and 
21 of Schedule II to the Civil Procedure Code for 
enforcing the award is not open to the applicants, 
{p. 194, col. r.] 
Mr. P. Bose, for the Appticants. 


JUDGMENT.—The 
application in the Township Court of 
Kanbalu to file an award .of arbi- 
trators under the provisions of paragraph 
20 of the Second Schedule oof the 
Code of Civil Procedure. The Trial 
Court neither filed the award nor refused 
to file the award, but passed orders confirm- 
ing the award -partially.. The respondent 
appealed ‘to the District Court and that 
Court set aside the decree of the Trial Court 
and passed orders dismissing the suit. ‘The 
applicants at first came to this Court.-in 
second appeal, but as no s2cond appeal lies, 
they have since been given permission to 
amend the memorandum of appeal and to 
treat it as an application in revision. 

. The applicants. were engaged: by the res- 
pondent to do certain work for him, and 
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appiicants filed an 


193. 


claimed wages for their work. The respon-. 


dent claimed that he had paid the applicants 
in full. Andthisdispute between the parties 
was referred to the arbit.ators to decd. 
The arbitrators passed an award in which 
they directed the respondent to pay not 
only the balance.of wages found due, but 
also certain: other expenses, the total pay- 
ment ordered being Rs. 66-6-o0. The Trid 
Court “confirmed” the award as regards: 
Rs. 47-2-0, but. held that the sum of 
Rs. 19-4-0 incurred as costs in the Trial Court 
was outside the reference. The District, 
Court agreed with the Trial Court that the 
arbitrators in awarding the costs in question 
had exceeded the terms of reference, and 
held that the award was invalid on the face 


~ 


of it. ^ 


^ - 


' The first ground stated in the application 
before this Court is, that the reference did 
include the whole matter. But it has not 
been seriously argued that it is competent 
for this Court to interfere with-the con- 
current finding: of the two lower Courts 
on this point in revision. The contention 
is, that none of the grounds for avoiding 
the award set out in paragraphs I4 and 15 
of the Second: Schedule of the Code of Civil 
Procedure have been made out, and that 
the part of thé award which is in excess 
of the referencé is severable from the rest 
of the award. Assuming that the excess 
is so severable, I am unable to see how the 
award can be filed in this case. It was held 
by this Court in .the case ol Ma 
Chaung v. Ma Aing (1): that, in dealing 
with an application to file an award the 
Court had no power to modify or correct 
the award, to temit it for consideration -of 
to set it aside. “Its poweris limited to filing 
the award and decreeing in accordance with 
it, or to refusing to file it. In the case of 
Thiruvengadathiengay v. Vaiainatha Ayyar 
(2), it was heid that, when arbitrators had 
decided a matter not referred to arbitration 
the only course open to a Court before which 
an application to file an award had been 
made was to refuse to file the award. And 
in the case of Dinabandhu Jana v. Chinia- 
moni Jana (3) a similar view of the law 


e 
(n) 2U B.R. (1567-CI), 297. 


2) 29 M. 393. : 
(3) 26 Ind. Cas. 697; 19 C. W. Ny 476. 


^ 


194 


was taken. In that case the question was 
considered whether, having regard to the 
provisions of rule 14 (a), the portion of the 
award which was in excess of the reference 
could not be struck out. It was:held that, 
even if the invalid portion of the award wes 
separable, it would still not be enforceable 
by the summary procedure -of r. 20. The 
provisions of paragraphs 20 and 2r of the 
Second Schedule only give the Court power 
to file the award and pass a decree in ac- 
cordance with it, or to refuse-to file it. No 
other course is open to the Court. Para- 
graph 21 gives the Court no power to file 
thé award in part, or to decide which part, 
if any, of the awardis valid. Unless the 
award is valid in its entirety then the only 
course open to the Court is to refuse to file 
it, : The award in this case has been held 
to determine a matter not referred to arbi- 
. tration, and tbat is one of the grounds 
mentioned in paragraph 14 (a). It is true 
that the ground is not a good ground for 


.the purposes of paragraph 14, if the matter. 


not referred is capable of separation from 


the rest of the award. But paragraphs: 


20 and 2x give the Court no power to separate 
or amend.the awardin any way. It appears 
clear that an award cannot be filed’ which 
contains an order that the arbitrators had 
no . power, to pass. 
held that the fact that the award is in excess 
of the reference is a ground such as is men- 
tioned in rule 14, and that the only course 
open to a Court in such a case is to refuse 
to file the award. That does not necessarily 
mean that the award is entirely invalid, 
but merely that the procedure provided 
by paragraphs 20 and.2r of the Second 
Schedule for .enforcing the award is not 
open to the applicants. 

Itdoesnot,therefore, appear to me that 
any good ground has been made out for 
interfering with the orders passed by the 

istrict Court. — | 

I dismiss this application. B 
N. K. Application dismissed. 
x 4 : 


ny 


“INDIAN CASES, 
JEKKANNU SAMI AIYAR V. MUTHUKUMARA RAMASWAMI CHETTIZR, ` i 


It must, therefore, be 


[1923 


MADRAS HIGH COURT; - -~* 
APPEAL AGAINST APPELLATE ORDER. 
| No. 7 OF 1922. 
October 24, 1922. 
Present:—WMr. Justice Spencer aud , Mr. 
" Justice Venkatasubba Rao. 
JEKKANNU SAMI AIYAR— RESPONDENT 
No. 6, SURETY--APPELLANT | 
l i Versus 
MUTHUKUMARA RAMASWAMI CHET- 
` TIAR, MAJOR, AND OTHERS— 
PLAINTIFFS-PETITIONERS AND RESPONDENT 
No. 2—DEFENDANT No. 2—-RESPONDENTS. . 
Contract Act (1X of 1872), ss. 128, 134— Prin- 
cipal and surety—-Merger of estates of creditor and 
debtorv—Liability of surety— Civil -Procedure Code 
(Act V of 1908), s. 145. MEE 


Pending an appeal against a decree for mesne 

profits, stay of execution was ordered on security 
being furnished. A security bond was executed 
by a surety. The appeal was dismissed. The 
judgment-debtor died and the decree-holder succeed - 
ed to his estate. On an application by the decree- 
holder to enforce the security bond against the 
surety : "S 
' Held, that the debt due by the judgment- 
debtor. was extinguished in consequence of the 
merger of his estate with that of the decree-holder 
and, that under sections 128 and 134 of the Comn-. 
tract Act, the decree-holder could not proceed 
against the surety. [p. 196, col. 1.] 


Ordinarily, the liability of a surety is co-extensive 
with that of the principal] debtor, unless it is other- 
wise provided fot; and the liability ceases when 
the principal's debt has been extinguished. by an 
act which causes the merger of the estate of the 
creditor and the debtor. [p. 195, col 1.] 

Subrova ‘Chetty v. Rangammall, 28 M. x61; 14 
M. L. J. 482, Bwojendro Kissore v. Hindusthan 
Co-Operative - Insurance Society, 39 Ind. Cas. 705; 
44 C. 978; 25 C, L. J. 238; 21 C. W. N. 483, 
Jambu “Ramaswamy Bhagavathar w. Sundaraia 
Cheiti, 26 M. 239; 12 M. L. J. 267, distinguiskeds 


The principle « f merger applies whenever rights 
devolve either by inheritance cr are acquired 
under a valid transfer if the result cf such devolu- 
tion or acquisition is that the estates of the creditor. 
and debtor or of the mortgagee, and mortgagor 
become united wholly or in part in the person of 
& single individual; and the question whether. 
merger ¢akes place depends on the intention 
actual or presumed of the person in whom the 
interests become united. [p. 166, col. I.) 


. Banavsi Das v. Maharani Kuar, 5 A: 27;-A. 
W. N.. (1882) 140; 3 Ind. Dec. (N. S.) 5; Kudhai 
v. Sheo Dayal, 10 A. 570; A. W. N, (188:) 2311 
13 ind. Jur 275; 6 Ind. Dec. (N. s.) 383 relied on. 


Though a surety bond may be executel:n favour 
of the Court, the Court holds it for the benefit of 
the decree-holder: and in proceedings instituted 
under section 145 of the Civil Procedure Code the 
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surety ‘can put forward all defences that are open 
to him as against the decree-holder. [p. 196, col. 2.] 

Ramanathan Pillai v. Doraiswami Ayyangar, 55 
Ind.'Cas. 363; 43 M. 325; 58 M. L| J. 65; II 
L. W. 45; (1920) M. W. N. 114. 27 M. L. T. 207, 
referred to. UT 


Appeal against an order of “the Court 
of the Subordinate Judge, Tanjore, in. 


A.S. No. 57 of 1921, preferred against 


the decree of the Court of | the ' District’ 
Munsif, Tiruvadi, in E. P. No. 270 of 1920, 


in O. S. No. 365 of 19r4. 

Mr. M.S. Venkairama Iyer, 
Appellant. — 

Mr. A.C. Sampatha TIyyengar, {or the 
Respondent. dod p = N 


JUDGMENT. ` 
Spencer, J.—‘This appeal raises a quès- 
tion as to. the liability of'a .surety when 
his principal’s-debt has been extinguished 
by an act which causes the merger of the 


for the 


estates of the debtor and the creditor. As- 


the facts have been set out in my learned 
brother's judgment, I ‘will not recapi- 
tulate them. Ordinarily, the liability of 
, & Sürety is co-extensive with that of the 

principal debtor, unless it is otherwise: pro- 
vided for. There is no provision to the 
contrary in the security’ bond executed 


on January 16th, 1917, by the appellant. 


and his mother. Therein they declared 
that they would stand as sureties and 
make themselves responsible for the amount 


of Rs. 225 that might be found due to the 


plaintifis (from the defendants). An illus- 
tration of the effect of section 128 of the 
Contract Act occurs 


in like proportion. So, if thé sum recover- 
able became zero owing to the decree being’ 
reversed, the surety's liability would also 
be reduced to nothing. ‘The present. is not 
8 case of a continuing guarantee, or of 
time being given to the principal debtor, 


or of the terms of any contract between 
the creditor and the debtor being varied.: 


Therefore, the references by the respondent's 
Vakil to sections 129, 130, 133 and 135 


(1). 12 B. 7116 Ind. Dec, (N. sj 534. 


in Shek Suleman 
y- Shivram.Bhikajt (x) where it was observ- 
ed that if an amount recoverable by a' 
plaintiff from a defendant debtor is dimin-- 
ished in appeal, the surety's engagement, , 
being.one of indemnity, would diminish- 


of-the Contract Act aud to Subroya Chetly- 
v. Ragammall (2) are notto the point. Nor: 
is there any question: of the remedy against. 
the principal debtor becoming barred by.’ 


© limitation, or béing ‘kept alive by payment, 


as to which’ it. was held .in Bro- 
Jendro Kissore v. Hindusthan Co-Operative 
Insurance: Society “ (3) that section 128, 
Contract Act, “would not prevent.the lia-. 
bilities of the principal and the debtor 
being distinct in«.matters of limitation, 
and in Jambu Ramaswamy Bhagavathar 
v. Sundararaja Chettt (4) that section 134, 


Contract Act, would not help the surety. . 


- The main question to be decided in this case. 
is, whether the first defendant’s debt became 
extinguished in consequence of the merger of 
his estate with the estate of the plaintifs- 
respondents; If that question is -.answered 


in the affirmative it will follow. from sec: 


tions 128-and 134 of the Indian Contract 
Act that the respondents cannot proceed 
to recover anything on account of mesne 
profits: from the- appellant who stood as 


surety for the first delendant. In -other . 
words, the question is, whether the legal 


consequence of the creditor's act in taking 
over the first defendant's estate was.to dis- 


Á 


charge the principal debtor. . The-principle : 


of merger has been described ‘in:-Banarsi 
Das v. Maharani Kuar (5) as a union in the 
same persons of the character ofi debtar. 
and creditor and its origin has been traced 
to the confusio of Roman Law: In Kudhai. 
v. Sheo Dayal (6), it has been further ex 
plained by Mahmood, J., who: observes at 
page 575 that a man cannot be his own 
creditor or the mortgagee of his owm rights. 
Lord Halsbury in Volume 13 of his Laws of 
England, page 146, states :—“ At Law, when 
a less-estate was vested in the same person 


as a greater.estate without any: inter ' 


mediate estate between them, the less 
estate. merged: in the greater and ex- 
tinguished, without regard to the intention 
of the parties concerned: But equity is not 
guided by the rules of law as to merger," 


(2) 28 M. 161 ; 14 M. L.. J. 482. - 

(3^ 39 Ind. Cas. 705; 44 C978; 25 C. L. J. 2385 
21 C. W. N. 482. NEN 

(4) . 29 M. 239; I2 M_L. J, 267. 

(5) 5 4.27; A. W. N. (1882) 140; 3 Ind, 
M Ee a x 
^t k A. 570; A. W. N. (1888) 231; 13 Ind, 
Jur. 275; 6 Ipd, Dec, (N; $) -383 ^-^ : 
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and so the question whether merger takes: 
place '' depends upon the intention, actual. 
or presumed, of the person in whom the 
interests became-united." So, as T observ- 
ed in my judgment, in Civil Revison: 
Petition No. 680 of 1917 = (Chidambaram. 
Pillatv. Meenakshianmal (7},] the question 
of merger is one of intention, and in the 
case of a limited owner the presumption 
js against a merger. Section ror of the 
Transfer of ‘Property Act which creates 
at statutory merger .has no application 
to the present case of a personal decree 
obtained against the. first defendant fcr 
future mesne profits at the rate’of Rs. 75 
per annum. But the principle of merger 
exists !ndependently of Statute, and the 
Transfer of Property Act has been ‘treated 
as icodifying the law that already existed 
prior to its enactment. In Kudho; v. 
Sheo Dayal (6) the principle is stated to 
apply. whenever rights devolve either by 
inheritance or, are acquired under a valid 
transfer, if the result of such devolution 
or. acquisition is -that the estates of the 
judgment-creditor and the judgment-debt- 
or, or of the mortgagee and the mortgagor 
become united in whole, or in part in the 
petson of a single individual. From the 
interition of the parties, in the present case 

it might be held that there was ng merger 
-when the second defendant, Naggammal 

succeeded to the estate of her deceased son 
first defendant, as the former was a limited 
owner and the decree remained executable 
against the first defendant's estate under 
‘section 50, Civil Procedure | Code But 
when she surrendered the whole ‘estate 
to the plaintiffs as being the nearest rever- 
Sioners, reserving for herself nothing but 
a might of maintenance under Exhibit II. 
it cannot be supposed that these reversion- 
ers intended to keep alive a debt owed b 

the estate to themselves, a debt of which 
no mention is made in Exhibit II. They 
took over among others the properties 
which were-pledged by the first defendant's 
guardian aS security for reimbursement 
of the sureties in the event of their havine 
to pay the | first defendant's ‘decree debt 
for mesne profits. .What ghey must b 

deemed to have got in succession by fist 
defendant's untimely death and his mothers 


(7) 53 Ind. Cas. 842; 16 L. W. 678.. 0, 
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release deed, was the balance.of his estate-; 
after wiping out his debt to them. - .- 

Respondent's Vakil attempted to'support , 
the lower Appellate Court's judgment by | 
several other arguments: He contended ; 
that, the rudes as to creditors and debtors 
would not apply to this case, as the bond 
was executed under section 145, Civil Pro-’ 
cedure Code, in favour of the Court in the: 
form given in Appendix H, No. 13. He! 
maintained that, this procedure made the: 
Court the creditor and prevented the surety: 
from pleading discharge under section 133 
or 135 of the Contract Act, on account of 
any variance of the terms of any composi- 
tion between the creditor and the debtor. 
It is impossible to conceive how the exe- 
cution of the surety bond in favour of the 
District Munsif conveited that officer into 
a creditor in tespect of the decree debt. 
Section 145 has been enacted for the pur-' 
pose of expeditious enforcement of lia-' 
bilities against sureties, in order to avoid 
the cumbrous procedure of assigning the’ 
bond to a decree-holder and his instituting ' 
a separate suit uponit. The surety can 
put forward in those proceedings any 
defence that is open to him, and for the pur- : 
pose of appealing against any order that 
is made against Him he is expressly declared ` 
to be deemed to be a party within the mean-’ 
ing of section 47. Though the’ security’ 
bond may he executed in favour of the: 
Court, the Court holds it for ‘the benefit: 
of the decree-holder, No doubt it was held’ 
in Ramanathan Pillai v. Doraiswami Ayyan-. 
gar (8) that if the surety wants to get the 
bond cancelled, he must proceed by regular’ 
suit, but it was admitted that-he might 
become a party to execution proceedings’ 
when an application was made for an order 
against him. This case is not an author- 
ity for the startling proposition now  ad- 
vanced that in proceedings under secticn: 
145 a surety is precluded from raising any: 
defence. | 

Then it was argued that the incidents 
connected with the merger of estates would! 
not attach, where the decree-holders obtain’ 
the first defendaiit's estate long after "des 
livery of their share of property and “come 


, 
a» a 


(8) 55 Iud. Cas, 363; 43 M. 325; 38 M. 1. T. 
TUR L. W. 45; (1920) M. W. N. rri 27 M, 
EaD d 40 dope ete uua em umor ee 
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"time. after the estate. vested in first defen- 
"dant under a release deed of conveyance, 
and not by the mere operation of Hindu 
Law. But itis the surrender of the 
; widcw. of Ler life estate by means of a deed 
‘that: -iings the Hindu Law into ope- 
iraticn” and it is immaterial when the sur- 
¿render icck place. Lastly. stress was laid 
.on tbe fact that. the arreats accrued 
during thelife time of firt defendant 
-gave rise to a perscnal liability against him, 
which Dad not been extinguished. On 
‘the death of a judgment-debtor, however, 
.execuliom can only, under section 50, Civil 
Precedure Code, be taken. out against his 
propery in the hands of his legal repre- 
“sentatives. This judgment-debtor’s proper- 
. ty is now in the hands of the decree-holders- 
' When it is apparent that they can now do 
inothing but. take out execution against 
‘themselves, the argument ends in a ye- 
duclio ad absurdum. 
;: The appeal is allowed with costs here 
; and. in the lower Appellate Court, and the 
‘District Munsif's order dismiséing the first 
“and second respondent's petition is restored. 
:  Venkatasubba Rao, J.—This appeal raises 
uthe question whether the plaintiffs are 
- entitled to'execute the decree under sec- 
i tiom 145, Civil Procedure Code, against the 
: sufety: who is the appellant before us. The 
1 District Munsif held that the plaintiffs 
- were. not entitled but the Subordinate Judge 
- reversed the decision of the District Munsit. 
+. The facts maybe briefly stated: The 
3 Plaintiffs brought the action for partition of 
certain pioperties and for possession of their 
- Share; A decreé was passed, which eter aha 
i directed the fiist defendant to pay the plain- 
> tiffs mesne profits at the rate of Rs. 75 per 
i ennunr from. tke date of the plaint. An 
< appeal was filed to: the District Court, and it 


S wasdismissed.. A second appeal was pre- 


«ferred to the High Courtand, stay of exe- 
+ cuticn was ordered of the decree on the 


respect of the mesne profits decreed.. A 
+ security bond was then executed by the 
» surety appellant, who undertook té be liable 
-to ihe extent of Rs. 225 on account of the 
said profits. “The second . appeal was also 
3ultimately dismissed. -It is alleged by the 
; plaintiffs (hat & sum. of Rs. 203-12-0 is due 
;io thenr on account of mesne profits from 
h.the:.date: of -the. plaint till the date of. the 


-of the fact that 
. debtor 


delivery of the immoveable property decreed 


tothem. The execution petition is im respect 


of thatsum. ‘The first defendant died'after 
the sum now claimed by the plaintiffs accriied 


-due and the second defendant, the: mother of 
‘the first defendant, took possession of all 


the properties of the latter claiming to be 
his heir under the Hindu Law. The -plain- 


"fis asserted a title to the said properties 


against the second defendant, on the ground 


‘that their father and the first defendant 


who were step: brothers divided their '"prop- 
erties under a partition award’ and that 


‘according to the terms: of that award ‘the 


plaintiffs were entitled to succeed: to' the first 
defendant's propertiés. It may be noted 
that apart from any question of any -spe- 


‘cial rule of succession, the second defendant, 


the mother of the first defendant, would 
under the Hindu Law inherit his properties. 
It is said that this special rule of sticcés- 


Sion was recognised and given effect to 


the second appeal fo which the reference 
has been made, though I must confess this 
point is by no means clear to my mind 
and it is unnecessary to pürsue this fur- 
ther for, as a matter of fact, the second defen- 
dant, as stated above, took possession of 
all the properties of the first defendant 
without at first recognising the title of the 
plaintiffs, but. shé subsequently 
surrendered the entire estate to the plaintiffs, 
who, om the date of the execution dppli- 
cation, were in possession of it. It is not 
denied that the -plaintiffs alone have come 
into possession of all the properties of the 
deceased first defendant, and that the said 
properties far exceeded in value the sum 
now claimed in the execution petition. 
The District Munsif as well as the -Sub- 


: Judge assume that the plaintiffs succeeded 


to the properties of the first defendant as his 
heir, but the correct view would seem to 


‘be that the plaintiffs acquired “the: said 
` properties by transfer from the second defend- 
- conditidn. that. security was furnished in - 


ant -who is the heir of thefirst defendant. | 
The plaintifis seek to recover the amount 
from the surety and the District Munsif 


: dismissed the application on the ground 


that, the debt was extinguished by reason 
the qualities '^ of 
. and -creditor became united 
in the same person, viz., the plaintiffs; and 


‘the extinctien of the principal obligation 
-put an end to that of the surety.” “The’Stb- 
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Judge; disagreeing "with the District Mun- 
sif, held that the plaintifis were entitled 
to recover the amount. 

It seems to me that the Sub-Judge was 
clearly wrong. It is not denied that the 
plaintiffs became legal representatives ' of 
the first defendant. Nor is it denied that 
the properties taken possession of by the 
plaintiffs were worth considerably more 
than the amount claimed by the plaintiffs 
in execution. Under section 50, Civil Pro- 
cedure Code, where a judgment-debtor dies 
before. the decree has been fully satisfied, 
.the holder of the decree may apply to exe- 
' cute it against the legal representative 
of the deceased judgment-debtor. The sec- 
tion further provides that where the decree 
is executed against such legal representa- 
tive he shall be liable only to the extent 
of the property of the deceased which has 
"come into his hands and has not been duly 
disposed of. Now what. has happened: ? 
The plaintiffs became the legal represen- 
tatives of their debtor, and they were, there- 
fore, entitled to execute the decree against 
themselves to the extent of. his property 
which has come to their hands and the 
plaintiffs must accordingly be deemed to 
have obtained satisfaction of their decree. 
The circumstance that.the plaintiff did not 
actually take out execution against them- 
selves and recover the sum in execution is 
‘immaterial and Iam, therefore, satisfied that 
the principal obligation was in this ES 
extinguished. 

The debt due by the judgment- débitor 
having become extinguished, are the plain- 
tiffs entitled to proceed, against the surety? 
“They are not. To my mind the question 
does hot admit of any ‘doubt. Cunningham 
and Shepherd in their Indian Contract Act, 
quote the following passage from Pothier 
"when dealing witn section 134:—-“It re- 
sults from the .definition of a surety's 
, engagement, as being accessory to a princi- 
pal obligation, that the extinction of the 
“principal obligation necessarily induces 
‘that of the surety, it being the nature 
“of an accessory obligation that it cannot 
.exist without its principal.” The learned 
commentators add, ‘‘ the rule may also be 
"Qut upon the less ‘technical ground that, if 
th» release of the surcty did not follow 
` trom that of the debtor, the Jatter’s release 
. would be purely illusory, because the 
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conseqtence would be thatthe surety dn 
being compelled to pay, would immediately 
turn round the debtor." 

I find it impossible to hold that the. Cr2- 
ditor can proceed against the surety although 
the debt has been recovered. It has been 
argued on behalf of the plaintiffs that this 


‘rule which accords with common sense is 


not applicable to surety bonds executed, 
asin this case,in favour of the Court, 
Though this extraordinary contention was 
‘repeatedly urged by the plaintiffs’ Vakil 
no authority was cited in support of i 
and I have no hesitation in rejecting it 
as utterly untenable. 


It may be remarked that there is an addi- 
tional circumstance which renders this 
argument palpably: unsound. In con- 
sideration of his having executed the bond 
in question, the surety obtained from the 
first defendant a mortgage in respect of a 
property belonging to the latter, with a 
view to recoup himself out of that property 
in the event of his being compelled to-pay 
the decree amount on the judgment-debtor 
making default. That property has passed 
to the plaintiffs and is in their possession 
along with the other properties of the judg- 
ment-debtor. If the surety is compelled 
to pay the amount he canimmediately claim 
it from the. principal debtor. He can on 
paving the.amount proceed against the prop- 
erty in the hands of the plaintiffs them- 
selves and geta refund of the sums, in virtue 
of the express contract between kim and 
the judgment-debtor. 

Another argument which has been ad- 
vanced on behalf of the plaintiffs is this 
that when an application is made against 
a surety under section 145, he is precluded 
from raising a defence on the score of the 
. decree having become satisfied and that he 
must pay. the amount and then sue the plain- 
tiffs again for the recovery of it. There is 
no warrant for this position and the argu- 
ment must’ be rejected. 

It has been further urged on behalf of. 
the plaintifis that the properties having 
been originally taken by the second defend- 
ant from whom only the plaintiffs obtained 
them, the. principal obligation was. not 
extinguished. I have dealt with this point 
above and I cannot accept the argument, 
The appeal must, th erefore, be allowed 
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QUDH JUDICIAL COMMISSIONER’S 
. COURE. — 
SECOND CIVIL APPEAL NO. 214 OF 1922. 
February 2r, 1323. 
Present -—Mr. Kanhaiya Lal, J. C. 
KUNJ BEHARI—PLAINTIFE 
APPELLANT 
VErVSUS 

BHUTA-—DEFENDANT—RESPONDENT. 

Easements Act’ (V of 1882), s. 13—Ease- 
sment— Absolute necessity—Ri hi of way— Ap- 
parent and cue easement— Alternative MEANS 
of-access. . 

An ensement of necessity contempiates that 
there must be an.absolute necessity, not remove- 
able by anything which the dominant owner can 
be reasonably expected ‘tb do before the, law will 
compel an adjacent proprietor to ‘siibmit to so 
detrimenta] a right as an easement en his land 
. imposed against his will. 

Darogt Lat v. Devi Lal, 48 Ind. Cas, 
relied. on. ^ > 
c A tight of way is not an apparent dud €oiítinu- 
ous' easement as co templated by- section I 3 
of the Eisements Act. 

An. absolute nsce:sity for the exercise of a right 
of way vanishes where an alternative means of 
access is possible to a person as for instance, by 
opening a dooror passage on his wn land. 


* Appeal againsc a decree of the Additional 
- Sub- Judge, | Fyzabad, dated the 27th March 
Ig22, upholding the decree of the Additional 
Munsif, Fyzabad, dated the 13th December, 
1920. 

Mr. Hari Kishen Dhaan, for the Appellant. 

Mr. H. D. Chandra, for the Respondent. 
. JUDGMENT.—The. question for. con: 
sideration in. this appeal is, whether the 
defendant is entitled to-a right of way ac- 
crozs certain land. occupied by a temple 
anl a dharamsala: in..the -possession of 
the plaintiff. The entire . property at .one 
time belonged to Mangal, who is.said tohave 
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. close to the temple 
. zeiindar. 
_ Musammat Phuljhari, who got possession ‘of 
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built a temple and a dAhzramsala, on ‘one 
portion of it and, planted a grove on the 
remaining portion behind, ‘he way to 
the grove ran through the main gate-way 
The site belongs to the 
Mangal died leaving a widow, 


the property. She made a gift of. the grove 
to Ram Gopal, who sold it to the defendant. 


‘She also mortgaged the building, known as 
the dharamsala, with possession, in favour 


of tne plaintiff. The latter wants to'res- 
train the' defendant from passing over the 
land occupied by: the temple and dharam- 
sala, “and also claims possession over. a cer- 
tain portion of unoccupied land,. standing 
between the grove and the: dharamsala 
building. over which, it is alleged, a vAothri 
at one time existed, the wall of which is 
said to have been demolished by the. de- 
fendant,  . 

The Courts below fouud, that the defend- 
aut had not dispossessed the plaintiff from 
that land. They further found ‘that the 
defendant was entitled to a right:of. way 
over that land.and acress the land occupied 
by the temple and the dharamsala, for the 
purpose of the ingress into, and egress from, 
the grove,. .They dismissed the claim igi 
the plaintiff accordingly; — . 

It is admitted. that since his oahu 
the defendant has; cofstructed high walls 
on three sides.of the groves in the place of 
the old walls, which existed round the grove. 
There is a high way running on the south 
of the grove, and if the defendant.so chooses, 
he can cpen a door in the southern wall of 
the grove, in order to have an ingress into 
the grove from the bighway on that side. 
He has no -absolute - tight to pass on. the 
land occupied by the temple and the dharann 
sala, if he has means.of access'available toe 
wards the south by cpening a way on.that 
side. No right of way was reserved in the 
dezd executed by Musammat Phuljhari in 
favour of Ramgopal, and unless a right of 
way is absolutely necessary for the enjoyment 
of the property, or, in other words, unless 
n> other means of access are possible, he 
cannot be allowed to enforce a right of way 
through the'land of another. .Section 13 

of the Indian Easements Act (Vof 1882) lays 


down that, where a person transfers immove- 


able property, to another and an easement 
in the other immoveable ’ property of ‘the 
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outeansferor is necessary for enjoying the 
« subject of the transfer, tne transieree: shall 
vibe entitled to such easement. Hecannot, 
-Cchowever,ciaim to enjoy am casement over 
:! afke property of the transferor, as it was 
, eujoyed when the transfer took effect, unless 
othe easement was apparent and continuous, 
- or: a different intention was expressed or 
necessatily. implied: < 
. i Lhe. giit. made by Musammat Phuljhari 
~ in favour ofthe. vendor of the defendant 
_was made on the 26th November; 1997, with- 
out any reservation, and no right of way 
- could have been. acquired since. A right 
- of way is rot an apparent and continuous 
easement. The defendant ‘cannot, there- 
. fore, succeed, unless he can show that the 
\ tight of way.was absolutely necessary, or 
- that the transteree-had- no other means 
- Whatsoever, of reaching the property trans- 
férred to him. A person cannot claim.a 
right-of way on the ground of convenience, 
‘if he has other means of access ave lable, 
‘In Wutzler v. Sharpe. (Y) and .Sukhdet v. 
Ktdarnath (2) it was’accordingly held that 
an easement of necessity: was an easement 


- without which the property sold could not ` 


, be used at all, and! not one merely necessary 
formore convenient enjoyment .cf the prop- 
erty. In M unicipality of «the 


his own land,. was held not entitled to a 
way of necessity. over.the laud of the vendor, 
of which: the plot sold.formed a part. In 
Krishnamarazu.v. Marrazz- (4) and: C. H. 
Crowdy v. L. O. Reilly (5) a similar view 
was taken, As M. in .Daroga: Lal v. 
pai Lal 4,6) ant: easement of- " necessity 
coatemplates that there must be an absolute 
necessity, not removeable by anvihing, which 
the dominant owner can be reasonably ex- 
pected ‘to. do before the law ‘will compel 
an adjacent proprietor.to submit to so detri- 
mental a right as an-easemeut on his land 
imposed against his will. "There is no such 
absolute necessity shown in this case, for 


‘ Tu 
E 
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U) “5 Re aio; "A. wW. N. (£893) 151; 7 Ind. 
Dee. (N. $:)'89c. 2. 

(2) o Ind. Cas.5628; 33 A. 467; 8 A- L, J, 280. 
-- (33.19 B. 79% 10, Ind. Dec. (N. S.) 534. 

12 28 M. 495151 M. WL. J. 255. 
"fs! vy Tad: Cas. 966; 16 0. L. j. 417. 
eda) 48 Ind: Cas, 675, a E e ie ` 
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City of - 
Poona v. Vaman Rajaram Gholap (3) a person — 
who purchased a plot df Jand: adjoining his | 
own iland, having: accegsito that plot through , 
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an alternative way is available onthe south 


by opening a door cr passage in that 


direction. 


The appeal is, therefore, allowed and tre 
claim of the plaintit decreed for an injunc- 
tion restraining the defendant from passing 
over the disputed land. The plaintiff wiil 
get his coets in proportion here and bitkesto 
from the defendant who will bear bis own 
costs throughout. 


N. H. Appeai allowed. 
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SIONER’S COURT, 

CIVIL APPEAL No: 5 OF 1922. 
"Julv Ir, 1922. 
 Présent:—Mr. Brown, A. J. C. 
RAMZAN KHAN— APPELLANT 
UEYSHS 
' MARIAN BIBI-—RESPONDENT. 

Guardians and Wards Act( VITTI of 1890), s. 19 
— Minor sons—Guardianship— Father, appointment 
of. 

Where the parties are not European British 
Subjects, a Court is not authorised to appoint 
or declare the father as the guardian of his minor 
children. The father is the natural guardian . and 
does not require’ appointment. 


— Mr. D. Dutt, for the Appellant. 
. Mr. R. K. Banerjee, ior the Respondent. 


. JUDGMENT.—The appellant Ramzan 
Khan is the ‘father and, the respondent 
Marian Bibi the mother of the two' minor 
children, Abdul Gaffur alias Nga Khwe 
aud Sakhina. The parents of tke minors 
are not living together and the minors are 
living in the cüstody of the respondent, 
The appellant filed am application under 
‘the provisions of section ro of the Guardiang 
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: and Wards Act of 1890, in which he adsked 
that orders be'passed appointing bim guard- 
“jan of the persons of the minors, ‘The 
"District Court dismissed the' application 
"On the ground that the appointment was 
' not shown to be in the interest of the minors. 


Against that order the present appeal has. 


wet 


been filed. It is objected on behalf of the 
‘respondent that, the provisions, of section 
` I9 of the Guardians and Wards Act preclude 
the making of the appointment asked for. 
That’ section lays down that, "Nothing in 
this Chapter shall authorise the Court 
to appoint or declarea guardian of the.. 
person....subject to the provisions of 
this Act with respect to European British 
subjects, of a minor whose father is living 
and is not, in the opinion of the Court, unfit 
to be guard an of the person of the minor.’ 
It is not suggested by the appellant that 
he is unfit to be guardian.of the persons 
of the minors and, obviously, if he were held 


to be so unfit, it would not be proper to 


appoint him. ‘It seems to me, therefore, 
that this section, in clear and unmistàkable 
terms, enacts that- nothing in the Chapter 
can authorise the appointment of the peti- 
.tioner. The section of the law’ which em- 
powers the Court to make an order of ap- 
pointment is section .7, which is: included 
in Chapter II to which section 19 also be- 
Jones. ‘There is no’ section outsidé Chapter 
II which gives the Court any authority in 
‘the matter. The question of the appoint- 
ment of the guardian of the minor, whose 
father is living, was considered by this 
.Court nearly thirty years ago in the case 
-of Maung Maung Gyi v. Maung Po Thu (x). 
- No definite decision on the interpretation of 
section 19 of the Act was: then pronounced, 
‘as the appellant before the Court withdrew 
"his application for appointment of guardian. 
But it was pointed out im the judgment 
thatsectionrg did preclude the appoint- 
ineüt of the guardian of the person of a 
minor, unless the father was found to be 
unfit to be guardian. The only case that I 
have found which su ggests that another inter- 
‘pretation might be put on the previsions of 
this section is the Lower Burma Case of Po 
“Eho v. Ma Nyein M yat (2). In-that case the 


H 
. B. R. (1892-96), zs 
ES Cas, 1029; 5 Lr 
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appellant hád applied - to be declared grard- 
ian 'of the person and prop erty cf his minor 
son. The application’ was dismissed. by 
the Tria} Court on the ground that, the cp- 
pointment wotld not be for, the móral, 
bodily and intellectual’ well Being of the 
thinot and fer the welfare of, his estate. 
The judgment of the Chief Court dealt with 
the application on‘the merits, and dismissed 
the appeal of the applicant on the graund 
that he had ‘been’ divested’ of his rights fo 
guardianship. It appears; theréfore; to have 
been assumed that the Court would have bad 
the power to make thé appointment, if the’ 
‘appointment were otherwise suitable. The 
actual question ás to the power of the Court 
in the matter was not, however, discussed, 
and the final result-was the dismissal of the 
application. ` This case cannot be looked - 
on as a direct authority for the view that 
the Court has power to appoint or declare 
the father as guardian of a minor. 


' It is suggested on behalf of the appellant 


that if the interpretation which I put on 
section I9 be accepted, the appellant would, 
in view of the decision of their Lordships 
of the Privy Council in the case of Aue 
Besant v. Narayaniah (3), have no: remedy 
in the present case. It was-held by the 
Chief Court of Lower Burma in the case óf 
Ma Shwe Ge v. Maung Shwe Pan (4), 
that a'suit for custody of a. minor did lie in 
.the ordinary Civil Court and it -was pointed 
out by Thirkell White, C. J., in his judg- 
ment in that case that, under the provisiens 
‘of section Io, it seems not to be within the 
competence ‘of the District Court to declare 
or appoint a father to be a guardian of his 
minor children. Doubt was also éxpressed 
ds to whether, if a suit for the custody of 
children did not lie, the provisions of section 
‘25 of the Guardians and Wards m would 
avail the father. The tiling ` Ma 
‘Shwe Ge's case (4) has since jn held by 
the same Court in the case of Arunachailam 
Pillay v. Iyama (5), to have beer overruled 
by the d ecision in the Privy Council cage 
to which I have referred. The case before 


t 
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" (3) 24 Ind. Cás. 290; 38 M. 307; 27 M. Ex J 
30; 18 C. W. N. 1089; r L. W, 520; (1914) M. W..N. 
` 5885; 16 M, L. T. 165; 20 C. Ty. J. 253; 16 "Bom. E, 
- R. 625; TA 2 J. 1155; 41 I. dd dg es e. 

(4) 2 L. B. R. 140. 
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the Privy. Couacil was not.on all fours with 
Ma Shwe Ges case (4) as in the former 
case the plaintiff sued for a declaration 
that he was- entitled. to the guardianship 
and custody of his sons. It may be tliat 
the effect of this ruling has been correctly 
interpreted in Arunachallam Pillay's case (5). 
But, however that may be, I cannot find 
any authority in the judgment of their 
Lordships for the view that. a father can 
be appointed guardian under the Guardiaiis 
and Wards Act. On the contrary, the 
following passage appears in the course of 
the judgment :—'' and further, tio order dé- 


claring a guardian could by reason of section - 


I9 of the Guardians and Wards Act, 1890, 
‘be made during the respondent's life unless, 
in the opinion of the Court, he was, unfit 
. to be their güardiau, which was clearly 
not the Case." The parties to the present 
case are not Éuropean British subjects, 
and section 19 of the Act lays down, in very 
clear and unmistakable terms; that the Court 
is not authorised to appoint or declare a 
guardian of the person of a minor whose 
father is living, unless that father is unfit 
to be guardian. I can see no reason what- 
ever for supposing that an application by 
the.father himself was intended to be éx- 
cepted from the provisions of this section. 
Had the Legislature intended to make such 
‘an exception, it would have, been à simple 
thing to do so in explicit language. It 
seems to me that the section is capable of 
Only one interpretation and that interpte- 
tation must be accepted by the Courts. 
.Whether this interpretation will operate 
unfairly on the appellant, as is sugzested 
on his behalf, is not for decision in this case. 
“The view of the Legislature presumably 
was that the father is the natural guardian 
and does not require appointment. In that 
view of the case, and if, it be held that 
the decision of the Privy Council debars 
the appellant from bringing a regular suit 
-for the custody of his children, there would 
seem -to be nothing to prevent him from 
making an application under section 25 
cf the Guardians and Wards Act. A doubt 
was expressed in Ma Shwe Ge's case (4) 
whether a person, who never had had 
the custody of the minor, could oftain 
such custody by means of an application 
under section 25. I am not prepared 
ja this appeal to express sany definite 


‘appoint or declare , the 
oae else, to be guardian of the persons 


"Nassaporia Memons and Halai Memons. 
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opinion, either on this point or, as to 
wnether. a regula: suit tor custody of 
the minor would lie. However’ that 
may be, and whatever the results, I 
am of opinion that the District Court 
had clearly no authority whatsoever to 
father, or any 


of the’ minors in tais case. I dismiss this 
appeal with” costs. Advocate’s fee one 
gold mohur. j zs Hi 
NRE (s , Appeal dismissed. 


PRIVY COUNCIL. 
‘APPEAL FROM THE BomBay Hien Covrr. - 
- November 9, 1922. 


Present “Lord Dunedin, Lord Phillimore, 
. Sir John Edge and Mr. Ameer Ali. 


KHATUBAI—AppELLANT 
V£FSHS ` 


MAHOMED HAJI ABU AND OTIERS-—: 


RESPONDENTS.. 


Converts—Hindu converts to Islam—Halai 


Memons of Porzbunier—Succession of ferrules, 


There are amoag the Muhammadanscertaiu groups 
whose .ancestors were Hindus and  professe! the 


‘Hindu religion and were then converted to Islam. 


Among these groups may be reckoned Khojas, 
Suni Bohras, Molesalam Girasias, Cutchi Memons, 

The Halai Memons in Porebunder ‘are governed 
by the Hindu Law with regard to the succession of 
females. ° 


Appeal from the decree of the Bombay 


High Court reversing a decree of the Single 


Judge of the same Court in its Original 
Jurisdiction. : 
Messrs. De Gruyther, K. C., and F arwell, 
for the Appellant. | 
Messrs, Upjohn, K. C., Raikes and Polak, 
for the Respondents. ` - 
JUDGMENT.—The present appeal `re- 
lates to the succession of one Haji Abu 
Haji Habib, who died intestate at Bom- 
bay on the 30th November 1914. ‘The con- 
test.is between a daughter, the plaintiff 
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and appellant, ‘on the one hand, and a 
son and other members of the family, 
the defendants and respondents, on the 
other, and depends entirely upon what is 
the Jaw of succession to be applied to the 
property of the deceased. ` 

Now, the ' deceased was a Muhammadan. 
“Accordingly, the Indian Succession Act does 
not apply, and if nothing more were known 
it would be obvious that the ordinary 
Muhammadan Law of succession would 
fall to be applied, which would mean that 
"the appellant would succeed. But the 
deceased was not what may be termed-ah 
ordinary Muhammadan, ‘There are among 
the Muhammadanis certain groups - whose 
‘ancestors were Hindus and professed the 
‘Hindu religion, and were. thea - converted 
‘to Islam. Among these- groups may be 
‘reckoned, as is shown by decided cases, 
Khojas, Suri Bohras, Molesalam Girasias, 
Cutchi Memons, Nassapooria Memons ; and, 
lastly, Halai Memons, to which group the 
deceased belonged. Now, with regard to 
the groups -other than Halai Memons, 
it has been held ‘by a succession of cases 
beginning with a case decided by Sir Ers- 
kine Perry in 1847, that the converts had 
retained their Hindu Law relating to the 
exclusion of females from sticcessiori, 
‘and that that law had been engrafted’ 
as a custom fon the Muhammadan Jaw, 
although not in accordance with the rules 
of the Koran. In the present case, as is 
said by the learned Chief Justice, an entirely 
novel question is raised, viz., what is the 
customary law governing the. succession ‘to 
à non-Cutchi Memon of Porebunder? ‘Both 
the learned Judge of - the first instance 
and the learned Judges of the Appeal Court 
_held that the deceased was, so to speak, 
“a Porebunder and nota Bombay Memon. 
These being concurrent findings of fact, 
their Lordships, while entirely agreeing 
with them, need not examine- the evi- 
dence on which they are founded. It 
followsthat the personal law of the deceased, 
so far as the question for decision in the 
present appeal is concerned, was the law 
of a Halai Memon of Porebunder. 

it may be here well to say a word as 


to what is meant by a Halai Memon. A- 


Memon, as the word denotes, is a convert, 
The name Memon, however, has not been, 
applied to all branches of Hindu converts, 


INDIAN’ 4 


‘erty distributed on.. succession . 
.to the tenets of the Muhammadan. Law, 
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e. g., as in'the' case of the Khojas... There 
"was a body which. came from Sind and 
settled in Cutch; and these have been de 
nominated as. Cutchi Memons: Another 
body from the same place settled in’ the 
Halai Prant.of Kathiawar, and these. have 
been designated Halai Memons. Some of 
the Halai Memons pushed on‘ to Bombay, 
‘where they have formed. a community 
known as the Bombay: Halai. Memons. 
There was also an immigration to Bombay 
from Cutch, and.the Cutchi Memons formed 
by themselves a separate community in 
Bombay from the Halai Memons.. Now, 
it is admitted that, so far as the Bombay 
Halai Memons are concerned, they have been 
content for many years to have their prop- 
according 


so-that if the deceased had.been, in the pro- 
‘pet-sense of the word, a Bombay Halai 
‘Memon, the question of the succession would 
have: been solved. But, as already stated, 
both Courts have found that he was not 
a. Bombay Halai Memon, but a Porebunder 
Halai Memon, , The question, therefore, 
is, does a Halai Memon domiciled in Pare- 
bunder follow. the Hindu or Muhammadan 
Law with ‘regard to the succession, of 
females. 

Voluminous evidence was taken wind 
consisted .of (x) the reports. of set of judg- 
ments of the Porebunder Courts— Pore- 
bunder being a Native State, from whose 
Courts there is no appeal either to any appeal 
Court in India or to the King in Council, 
(2). oral testimony from Pleaders and from 
‘persons belonging to the community -in 
-Porebunder as to what the custom of suc- 
cession was. The learned Judge of first 
instance, after a careful and elaborate 
judgment, came to the conclusion that 
the custom of süccession according - to 
Hindu Law was not sufficiently proved 
so as to’ oust the general application of tue 
Muhammadan Law. 

On appeal that judgment was —SÜ 
and an equally careful and elaborate judg- 
ment pronounced, by the learned Judges of 
the Court of Appeal. 

Their Lordships, After careful considera- 
tion; arë in accordance with the views cf 
the Appeal Court. The learned Trial Judge 
has, in their view, drawn a wrong inference 
from the fact that the Bombay Halai 
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‘Mentions, follow: the Muhammadan Law, 
‘and they cannot help, thinking. that this 
inference has culoured:his views on the whole 
‘case. Finding that these Bombay Halai 
Memons practise in-the matter of suc- 
:cession the Muhammadan law, he -has 
"drawn the inference that when they came 
to Bombay from Kathiawar they brought 
‘that. Law with them, and that, consequently, 
the community which they left also followad 
the Muhammadan. Law. Their Lordships 
sagtee with ‘Macleod, J., thatthis is not a 
:necessary inference. Hit is otherwise shown 
that the Kathiawar.-Halai Memons. prac- 
‘tised’ the Hindu ; Law excluding females 
from succession, it is equally. easy to infer 
‘that the: ‘Bombay Memons, finding them- 
Selves among other Muhammadans who fol- 
lowed the. Muhammadan Law in its purity, 
‘renounced the custom of the Hindu Law of 
isuccession in favour of the orthodox tenets 
lof their own: religion. An example of. this 
may be found in the case of Abdurahim 

‘Haji Ismail Mathu v. Halimabat (x) (ihe 
‘Mombasa case). Of course, this isnot an in- 
‘ference which itself need necessarily be 
-drawn, but it counter-balances the other, 
“tand matters are, therefore, left as they 
“were, viz., to depend on an enquiry as: to 
what has been de facto the practice of the 
XHalai Memons in Porebunder. 

. The decisions of the Porebunder Courts 
mare minutely examined by Macleod, .J., 
"Phe most that can be said for the appellant 
‘was reduced in the cross-examination of 
“her chief witness to this :— ... 

:. '" Im Porebunder there is-a conflict of 
'decision, but the latest is that Hindu Law 
governs Halai Memons. That is the deci- 


-sion of the final Court of: Appeal there — 


ix: Huzur Court.” i 


' It has been objected to this last and most 
authoritative decision—for it was the deci- 
Sion cf the highest Tribunal in Pórebünder 
—that it is based on a misreading of the 
Mombasa case. It probably does go toó 
far in thinking that their Lordships in that 
‘ease laid it down as a genetal proposition 
that al Memons necessarily follow: Hindu 
Law of succession. But that was not. tHe 
pily ground of judgment, and the judg, 


(i): 32 ind. eg 4133 43 0.40357 3o M. L. if 
127; 20 C. W. N./362; (1916) TIM, Wi N. 170 
3-Bóm.IL.-R. 635 (P. e). "rc a 
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ment remains as the. last. cf ie A 
Courts. 
. Their Lordshi ips, however, are nat. in- 
elined to take the view that that settles 
the matter, for the enquiry is. not as to hat 
is the Porebander. Law, bat as to wnaf is 
the Porebunder castom. But the judg- 
ments o£ the Courts are goad as evi dence, 
and they gare borne out by the other evi- 
-dence in the case. Here their Lardships 
‘dre content. to. follow tha result arrive] 
at by Scott, C. J., who after. a most care- 
fal examination cf tha evidence sums it up 
thus: 

“Ona. consideration of all the cases above 


-mentioned, the evidence seems to mê to 


-be all one way. Twenty-five cases -are 
‘proved. which indicate that Hindu Law 
:Was applied and not Muhammadan Law, 
and there is no: clear case of tae application 
‘of Muhammadan Law . among No 
‘settled at Porebuader.": 

- The learned Counsel for the yoda: 

directed criticism t» the character of car- 
tain of the witnesses, bat saca criticism is 
:of small avail in contrast with. the over- 
-whelming effect of the negative resilt 
‘alluded to by: the: Chief Justice, that tūre 
is no clear case of succession according to 
the Muhammadan Law. 
. Their Lordships will, the rafore, hambly 
advise his Majesty to, dismiss the, appeal 
¿with costs. TM 

NK, Appeal ‘dismissed. 


. Solicitors ‘for the _Appellant.—Messss. 
, Walton & Co. 


Solicitors for the Res ponden t.—-Messis, 


LT. L. Wilson & Co. 
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. UPPER. BURMA JUDICIAL. COM. 
MISSIONER’S COURT.. NP 
SE OND CIVIL APPEAL No. 577 OF 1921. 
August 22, 1922. 
Present:—Mr. Brown, A. J. C. 

MAUN G PO MYA-— APPEL, ANT. 

d UZFSHS e 

MA GYAN BON, DECEASED, BY HE? 
LEGAL REPRESENTATIVE, MA TIN 

— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O.' 


XXIL rr. 4, 5—Death of . party to suit — Repre- 
sentation of estate—— Procedure. 


Acrording to the provisions of O. XXII of the 


Civil Procedure Code, it is not necessary to bring 
all tlie heirs of the deceased on record as his legal 
representatives. 5 206, col t.j 


Ghamandi Lalv. Amir Busan. 16 A. 211p A. 
W, N. (1894) 22; 8Ind. Dec. (N.S.) 136, dissented, 
from: 

Where a person has been added as.a legal re- 
presentative by the Court and has, .as a 


matter of fact, represented the estate throughout,. - 


and no objectiou to.the effect that the estate has 
uot been properly represented has been taken 
at the hearing, the requirements of O. XXII of 
the Civil Procedure Code are fulfilled 
and the orders passed are binding on the estate, 
subject to the right of any person, not a party, 
to sue.to have those orders set aside on the ground 
of coliusion or fraud. DP 207, col. 1.] 


Second Appeal. 
` Mr..Maung Su, for the Appellant. - 
Mr... C. Mukerjce, for the Respondent. 


JUDGMENT.—The suit out of which, 
this appeal bas arisen was filed by one Ma, 
Gyan Bon in the Trial Court, where she 
obtained a decree in her tavour for the re- 
demption of a mortgage. After the suit 
had been heard, but before judgment had 
been ‘pronounced, Ma Gyan Bon died. The 
present appellant Maung Po Mya who. was 
a defendant in the original suit appealed 
to the District Court, and made the present 
respondent Ma Tin, Ma Gyan Bon's daughter, 
respondent, as legal representative of Ma 
Gyan .Bon. No objection was taken to 
Ma Tin’s representing the estate,’ and the 
appeal was dismissed. Onthe 22nd Se ptem- 
ber. 1921, Maung Po Mya, filed ihe present 
appeal under the provisions of secticn 1CO 


of the Code of Civil Proccátie, against tke ', 


decree of the lower Appellate Couit, and 
again made Ma ‘Tin the respondent as the 
legal representative of Ma Gyan Bon. When 


the appeal came on for hearing on the 28th 
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June, 1922, die lerne AH doe the, 
respondent stated that the decease’ Ma Gyan 
Bon had another child, one Maung Hla 
Baw, and claimed that Maung Hla Buw 
should have been added as' legal representa- 
tive. It was admitted on behalf of ite 
appellant that Maung Hla. Baw was 
a co-heir of Ma Gyan Bon, and 
application was then made by ihe 
appellant to add Maung Hla Baw : as a 
respondent. To this objection is taken on 
behalf of Ma Tin, and the question now. . 
for decision is whether Maung Hla Baw 
should now be added as a legal reptesentative 
of Ma Gyan Bon, and if not what the result 
will be of the failure to. join him as a ` res-' 
pondent. It has been suggested.on behalf 
of the EE that the provisions of 
r.20 of O. XLI should beinvoked., But it 
does ues appear to me that it is possible 
to apply this rule to the present case. The: 
Court has power to act under that rule only 
when the particular person it is desired to 
add was a party to the suit in the Ccurt 
from whose decree the appeal is pre- 
ferred. Maung Hla Baw was clearly 
not a party to the appeal in the District 
Court. Ma Gyan Bon was a patty in the ; 
original. suit, but to say that any person 
who is one of her legal representatives was 
also a party to that suit, sèems to me-to be 
unduly stretching the meaning of the terms 
of the rule. And.if the Court cannot acd 
Maung Hla Baw under the provisions of 


` this rule, it is difficult to see how he can be 


added at this stage of the proceedings. 
Under the provisions of r. 4 of O. X XII when 


.& sole defendant dies, ihe Court is bound 


on application to cause the legal repre- 
sentative of that defendant to be added as 
a defendant in his place, and under the pro- 
visionsofrule IT, in the case .oi appeals, 
the word defendant, includes respondent. 
If a legal representative is so added, then 
the suit.or appeal may procecd as against 
the estate of the deceased. When a questicn 
arises as to who i is or is not the legal rcpre- 
scntative of the deceased, that question is s to, 
be decided by the Court under the provisions 
of r. S. Butihe proper time to raise fle 

westion, as. 10 who is the legal representative, 
is obviously ‘before the bearirg of the suit 

or appeal proceeds, Until that: question 
is settled, the suit or appeal cannot prececd 
at all, Thé present ‘respondent should Obs 
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viously, therefore, have raised the question, 


as.to who was legal représentative of Ma: 
Gyan Bon, ip the Lower - Appellate Court 
before the appeal was heard.- He did not 
do so, with the result that for the purposes 
of that appeal the estate was represented 
by Ma Tin alone. It seems to me to be too 
late now to rdise the point, and if'it were 
raised Maung Hla Baw could not’ now be 
added as the period of limitation for an 
appeal against him has long expired. There 
is not, and never has been, any application 
by Maung Hla Baw to be made a party, 
either in this Court, or in the Lower Appel- 
late Court. The question has arisen solely 
because the respondent Ma- “Tin hopes 
that the failure to add him as party may 
result in the failure of the appeal. But 
I can see no reason why the absence of 
Maung Hla Baw should have any such re- 
sult. It is true that the decision in the 
case of Ghamand: Lal v. Amir Begam (1) 
appears to support the contention of the 
respondent on this point. In that case 
the appellant died during thé pendency 
of the appeal, and one only of his three 
heirs was brought on to the record as legal 
representative of the deceased, and it was 
held that the deceased was not properly 
tepresented, and that the appeal must, there- 
fore, fail. The learned Judges who decided 
that case remarked that the term legal re- 
presentative must, where there are more 
than one legal representative, be read in 
the plural, and that unless they are all added 
there is no proper representation of the de- 
ceased. But they apparently recognised 
that this argument could -not be carried 
to its logical conclusion, as they further 
remarked that if all the legal representatives 
were not willing to be added as-appellants 
they should be added as respondents. But 
the addition of the remaining legal repre- 
sentatives as respondents could not make 
the appellant any more representative of 
the estate than he was before. The appeal 
would still be prosecuted only by à partial 
representation of the estate. And the hope- 
less confusion that might arise from this 
interpretation of the law being strictly 
followed is obvious. No litigant would be 
) E Es ur 
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safe when’ thè- opposite’ party died. -That 
party might add a number of legal repre- 
sentatives, but not know of the existence 
of some others, and his suit would then have 
to fail, or be of no effect, A different view 
of the law on this point was taken by the 
High Coutt of Madras in the case ot Kadir 
Mohideen ^ M 'arükkayar v. -- Muthu- 
krishna Ayyar (2). In the coursé of the 
judgment i in that case the following passage 
Occurs:--—"In our opinion a person whom 
the plaintiff allegés. to be the legal’ repre- 
sentative or one of the legal representatives 
of the deceased-defenddnt, and whose name 
the Court enters on the record i in the place' 
of such defendant sufficiently; represents. 
the estate of the deceased for the purposes 
of the suit ‘and in the absence of any fraud. 
or collusion the décree passed in such suit 
will bind such estate, . . . . . Ifthe 
true legal representative or.all the legal 
representatives, do not intervene, it can 
be due only to his or their laches. This is 
the principle of representation which obtains 
under the English Law, when it is necessary 
that the representative of a person deceased 
be made a party to a pending suit and that 
principle is reproduced in section 38 of the 
Probate and Administration Act. A person 
prosecuting or defending a suit as the legal 
representative: of a-^deceased party will of 
course be accountable to others who, like 
bimself, are also the legal representatives 
of the deceased or to the true legal repre- 
sentative, as the case may be." The pro- 
visions of O. XXII seem to me to be framed 
for the sole purpose of providing for the 
continuance of litigation on a party dying 
or changing hislegal character. If, under r. 5 
of the Order, a question is raised at the proper 
time as to who is the legal representative 
or who are the: legal representatives, then 
for the purpose of the suit, but for that 
pürpose only, thé Coürt has to decide the 
point. The Court quite obviously cannot 
under the provisions of that Order come 
to any binding decision as between the vari- 
ous claimants to the estate. All that it 
can decide is who is to represent the estate 
for the purposes of the suit. And once the 
Court has decided on that point, then the 
person the Court adds to the record as legal 
representative, is the legal representative 
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for the purposes of that suit, just as surely 
as if he were appointed for the purpose by' 
a Di trict Judge under the provisions of 
sect'on 38 of the Probate and Administration 
Act. When, as in the present case, one 
peson has been added as legal representative 
in the First Court of Appeal, and fhat person 
has, as a matter of fact, represented that 
estate throughout the hearing of that appeal, 
and no obj ection, to the effect that the estate 
has not been p. operly represented, has teen 
“taken at the hearing, then it appears to me 
that the requirements of O. XXII of the Code 
have been fulfilled, and the orders passed 
are binding on the estate, subject to the right 
of any person, not a party; to sue to have 
those orders set aside on the ground of collu- 
sion or fraud. The present case is some- 
what complicated by the fact that Ma Gyan 
Bon herself was dead before the first appeal 
was filed, and has never been personally 
a party to the appeal. But for the purposes 
of the,representation of her estate the appeal 
proceedings must be looked on as merely 
à continuation: of the proceedings of the 
Trial Coutt. And the same general principles 
would apply i in a case where, as in the pre* 
sent case, the deceased died before the appeal 
was fii ed, and in a case where the death 
took place. during the pendency of the appeal. 
In either case the death has taken place 
during the pendency of the proceedings. 
There is no suggestion here of collusion 
or fraud or that Ma Gyan Bon’s interests 
ara not properly represented. The conclu- 
sion I come to, therefore, is that it is too late 
now to add Maunz Hla Baw, who has never 
himself applied to be added as a party to 
this appeal, but that the appeal can proceed, 
and thai the orders passed in the appeal 
will bind the estate of Ma Gyan Bon, sub- 
juct to any possible right Maung Hla Baw 
may have to sue subsequently to have the 
decree set asidé on the ground of fraud or 
any other goodground, I,therefore, reject 
the application to add Maung Hla Baw 
as a party to the appeal, and direct that the 
haring of the appeal do proceed. 
N. K. 
Application for substitution reie:ted. 
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‘MADRAS HIGH CORE: 
. Civ, AePEAL.NO: 85 oF x ; 
^. November I, 1022.  ." 

Present. —Mr. Justice Krishnan and 
Mr; Justice Ramesam. 

. THONA SINA NAINA MUHAMMAD: 
ROWTHER-—DErENDÀNT—APPEI, LANT 
YEN Sus 
MONA MOONA ABDUL RAHAMAN ROW- 
THER—PLAINTIFF—RESPONDEN m, 

-Civil Procedure Code CA V -of.-1968) $ di 
Exp: IV, application of-—Res judicata—Suil for 
Possession as joint purchaséy—Subsequent. Suit as 
owner by inheritance, maintainability- of: 

Though under O. II, r. 2, Civil Procedure Code, 
a’ plaintiff is not bound to join in one suit “all 
tle causes of action he has got against the defendant, 
he is bound to bring forward all the grounds .in 
support of the claim or title he is- litigating unless 
such union Jeads to confusion. [p. 209, col. 2.) 

If a person sues for possession on the strength of 
his.title, he must establish histitlein that very suit 
by urging and proving all that-would go to estab- 
.his'title and cannot reserve one or more of 
such grounds for a future suit. [p. cag, col, 2.) . 
< Where a plaintiff's suit foi. possession as co- 
owner on the strength of bis- title under a joint 
purchase is dismissed, a second suit for possession 
on the strength of his title as owner by inherit- 
'ance is barred by section 11 read with Explanation 
IV'ofthe Civil Procedure Code since in both cases 
thé plaüitiff was litigating under the same title, 
namelv, his ownership and ought to have com- 


bined both ‘the claims in the. first suit. [p. 209, 
col. 1.5 > 
Srinaut Rajah Montoo Vijaya Raganadha 


Bodkha Gooroosaumy Periya Odaya Taver v. Katama 
-Natchiar, 11: M. 1. A. 50; 10 W. R. P. C. 1; 2 Sar. 
P.C J 212; 20 E.R. 20, Woomatara Debea v. Kristo- 
Rkaminee Dossee, x1 B. L. R. 158,18 W. R. 163, 
Kameswar P-rshad v. Raj Amari Rutian Keer, 20 
€. 79; 19 I. A. 234; 6 Sar. P. C. f. 241; 10 Ind. Dec. 
:(N. S.) 53 (P. C.), Moosa Goolam Ariff v. Ebrahim 
.Ganlam Ariff, 16 Ind. Cas. 70; 40 C. 1; 16- C; W. N. 
937; 23 M. I. J. 215; 16 C. I. J. 642; 14 Bom. L. RÌ 
1271; 12 M. L. T. 449; 5 Bur. L. T. 211; (1912) 
M. W. N. 1097; 10 A. L. J. 486; 6 L. B. R. 1179; 
39 I. A. 237 (P. C), Mastiamanta Pillat v. Thiru- 
vengadamPi'lai, 31 M. 385, Gariya Rangaswamy 
‘Patrudu v. Maij ze ppalaswamy, 34 Ind. Cas, 456; 
(1919) 1 M. W. N. 286, Guddappa v. Tirkeppa, 
25 B. 159; 2 Bom. I. R. 872, relied npon, 
Ramaswami Ayyar v. Vythinatha 4 yyar, 26 M. 
760 at pp. 774. 775; 13 M. L. J. 448, Samenathan 
Chelly v. Palaniappa Chetty, 26 Ind. Cas. 228; 
411. A. 142; 18 C. W. N. 617; 17 New Law 
‘Reports 56; 83 L. J. P. C. xar; (1914) A. C. 618; 
Tio i. T2053 (PC). X hrikathat Madathil Raman 
v. Jdhirulkiyu Krishuen Natr, 29 M. 153; 16 M. 
L. T. 48. Mangalathammat v. "Veerappa Goundan, 
52 1nd, Cas. 813: (1919) M. W.N, A AA 


A. piointiff cdnaot by claiming, in a subsequent 
suit a larger or a smaller share of the propetty 
jn dispüte iu a’former suit get rid ar the effect of 
yes judicata, [p.2t0,col. 1.]. - : 
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Appeal against a .decree of the Court of 
the Second ‘Additional, Subordinate. Judge, 
Madura, in Original Suit No. 56 of 1921. 


Messrs. FE Krishnaswami Iyer and 
Patanjali .Sasixt, for the Appellant. 
Mr. K. V.  Krishnaswasni (Jaen, 


for the 
Respondent. | Y 
“JUDGMENT. 
. Krishnan, J J.—This isan appeal by the 


deféndan nt against the/decree of the. Second 
- "Additional Subordinate Judge of "Mádura, 


*^ jn Original Suit: No. 56 of 1921, on his file: 
- The, only. point argued before us by ‘the 


. appellant is that the present suit is barred 


m "by ves judicata under section 1r, read with | 
"Explanation IV, of: the“ Civil ` Piocedure 


Code. held 
that 
the appéal by the defendant. 

The plea ; of ves judicata is based on ie 
former suit, ‘Original .Suit ' No. r of 1916, 
brought by the. present ‘plaintiff along 
with the widow and daughter of his deceased 
brother,. one “Muthu Mahomed Rowther, 
against “the heirs of one Varisai Rowther, 
defendants Nos. 1 to 5 and against the 
present defendant as the 6th defendant, 
and against the heirs cf his third deceased 
brother Naina Mahomed  Rowther. His 
case there was that the properties in suit, 
the title.deeds of which stood in the name 
of Muthu Mahomed Rowther were purchased 
by all the three brothers with their joint 
earnings, benami in the mame of Muthu 
Mahonied and they really belonged to all 
of them, in equal one-third shares. One 


The. Subsrdinate Judge’ .has. 


: of the items Sued for was a house in Madura 


Town. Muthu Mahomed had executed ;a 
sale-deed regarding it to one Varisai Rowther 
and after the latter's death it had been 
sold by his heirs defendants Nos. I to 5 
to the 6th defendant and he was in possession. 
It was alleged by the plaintiff that the sale- 
deed to Varisai Rowther was a nominal 
transaction not intended to convey title 
and, that the 6th defendant had no title 
; "either, as he was a purchaser with notice 
.. of the defect of title. The present plaintiff, 
in claimed .a one-third share for 
himself and plaintiffs Nos. 2 and 3 claimed 


‘ another third share as heirs of Muthu Maho- 


nied allowing the other one-third to the heirs 
of Naina Mahomed., ; 
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Share, as they had not asked for 


it. is mot .so barred and hence . their 


‘Muthu as found ` by--the 


. (1983. 


The Subordinate Jader who tried the, 
suit found that the property, was not the- 
joint acquisition of the. brothers but belonged 
to Muthu Mahomed’ alone and on that 
finding he dismissed the plaintiff’s claim, 
He also found that the sale to Varisai Row- 
ther was a nominal one, and that the 6th! 
defendant obtained no ‘title as he was a- 
purchaser with notice of the infirmity of 
title of his vendor. He thus gave a decree 
to plaintiffs Nos. 2 and 3 as the heirs of 
Muthu Mahomed, but only for a one-third 
more, 
although ’ they were entitled. to a five-eighths 
share under the Muhammadan Law of ini- 
heritance on his finding. “Plaintiff did not ` 
appeal but tke 6th defendant filed an appeal 
in the High Court.’ Plaintiffs Nos, 2 and 3 
filed a memorandum of objection claiining 
five-eighth share in the properties 
under the Muhammadan. Law on the footir 
that the whole property belonged to 
Subordinate 

dismissed 
but gave a 


Judge. The: High.. . «Court 
the 6th defendant's appeal, 


decree for five-eighth . share to plaint- 


iffs Nos. 2 and 3. They have executed 
that decree and got possession of that share. 


It is for the balance three-eighth share 
of the house in Madura that the plaintiff 
brings the present suit against the 6th 
defendant. He now claims as the sole 
residuary heir to Muthu Mahomed being 
his sole surviving brother. Defendant 
contends that the plaintiff “might and ought 
to have” claimed this relief in the alter- 
native in the previous suit and, nothaving 
done so, he is barred by section II read 
with Explanation IV from claiming it again. 
. The previous suit was so far as the presént 
defendant is concerned, a suit for his eject- 
ment from the sued house on the ground 
that he had no valid title te it, or in other 
words that, he was a trespasser: and it was 
based upon plairtiff’s title as owner by joint 
purchase with two others. The prayer for 
partition was only against the heirs of his 
brother. It did not concern the present 
defendant. It is .conceded that in that 
suit plaintiff might have put forward his 
claim to ownership by inheritance as heir 
to Muthu Mahomed as an alternative claim. 
In fact though the case of the plaintiffs 
Nos. 2 and 3 was also one based on Muthu 
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Mahomed being entitled to only z third 
share.as joint purchaser, they weré given 
a decree for their five-eighths share in the 
whole property on the footing that it belon2- 
ed solely to Muthu Mahomed. Plaintiff could: 
have got relief on the same footing in that 
suit if he had put forward his claim: as 
Muthu Mahomed's residuary her. 

The question then is, whether he “ought” 
to have put his present claim forward in 
the suit. The ruling in Woomatgra Debea 
v. Kristokaminee.Dossee(1) isin point, where 
their Lordships of the Privy Council held 
that a suit to recover property on the ground 
- that it was. part of plaintiff's Taluk was 
_batred by a previous suit for the samé 
land on the.ground that it was ftanifir 


' land, orland which was obtained by adverse 


possession, as the two claims should have 
been combined in the first suit. In the 
case before us the first case was for posses- 
sion against.the defendant as owner on the 
strength of plaintiffs title by purchase, 
' the. present case is again for possession on 
the strength of plaintiff's title as owner by 
inheritance. In both cases plaintiff is liti- 
gating under the same title, namely, his 
ownership. He should, therefore, according 
tothisruling, have combined thetwo claims 
in the first suit. , 

In that case their Lordships followed an 
.earlier ruling of ‘theirs in Svimut Rajah 
- Mootoo Vijaya  Raganadha Bodha Gooroo- 
swamy Pera Odaya Taver v. Katama 
Natchiar (2), where in the first suit the 
party rested his title upon the property 
being the separate property of the Zemindar, 
. Whereas in the second suit he claimed title 
under a Will. That plea was held -to be 
: barred. NI 

The case in Woomatara Debea v. Kristoka- 


-minee Dossee (1) was referred toin Ramaswami y. 


Ayyar v. Vythinatha Ayyar (3). The 
‘learned Judge, while distinguishing it from 
the case -before him, which was one of re- 
. demption of a mortgage different from the 
one sought to. be redeemed in the first 
.case; though on the same. property, observes 
that the suitsin Woomatara Debea v. Kristo- 
kaminee Dossee (I) were “ both suits based 


. (x) 11 B. L. R. 158; 18 W. R. 163. 
i II M. I. A. so; 10 W. R. P. C. 1; 2 Sar. 


' P. C. J. 212; 20 E. R. 20; n 
(3) 26M, 760 at pp. 774/7751 13 M. L. J. 448. 
P 
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upon plaintifi’s title as owner" and that 
“the .case. is an aothority only for the 
position that if one is dispossessed of land 
and brings a suit to’ recover possession' 
on the strength of his title, he must establish’ 
his title in that very suit by urging and 
proving all that would go to establish his 
title and cannot reserve one or more of such 
grounds for a future suit; and this is what 
islaid downin Explanation IV to section 13, 
Civil Procedure Code, 1882, which is the same 
as Explanation IV to section rr of the present 
Code. Even taking this restricted view 
of the scope of the decision without deciding 
whether it is correct to so restrict it, it 
appears clear that thepresent case falls within 
it andis covered by the Explanation. 

The Privy Council again held in Kames- 
war Pershad v. Raj Kumari Ruttan Koer (4) 
that a suit to enforce a charge on property 
barred a second suit for the same amount 
on a personal covenant to pay under the 
same agreement. Their Lordships say that 
“the question whether the second. claim 
ought to-have been put forward in the first 
case depends on the particular facts of each 
case. When matters are so dissimilar that 
their union might lead to: confusion, the 
construction of the word “ ought" would 
beceme important; in this case matters 
were the same. It was only an alternative 
way of seeking to impose a liability upon 
Run Bahadur, and it appears to.their Lord- 
ships that the matter “ ‘ ought’ to have been 
made a ground of attack in tbe former 
suit." This case shows that if a person 
has two grounds on which he: could base 


his claim or title to a thing, he must bring: 


forward both in the first suit itself and he 
will be- barred from bringing a second suit, 


d 


unless, indeed, the union leads: to confusion. .. 


In the case before us the joining together 


‘of the two claims the one under a- purchase 


and the other as heir would have led- to 
no confusion: or embarrassment. If plaintiff 


failed to prove the joint purchase he alleged, 


the property must have necessarily been 
taken to be Muthu Mahomed's as the deed 
wasin his name and as the defendant claimed 
title through him for his alternative claim 


he would then have to prove only that 


e : , MI Mis oye | . 
(4) 20 C. 79:19 1. A. 2341 6 Sar. P. C.J. 2414 
10 ta. Dec. N. $. 53 (P. C;). Pd 
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he is a residuary to get relief on that ground. 


In either case the invalidity- of the 6th: 


defendant's title must be proved so that 
the addition of the alternative case will have 
led to no confusion at all and no embarrass- 
ment to plaintiff in leading his evidence. 

The -case..in -Kameswar |Pershad -v. Raj 
Kumari Rullan Koer (4) was followed by their 
Lordships again in Moosa Goolam Arif v. 
Ebrahim Gcolam Arif (5). ‘Thus, it would 
seem clear on the authority of the Privy 
Council ruling that the plaintiff should 
have put forward all his grounds of attack 
to recover the suit house from the defendant 
and, not having put-forward his claim based 
on bis right of inheritance in. the former 
suit, he is now barred from doing so. The 
fact that plaintiff claimed in the first suit 
a one-third share by partition whereas 
now he claims a specific three-eighths share 
which alone is left with the defendant, 
the balance having been recovered from 
him by Muthu Mahomed's widow and daugh- 
ter,.can make.no difference to the applica- 
tion of the rule of res judicata, for, according 
to both his claims, the defendant had no 
right to any portion of the property, he being 
a'trespasser. „A plaintiff cannot by- claiming 
a larger or.a smaller share in the. same 
^ property than in his first suit get rid of the 
„effect of .ves judicata against him. . In both 
cases the relief against the defendant is 
to recover possession from him.of the whole 
or part of the same. property.. 

Besides the above-mentioned authori- 
ties, .the appellant cited Masilamania 
Pillai v. Thiruvengadam Pillat (6), „Gariya 
Rangaswamy  Pairudu v. Majji. Appala- 
swamy (7) and Guddappa v. ‘Tirkappa 
(8). The ‘respondent; ow the other hand, 
‘has quoted a number of cases where it was 
-held that the second suit was not barted 
but T think it.is not necessary to discuss 
‘them all, It is not possible to reconcile 
. all. the cases ; but it may. be conceded that.a 
plaintiff is not bound, under O. II, r.2,to join 
io one.suit all the causes of action he had 


I 16 Ind, Cas. 70; 40 €. 1; 16 C.-W. N. 937; 
,23-M. I. J. 215; 16 C. L. J.. -642; r4 Bom. L. R. 
.1211;.12 M., L. T. 449; 5 Bur., L. T. 211; (1912) 
'M. W. N. y o. I Jd. 486; 6 L. B. R. 119; 


.(6) 3x M. 385 
_f7) 34 Ind. Cas. 456; (1916 I M. W.N, 286. 
“Bj. 25 B. 189: 2 Bom. L: “892. a 


‘raised and we cannot, 
it as an authority on that question, 


got against the detendant ; but that principis 
is not one applicable to the question before 
us which refers to a plaintiff's duty to bring 
forward all the grounds of his attack in 
support of the title that he is litigating. 
Reference must, however, be made to two 
of the.cases relied on by the learned Vakil 
for the respondent, Ramaswam:i Áyyar v. 
Vythinatha Ayyar (3), a decision of this. 
Court and Saminathan Chetty v. Palaniappa 
Chetty (9), a decision of the Privy Council 
in an appeal from Ceylon. In the former 
case it was ruled that the dismissal of a suit 
to redeem one mortgage did not bar a sub- 
sequent suit to redeem another mortgage 
on the same property. I agree with: this 
decision, as the two suits are- different from 
one another being based on two different 
contracts. The title or jural relationship 
in the two litigations are different as the 
terms of the two mortgages which regulate 
that relationship are different. But I do 
not wish to be understood as agreeing -to 
all the observations in that judgment. 
That case is really an illustration of the rule 


that a plaintiff is not bound to combine 


different causes of action in the: same S 
and does not apply here. 27 

The Privy. Council case cited is S wm 
Chetty v. Palaniappa Chetty (o). The first 
suit was on certain promissory-notes, which 
failed as the notes were found to have been 
materially .altered.. ‘The second suit «was 


for money due under a certain award or 
settlement for which the notes had sheen 
given.. 


The question considered in that case 
was not one of res judicata but whether a 


‘second suit was barred by reason of section 34 
.of the Ceylon Procedure Code, corresponding 


to O. II, r..2 of our Code. Their Lordships 


.held that the. claim on the notes and the 
.claim on the original consideration .under 
the award or settlement were quite inde- 
pendent claims and constituted “two in- 
„consistent, and .mutually exclusive - causes 


of action" and, therefore, the second suit 
did not offend against the section quoted. 
No question of the kind before .us. was 
therefore, treat 


(0) 26 Ind. Cas: mw 41 I. A. 142; 18'C. a N. 
617; 17 New Law: Reports :56; 83 LJ. P. 413 
(r954) As C. ore 179 ce a 913 (P. Q)- 
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For the above reasons I hold that the 
present, suitis barred by section 11, Explana- 
tion IV, Civil Procedure Code, and must be 
dismissed. I allow the appeal and dismiss the 
suit-with defendant's costs throughout, 


-Ramesam, J.—-The facts are fully stated . 


by my learned brother, 

The decision depends on a construction 
of the words ''litigating under the same 
title," taken with Explanation IV in section 
II, Civil Procedure Code. As alarge number 
of decisions, including those of the Judicial 
Committee, are. available -as guides, it is 
futile to attempt to work out the details 
in ‘the .application of the -section by the 
' mere consideration of the words of the sec- 
‘tien: On .an^ analysis of the decisions 
cited before us,the following propositions 
may be gathered from them (without 
attempting to generalise) :— 

(1) Where the creditor (hypothecatee) of 
a “Hindu widow claimed to recover the 
debt from a reversioner who got into posses- 
sion of the estate through a surrender by 
the‘ widew, a ciaim based ou that ground 
ot on express covenant at the time or surren- 


dering, to pay the debt, is barred by a prior - 


suit to recover the identical debt where 


it was based on the ground that it was’ 


beneficial to and binding on the reversioner 


Kameswar Pershad v. Bays eds Ruitan ` 


Koer (4). 

(2) Where. the first suit: was.to redeem 
one mortgage it does not bar a suit to redeem 
- a mortgage of a different date though the 
property sought to be redeemed and the 
principal amount of the “mortgage are 
identical: Ramaswamt Ayyar v. Vythinatha 
Ayyar (3), Veerana Pilsat v. Muthukumara 
Asary (10) and. Thrikaikat Madathil Raman 
V. Thiruthiyil Krishnen Nair -(x).- ` 

(3) Where thé first suit ‘was based merely 
on the relationship of landlord and tenant 
between -plaintiff and defendant (and. not 
on plaintiffs title as owner or otherwise) 
a second suit based on title “is not ‘barred: 
Mangalatizmmul v. Veerappa Goundan (12) 

In ths fust case the claimant litigates 


‘under the same title but mot in the second 4 


and third cases. 
(4) Where the plaintiff € to recover 
the property 'as owner, a second. suit to 


` tro: 
da 


27 M. 102. ^ ^ 
. 29 M. 1533 1 12 M, L. T. 4 
52 Ind. Cas 813; /xo19) M. c N. 287. 
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are 


recover the same property also as owner is 
barred, even though the details for the 
ownership are different from those in the 
rst 
It is scarcely necessary to add that in 
cases.I and 4 the facts which are the basis 
of the second suit must have existed at the 


‘time of the first suit to attract the bar of 


ves judicata. The fourth proposition is: 
supported by mone Debea v. Kristo- 
kaminee Dossee (I), Moosa Goolam Arif 
v. Ebrahim Goolam Arif (5), Guddappa v. . 
Lirkappa (8), Masilamania Pillai v. Thiru- 
vengadam Pillai (6) and Gariya Rangaswamy 
Patradu v. .Majji Appalaswamy (7). 

In my opinion the decisionin Subrah- ` 

anmam Chetti v. Authinarayana (13), 
Second Appeal No. 1606 of rg14 and 
Second Appeal No. 1391.0f 1917 (unre- 
ported) are inconsistent with Woomatara 
Debea v. Kvristokaminee Dossee (1). T also 
agree with Seshagiri Áiyar, J.’s dissent in 
Gariya Rangaswamy ,Pairudu v. Maji 
Appalaswamy (7) from the remarks at 
page 779 ot Ramaswamt .Ayyar .vw. 
Vythinatha Ayyar (3). > 

In the application of the fourth proposition 
it must be remembered that the claim in 
the second suit must be either substantially 
identical with or part i the claim in the 
first suit, 

Coming to the present « ‘case, can there be: 
any difference for the purpose of res judicata 
merely because (1) the share claimed by the 
plaintiff in the present is three-eighth and 
that in the former case was one-third and 
(2) there was a claim for partition in the first 
suit end none now? I think not. Iu the 
first place, the share to which plaintiff was ` 
entitled in the former suit on the footing 
that all the three brothers originally ;ac- 
quired the property was not .one-third 
but one-third plus three-eighths of one-third 
or eleven-twenty-fourths, the plaintif being 
entitled to the extra one-eighth’ by. reason 
of succession from the second brother. 
Though the result of this succession was 
overlooked in so far as the‘two-thirds-claimed 
by all the three plaintiffs: in the former 
suit were ‘concerned, it was. a claim for 
ejectment ‘against. the present defendant 
whether the two-thirds consisted.of one- 
third belonging to rst plaintiff and one-third 
to 2nd and 3rd plaintiff or. eleven-twenty- 
fourths to Ist plaintiff and five-twenty- 

(13) 7 M. L. J. 288, 


aia ` l i 

| MA TIN, MACHIT. a BO 3 
fourths.te 2nd and:3rd plaintiffis,." The fact 
that a partition. was asked for. because the 
heirs.of the first brother did not join as co- 
plaintiffs was a mere accident and does. not 
change the character of the suit. 


The share now claimed (viz., three-eighths) | 


by the plaintiff was certainly less than the 
eleven-twenty-fourths to which he was 
entitled. at the time of. the former suit (even 
on the allegation -of acquisition by all the 
: three brothers) though by an oversight 
as to the results ofthe death of the second 
brother, his -title was described as that to 
a third; and it certainly overlaps: substan- 
tially the claim actually made. Ifthe shares 
are identical though there is no claim for 


partition in the second suit. it cannot be: 


said that the.second suit is not.barred and 
the non-identity of the shares is a mere 


. . accident and can make no difference for the 


application of the principle. . In Balbhadaar 
Nath v. Ram Lal (x4), Shivram v. Narayan 
(15) and Konerrav v..Gurrav (16), the plaint- 
iff’s right as co-owner using the term generally 
was admitted in the first and only the fact 
of a partition resulting in plaintiff’s right to a 
specific plot was in dispute, In the interval 
. between ‘the two suits, he continued to be 
_ co-owner. and the second suit for partition 
was not-barred.. In Nilo. Ramchandra v. 
Govind Bailat (17) (a suit for vatan property) 
some of the defendants in. the first suit 
admitted plaintiff's right., though .not the 
` one who was the: contesting defendant in 
' the second suit. In Thandavan v.. Valli- 
amma (i8) and Dhanapala.Cheity v. Anantha 
Chetly (19), the first suit was for a-declaration 
.and there was-neither identity of suit nor. 
‘identity of issue.as the validity of the Will 
- in one case and the construction of the Will 
in the second were not in question in the 
first^suit. In Allunni v.: Kunjusha (20), 
the.Karnavan. had not exercised his right 
to resume as Karnavan at the time of the 
first suit. “In Second Appeal No. 1391 of 


(14) 26 A. 501; x A. L. J. 228. 

(15) .5.B. 27; 3 Ind..Dec. (N. S.) 19. 
. (16) ,5 B. 589; 3 Ind. Dec. (Ñ. s.) 388. 
` (17) 10 B, 24; 5 Ind Dec. us S.) 399. 
(18) 15 M. 336; 2 M. L. J. 130; 5 Ind; Dee. 
(N. S.) 536. "x T. < 
- (19) 18 Ind. Cas. 973; 24 Me L. J. 4x8: 13 M. 
L. T. 365; (1013) M. W. N. 322, 


~ (20 723M.264,;8Ind. Jur, 135} 2 Ind. Dec. (N. $&). 
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‘the present Code or of the old Code 


* (1623 
1917 if the plaintiff's right to his own: un” 
divided share was admitted in the first suit,’ 
that decision would have been distinguish- 
able like Vengapayyam v.. Kartmpanakal 
Parvati (21) and the cases in Konerrav v. 
Gurrav (16). Asitis, I am not able to agree 
with it. It cannot be said either in Second 
Appeal No. 1391 of 1917 or in the present 
suit that if the second claim was made 
alternatively in the first suit, the first suit 
would have been bad for misjoinder of 
parties and of causes of action either under 
In 
the result, I agree with my learned brother 
that the plaintiff’s suit should be dismissed 
with costs throughout.. 

" Appeal dismissed. 
- VAN. V. . 


(21) 26 M. 3h 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil, REVISION. No. 134.0F I922. . 
. » August. 15, 1922. 
Present -—Mr, Brown, A. J..C. 
ur. MA: TIN—AzrPLICANT 
l .  UETSUS 2n 
MA CHIT—RESPONDENT. 2E 
Provincial Small Cause Courts Act (IX. of 1887), 
Sch. II, Art. 38— Trusts Act (II of 1882), s. 5— 


“Trust,” meaning of —Swit for recovery of property 
entrusted io goldsmith—Court of "Small Causés, 


jurisdiction of. 
he meaning of the word ‘‘trust’’ occurring 
in Art. 18 of the Second Schedule to the Provincial 
Small Cause Courts Act is analogous to the meaning 
assigned to it iw section 3 of the Trusts Act. 
[p. 213, col. 2.] ` Pig i 
Where a person brings a suit to. recover certain 
property entrusted by him to a goldsmith for work 
to be done on it, the suit is not one relating to a 
trust within the meaning of Art. 18 of the Second 


Schedule to- the Provincial Small Cause Courts 


Act. [p. 213, col. 2.] i 
Kariar Devi v. Surasti, 9 P. R.. 1908;, 98-P, L. 
R. 1908; 28 P. W. R. 1908, relied on. ME 

Application. | E 
. Mr. Maung Su, for-the Applicant, i4 
"JUDGMENT.— The respondent, Ma Chit, 
sued the applicant, Ma Tin, in the Small 
Cause Court of Minbu for the recovery. of 
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certain properties or their value Rs.102-6. © 


question were entrustel by her to the first 
defendant, a ‘goldsmitL Maung Po Aung, to 
do certain work jn them. When she asked 
Maung Po. Aung) for the properties back, 
he told her that Ma Im had taken the prop- 
‘erties .in question avay..saying, that- she 
. had been requested bz Ma Chit to do so. 
` Ma Tin admitted taking certain pieces of 
. gold and bangles fron. Maung Po Aung 
which, she was told. were entrusted to him 
by. Ma Chit, but she says that Ma Chit had 
been her servant, thatshe had lost property 
to the value of Rs. r2c whilst Ma Chit was 
‘in her employ, and thet it was agreed that 


According to E. plamt the ,properties in. 


the gold .bangles which she got from the. . 


goldsmith should be.taken as part payment 
towards this Rs. r2c. ‘The. Trial Court 
found that the agreement alleged by Ma. 
Tin was not proved, aad gave the plaintiff 
a decree for the retuzn of the properties, 
or Rs. 102-6, against both the defendants. 
Ma Tin has now. cone to this Court in 
‘revision under - tke. provisions: -of 
‘section 25 -of the Provincial Small 
Cause Courts Act. . Four grounds are set 
forth in the applicaticn before the Court. 
. ‘Phe second ground raises questions of fact 
' which are not. matte-s for consideration 
in revision. 'The thir& ground claims that 
the suit is barred. by limitation; but ‘the 
suit was brought well within three years' 
from the date of the alleged entrustment, 
ànd it has not been suggested that any 
shorter period than three years is the period 
prescribed by the law >f limitation in this 
ease. The fourth ground is of a general 
nature, and raises nó -specific point. When 
the case came on for heering as to admission, 
nothing was in fact'saic in support of: these” 


' three grounds which have been practically | 


abandoned. The applicction has been argued 
on ‘the first ground ony, and that is that 
the Small Cause Courz should have held 
that: the jurisdiction >f that Court- was 
barred as falling within Art. 18 of the First 
Schedule of-the' Provincial Smmll -Cause 
Courts Act.: That Article excepts from the. 


cognizance of -a Court of: Small Causes “a. 


suit relating to-a-trust, including a suit to 
make good, out of the general estate of a 
. deceased trustee, the less.occasioned by a 


breach of trust, and a suit by a.co-trustee . 


ip enforce against tre 2state.of a. deceased 
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trustee 'à':claim for contribution." It is 
contended that the'suit brought by Ma Chit - 
was a suit relating. to a trust.. It does not |. 
seem to me possible to uphold this conten- 
tion. . A trust,is defined in section 3 of the 
Indian Trusts Act, 1882, as “an obligation | 
annexed to the ownership of property and 

arising out of the confidence reposed in and 

accepted by the owner, or declared and ac- 

cepted by him for the benefit of another, or 

of another and the owner." In the present 
case the plaintiff. says that she entrusted, 
the properties to the first defendant, but 
her caseis that she was, and still is, theowner 
of the properties. She-does not allege that 
any confidence was reposed in and accepted 
by her, or was declared and accepted by her.- 
Whatever confidence there-was, was reposed 
in and accepted--by Maung Po Aung, 

who is not alleged -to- be the owner of the 
property. "There was, therefore, no trust 
within the meaning-of-section 3 of thé Indian , 
Trusts Act.. That Act is not. in force in the 
Minbu: District. But -there seems. to be 
little doubt that, in framing Art. 18-of the 
Schedule to the Small Cause. Courts Act, 
the Legislature intended the word “trust” 


to bear a meaning at least analogous to the `- 


ineaning as defined in the Indian Trusts Act. 
. .No authority -has beer, cited- before. me 
in favour of the view that a suit of the nature 
of the present suit is a suit relating. to a 
trust within the meaning.of Art. 18, arid ` 
stich ‘authority as 3 have been able to fnd 
is insupport of the view that I now take. 
In the case of Kartar Devi v. Surasti 
(xy the plaintiff alleged that | 
moveable properties had been deposited for 
safe custody with the defendant, and. sued 
for recovery of that property or its value. 
It was held that the suit” was one for the 
recovery of the moveable property or its 
value, and not one relating to a trust. The 
circumstances of that case were yery similar 
to those of.the present case, and the view 
there taken is the view how taken by me. 
It seems to me quite clear that Art. 18 is 
not applicable to a case like the present. 
The value of the suit in the present case 
was under Rs.‘500 and it is not suggeste 
that any other of the Articles in the Second 
Schedule, of the Small Cause Courts Act is 
ii } 2 é 

(1) 9P. Ri 1908; 98 P. L. R. 1908; 28 P. W.R, 

1908. i l s 


- 


certain ^ 


271: 


appiwatie. i hald; therefore; that. the suit 
brought by Ma Chit: was. within the. juris- 
. diction. of. the Court of. Small Causes: I 
. dismiss this application summarily. 
NES ; 
Application dismissed. 
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MADRAS HIGH COURT. . 
CIVIL. APPEAL NO. 250 OF IQZI. 
< . November 10, 1922.. 
Preseni:—Mr, Justice Krishnan and 
we Mr. Justice Ramesam. 
RATHANAMASARI AND OTHERS— | 
APPELLANTS 

MN. VEYSUS E. 

THE SECRETARY or. STATE ror. INDIA 
IN COUNCIL, REPRESENTED. BY 
Tue COLLECTOR of SALEM— 

E , . RESPONDENT. 

Evidence Acı (I of 1872) ss. 35,.124— Land 
acquisition proceedings Report made by Tahsildar, 
whether velevant— Objection under s. 124 not taken 
in. Trial Court— Obiection, whether can be taken in 
appeal-—Markei-value of buildings—-Method of 
deleyminaticn. s 

-The report of a Tahsildar ard his valuation 
statement in lend acquisition proceedings are 
admissible in evidence under section 35 of the 
Evidence Act as reports made in obedience to 
orders passed by his Superior Officers and in 
discharge of his official duty. [p. 216, col. 1.] 

.* Where, in a Land Acquisition proceeding, private 

- and correct copies of the report of the Tahsildar 

and his valuation statement were taken by a 

claimant and filed in Court and exhibited without 

objection on the part of the Government: 

' Held; that it was not open to Government in 
appeal to claim priviiege as regards the documents 
under section 124 of the Evidence Act as communi- 
cations made in official confidence. [p. 216, col. 1.] 

Venhkaiachella Chetttay v. Sampathu Chettiar, 

I Ind. Cas. 795; 32 M. 62; 4 M. L. T. 317; 19 M. L. 
`J. 263, Nagaraja Pillai v. Secretary of Stale, 26 

Iad. Cas. 7233.39 M. 304. referred to. 
. In determining the market-value in a Land 

Acquisition case, a plot consisting of buildings 

and a garden is more satisfactorily valued by 

capitalising the rental value rather than by 

. separately valuing the buildings and the land on 

which the buildings stand. [p. 217, col. 1.] . 

Appeal against the award of the District 


Court, Salem in Land Acquisition Case - 


No. 9 of I9I5. 

^. Mr. S. T. Srimvasagopaiachari (with him 
Messrs. ` L. A. Govindaraghava Aiyar and 
K.S. Ragjagopaía Atyangar) , for -the Appel- 
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lants.—On the.application of my. freind. Mr. : 
L. A: Govinda Raghava-lyer who appeared . . 
on the former occasion, your Lordships 
directed.the Government. to send up cer-- 
tain documents.for inspection. They. have. 
now been sent in. a sealeC cover. T" 
They consist of two:reports by the Tahsil- 
dar and æ special valuation report. in land: 
acquisiton proceedings. The Government. 
Pleader. claims. privilege for the documents.. 
The question of privilege cepends.on sec- 
tion 124 and section 164 of the Evidence 
Act read together. Privilege under. sec- 
tion' 124 is subject to.inspection by Court- 
under section 162 and is not absolute: 
See Nagaraja Pillat v. Secretary of State - 
(1) and: Venkatachella: Chettiar v. Sampathu. 
Chettiar (2). The Court has always power- 
to inspect documents. anc determine if 
the objection is well-founded. 
No privilege cam attach in. this. case 
because none was'cleimed, since Govern- 


ment undertook to: prodice two of the 


documents, and did. in fact actually pro- 
Secondly, there is no. inherent objection. : 
to: admissibility of such cocuments. The 


question is one of privilege or benefit which 


can be waived by the Government.or des- 
troyed by the other party getting at those 
documents even though surreptitiously. 
There is evidence in the cese which stands 
uncontradicted that the- Tahsildar per- 
mitted the claimant to make private though 
unauthorised copies of these documents 
which were in fact filed without objection, 
and it has not been suggested that the 
copies. filed are not correct and true copies. 

Thirdly, the documents are merely va- 
luation reports. They may be adverse 


‘to the Government but carnot on that ac- 


count be-said to be made in such. official: 


‘confidence that the public interests wouid. 


suffer by its disclosure. No. privilege. can, 
be claimed in the present case. < 
On the valuation itself, the Judge has. 
adopted a 20 years’ value. The lands 
and the huildings must have been separately. 
valued. The proper test of computation 
in the present case is to see in what way. 
the property can be laid out in tbe most, 


(i) 26 Ind. Cas. 723p 39 M, 304, ROLE 
(2): IInd. Cas. 705; 32 M.-S23 4 M,.0. T..317; 
19 M, IL. J. 263. . . ` - a 
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lucrative and. advantageous manner 
. [Premchand Burral vw. Collector of Cal- 
cutta (3)], with reference to special adapt- 
ability for building purposes, [Manji Khet- 
“say, Iw the matter of (4)] and its potential 
-value. [Dorabji Cursetjt Sheroff, In re (5).] 

Even on. the basis of rental valuation, 
25 years’ purchase must haye been allowed 
-and not 20 only [Secretary of State for 
India in Council v..Sham Bahadur (6)], and 
in any case the rental basis must have 
been fixed having regard to its future po- 
tentialities. The prior acquisition though 
of a small plot furnishes the best. datum for 
calculating the market-value.. 

Mr C. Madhavan Nair, for the Collector.-— 
The privilege under section 124 is absolute 
and is incapable of being waived, and has 
not been waived. The error of the Govern- 
ment Pleader in producing documents does 
not. operate as estoppel against the Collec- 
tor. Bare faced. fraud in getting hold. of 
. these documents, even if acquiesced in 
` by. an official, does not deprive the statutory 
privilege vested under «section I24. 

. Secondly, the documents are irrelevant 
and inadmissible in evidence. They are 
onty communications made by one official 
to. another and do not constitute an entry 
in the discharge of his official duty or duty 
enjoined by any law: Malikarjuna Dug- 
get. v. Secretary of State (7).. On the merits, 
no-scheme or plan has been filed by the 
claimant. No evidence has been let in. 
on.the potential value of land for building 
- purposes and arguments based on build- 


ing. schemes . and - potential value 
cannot be raised now for the first time 
in appeal. 


As to valuing the land and buildings 
separately, in a rent case, Appeal Suit No. 
262 of 1921 [Kathisstbat v. Revenue Divi- 


stonal. Officer, Calicul (8)], it has been held. 


in-an eloborate and well-considered judgment 
that. premises: comprising land and build- 
ings are more satisfactorily valued, on 
rental basis: ` 


(3) 2 C, 103; x Ind. Jur 257; x Ind. Dec, (N. 5.) 


_ l4} 15 B. 279;.8 Ind. Dec. (N. $.) 189. 

(5), ro Bom, L. R. 675. |, ; 

: to C. 769 at p. 774; 5 Ind. Dec. (N, Si) 515. 
i r4 Ind. Cas. 401; 35 M. 21, ; 

: (8); 70. Ind. Cas..82; 16.L. W. 891; 3: M, L. T. 
409; (1923) M..W. N. 54; (1923) ALR, (M) 91. 
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Compensation awarded. to a small bit 
of land on a former occasion cannot afford 
satisfactory data in fixing the price of a 
big plot of land. 

The award given below is quite. proper. 


JUDGMENT.—This is an appeal in a Land 
Acquisition Case against the decree of. the- 
District Court of Salem. Three plots of 
lands, survey Nos. 29, 34 and 35, suitable 
for house building, were acquired. for the. 
purpose of building a hostel for the Salem 
College in 1915, the date of the notification: 
being July 1915. On plots Nos. 34 and 35, 
there was a bungalow and that was also 


acquired, The Deputy Collector awarded 
“in the first instance for the three plots of 


land including the bungalow and the houses 
standing on them Rs. 12,170-13-8 and. rs. 
per cent. the statutory compensation: in. 
addition. The District Judge has increased - 
that award to Rs. 15,620 including the 15: 
per cent. for compensation. The claimants 
have appealed to this Court and they claim 
that their properties are worth more and. 
that they, should get. Rs. 8,333-5-7 extra, 
that is, Rs.. 23,953-5-7 in all. | 

At the opening of the case the learned. 
Advocate for the appellants wanted us to: 
admit in evidence in this Court the Tah-. 
sildar’s reports of the 18th June 1913- end 
the 26th September 1913 and a special 
submitted by him 
on the r2th June r9r3., With  referencé 
to that prayer we called for a report fram 
the lower Court and also the original doeu-- 
ments in a sealed cover. The report and 
those documents have now, come up before 
us. The learned Government Pleader has 
objected.to theirbeing admitted in evidence 
under section I24 of the Indian Evidence: 
Act and. also because he contended that 
they were irrelevant as evidence. .As re- 
gards section. 124 of the Indian Evidence 
Act, it is hardly necessary to.go into any 
detailed consideration of the meaning. of 


that section, for we notice that copies of. 


all these three documents had been filed 
in the lower Court as Exhibits A.and JL 
apparently without any objection on the 
part of the Government Pleader that they 
were privileged documents. under section 
124 which Should not be admitted in evi- 
dence, for we, do not see anything in the 
lower. Court’s. records, or. judgment to: show, 
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' that any objection was raised. .Thesé copies 
were proved to be correct copiestaken by one 
of the claimants and he'swore to that effect 
in the witness-box. After having done 
that; we do not think it can be claimed 
any more that they are communi- 
cations made in official confidence. If the 
Government intended totake the objection 
under section 124, the learned Government 
Pleader in the lower Court should have ob- 
jected to these copies going to the record. 
Now. that these copies are on the record 
in this case we cannot consider the commu- 
- nications made “to be communications 
made in confidence. 
must overrule the objection under section 
124 of the Evidence Act. It is not neces- 
sary to refer to the authorities on the point, 
namely, Venkatachella Chettiar v. Sampathu 
Chettiar (2) 'and Nagaraja Pillat v. 
Secretary of State (1), They do not touch 
the point before us. 

..À$ regards the next plea that the docu- 
ments are irrelevant, we are unable to up- 


hold that contention of the learned Govern- 
ment: Pleader. We think they are 
relevant under. section 35 of the Evi- 


dence Act. The Tahsildar made these re- 
ports in obedience to an order passed by 
his superior officer and in discharge of his 
oficial duties. Whether it is a duty en- 
Joined on him by the law of the country to 
send up these reports or not, 
was bound, as an officer subordinate to 
the Deputy Collector, to make the report 
when he was called upon to do so and the 
report was-made as an official report after 
such enquiries as the Tahsildar could make. 
His report is kept on thé record of this 
Land Acquisition Case in the Collector’s 
Office and thus it comes expressly within 
the words of section 35. But it is hardly 
necessary to put the originals on record 


because there are correct copies already- 


filed and it is sufficient to referto them, 
if necessary, for our purposes here. As 
a matter of fact, we may observe that no 
reliance has been placed upon these docu- 
ments by either side. 

As regards the merits of the case we may 
observe at the outset that there is very 
little evidence on record to enable us to 
come to a satisfactory conclusion as to 
the market-value of the properties acquired. 
Properties forming Survey Nos. 34 and 35 
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That being so, we. 
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seem to stand on a somewhat different foot- 
ing from property forming Survey No. 29, 
for the two former are accsesible to thé road 
on two sides, whereas the latter is not 
so and is inferior land with no road access 
and faces theriver. We will, therefore, con- 
sider their gnarket-value separately. 
Taking Survey Nos. 34 and 35 with the 
buildings standing on them first, the Dis- 
trict Judge has adopted the method of 
capitalising the rental value of these plots. 
They are 84 acres in extent and have a fairly 
large building on them. They have been 
let for twenty years prior to rgrr to the 
Police Department for Rs. 75 a month, 
subsequently to Government for the San- 
kari Deputy Collector's Office, and for a 
few months thereafter to one Mr. Levinge. 
All through the rent has been Rs. 75, ex- 
cept during the short period when Govern- 
ment was in occupation for the pur- 
pose of locating the Deputy Collector's 
Office when the Municipal tax was 
paid by Government. The learned Judge 
capitalises the net rental at twenty 
years’ purchase and arrives at the figures 
Rs. 13,100 as the proper value of the plot. 
It- has been argued strenuously before us 
by the learned Advocate for-the appellant 
that this method was not correct and that 
the land and the buildings’ should have 
been valued separately and the District Judge 
should have taken into consideration the com- 
pensation paid by Government for a former 
acquisition of a plot of land 18 cents 
in extent under Exhibit H for the purpose 
of laying a road. The price then paid was 
at the rate of Rs. 15 a cent, which would 
work out to Rs. 1,500 an acre. We do not 
think that this acquisition of such-a smail 
plot of land for which only a small sum of 
money was paid can be made the basis 
of valuation for alarge plot like the one now 
in question before us. It is impossible 
to say that such an acquisition stands on 
the same footing as the present acquisi- 
tion, nor can we properly deduce the market- 
value of the land from such an acquisition : 
as that, for when very small plots are ac- 
quired the actual rates at which they are 
acquired are not often properly scrutinised, 
the whole cost of the acquisition being small. 
The appellant’s next contentionis, that 
tbe &4 acres of land on which the buildings 
stand shouid alsc be valued separately and - 
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that the buildings should also be valued sepa- . 


rately and the two added together to get 
the total market-value of the plots with the 
buildings standing thereon. That is hardly 
the way in which property consisting of 
a house and garden is valued in the market. 
We think that a plot consisting*of a house 
and a garden is much more satisfactorily 
valued in the manner in which the District 
Judge has done, by capitalising the rental 
in the absence of other evidence which 
would give a more satisfactory value. 
Taking the monthly rental in. this case, 
viz., Rs. 75, and making allowance for 
the Municipal tax payable on the Jand 
Rs. 150, and the payment to the mitiadar 
Rs. 20 a year, charged upon this „land, 
deducting also what one of the claimants 


who gaye evidence in the case says he spent: 


for the repairs and upkeep of this building, 
viz., Rs. 50,.we, get a net annual rental 


of Rs. 680. The learned District Judge’ 


has taken a month’s rental as the cost of 
repairs. That will ordinarily be so; but 
here we have special evidence, and there 
is nothing to contradict it, that Rs. 40 or 
Rs. 50 were spent for repairs. Taking, there- 
fore, Rs. 680 as the net annual rental, and 
taking twenty .years purchase, which we 
think is a fair figure to adopt and a figure 
_which is ordinarily adopted in most cases, 
the value of these two plots with the build- 
ings on them will come to Rs. 13,600. This, 


we think, may well be accepted as the total. 


value of these two plots. 


It is in evidence that the building itself 
is separately valued at Rs. 6,500 and odd. 
Deducting that figure from this and taking 
the rest as the value of the land, the 
value of the land. would work 
Rs. 850 an acre, which, we think, under the 
circumstances of the case, is not at all 
an improper value, for evidence has been 
adduced on behalf of Government, Exhibits 
I, II and 'III, which would show that 
the value of the land in the neighbourhood 
would seem to have been Rs. 400 an acre. 
It is quite true that those lands were lands 
of an inferior character being rather low 


inlevel and fequired to be raised for build- 


ing purposes. That would, ot course, account 
for the difference in the amount that we are 
now awarding ‘for the land acquired under 
the Act-'and'- their: market-value; ' 


out to 


It is also suggested that in taking this 


‘method of rental valuation for calculation 


of the value, we ought not to include the 
whole of the 84 acres as part of the property 
but should allot a certain proportion of the 
land to the bungalow reasonably sufficient for 
the compfortable occupation of the bungalow 
and take the value arrived at by the capi- 
talisation method as the value of that 
portion of the land and the bungalow, 
valuing separately: the rest of the land; 
because it is contended that this is a good 
building site and the rest of the land could 


be utilized for building purposes. ‘There. 
is in this case no évidence of the existence 


of any scheme for building on that property 
nor of any intention. either by the owners 
or by others to buildon it. Furthermore, 
it is a matter for speculation as to how 
much of the land should be allotted to 
the bungalow and whether, if such an allot- 


ment is made, the rent may not be affected. 


We do not think that we will be justified 
in making any speculation such as this and, 


-therefore, we take it that the value arrived 


at correctly represents the 
of these two plots. : < 

Turning now to plot No. 29 we think the 
value given by the lower Court istoo low 
for this: Itis not used at present as a build- 
ing site but as a garden. The method of 
capitalisation of the rental value is 
not the proper method to use for ascertaining 
the value of such a land. We think it is 
much better to take the value of the land 
in the neighbourhood, as proved by Govern- 
ment itself,as the value of this land also. 
The Deputy Collector has arrived at the 
figure of Rs. 400 an acre. -As regards this 
land also we do not think it necessary to 
reduce that figure at all. Taking the value 
then at Rs. 400 anacre, three acres and 15 
cents will be worth Rs. 1,260. From this 
has, however, to be deducted a certain 
amount representing the capitalized value of 
theassesement payable tothe mtttadar. The 
total assessment was Rs. 30 on these thiee 
plots. We have already given credit for 
Rs. 20 on the two plots Nos. 34 and 35 leav- 


market- value 


ing Rs. 10 to be allowed for this plot. Tak- 


ing twenty years’ purchase here -also ^ we 
‘must deducb a sum of Rs.. 200 as the ca- 


pitalized value of the miltadars assessment ` 


leaving Rs. 1,060 as the value payable to 
the claimants.. ©) s raswa iss 
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+! The- ‘claimants have also been. awarded 
ithe value of certain trees standing upon 
these lands, viz,, Rs. 162, and this has also 
to. be added to the price of the property. 
‘The total price according to us will, there- 
‘fore. come to.Rs. 14,822. To this must be 
vadded 15 per cent., the statutory allowance 
under the Act, which comes to Rs. 2,223-4-9. 
“Thus, the total comes to Rs. 17,045-11-9 
and this is our award in the place of that 
“given by the District Judge. 

The learned Advocate for the claimants 
claims that he should be given interest 
under section 28 of the Land Acquisition 
Act on the excess awarded over the amount 
given by the Collector. We think he is 
justly. entitled to this and we award him 
interest at 6 per cent:. from the date the 
‘Collector. took possession of this land to 
the date of payment into Court of. the 
-excess which has been. awarded to him 
. by us. . 

The: final question. on which we have to 
decide: is: as regards. costs. The Govern- 
ment: have filed a memorandum of objec- 
tions claiming the costs inthe lower Court. 
What the learned Judge did there was, 
to: refuse to give costs to the claimants 
because they have exaggerated their claim 
considerably. We do not think there is 
any ground for interference with that 
order:. As regards the costs of this appeal 
we think a similar order will be the most 
proper in this case. There will, therefore, 
‘be no order as to costs either in the appeal 
or in the memorandum of objections. 

ENV. Decree modified. 


2 PATNA HIGH COURT. 
s SECOND: CIVIL APPEALS NOS. 5i AND 248 
i OF IO2I. 
January 25, 10923. 
. Present ;— Mr. Justice Ross. 
-R AMDAS SHA — DEFENDANT—APPELLANT 
e UETSU S 
. DAMODAR PRASHAD AND OTHERS-- 
PLAINTIÍEFTFS—RESPONPENTS. 
Custom— User of vacant land—Ramblla perform- 


ances— Marriage processions—CatQe, tying .of, | 


„during rainy season——Owners of land, rights of. 
S A. custom whereby ‘the residents of a village 
Claim to use a certain piece of Jand for 


playing Ramlila for putting. up . marriage. 


~ 


processions, tot keeping. khalihan: and for tying 
cattle during the rainy season is neither “tos 
ELT nor unreasonable nor uncertain. [p: 2206, 
col. x 

Mohidin, v. Shivlingappa, 23 B 666 at p. 667; 
i Bom. L. R. 170: 12 ind. Dec (N. S) 445, Kuar 
Sen v. Mamman, 17 A 87; A. W. N. (1895) 10; 
8 Ind. Dec. (N. sj. 381, Bhola Nath Nundi v. 
Midnapore Zemindary. Co., 8 C. W. N. 425; 31 
C..503; 31 I, A. 75; 14 M. L. J. 152; 8 Sar. P.C. J. 
611 (P. C), Hai! v. ORE say (1876) 1 Ex. D. 
I; 45 L. J. Ex. 50; 33 L.T. 697; 24 W.R.58. 
refezred to. 

Where such a.right as the: above is established 
the owner of the land is not prevented from settling 
or deveioping it, so long as he does not interfere 
with the rights established by the villagers. ip. 
219, Col. 2.j 

Appeals from a decision of the Additional 
Subordinate Judge, Saran, dated the Ist 
October and the 9th October 1920, reversing 
the decisions of the Munsif, Fourth Court, 


Chapra, dated the 8th September and the 


-23rd December 1920. 


Mr. Nirsu Narain Sinha, for the Appel- 
lants. 
Mr. Sambhu Saran, for the Respondents. 


JUDGMENT.—These are two appeals 
against the decrees of the Additional Sub- 
ordinate Judge of Saran reversing the 
decisions of the Munsif of Chapra in two 
suits brought by the plaintifis with regard 
to two small plots of land. Second Appeal 
No. 51i of 1921 relates to Title Suit 
No. 538 of 1918 the subject of which 
= I4 kathas of land, bearing Survey Plot 

0. 772. Second Appeal No. 248 of 1921 
m to Title Suit No. 539 cf 1918 which 
was concerned with a plot of land measuring 
I4 kathas 6- dhurs and bearing Survey Plot 
No. 724. The allegations in the plaints 
in the two cases were similar and both 
cases were dealt with in. a single judgment 
on appeal by the Subordinate Judge and 
I shall deal‘ with both in this judgment. 

The case for thé plaintiffs was. that the 
land was gatrmajrua am and. that the 
people of the village used the land fer. the 
purposes of khalihan and for putting up 
marriage prosessions coming to the village, 
and fur playing Ramlila and for tying cattle 
in the rainy season. The defence was that 
the land was waste land which the defend- 
ant No. i, theglandlord, was entitled to 
settle and that she had in fact settled it 
with defendant No. 2. ‘The plaintiffs s sought 
a declaration of their rights to and recovery: 
of possession of theland; and. in Suit No, 539 
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he had built on the land. - 


"The Munisif: dismissed. - both ‘the: suits, f 
but the Subordinate judge passed a decree“: 


-declaring the rights of the. plaintiff and re- 
storing them. to possession. ,, The finding 
of fact om which his decision is: based is. 
that the villagers, without interruption 
by the malik, have been using the land. 
for performing ‘Ramlila, for putting. up: 


marriage processions, fot keeping. khalihans: 


and for tying cattle during.the rainy season’ 
ne Me immemorial. Now, an obj ection 


- = = z 


ae Pe by the feared Vakil for ‘the 


respondents that this finding of fact does. 


not. entitle the plaintiffs to.a. decree for. 
possession. - The: land: belongs. to, the, landz 
"lord and the plaintiffs have certain rights. 
over it. This does not entitle them to the 


- possession of the land but only to a declara- : 


tion of their rights. It is said that there 
“should also, be dn injunction, but no injunc- 
tion was prayed for in Suit No. 538, while 
ihe ‘mandatory injunction asked for. in 
Suit No. 539 was not apparently” presse d 
in the Courts below because there is no 
' finding thatthe houses saidto have been 
built on. this plot of land make it impossible 
- for the plaintiffs to exercise their customary 
‘sights. The only decree, therefore, that cam: 
‘be passed itr this case is a decree declaring 
ine tights. of the eae 


"The grounds on which the;decree bud 
by the Subordinate Judge is attacked: are, 
.first, that the rights found cannot be an 


easement; that even if they do amount to 


an éasemerit they. will not prevent the 


landlord from developing and'settling the: 


land ; and, lastly, that the issue of limitation 
"bas not been tried and, therefore, the case 
“must go back. With regard to the last 
„point, it is. true that an issue of limitation 
“was raised but there iš nothing to show 
-in the judgments of the Courts below that 
“this, point. was. pressed ; nor does "there 
“seem to be any substance in the issue because, 
.according. to the defendants" own case, 
the land was settled in 1325, the year in. 


"which the suit was brought, andas this is. 


plainly a suit in which the period of’ limita- 
tion is I2 years there can be,no. substance 
in thie argument, and: I think. it Mrneressaty 
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a mandatory injunction on, the defendant? 
No; 2 to remove certain, structures: which i 
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to direct: a ipe of tiet case for. a. determina 
tion of the issue. «-- 

I now turn. to: the- substantial question 
in.the case. Itis conceded- by the learned 
-Vakil: for. the respondents. that it is not a 
case oféasement.: The-argument.on behalf 


. of the: appellants is; therefore, - admitted. 
The plaintiffs’ tights do not- amount to an 
' easement’and they do not prevent the land- 


lord: from developing. and.settling the land.. 

Effect has.been given to this argument by 
removing.that part of the decree which. 
gave the. plaintiffs’ possession. "There is 
nothiügtopreventthelandlord from settling 
the land and developing it, so long as he 
does not interfere: with the - -rights which 
the plaintiffs have acquired. “The. learned. 
Vakil for the respondents puts his case.on 


' the basis-of custom. "That such. customs as 
are: here’ claimed have - beet. recognised. 


in India is.clear fromthe reported cases. 
Thus, in Mohidin v.. Shivlingappa:; (1),. the 


right of burial within a limited area of land 


was recognised as-a good.custom Similarly, 
in Kuar Sen v. Mamman (2), the custom. ot 


exhibiting feziaz-and alums ard. using a 


cettain Chabuira as a sitting place during 
Moharram was recognised as a good. cistom. 
In. Bhola "Nath -Nundi v. Midnapore, 
Zemindaty Co. (3) the right of pasturage 
in. the land: of. another was recognised. : It- 
is said that the case has. not been treated 
as a case of custom ; that the-learned Sub- 


_~ ordinate Judge has alternated between two’ 
_ Views: in one part.of his judgment he 


seams to treat the land-as village common 
in which the plaintiffs had proprietary 
rights and. in another part he has treated 
their rights as an easement, but he has no- 
where directed his attention to a considera- 


‘tion of the essentials of custom. It is true 


that the Subordinate: Judge: is not. very 
clear in his treatment of the case, but, as 
he says distinctly. enough that it is not a 


‘case of ‘easement. His finding, which I’ 


have already quoted contains al! the. neces- 
sary elements, He'finds what richts the 


‘plaintiffs have been exercising from time 
immemorial. . 
of, the- -appellants that this cüstom is not a 


It.is contended on behalf 


- (1) :23 B. 666 p 667; x Bom. K. R. 170; 12 


Ind. “Dec. (w:'$g ) 445 
= 2. TIAL a7) A. N: (1895) I0; 8 Ind, Dec. 
(N. S.) 381. 


© (3). 8€. W;N..425; 31: 3034, 31, I..A. 
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KOILPILLAI SAMBAN 9, SAPPARIMUTHU SAMBAN. 


good custom because it is unreasonable 
and uncertain. 'Ihere is no uncertainty 
about it, because the elements have heen 
specifically set forth in the plaint and speci- 


fically found in the judgment. It is said. 


to be unreasonable because it éxcludes 
or may exclude the landlord from the use 
of his land altogether. A similar objection 
was taken in the case of Hall v. Nottingham 
(4), where the custom set up was. the custom 
for the whabitants of a parish to enter 
upon certain land in the : parish, and erect 
a Maypole thereon, and dance round and 
about it, and otherwise enjov on the land 
any lawful and innocent recreation at any 
time in the year; but there it was found 
that such a custom was netther too general 
nor uncertaiu nor  unreasonble. 1 see 
nothing unreasonable about the custom 
claimed i in this case: i 

The result is that the appeals must atm 
tially fail, but there mustbe a variation in 
the form on the docree. The suits are 
decreed with costs to this extent that the 
rights of the plaintiffs-to perform the Ramlila 
and to put up marriage processions end io 
have their khalihan and tie cattle during 
the rainy season on the land in suit are 


declared.’ There will be no costs of the 
appeals. 
Z. K. Decree varied, 


| (4) (1879) z Ex, D. 1; 45 L. J. Ex 50; 33 1. T. 
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MADRAS HIGH COURT. 
EVISION PETITION No. 870 OF 19021. 


Crvir, R 
E November 9, 1922. 
Pres nt :—Mr. Justice Ramesam. 
KOILPILLAI PAME N m DEPENSE 
PETITIONER 
versus 
SAPPARIMUTHU SAMBAN AND ANOTHER 
CPLAINTIFFS--RESPONDENTS. ` . 
Provincial Small Cause Courts Act (IX of 1887), 
n 17-— Application to. set aside ex parte decree— 
lication for chalan—Delay iw issuing chalan 
Na epos? delay. in- making, whether can be. ex- 


used. 
Where on an application to set-aside an ez tarte 


decree under section- 17- ef the Provincial Sinall 


. wronz on both points. 


- ities: 


Cause Courts Act on the lost - -day of limitation, - 
the defendant applied for a chalan und on account 
of the dolay of the ofiter of the Court, the chalan 
was issued some days later and the decree amount 
1 deposited immediately on the issue of the 
chalan: 


- Held, that the applica dee for the chalan in 
those circumstances was equivalent to the deposit, 


‘and the: ‘provisions of section 17 must be deemed 


to have been complied with. 


Mihomed Akbay Jaman Khan vw. Sukhdeo 
Panday, to Ind. Cas. 51; 13 C. L. J. 467, Munna 
Lai v. Radha Kishan, 30 Ind, Cas. 186; 37 A. 591; 
I3 A. L. J. 793, followed. 


A Court has power to excuse a delay in making 
the deposit under section 17 of the Provincial Small 
Cause Courts Act. 


Sudalaimuthu Kudumban v. Andi Reddiar, 66 
Ind Cas. 104; 45 M. 628; 15. L. W. 494 42 M. L. J. 
484; (1922) M. W. N. 266; 30 M. L- T » 342; (1922) 
A. I. R. (N. S.) 186, followed. 


Petition under section 25 of P IX oi 
1887, praying the High Court to revise the 
order of the District Munsif, Tuticorin, 
in C. M. P. No. 385 of 1921 in S; C. S. No, 
1454. of 1920. 

Mr. A. Swanunatha ‘Iyer, for the 
Petitioner.—This :is an application to 
revise an order refusing to set aside an. 
ex parte decree under section 17 of the 
Provincial Small Cause Courts Act on the 
ground that the deposit which must ac- 
company the application was made out of 
time. The Court held also there was ho 
jurisdiction to excuse delay. The Judge is 
The 30 days pres- 
cribed for setting aside the ex parte decree 
expired during the vacation. The applica- 
tion was made onthe re-opening day. "The 
chalan was asked for at once ; but on account 
of the mistake by an officer of the Court, 
it was issued 5 days later and deposit was 
made at once. The application for issue 
of chalan must be deemed to be deposit 
i self. 

The maxim «unc pro func clearly applies 
and the position is well-settled by author- 
See Munna Lal v. Radha Kishan (1) 
and Mahomed Akbar Jaman: Khan v. 
Sukhdeo Panday (2). j 

Secondly, the Judge wás in error in think- 
ing he had no power to excuse delay: See 


|) 


35 fud. Cas, 186; 37 A. jo" I3 A, L. J. 793+ 
''(2) -To Ind, Gas; 13 G-L - 


> Jo 407a - 


` Voi. yaj 


_ INDIAN; CASES: 


i21 


. ASUTOSH CHATTERJEE v. UPENDRA. CHANDRA AIC. 


the recent decision in Sudalaimuthu Kudam- z 
There was no > 


ban v. Andi Reddiar (3). 
negligence. on the applicant's part and the 
. delay must be excused. 
Mr. T. L: Venkatarama I yer, for fies : Re- 
_spondents.—The question. is. whether the 
Fgh Court can interfere in gevision. The 
learned: Judge has found delay as a question - 
of fact; also that the defendant was guilty 
of ‘laches. . This Court will not interfere 
with the discretion of the Court below in a 
matter like this even if the decision-is wrong. 
. dUDGMENT.—Tol'owing the decisions 
in Makomed Akbar Jaman. Khan v. Sukh- 
deo Panday (2) and Munna Lal v.. Radha 
-Kishan (I), (the latter. of, which: was. cited 


` before the District Munsif but not distinguish- 


ed or otherwise dealt with by him), I hold 
that when the party has applied for a chalan 
“and .the. delay in issuing the chalan -is the | 
delay of the officers ofthe Court and after the 
issue of the chalan, he deposited the amount 
immediately,. the maxim nunc pro tunc 
-applies and the application for chdlan (in 
such circumstances) is IEE to -the - 
deposit. 

Even if excusing dase is ‘necessary, the 
view of the District Munsif that the High 
Court by its rules cannot -affect section 17 ` 

.;of the Provincial Small Cause Courts Act - 
is clearly-opposed to Sudalaimuihu Kudum- 
ban v. Andi Reddiar (3).. The statement - 
‘of the District Munsif that the deposit was 

-` not made in.time on. account of the negli- 

` gence of the petitioner is opposed to all the 
‘facts that .appear on the record. Not 
mentioning to the office that. the chalan 


is wanted urgently.cannot be regarded. ‘as. 


negligence. ‘Therefore, even if it.were neces- - 
sary to excuse the delay, I hold this is a‘ 


case in which the delay ought to be excused.” 


I reverse the order.of the District Munsif 
-and direct him to dispose of the petition 
according to law. The petitioner will have 
-the' costs of the. revision petition. Costs 
-in the lower Court will abide the result: 
> VANEV -v.2 Pelton allowed. - 
ASF 66 ind. Cas. 1043 45. M. 628;.15.1,..W. 494; 
454, ^R Qd) 166, Wi. N. 269; sex. L. 
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. CALCUTTA HIGH. COURT. 
-Civr, RULE No. 545 OF' 1922. 
August I7, 1922. 


Present ——-Justice Sir N. R. Chatterjea, Kr., 


^ * ‘and Mr. Justice Panton. | 
 ASUTOSH CHATTERJEE— PETITIONER 
À versus — 
UPENDRA CHANDRA AICH-—Orrosrre 
: PARTY. 
Calcutta Rent Act (III B.C. of 1920), 85. 


2 (f . (ii), . 15, 18—Order fixing standard rent 
“under. s., 2 (f) (ii)—Revision by President of 
> Tribunal. ` 


- An order of the Rent Controller fixing. the stand- 
ard rent ior certain premises under section 2 (f) 
. (8). of the Calcutta Rent Act is open to revision 
by the' President of the Calcutta Improvement 
Tribunal under section x8 of the Act. ' - 


The Caicutta Rent Act contemplates « ising” 
"of the standard rent even in cases not coming 
under section 15 of the Act; in other words, in cases 
coming under section 2 ( f ) (#2) of the Act. 


Rule’ against-an order of the Court of 
the President of the Calcutta - Improve- 
ment Tribunal, in Case No. 218 of 1921. 

Babu: Amarendra- Nath Bose, for the 
BeN doner — The learned President is wrong 
in- thinking. that he cannot exercise. his 
powers-of revision under section I8 as there 
has: been no ‘fixing’ -of the. standard rent 
-by the Controller - under section -15, < 

The word ‘ fixing’ has not been deter- 
mined in the Act. .It ‘means not only 

‘settling,’ but also ‘determining’. or 'speci- 
fying.’ The ascertainment of a certain 
-definite thing which can be. ascertained by 
evidence has -been ‘termed ‘fixing’ in. the 
Act itself. Under section 8. no increase 
"of rent allowable under the Act can be. rea- 
-lised until the service of a certificate ‘from 
‘the -Controller ‘ fixing? the standard rent. 
‘This must include 'cases under clause (1) 
of section 2 (f) as the addition of ro per 
allowable under that clause is an 
-increase -of rent. The Controller is said to 
~“ fix’ the standard rerit by: finding out what 
the rent was on the Ist November 1918 and 
- thus adding XO per- cent. -to it.. -Also where, 
“under section 7, thé. Controller - increases 
“the standard" rent to the ‘extent. of .the 


„` increase inthe amount of Municipal. rates, 


the increase comes within: the purview. of 
< section 8 apd the Controller is said to ‘ fix’ 
the. ‘standard rent in granting the increase. 
. Section’ 18 does not refer to- section. 35 
at all, I am, concerhed with the mening 
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of ‘fixing.’ If ‘ fixing’ has one meaning 


at one place in the Act, it will have the. 


same meaning throughout the Act. Max- 
well’s Interpretation of Statutes, 6th Edi- 
tion, page 556, also Mahomed Aki v. 
Assadunnissa Bibee (x) (per Peacock, C. J.) 

In section 15 itself in sub-section (3) 
(b) fixing means only deducting the amount 
of hire for the furniture. Similarly, under 
sub-section (2) what the Controller does 
is to find out the rent on the 1st November 
1918 and then add to it the price of food 
and hire for furniture. 


‘There is nothing in the Act to confine 
revision under section 18 to “ fixing ' under 
section 15. In the Bombay Act-(VII.of 
tion revision lies. 

I submit, theréfore, section 18 applies 
to a case like the present where there has 
been been no ‘fixing’ in the sense of 
-settling the rent. á 


Babu Abinash. Chandra Ghosh, for the 
Opposite Party.—Standard rent may “be 
.divided into two classes—(1I) statutory 
standard. rent, mentioned in clauses (¢) 
and (4) of section 2 (f), given certain cir- 
cumstances, the standard rent 1s certain, 
-cannot be altered or varied. 

(2): equitable standard rent, mentioned 


. in clause (it) of section 2 (f). 


The Act makes a distinction between 


these two. Statutory standard rent exists 


4 


. 


« 
bi 


* 
, 


& 


from thevery beginning of the Act. The 
-equitable does not come into existence be- 
fore the Controller has fixed it. The word 


‘ fixing ' does not apply to statutory stand-- 


ard rent at all. 

(CHATTERJEA, -J.—If one party says it is 
50 and the other party says it 15 70, and 
the Controller finds it is.50, is that not 'fix- 
ing]. 


* Fixing, .does.not include finding out 


the rate agreed upon or stipulated bet- : 
- allowed to the Controller that there is a 


„ween the. parties. ee 
[CHATTERJEA, J.—' Fixing, 1s not defined 


“in the Act.] 


Lu 


: 
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. Section 8 refers to the increments that | 


: . (1) 9 W. R. 1; B. L'R, Sup. Vol, 774 (F. B.) 
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1918) section 6 specifies from which sec-' 


c- fr923 

have been spoken of in sections 5 .and 7. 
Once the statutory rent is altered under 
sections 5 and 7it becomes equitable and it 
is ‘fixed.’ Statutory standard rent is 
unalterable. It can be recovered without 
a certificate. ' , 

[CHATTER]EA, J.— Would not a certificate 
be required under section 8 for realising 
the increase of ro per cent. allowed under 
clause (7) of section 2 (i).] fe. 

This 10 per cent. is included within 
the standard rent. Section 8 contemplates 
increase over and above the standard rent. 


‘Statutory standard rent inclusive of the 


Io per cent. is recoverable under section 
4. It is only where the standard rent . 
exceeds the statutory rent that section 
8 applies. 

“In the Burma Act (II of 1920), of which 
our. Áct:.is a copy, séction 8 specifically 


. mentions sections 5 and 7. Here they 


thought specific mention of the .section 
was unnecessary. 

[PANTON, J.—The inference would be 
the other way.] 

Section r5 does not help my friend. 
In sub-section (2) the sum has not been fixed 
by Statute and the Controller has a discre- 
tion in the matter. In clause (3) (b) also 
discretion is given to the Controller, no 
statutory figure is irrevocably fixed by the 
Legislature. 2H 

In section 15 (I) the expression used is 
‘certifying,’ whereas in sub-sections /2) 
and (3) the expression used is ‘ fixing." 
This last is also the expression used in sec- 
tion x8. It is the intention of the Legis- 
lature to make a distinction between the 
two terms. 

I applied for ‘ certifying, ' the Controller 
also has ''certifed.", In certifying his 
decision is limited to finding out certain 
circumstances and the rent follows the 
lead of those circumstances. 

In the case of statutory standard 
rent there is no need of revision by a supe- . 
rior Tribunal. Itis in the case of equitable 
standard rent where (there is.a discretion 


~ 


revision by a superior Tribunal. 


JUDGMENT.—This Rule arises out of pro- 
ceedings under the Calcutta Rent Act 
and the question invo.ved is, whether the 


President of the Tribunal is rightin hold- 
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ing that an ‘application for revision under 
section 18 of the Act could not: be made. 
in’ this case, because there was no decision 
of the Controller fixing the'standard rent. 

The landlord stated -that the premises 
were -let vout at a, rent of Rs. 70 ; the 
tenant, on the other hand, -stated that it 
was Rs. 50 only. The tenant $pplied to. 
the Rent Controller for certs the stan- 
dard rent. | 

The Rent Controller, after a consideration 


of the evidence, came to the conclusion that. 


the rent should not be more than Rs.,50 
per month inclusive of taxes, and that the 
rent was fixed at this rate when the appli- 


‘cant came in, and he made the following : 


order : © Rupees fifty inclusive of taxes 
' 4s, therefore, the standard rent of this. por- 
tion (eastern) of the premises occupied by 
"the applicant under section 2 (f) (4) * of 
‘the Act.” ` 

Both parties apala to the President of 
the Tribunal under section 18. of the Act, 
and he.was of opinion that an application 


for revision under section 18 could 
be made only in cases where the Rent 
Controller fixes the standard rent 


-ander the provisions of section 15 of the Act 
.that as the Controllers decision.in. the 
present case has been given expressly: under 

section 2.(f) (ii) of the. Act, he:did not fix. 

.any standard rent for the premises and that, 

. therefore, the order was one which could 

not be .revised- under Seeng 18 of the 

Act. i 


Now, section 18 — MH foran | application 


for revision to the President of the Tribunal 
if the decision of the Controller fixing the 
„standard rent for any premises is questioned. 
There is no doubt-that there was a decision 
of the Controller in:this. case. The only 
question is, whether there was a decision: 
fixing the standard rent.- 
The standard rent is gen nedi in-section 2, 
:clause (f), and it means (I) therentat which 


the premises were let-on the rst day öf - No- ^ 


vember r9i8;or when they were not Jet on 
that dite, the rent at which they were last 
“let beiore that: date and after the rst. -day 
-of November IgI5, with: the addition, in 
. either case, of 410: per ;cent.-on such rent ; 


` (it) in the;case of any- premises which were - 
: or shall be first tet after-the 1st day of No-' 


specified in section 15; the ak fixed by the 
Controller. - 
| The word. “fix,” has rot been S NE 
‘in the Aet: “Tt, nof doubt, ‘means ''to settle" 
and that.is the view which has.been taken 
by the i ah un It also QIneans 
“oto ‘specifiy ’’ or ‘ to determine ”. (seethe 
Oxford Dicticiary).. “In the absence of any. 
definition of the word in-the Act, we do not 


“see. any sufficient reason. for limiting the- 


-word to the case of -settlement of the rent 
by the Controller, unless there is a -clear 
. indication in the Act that the word is used 
in that restricted .sense.. We do not find 
.any such indication. On the other hand, 
reference to some of the other sections would - 
indicate that the expression ‘‘ fixing?’ is 
applicable -not only to the cases specified 
in section 15, but also cases coming under 
the rst:and 2nd.clauses of :section 2 (f). 
Thus, section: 8 provides that ‘‘ wherever 
an increase of the rent of any premises is 
allowable under the provisions .of this Act, 
no such increase ‘shall be recoverable unti] ` 
the.expiry of one month after the landlord 
has served.on the tenant a. notice in -writ- 
ing -of his.inteution to. increase the rent, 
accompanied by a certificate from the Con- 
troller. fixing the :standard. rent." -It ap- 
pears from -the terms ‘of this. section that 
no increase of -the :rent ‘allowable. -under 
the Act can -be. recovered unless- notice 
‘be. served upon the tenant accompanied ‘by 
a.certificate from the. Controller fixing the 
standard’ rent.. This. will cover. a -case 
‘of. the. rent originally payable on the -ist 
November 1918 with the addition: of Hie sta- 
tutory IO per cent. on. such. Tent. 


Tt is contended, however, [o the learned 
-Pledder for the opposite party. that'that 
.section.contemplates a case where the rent 


, exceeds the standard. »rent because -the , 


-additional .10. percent. 'is included in the | 
-standard rent .under. section, 2.(/). 

There is: no doubt tbat-the ro per cent is 
included “in the standard -rent but the. -10 
-per ‘cent. addition is an “ increase of the 


. fent” which is allowable under the pro- 
' visions .of.:this Act, ibecausesection .2 (f) 


is also a provision. of the Act, ;and.the 
section.seems to.lay down - ‘that ‘no.sum 
‘in ‘excess of’ the ;rent originally: payable . 


can be recovered without a certificate from . 


:-wember 1918, the rerit at which the premises 
the «Controller “fixing the standard tent, 


-were or may be-first let : a 


Í 
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where, of course, there is a dispute between 
tbe parties. | MEN 
The learned Pleader for the opposite 
party pointed out that section 8 of the 
Burma Rent Act (II of 1920), which has 
been followed by the Calcutta Rent Act, lays 
downthat the .certificateof the Controller 
fixing: the standard rent must be served 
along with a notice upon the tenant only 
in cases mentioned in sections 5 and 7; 
but that. the clauses (a) .and (5) of 


section 8 which. thus limit the application . 


of the section, have been omitted from the 
Calcutta Rent Act. The naturalinference, 
however, from that omission would be that, 
instead of confining the operation of sec- 
tion 8 to.certain cases, t. e., section 5 and 7, 
the Calcutta Rent.Act provides generally 
fora notice wherever an increase of the rent 
of. any premises is allowed. The learned 
Pleader also contended that the word “certi- 
fying” has. been used in the Act as dis- 
tinguished from “fixing.” But the two 
expressions. refer to two different things. 
The certificate is to be granted after the rent 
is fixed and it is to be granted to either 
.of the parties. We do not think, therefore, 
that the use of the two expressions leads 
to the conclusion that the fixing of rent 
by: the Controller can be. made only under 
the provisions of section 15. TES 

It appears, therefore, that the Act con- 
vemplates.fixing of the standard rent by 
the Controller even.in cases not. coming 
under section i5.; in other words, in cases 
coming under section 2 (f) (i); and if the 
word. “ fix” has been used in that section 
in a particular sense, we must give the word 
the same meaning in other portions of the 
Act where it occurs. a 

We are accordingly of opinion that the 
order of the ‘Rent.Controller is liable to 
revision under section 18 cf the Act. The 
order of the President is, therefore, set aside 
and the case is sent back to his Court in 
order that he may. hear the applications 
“made to him by both the landlord and 
the tenant and dispose of them according 
to law. 


. The opposite party, however, must pay . 


. the costs of the petitioner, the hearing fee in 


this Court being assessed at 2 gold mohurs, . 


- The costs in -the lower’ Courts will abide 
the result. 


- BM Order accordingly. 
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file her suit in forma pauperis. 
was taken by the respondent that the appli- | 
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BOMBAY HIGH COURT, 
EXTRAORDINARY APPLICATION No, 
65 OF 1922. 

November 7, 1922. 
Present.—Sir Norman Macleod, 
Kr., Chief Justice, and Mr. Justice Crump. 

BAI BALAGAVRI-—PLAINTIEF— 


CIVIL 


® APPLICANT 
Versus 
MOTILAL GHELABHAI—OPPONENT-— 
RESPONDENT. 


Civil Pyocedure Code (Act V of 1908), O. 
XXXIII, y 1— Apphcalion to sue in forma 
pauperis— Par! claim paid into Court by opponent, 


effect of. 


On an application to sue as a pauper, whether 
a fee is prescribed for the plaint or not, the subject- 
matter of the suit cannot be taken into consider- 
ation in calculating the plaintiff's means. The mere 
fact that the opponent pays in or deposits in Court 
a part of the claim, is no ground for rejecting the 
application for leave to sue as a pauper. 
[p, 225 cols. 1 & 2.) 

Fatma Bai v. D. KRt Umrigar, 5 Ind. Cas. 
688; 34 B. 638; 12 Bom. L. R. 102, followed. 


' Dwarka Nath Narayan v. Madhavrav Vishvanath, 
10 B. 207; 5 Ind. Dec. (N. S.) 524, not followed. 


Application against an order passed by 
the  Munsif, Extra Joint  Subordinate 
Judge at Surat, in Pauper Application No. 
III of 1921. | l 
: Mr. G. S. Mulgaonkar, for the Applicants. 

Mr. H. V. Divatia, for the Opponents. 


. JUDGMENT. 
Macleod, C. J.—The applicant presented 
a petition to-the Court to be allowed to 


Objection 


cant was a minor. If she was a minor, 
then she could not make-any application, 
and the question whether she was a pauper 
or not could not arise. Unfortunately, 
the Judge, having come to the conclusion 
that the applicant was a minor, also- went 
on to deal with the question whether she 
was a pauper. Although we think that 
part of the order which directs that the 
applitant might bring a suit by her next 


friend was perfectly correct, we think thzt 


the Judge ought not to have directed that 
proper Court-fees must be paid on such, suit 
and thereby determined the question of 
pauperism. It is, therefore, necessary for 
us to express an opinion on the question 


- whether in that. decision the Judge. was 
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wirong. Under the Explanation to O. 
KAKI, r. I, a person is a ‘ pauper" 
when he is not possessed of sufficient means 
to enable him to pay the fee prescribed by 
law for the plaint, or, where no such fee 
is prescribed, when he is not entitled to 
property worth Rs. 100 otherthanhis necess- 
ary wearing apparel and the subje€t-matter 
of the suit. In this case a fee was prescrib- 
ed for the plaint. The defendant, in order 
to get rid of the contention of the appli- 
cant that she was a pauper, produced cer- 
tain ornaments and cash which he, admitted 
belonged to the applicant worth about 
Rs. 600, and said that he was willing to 
give them to the applicant, and, therefore, 
she was possessed of sufficient means to 
pay the fees. The applicant intended to 
claim in her suit a much larger amount than 
what was admitted to be due by the defend- 
ant. I do not think it can be said 
that, owing to the defendant's offer, the 
plaintiff was possessed of sufficient means 
to pay the prescribed fee. In a suit where 
no fee is. prescribed by law for the plaint, 
no admission or even payment into Court 
by the defendant can be taken into con- 
sideration. 

Ia Dwarka Nath Narayan v. Madhavrav 
Vishuanath (I), the defendant produced in 
‘he Court, on.an application by the plaintiff 
to sue as a pauper, certain of the articles 
which were claimed, and the learned Judge 
seems to be of opinion that it made no differ- 
ence whether a fee was prescribed for the 
plaint or not. If any part of the subject- 
matter of the suit was paid into or deposited 
in Court it ceased to belong to the subject- 
matter of the suit and became the property 
of the plaintiff. | 
~ In ‘Fatma Ba? v. D. R. Umrigar (2), 
while sitting on the Original Side, I 
declined, with all due respect, to 
follow that decision. To this extent I can 
agree with the learned Judge that, whether 
a fee is prescribed or not the subject-matter 
of the suit cannot be taken into considera- 
tion in calculating the plaintif’S means. 
But in my opiaion that protection conti- 
nues during the whole course of the pro- 
ceedings, so that an application to sue 
as ‘a pauper in either case cannot be rejected, 

(I) r5 B. 207: 5 Ind. Dec. (N. S.) 524. 


UI 5 Ind. Cas. 688: 34 B. 638; i2 Bom. I. RB. 
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merely, because the opponent pays in or 
deposits in Court part of the claim. The 
applicant is not obliged to take out of Court 
what is deposited or paid in, and cannot, 
therefore, if he chooses to allow the deposit 
or payment made in Court to remain there, 
be said to be possessed of means to pay the 
Court-fees as if the deposit or payment 
were actually in his possession. The time 
when the application is made to institute 
a suit as a pauper, is the point of time which 
the Court has to consider when the appli- 
cation comes tobe dealt with, and the sub- 
ject-matter of the suit is in no case at the 
disposal of the applicant for payment of fees, 
Ii, however, at any point oftimeafterwards 
it is alleged that the applicant nas become 
possessed of sufficient means to pay the 
fees, then no doubt when that fact is brought 
to the notice of the Court, the question of 
pauperism would be reconsidered, and. the 
party once held to be a pauper might be 
directed to pay the Court-fees. In this case, 
therefore, we direct that it is open now 
to the applicant, through her next friend, 
to make an application to file a suit as a 
pauper, and that application must be dealt 
with on the lines we have now laid down, ` 
If no further application is made, the ap- 
plicant must pay the costs of this appli- 
cation. If the application is filed through 
her next freind, and if the application is 
admitted, then the costs will be costs in 
the suit. 
Crump, J.—1 concur. 
W. C. A. Rule made absolute. 





MADRAS HIGH. COURT, 
APPEAL AGAINST ORDERS NOS. 307 AND 
308 OF 1922. ~ 
December 22, 1922. 
Present:—-Mr. Justice Spencer and Mr, 
Justice Venkatasubba Rao. . 
Tus OFFICIAL RECEIVER OF 
TANJORE—APPELLANT 
: Uer Ss 
B. S. NATARAJA SASTRIGAL AND OTHERS 
—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss.5, 
56, 57, 75, 79—Rules framed under s. 79— 
Official Receiver, removal of— Review, poer. of— 
A ppeal—“ Person aggrieved ”, meaning of —Spectal 
Receiver, when to be appointed. ; 
. ‘The Official Receiver is one of the persons who 
have a right of appeal under section.750f the Pro- 
vincial Insolvency Act, if they are aggrieved by the 
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order ot a Court acting in its insolvency jurisdic- 
tion. [p. 227, col. 1.] 

Oficial Assignee of Madras v. Rama Chandra 
' Iyer, 5 Ind. Cas. 974; 33 M. 134; 7 M. L. T. 214; 
(1910) M. W. N. 147, relied upon. 

The expression ''person aggrieved ” in section 
75 of the Provincial Insolvency Act means a per- 
son who has suffered a legal grievance, that is, 
‘a person against whom a decision has been pro- 
. nounced, which has wrongíully deprived him of 
something, or wrongfully refused him something, 
or wrongíully affected his title to something. 
[p. 228, col. 2.] . 

Ex parte Sidebotham, Inve Sidebotham, (1880) 
I4 Ch. D. 458; 49 L. J. Bk. 41; 42 L. T. 788; 28 W. 
R. 715. Ex parte Official Receiver, In Ye Reed, 
Bowen and Co., (1887) I9 Q. B. D. 174; 56 L. J. 
Q. B. 447; 56 L. T. 876; 35 W. R. 860; 4 Morrell 
225, relied upon. 

Although the Provincial Insolvency Act does 
not contain any provision for reviewing orders 
already passed, such power must be implied from 
the provision contained in section 5 of the Act. 
‘[p, 227, col. 2.] 

No Court has the power to remove an Official 
Receiver from his office. But where the appoint- 
ment of an Official Recetver to take charge of 
a particulat insolvency is concerned, the proviso 
to r. ir of the rules framed by the Madras Gov- 
ernment under section 79 of the Act allows the 
patty to apply to the Court to set aside the appoint- 
ment of the Official Receiver and to ask that a 
Special Receiver may be appointed in his place. 
fp.-227, col. 2.) : 

It is of general importance that all insolvencies 
` should be kept within the control of the Official 
Receiver, unless very exceptional reasons, such as 
reasons connected with the personality of the 
Receiver, are put forward to deprive him of that 
control. (p. 228, col. 1.) 

The words ''otherwise directs ’’ in section 57 (2) 
of the Provincial Insolvency Act, refer not only 
to the point of time when the appointment of a 
Receiver under section 56 ismade, but also to the 


period subsequent to the appointment. That is . 


to say, the Court may not at the initial stage 
appoint a Special Receiver, but it may, if good 
grounds are shown, remove the Official Receiver 
appointed originally at any time whatever. 
[p. 229, col. 1.] 

Appeal against an order, dated the 27th 


July 1922, of the District Court, 


East Tanjore at Negapatam, in Insolvency . 


Petition No. 3 of 1921. 

Appeal against an order, dated the 15th 
August 1922, of the District Court, 
East Tanjore at Negapatam, in I. A. 
No. 405 of 1922, in I. P. No. 3 of 1921, 

Messrs. T. M. Krishnaswami Iyer and 
B. Sxbramania Iyer, for the Appellant,— 
The District Judge is wrong in reviewing his 
order appointiog the Official Receiver, 
When once an order of adjudiéation is made, 
property vests in the Official Receiver (S. 57), 
The District Judge has no power to review 


| INDIAN CASES. 
OFFICIAL RECEIVER OF TANJORE V, NATARAJA SASTRIGAL, 


zs neue whe 
[1923 


it. A power of review is not inherent 
in a Court but is statutory. It cannot be 
implied. 
The Official Receiver here is an aggriev- 
ed person, since by the second order he is 


removed from office. Hehas,therefore,a right ` ` 


of appeal under section 75 of the Act. Official 
Assignee of Madras v. Rama Chandra Iyer (1), 
Ex parte Sidebotham, In ve Sidebotham 
(2), Ex parte Official Receiver, In re Reed, 
Bowen and Co. (3). I contend that under 
the Provincial Insolvency Act and the Rules 
thereunder, Courts have no power to remove 
an Official Receiver when an order of appoint- 
ment is made and property has vested. 
Even on the merits, the District Judge 
is wrong. The reasons assigned are not 
correct. The appointment of a Special 


. Receiver would diminish the income of the 


Official Receiver. The properties have 
been leased. The lands are accessible 
from Tanjore equally as from Negapatam. 
An Official Receiver cannot be lightly or 
easily superseded for imaginary reasons, 

Messrs. T. V. Muthukrishna Iyer and T. 
V. Ramanatha Iyer, tor the Respondent.— 
There is no right of appeal. The Official 
Receiver is not a person aggrieved within 
the meaning of section 75 of the Act. 
A Court has power when it thinks it neces- 
sary for special reasons to appoint Special 
Receiver. 

Under section 5, the Insolvency Court 
has the same powers as the Civil Court 
under the Civil Procedure Code, | 

An Official Receiver is as much subject 
to the orders of Insolvency Court as an or- 
dinary Receiver is subject to the directions 
of the Civil Court. | 

Rules 8, II, 12, framed by the 
Madras Government nowhere Jay 
down that an Official Receiver cannot be. 
removed and such a prohibition cannot 
be implied from ‘negative powers under 
the Act and the Rules. On the merits, 
the interests of the administration of the 
insolvent’s estate required a Special Re- 
ceiver in this case and the appointment of 
Special Receiver, being a matter of discre- 


(1) 5 Ind. Cas: 974; 33 M: 134; 7M. L. T, 
2143 (1910) M. W. N. 147. 

(2) (1880) 14 Ch. D. 458 at p. 465; 49 L. J. Bk; 
41; 42 L. T..785: 28 W. R. 715. i | : 

(3) (1887) 19 Q, B. D 174; 56L. J. 0. 


À g B, 447t 
55 L. T. 876; 35 W. R, 860, 4 Morrel 225, 
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tion, a Court of Appeal will not lightly dis- 
turb the discretion of the lower Court. 


l JUDGMENT. 
Spencer, J.—The appellant is the Official 


Receiver of the Tanjore District. He appeals: 


against the orders of the District Judge of 


East Tanjore, appointing Special *Receiver ' 


in I. 'P. No. 3 of 1921, instead of 
the Official Receiver, in whom the 
insolvent’s property would ordinarily vest 
under section 57 of Act V of"1020. It 
appears that when the. adjudication of 
insolvercy was made, the District Judge 
vested the property in the Official Receiver 
on the 26th July.r922. The next day; at 
the instance of the Vakil for some of the 
insolvents. the District Judge reconsidered 
his order and substituted “ Special Receiver "' 
for “the Official Receiver” in his order. 
Section 57, clause 2, permits the Court to 
make such an order for special reasons. 
The Official Receiver moved the Court 
to reconsider. this second order, but the 
District Judge declined to do so on the 15th 
August 10922. 

In these appeals a number of points 
have been raised on either side. It is 
contended that the Official Receiver is 
not entitled to appeal. under section 75 
and that, even if he is so entitled, the 
Court has given good reasonsfor appointing 
a Special Receiver in the present case and 
that we should not interfere with the Dis- 
trict Judge’s discretion, On the other 
hand, the appellant contends that the Court, 
having passed a final order on the 26th 
of July, had no power under the Provincial 
Insolvency Act to review that order; 
secondly, that the Rules framed under the 
Madras Provincial Insolvency Act, which 
have the effect of law, by virtue of section 
79, Clause 3, give no power to a Court to 
remove an Official Receiver once appointed 
(vide r. 8) and lastly, that the reasons. 
given by the District Judge for appointing 
a Special Receiver are not sufficient rea- 
sons for making an exception to the gene- 
tal rule. - : 

On the first point it is clear from 
section 75 that the Official Receiver is one 
of the persons who has a right of appeal 
if he is aggrieved by the order of a Court 
acting inits Insolvency Jurisdiction. Official 
Assignee of Madras v. Rama Chandra. Iyer 
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(x) affords an instance where the Official 
Assignee, who stands in a similar position 
to the Official Receivers in the Muffasal, 
was regarded as a person aggrieved and 
was permitted to appeal. That case pro- 
ceeded largely on tlie authority of an 
English case Ex parte Sidebotham, in ve _ 
Sidebotham (2). It appears from the notes 
at page 459 that the question of the removal 
of the Trustee was one of the matters that 
came up for consideration, and the 
learned. Judges declared that a Trustee 
in Bankruptcy would be entitled to 
appeal from an order of the Court, 
if he thought it unjust, and that 
he would be a person ‘ aggrieved’ if a de- 
cision had been pronounced which had 
wrongfully refused him something to 
which he was entitled. I hold, therefore, 
that the appellant has a right of appeal. 
Although the Provincial Insolvency Act 
does not contain any provision for review- 
ing orders already passed, section 5 provides 
that the Court "shall have thesame powers, 
and shall follow the same procedure as it has 
and follows in the exercise of Original Civil 
Jurisdiction.” I am, therefore, not pre- 
pared to hold that the District Judge acted 
illegally in altering his order after it 
had been passed. l 
Next, the provision in r. I2 that 
" the Court may remove or discharge any 
Receiver or interim Receiver other than 
an Official Receiver" appears to have been’ 
so worded in consideration of the fact that,- 
under section 57 of the Act, the power of 
appointing Official Receivers is vested in the 
Local Government and, therefore, no’ Court 
has the power to remove an Official 
Receiver from his office. Where the appoint- 
ment of an Official Receiver to take charge 
of a particular insolvency is concerned, 
the proviso to r. II allows the party to 
apply to the Court to set aside the 
appointment of the Official Receiver: and 
to ask that a Special Receiver may be appoint- 
ed in' his place. Even if that proviso was 
intended to .apply particularly to’ ‘cases 
where orders of adjudication have been 
made by the Official Receiver himsell, un- 
lesg the contrary appears, we may assume 
that” Courts have powers to’ make such 
orders from time to time as are necessary 
for dealing with the insolvent’s estate. 
Under section 16-of the General Clauses 
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Act, whenever a power to make an appoint- 
ment is conferred, the authority having 
such power must be deemed to have power 
also, to remove any person appointed by 
it in exercise of that power. I, therefore, 
hold that the District. Judge was legally 
empowered to set aside his own order 
‘appointing the Official Receiver, if there 
were special reasons for doing so. 

The reasons given in the District Judge’s 
order are that it was better in the interest 
of all parties concerned that a Special 
Receiver residing in Negapatam should 
be appointed to deal with the in- 
solvent’s property. The Official Receiver 
was an tnierim Receiver before the ad- 
judication, and there is nothing to show 
that any. personal reason existed 
for his being superseded. The property 
ofthe insolvents is not situate at Nega- 
patam where the Special Receiver lives, 
but in a village which is accessible 
from Tanjore as well as from Negapatam ; 
and during the management of the tnterim 
Receiver, he was leasing out the lands and 
doing such other. necessary acts for the 
management of the insolvent's estate. 
The. remuneration of. Official Receivers, 
who are paid a fixed salary by Government, 
depends partly upon the receipts obtained 
by them in administering various estates 
in their District, and those receipts will 
be diminished if. Special Receivers are 
appointed superseding the authority of the 
Official Receiver. The reasons given by 
the District Judge and those appearing in 
the affidavits of the creditors are not 
sufficient, in my opinion, to outweigh the 
generalimportance of keeping all insol- 
vencies within the control of the ' Official 
Receiver, unless very exceptional reasons, 
such as reasons connected with the 
personality of the Receiver, are put forward 
to.deprive him of that control. 

The District Judge’s order must be va- 
cated and in licu thereof the Official Receiver 
will be directed.to take charge of the insol- 
vent's estate. The appellant's costs in 
Civil Miscellaneous Appeal No. 307 of 1922, 
in this; Court will be defrayed out of the 
insolvent's estate, 
as to costs in Civil Miscellaneous Ajipeal 
No. 30% of r922. First respondent will 
bear his own. costs in Civil Miscellaneous 
Appeal No. 307. of 1922:in this Court, 


There will be no order. 


Venkatasubba Rao, J.—The first question - 
to be decided is, whether the Official Receiver 
is entitled to appeal against the orders passed. 
Is he a person aggrieved under section 75 
of the Act? On the 26th July, 1922, an order 
ofadjudication was made and the Official 
Receiver was appointed Receiver of 
the property of the  insolvents. On 
the following day, the District Judge | 
varied his order of the 26th, and 
appointed a Special Receiver thereby 
rescinding the appointment of the Official 
Receiver. The latter applied for the set- 
ting aside of the order made on the 27th of 
July and, on the 15th of August the Dis- 
trict Judge passed an order refusing to re- 
consider his decison. The Official Rece- 
iver has filed two appeals, one against 
the order of the 27th of July and the other 
against that of the x5th of August. 

Various cases were cited in the argument 
bearing on the interpretation of the words 
"person aggrieved.” ^ But I think it is 
sufficient to refer to two of them. In 
Ex parte Sidebotham, In re Sidebotham 
(2 James, L. J., observed that if 
the Court acted on a report by the Comp- 
troller in Bankruptcy that the trustee 
had been guilty of a misfeasance, cr negiect, 
by which the estate has sustained a loss 
which the trustee ought to make good, 
the trustee would be entitled to appeal 
from the order ot the Court, if he thought 
it unjust. This observation is, no doubt 
obiter but is entitled to great weight. ‘Lhe 
Lord Justice said, “A person aggrieved” 
must be a man who has suffered a legal 
grievance, a man against whom a decision 
has been pronounced which has wrongfully 
deprived him of something or, wrongfully 
refused him something, or wrongfully 
afiected his title to something. Lord 
Esher, M. R., in Ex parte Official Receiver, 
In re Reed, Bowen & Co. (3) referring 
to the definition given by James 
Dg observed that the words used were 
"legal grievance” and not “ pecuniary 
grievance or grievance to person or 
property,” and further added ‘that “a 
person aggrieved " must be a man against 
whom a decision has been pronounced 
which has wrengfully refused him some- 
thing which he had a right to demand. 

J think the Official Receiver suffered’ a 
legal grievance and: he was... ‘wrongfully: 
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deprived of somthing." He wes removed 
from ' ofice and his application to 
reconsider the order was refused He was 
entitled to say that his appointment shonld 
not have been set aide; he had a right to 
ask that he should be restored to office. 
He was aggrieved by the | orders made 
against him. 

"This. leads me to the consideration of 
the second question, can the Court remove 
an Official Receiver who has been appointed 
Receiver of an insolvent’s estate from his 
office of such Receiver of that estate? The 
answer would depend upon the construc- 
tion of section 57, clause (2). 

` Section 56, clause (x), and clauses (1) 
and (2)' of section 57 run thus:- 

Section 56 clause (1) :—'"The Court may, 
at the time of the order of adjudication, or 
at any ‘time afterwards, appoint a 
Receiver for the property ot the insolvent, 
and such property, shall thereupon vest 
in such a Receiver." 

Section 57 "clause (1; :— ' The Local 
Gevernment may appcint such persons as it 
thinks ‘Gt (to be called) ‘Official Recei- 


vers’... under this Act within such local 
limits as it may prescribe." 
Section 57, clause (2):—“Where any 


Official: Receiver has been so appointed 
for the local limits of the jurisdiction of 
aay Court having jurisdiction under this 
Act, ke shall be the Receiver for the purpose 
of every order appoiutine a Receiver or an 


inierim Receiver, issued by any such Court, 


inless the Court for special reasuns other- 
wise directs." 

It wil be seen m an Official Receiver 
becomes in virtue of his holding that office, 
a Receiver of the property of the insolvent, 
if a Receiver for the property is appointed. 
The Court, however, for special reasons 
may otherwise direct. In “my opinion 
the words “otherwise direct” refer not only to 
the point of time, when the appointment 
of a, Receiver under section 56 is made 
but also to the period subsequent to the 
appointment That is to say, the Court 
may not only at the initial stage 
a Special Receiver for valid reasons 
but it may, if:good grounds are shown, 
remove the Official Receiver appointed 
originally at any time whatever. This 
construction will avoid an absurdity, viz., 
that the Official Receiver once appointed 


appoint: 


can never be removed by the Court, even 


though he may be guilty of misappropriation 


or fraud. or is shown to have an interest 
advarse to that of the creditors of the insol- 
vents. I am, therefore. of the opinion, that 
under section 57, clause (2), the Court has 
the power to remove the Official Receiver 
from his office of BENG for the property 
of an ‘insolvent. 

It has been sued. that r. r2 of the 
Insolvency Rules negatives this power. I 
must say that there is considerable force 
in this argument. If this be the effect 
of r. r2, I am prepared to hold that it 
is ultra vires. 

It has next been pointed out that rule 
II specifically provides forthe setting aside 
of the appointment of the Official Receiver 
and for the appointment of a Special Re- 
ceiver. If this be the right construction, 
r. II would be inconsistent with 
r I2. Iam inclined to think that the 
proviso refers only to the case specified in 
clauses (4) and (5) f.e., to the Official Receiver 
appointed for the property of the insolvent 

"in cases where the Official Receiver is 
empowered to make orders of adjudication. ”’ 
The decision of the question, however, 
does not depend on a construction of these 
rules, but I would take this opportunity 
to suggest that a revision of rr. ii and 
I2 may be made. 

The third point relates to the merits 
of the appeal. The Official Receiver was 
removed on the ground that his head- 
quarter was at Tanjore that, there was a 
single Receiver appointed by the .Govern- 
ment for the two Districts, the East and West 
Tanjore.and that, therefore, a person in the 
locality should be preferred. The Govern- 
ment has appointed: one Official Receiver 
for the area comprised within the two 
Districts, and if the reason given by the 
District Judge should be held sufficient 
to appoint a Special Receiver, the reason 
would exist in every case and the Official 
Receiver could never be appointed Receiver 
for any property within the jurisdiction of 
the District Judge of East Tanjore. I am 
utterly unable to regard this a special 
reason under section 57 of the Act. 

I, therefore, agree with the order proposed 
by my learned brother. 

V. N. V. 

Z, K 


Order accordingly. 
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PATNA HIGH COURT. 
First Civi, APPEAL NO. 7 OF 1921. 
February 17. 1923. 

Present -—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 
Raja MAKUND DEB—DEFENDANT 
APPELLANT 

VETSUS | 
Sri JAGANNATH JENAMONI— 
PLAINTIFF—RESPONDENT, 

Hindu | Law— Adoption — Age of | adoption — 
Putreshti jag ceremony, whether necessary—. Parent 
giving in adoption whether must sit on bedi—Whidow, 
power of, to give in adoption —Motive for adoption — 
Public policy. , 

The passage attributed to the Kalika Purana, 
which lays down that a boy to be adopted must 
be below five years of age, cannot be relied upon 
as authentic, and the adoption of a child over 
five years of age, is permissible under Hindu Law. 
[p. 235, col. 2.] 

Ganga Sahai v. Lekhraj Singh, 9 A. 253; 5 Ind. 
Dec. (N. 8.) 604, relied upon. 

The putreshti jag ceremony is not essential to 
the validity of an adoption even amongst the re- 
generate classes. [p. 236, col. 2.] 

Once it is determined that au adoption is other- 
wise valid, provided the upanayana ceremony, 
the culminating point of the second birth, has 
not been performed, although the other initiatory 
rites, including tonsure, have already taken place 
in the natural family of the adopted son, the 
necessity for the putreshti jag ceremony dis- 
appears, [p. 237, col. 1]. 

It is not necessary for the validity of an adop- 
tion that the person giving in adoption should 
actually sit upon the bedi during the datia homa 
ceremony. [p.237, col. ri] 

Under the Hindu Law a widow can give her 
son in adoption if her husband has during his 
lifetime given his consent to it. [p.237, col. 2.] 

A mother may give her son in adoption even 
without her husband's express consent, in cases 
where such consent cannot be obtained, as where 
2 iae or has joined a religious order. [p. 237, 
col. 2. 

The mere fact that an  adoptor had mixed 
motives in making an adoption is not sufficient 
in law to render the adoption invalid. The pre- 
sumption is that his motive was the ordinary one 
which operates in such cases. If in addition there 
were other motives of a worldly nature which also 
induced him to do that which he had an absolute 
right to do, this would not in any way affect the 
validity of his act. [p. 238, cols. 1 & 2.] 

Public policy does not concern itself with the 
motives which induce a person to exercise his 
lawful rights without risk of injury to any body. 
[p. 238, col. 1.] 

Appeal froma decision of the Additional 
Subordinate Judge, Cuttack, dated the 
and March, 1921. 

Messrs. S.C. Mukharji and M. Subha Rao, 
for the Appellant. 


, Mr. J. N. Bose, for the Respondent. 
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JUDGMENT. 

Dawson Miller, C. J.—The suit out 
of which this appeal arises was instituted | 
on the 30th May, 1919, by the respondent 
Sri Jagannath Jenamoni against the 
appellant Sri Raja Makund Deb Gajapati 
Maharaja to obtain a declaration of the 
respondent’s. status as the adopted son 
of the appellant aud a further declaration 
that Jagadananda Deb was not the appel- 
lant's adopted son. Jagadananda Deb was 
also impleaded as a defendant in the suit 
but he died on the 23rd July, r920, after 
filing a written statement but before the case 
came to trial. In the plaint there was also 
a prayer for a further declaration thatthe 
appellant was the trustee on behalf of the 
respondent of the sum of ‘Rs. 1,00,009 
made over to the appellant by the 
pleirtiff’s elder brother the then Raja of 
Bamra at the time of the adoption, namely, 
on the 2nd October 1918. — 

The respondent, who was the plaintiff 
in the suit, is the third son of the late Raja 
Sachidananda Tribhuban Deb, Chief of 
the Feudatory State of Bamra in Orissa. 
Before his adoption his name was [al 
Mohini Mohan Deb. 

The appellant, the surviving defendant 
in the suit, is the Raja of Puri and as 
such is the Superintendent of the celebrated 
temple of Jagannath at that place. 

The deceased defendant Jagacananda Deb 
was the younger son of the Zemindar of 


. Bada Khemidi in the District of Ganjam, 


and popularly known as the Raja of Ganjam. 

It is the respondent's case that ever since 
the year 1905 when he was a child of six years 
of age negotiations had,fromtime to time, 
taken place between his family and the, 
appellant, or those acting on his behalf, 
with a view to bring about his adoption 
by the appellant. No definite agreemert 
was for sometime arrived at, and in the 
year 1914 the negotiations were temporarily 
allowed to drop. In 1918 after his father's 
death, £he negotiations were renewed with 
his mother and his eldest brother, the then 


' Raja or Chief of Bamra with the result 


that after many interviews between the 
parties ot their representatives an agree- 
ment in writing dated the 23rd September, 
1918, was executed by the appellant, whereby - 
he undertook to take in, adoption the 
respondent and, to perform the dutta homa 


\ 


i 
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ceremony. During the negotiations the 
respondent’s brother, as the head of 
his family, had insisted upon certain 
conditions being agreed to, before he 
would consent to the adoption. These 
related mainly to the completion | of 
the education of the respondent, then 
18 years of age, and provisiens for his 
Separate residence and, freedom of res- 
traint over his movements, and these terms 
were incorporated in the agreement signed 
by the appellant. The Raja of Bamra 
had also insisted that the proposed adop- 
tion should be notified to the Local 
Government and its consent obtained. 
The Local Government was consequently 
informed of the proposed adoption and, 


their consent thereto was solicited and, on 


"the 16th July,.1g18, the Government inti- 
mated that they had no objection to the pro- 
posed adoption. A further question arose 
with regard to a settlement, which the 
Raja of Bamra had promised to make at 
the time of the adoption. It appears that a 
stim of Rs. 80, ooo in currency notes had been 
set aside by the respondent’s late father as 
bis younger. son’s portion of the estate but 
no formal settlement of this sum appears to 
have been made, There was a further sum 
of Rs. 20,000 in War Bonds which had been 
purchased in the respondent's name by his 
brother the then Raja of Bamra. The Raja 
of Bamra wished to settle this money for 
the benefit of his brother making the appel- 
lant the trustee. The appellant, on the 
other hand, wished to have a free hand in 
the disposal of the money as he thought 
fit. No definite agreement appears to have 
been come to as to the settlement of this 
money, but it wasarranged that the matter 
should be left in the hands of Babu Dhana- 
pati Bannerji, the retained Pleader of the 
Puri Rajah, who had taken a prominent 
part throughout in the negotiations. 
Dhanapati Bannerji would appear to have 
felt some embarrassment in settling this 
matter of difference between his client 
and the Bamra family and, up te the time 
of the adoption nothing definite had been 
settled by him or agreed to between the 
parties concerned, and the fund, forming 
one lakh of rupees, was in fact handed 
over to the appellant at the time of adop- 
tion. The Raja of Bamra undoubtedly 
“was, under the impression that the money 
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was to form a trust fund, in the hands of 
the Raja of Puri, as trustee, for the benefit 
of his brother and, this impression finds 
support from the fact that in two, telegrams 
dated the 25th and 27th September sent by 
Dhanapati Bannerjifrom Puri to the Private 
Secretary of the Raja of Bamra, the Bamra 
family was urged to come immediately to 
Puri for the celebration o $the ceremony 
as all the terms had been assented to un- 
conditionally. in the agreement of the 
23rd September, 1918, the only mention 
of this question of a settlement is that which 
appears in clause r of the agreed terms 
which provides : “That I, Shri Raja Makund 
Deb, taking mv seat on the datla homa 
bei? shall take the amount, settled with the 
Pleader Babu Dhanapati Bandopadhaya, 
from him at the time of daita homa and at 
the same time shall take in adoption Lal 
Mohini Mohan Deb from your respected 
Rajmata and shall duly perform the datta 
homa,” | 

One of the issues in dispute between the 
parties at the trial was whether the appel 
lant wes a trustee on behalf of the res- 
pondent in respect of this fund. 

With regard to this issue,the learned 
Additional Subordinate Judge found that 
the Rs. 80.000 which were paid in  cur- 
rency notes, at the time of the adoption, 
to the appellant were transferred to him 
absolutely in consideration of the adop- 
tion without any conditions being attach- 
ed and,further, that there could be no 
trust regarding the War Bonds amount- 
ing to Rs. 20,000 as they stood in the res- 
pondent's name and, Rs. 5,000 thereof 
had been paid to Dhanapati Babu as his 
remuneration under the directions of the 
Puri Raja. There is no longer any dis- 
pute upon this issue as the respondent 
has not challenged the propriety of the 
Judge’s finding in this respect. The 
matter is only importantinso far as it has ' 
any bearing upon the question raised by 
the appellant and argued before us in this 
appeal, to the effect that the adoption is 
invalid by reason of the appellant having 
been induced to consent thereto by a bribe. 
In order to complete the story upon this 
part ofthe case, in so far as it appears from 
the evidence, it will be convenient to state 
here that off the 2nd October, 1918, the date 
when the adoption took place, a post-script 
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was added to the deed of agreement of the 
23rd September and signed by the appel- 
lant to the following effect:- 

"De it further stated that I received 
the money to my satisfaction from Dhana- 
pati Babu as agreed upon and I sat on the 
dutta homa bedi, Be it further stated 
‘that I adopted the son for the perpetuation 
of my family, for offering pinda and water 
to my ancestors,for the management of 
the Seba of Jazannath Mahaprava aud for 
the preservation cf the fomily prestige." 

The story of the negotiations, and the 
agreement finally come to, and the journey 
ot the respondent with his brother and his 
mother, the Rajmata, together with a 
numerous retinue to Puri, and how they 
were received there with great pomp and 
ceremony, together with the details ot 
the adoption ceremony which took place 
at tbe appellant's house on the following 
day before a large gathering and the subse- 
quent life of the respondent at Puri are 
set out at Jergth in the plaint. A vast 
mass of evidence, both oral and documentary, 
‘was adduced at the trial in support of the 
case pleaded, but the most remarkable 
feature of this litigation is that the appel- 
lant, by his written statement, pleads 
that the whole story is a pure invention 
from beginning toend. He denies that 
he ever entered into any negotiations with 
the Raja of Bamra, or that any body acted 
on his behalf or with his authority, and he 
denies all knowledge of the matters alleged 
in the plaint. He repudiates his signature 
to the various documents which he is alleged 
to have signed. He denies that any adop- 
tion ceremony took place or that any money 
was received by him on that occasion, 
He further pleads that, at some previous 
date not definitely stated, but which 
appears from the written statement of the 
deceased defendant to have been the 2nd 
March 1916, in the presence of a select 
company he took in adoption the second 
defendant who was then about one year 
old and that he has never adopted 
anybody else. In addition he pleads that 
the respondent’s mother had no authority 
„from her deceased husband to give her son 
in adoption and that his wpanayana cere- 
moriy had already been performed before 
the date of the alleged adoption, a fact 
which amongst the twice-born . classes, 
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to which the partiesin ‘this case belong, 
would render the adoption void and 
inoperative. The written statement 
of the deceased defendant, Jagan- 
anda Deb, was not printed in the record 
before us but we allowed a copy of it to be 
added to the file. That defendant, besides 
traversing the allegations in the plaint, 
pleaded that he was adopted by the Raja 
of Puri on the 2nd March 1916. He fur- 
ther pleads that even if a form of adoption 
was gone through as alleged by the res- 
pondent it is invalid for the following reasons: 
(1) because of tbe previous adoption of 
himself; (2) because of the age of the res- 
pondent who had attained majority and 
was incapable of being given in adoption, 
(3) because the respondent's wpanayana 
ceremony had already been performed, 
(4) because of the want of consent of the 
respondent's natural father, and, (5) be- 
cause the appellant was induced by a bribe 
of a lakh of rupees to receive the respond- 
ent in adoption. 

Six issues were framed for determina- 
tion at the trial:— 

(i) Whether the first defendant executed 
the agreement of the 23rd September, 1918, 
and is it valid and binding ? 

(2) Whetherthe plaintiff was adopted 
by the first defendant on the 2nd October, 
1918, as alleged by the plaintiff: and, is the 
adoption valid and legal and (sic) against 
public policy ? 

.(2) (a) Is the defendant estopped from 
questioning the validity of plaintiff's adop- 


tion on the ground of deceased defendant's 


alleged adoption, now that, that defendant 
died (added on the 24th July 1920)! 

(3) Whether the second defendant was 
adopted on the and March, 1916, and if so, 
is the adoption valid? 

(4) Whether defendant No. I was paid one 
lac of rupees as alleged by the plaintiff ? Is 
he a trustee on behalf of the plaintiff in 
respect of the same? 

(5) To what reef, if any, is the plaintiff 
entitled ?° l 
All these issues except the second part 
of No. 4 were found in favour of the res- 
pondent and a decree was. pas d declaring 
that the respondent, and not the deceased 
defendant, was du y adopted by the appel- 
lant and consequently, the respondent 


“was entitled to all the right and privileges 


‘Vol. 72] INDIAN 
MAKUND DEB v. JAGANNATH JENAMONI, 


„of an adopted.son. The prayer for the de- 
Claration regarding the money was refused 
From this decision the Raja of Puri has 
appealed. The, story told: by the 
respondent was supported by numerous 
witnesses and much documentary evidence. 
The learned Judge found that the plain- 
tiff's case in this respect was amply proved 
and that the evidence in support. of the 
appellant’s story was thoroughly unreliable. 
So clear and overwhelming is the evidence. 
put forward on behalf of the respondent, 
as to the fact of an adoption ceremony 
having taken place, that the learned Counsel 
for the appellant has not asked us to ques- 
tion the finding of the learned Additional 
Subordinate Judge upon this point, nor 
did he contend that the story of a previous 
adoption could be supported. He has, 
however, questioned the validity of the 
adoption upon, certain legal grounds. In 
the first place he contends that the age of 
the respondent, namely, 18 years, at the 
date of adoption renders the ceremony 
invalid according to Hindu Law amongst 
families of the twice-born classes, secondly, 
he coritends that certain ceremonies essential 
to the validity of adoption-under the dut- 
taka form were not complied with, thirdly, 
he objects that the respondent’s mother 
had no authority from her deceased hus- 
band to give her son in adoption and that 
this want of capacity on her part is fatal 
to, the validity .of the ceremony. The 
fourth and last point taken is that the pas- 
sing of money as a consideration for the adop- 
tion is forbidden by Hindu Law and con- 
trary to public policy and renders the 
transaction void. 

No specific issue was raised at the trial 
as to any of these points, although, the second 
issue may be regarded as wide 
enough to cover them. It. further appears 
that none of the points was raised in the 
written statement of the appellant 
except that dealing with the. want 
of capacity of the Rajmata to give her 
son inadoption. In the written . statement 
of the deceased defendant the points re- 
lating to the age of the respondent and the 
passing of a bribe as w.ll as the capacity of 
the, Rajmata sre, however, taken. It 
is further to be noticed that the learned 
Additional Subordinate Judge in dealing 
With the second issue, which he does at 
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great length, “nowhere mentions any uf 
the points now taken before us in appeal, 
except in so far as he deals with the evidence 
of the fact of adoption and, I can only con 
clude that they were not urged before him 
at the trial, nor has it been suggested in 
argument before us that he omitted to deal 
with any point that he was asked to de- 
cide. As these contentions, for the most 
part, raise questions of law requiring no 
further evidence and as they affect ‘the 
status of the respondent, we consented 
to hear the argument of the learned Counsel 
for the appellant. | 

In support of the first point reliance is 
placed upon a passage in the Kalika Purana 
quoted with approval by the author 
of the Duttaka Mimansa (section 4, verse 22). 
The authority of the  Kalika Purana is 
unquestionable and the treatise known 
as the Duttaka Mimansa of Nanda Pandit is 
also regarded bothin Bengal and amongst the 
followers of the Benares School of Hindu 
Law as of great authority. It may be stated 
here that the parties belong to the Kshatriya 
caste and are governed by the Benares 
or Mitakshara School of Hindu Law. If 
the quotation from the Kalika Purana, . 
as it appears in the Duttaka Mimansa, is 
to be accepted as authentic and binding, 
there is much to be said for the appellant’s 
contention. In Setlur’stranslation of' the 
Duttaka Mimansa the passage is as follows :—~ 

“22. Another special rule is propounded 
in the Kalika Purana; son given, and the 
rest though sprung from: the seed of 
another, yet being duly initiated under his 
own family name, become sons. O Lord 
of the earth, a son having been initiated 
under the family name of his father, unto 
the ceremony of tonsure inclusive, does 
not become theson of another man (anyatas), 
The ceremony of tonsure and other rites 
(chudaya) of initiation, being indeed per- 
formed under his own family name, sons 
given, and the rest may be considered as 
issue: else, they are termed slaves. After their 
fifth year, O King, sons given and the rest 
are not sons. (But having taken a boy five 


. years old, the adopter should first perform 


the sacrifice for male issue. But the 
son of twice married woman, immediately 
on being born, he should duly take as 
a son. Having performed positively (vai) 
for such, immediately on being born, the 
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burnt sacrifice for the son ‘of a twice mar- 
tied woman, the man should complete every 
initiatory rite, the ceremony for a male 
borne (jatakarma) and the rest. The burnt 
sacrifice for the son of a twice married 
.woman, being completed, from these 
- (tatas) a son of that description, is filially 
related." | 

The exact meaning of this passage is 
.somewhat obscure, and the rest of the sec- 
tion consisting in all of 79 verses is given 
up to its elucidation. The effect of the 
passage as explained by the author of the 
Dattaka Mimansa appears to be that, a 
son whose tonsure ceremony has been per- 


formed in the family of his natural father | 


. cannot validly be adopted as a son given, 
.and, as this ceremony ought to be performed 
.(according to the author) not later than 
' the fifth year, no boy above that age is 
. capable of being so adopted. 

"^ Much controversy has raged round this 
passage and much ingenuity has been ex- 
‘pended in endeavouring to explain away 
. a- rule which appears to be at variance 
. with actual practice. In the earliest Smritis 
‘there is no such prohibition. The only 
restriction imposed by Manu is that the 
adopted son should belong to the same class 
or casteas his adoptive father. “He whom his 
' father, or mother with her husband's assent 
. gives to another as his son, provided that 
the donee have no issue if the boy be of the 
. same class and affectionately disposed, 
. Ís.considered as a son given, the gift being 
confirmed by pouring water" (Manu Chap- 
. ter IX, 168, Jones’ translation; see also 
Mitakshara Chapter I, section XI, verse 9). As 


! Dt. Gour has pointed out in a recent work, 


(Ihe Hindu Code, page 337) “In ancient 
times neither age nor marriage was a bar 
to adoption and an instance is frequently 


. cited of the adoption of Sunah Sepha by 


Vishwamitra in the Vedic age. The res- 
. trictions consequent ‘on age and marriage 
are unquestionably innovations of a later 
age." In this respect there is no reason to 
. suppose that the learned author is not accu- 
, rate. Apart from the passage quoted 
from the Kalika Purana and adopted by 
the Dattaka Mimansa and a few other 
treatises, there isno ancient authority for 
. the proposition that a child’ over five years 
of age cannot be validly adopted in the Dat- 
„~ taka form. The. authenticity of the passage 
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in question was questioned even before 
the date of the Dattaka Mimansa itself, if 
we accept the view that the Dattaka Chand- 
rika, a work of equal authority, is of earlier 
date. The Dattaka Chandrika quotes the 
disputed passage and adds “As for what 
they quote thus from the Puranas, that 
is unautllentic" (Dattaka Chandrika sec- 
tion 2 verse 25). It then proceeds to state 
that, ‘‘were it even authentic, the inter- 
pretations given by some, that one ini- 
tiated in ceremonies down to that of tonsure 
under the family name of the natural father 
bears no filial relation to the adopter, but 
such relation obtains where the ceremonies 
commencing with that of tonsure are per- 
formed by the adopter only, and if a child 
whose tonsure has been completed by the 
natural father or one past five years of age 
be adopted, in that case the filial rela- 
tion does not accrue, are inaccurate." Al- 
ternative interpretations are then given 
and, in verse 30 the reference to the fifth 
year is said to apply only to Brahmins 
seeking the fruit of holiness resulting from 
a study of the Vedas. The translater of 
these two commentaries, Mr. Setlur, points 
out that the text of the Kalika Purana on 
which the limitation as to age of the adopted 
son is based, has been held to be spurious 
by the author of ‘the Dattaka Chandrika 
and, that allthe High Courts and many . 
of the modern text writers are agreed in 
holding that the Hindu Law imposed 
no restrictions as to age and, whatever be 
the age of the adopted son, it is now settled 
that his adoption is valid if made before 
upanayana, if he belongs to any, of the 
regenerate classes, and before marriage 
if he belongs to the Sudra caste. (See 
Setlur’s Complete Collection of Hindu Law 
Books on Inheritance, page 388). Nila- 
kantha the author of the Vyahara Mayu- 
kha (Chapter IV, section 5, paragraph 2c) 
points out that not much reliance is to be 
placed on the disputed passage as it is not 
found in two or three copies of the Kalika 
Purana. Sir Thomas Strange says :— 
“The affiliation of one ‘whose coronal locks 
have not been reduced to the form of his 
patriarchal tribe’ is constantly inculcated. 
The age for this operation is the second or 


third year after birth, but it may be ex- 


tended to the eighth which with Brahmins 
is the general period of the investitute, 
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except for such as aredestined for the priest- 
hood upon whom it is performed at five. 
The stipulation, therefore, of five years as the 
extreme age for adoption may have reference 
to Brakminsof thisdescription.” (Hindu Law, 
‘Volume I, page 89) Rai Sahib Vishvanath 
Narayan Mandlik, a Sanskrit, scholar of 
repute, in his work on the Mayukha (page 
471) says “ As regards age there is ‘no 
‘restriction whatever. The only text 
restricting age is the one said to be from 
the Kalika Purana." He then refers to 
the authorities who have disputed the 
‘genuineness of the passage including 
Krishna Bhatta, who regards the passage 
as spurious, but even assuming it to. be 
genuine explains it as referring to a son 
to be adopted bya King as his  succes- 
sor. W. H. Macnaughten, a recognised 
"authority, says the authenticity of the 
passage is doubtful (Hindu Law, page 
74) None of the modern text writers 
so far as my research goes, place any reliance 
on the five years limit and.some of them 
goso far as to say that, there is no valid 
authority for limiting the age at all. The 
late Shastri Golap Chandra Sarkar in his 
Tagore Law Lectures strongly advocates 
this view and, contends that even the per- 


formance of the wupanayana ceremony in. 


the family of the natural father is no bar. 
to a subsequent adoption. 
however, be. observed” says the learned 
author “ that if you leave aside the passage 
in the Kalika Purana the authenticity 
of which is doubted, then there is no author- 
ity in Hindu Law for. the proposition 
that any of the initiatory ceremonies must 
be performed in the adopters family 
in order to cause filial relation, in 
other words, that if all or any of the ini- 
tiatory rites for a person have been 
performed in the family. of his birth, he 
becomes incapable of being adopted. into 
`- any other family. The passage of Vasishta 
relied upon by the author of the Dattaka- 
Chandrika does not : lay down the gule that 
the upanayana ceremony must be perform- 
ed in the adopter’s family, nor can such a 
tule be fairly inferred from it. Nor is there 
any passage of law declaring that in the 
case of Sudras marriage is a bar to adop- 
tion "(Sarkar's Hindu Law of Adoption, 
second Edition, page 361). | 


The early case-law on the subject affords 
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little or no guidance for the decision of the 
present case, but in 1887 Mr. Justice Mab- 
mood of the Allahabad High Court in a 
learned and elaborate judgment, in which 
Straight, J., concurred, reviewed the 
authorities at great length and arrived 


"at the conclusion that the disputed passage 
“in the Kalika Purana could not be relied 


upon as authentic and that the upanayana 
ceremony, which, inthe case of Kshatriyas, 
may be performed as late as the 22nd 
a valid 
Ganga Sahat v. Lekhraj 


adoption (See 
see no reason to differ 


Singh (1). I 


. from the decision of the Allahabad High 


Court arrived at after careful consideration 
in so far as it decided that the 'passage 


attributed to the Kalika Purana cannot 


be relied upon as authentic and that the 
adoption of a child over 5 years of age is 
permissible. The question whether, efter 
the upanayana ceremony has been perform- 
ed, a person belonging to the Kshatriya | 
caste can be adopted does not arise in the 
present case as it is now admitted 
that the respondent's upanayana ceremony 
had not been performed at the date-of his 
adoption. In my opinion the adoption 
of the respondent is not invalidated by 
reason of his age. 

The second point urged before us raises 
the question whether the adoption ceremony 
was performed according to the correct 
The omissions urged were (I). 
that the Rajmata did not sit upon the bedi 
at the time when the dutta homa was per- 
formed (2) that the charu homa was not 
performed, (3) that the sankalpa was not 
performed, and, (4) that the putreshti jag 
ceremony was not performed, and that this 
was essential as the respondent’s tonsure 
ceremony had already taken place in the 
family of his natural parents. With regard 
to each of these points except the last no 
difficulty presents itself as there was evidence 
on the record from which a decision 
can be come to. With regard to the ques- 
tion of the putreshtt jag ceremony . there . 
is no direct "evidence from which it 
can be said whether that particular cere- 
mony was performed or not. No point 
was raised as to this either in the pleadings 


or issues and*no. question was asked about 


(2 9 A. 253 ; 5 Ind. Dec. (N..8.) 604. 


^ 
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‘it in cross-examination; although the 
evidence of Raj Guru Raghu Nath Brahma, 
the purohtt of the Puri Raja, whose fore- 
fathers were Raj Gurus before him and who 
took the leading part in the performance 
of the ceremony, stated that the kulachay 
(family customs) of the Puri Raja were 
performed on the adoption. Moreover 
the point was not taken before the Trial 
Court, nor was it raised amongst the 75 
grounds of appeal set out in the appellant's 
memorandum of appeal. For these reasons 
I consider that we should not allow this 
question to be argued before us now, but 
in case this appeal should go further I pro- 
pose to state shortly my opinion on the 
assumption that this particular cere- 
mony was not in fact performed. The 
foundation upon which its performance is 
claimed as a necessary adjunct to a valid 
adoption is the disputed passage in the Kalika 
Purana already referred to, The view that 
it was necessary in cases where the tonsure 
ceremony had already been performed, 
appears to be based upon the explanation 
of the passage given in verses 49 and 52 
af section 4 of the Dattaka Mimanasa, which 
has been interpreted by some authori- 
ties as meaning that adoption even 
after tonsure may be validated by the 
performance of the putreshtt jag, or sacrifice 
for male issue, but not otherwise. If how- 
ever the text upon which it is founded is not 
` authentic the explanation can. have no 
greater authority. The only case quoted 
in support of the appellant’s contention on 
this point is Luchmun Lall v. Mohun Lall 
(2) in which Dwarka Nath Mitter, J., is re- 
ported to have said that the performance of 
the putreshtt jag is essential to the validity 
of an adoption in the  Dattaka form 
amongst  'the three superior classes. 
In the later case of Kathi v. Lakpati Pu- 
jar (3) the Calcutta High Court expressed 
the view that the words putreshtt jag 


in the former judgment were inadvertently . 


used for datta homa, and on this assump- 
‘tiontefused to follow itinthe case of an 
adoption of a son belonging to tbe same 
gotra as his adopted father. Again 
ia this Court in the case of Sheo Lotan Rat 


e 
(2; 16 W, R. 179. 
(3) 27 Ind, Cas. 39; 20 C. W. N, 19; 20 C. I, 
Je 319. l 
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v. Bhirgun Rat (4) it was held that the put- 
reshti jag ceremony was a matter of form 
and ‘net essential to an adoption. It is - 
true that in that case the parties 
belonged to the same gotra, and, in so far 
as the view expressed applies to parties 
belonging +o different gotras, it was obiter, 
In Astta Mohan Ghose v. Nerode Mohan 
Ghose (5) the Calcutta High Court also 
held that the putreshtt jag was not an essential 
element in the ceremony of adoption, but this 
was inthe case ofSudras. Apart from the 
dictum attributed to Dwarkanath Mitter, J., 
in Luchmun Lall v. Mohun Lall (2) which has 
been characterised as a lapsus lingue in a 
later casein the same High Court, there is no 
direct authority in the appellant's favour 
on this point. Although the question is 
not free from doubt. I should be prepared 
to hold if necessary that the ceremony is not 
essential to the validity of an adoption 
even amongst the regenerate classes. In 
this connection I would refer to the view 
of Sir Thomas Strange who in dealing with 
the mode and form of adoption says: 
"There must be gift and acceptance, 
manifested by some overt act. Beyond 
this, legally speaking, it does not appear 
that anything is absolutely necessary... 
And even with regard to the sacrifice of fire, 
important asit may be deemed, in a spiritual 
point of view, it is so with regard to the 
Brahmin only ; according to a constant dis. 
tinction,in the texts and glosses upon matters, 
of ritual observance, between those who 
keep consecrated the holy fire, and those 
who do not keep such fires, 4.&., between 
Brahmins and other classes." He then 
refers to the decision of Sir John Anstru- 
ther, C. J., in the case of the Raja of Nob- 
kissen and continues: “And, even with re- 
gard to’ Brahmins, admitting their concep- 
tion in favour of its spiritual benefit, it 
by no means follows that it is essential 
to the efficacy of the right for civil purposes, 
but the contrary is to be inferred and the 
concluston is, that its validity, for these 
consists generally in the consent of the ne- 
cessary parties, the adopter having at the 
time no male issue, and the child to be re- 
ceived being within the legal age. and not 


QUI 41 Ind. Cas. 375; 2 P. L. J. 481; 1 P. I W. 
784. 
(3) 35 Ind, Cas, 127 | 20 C. W. N. gor. 
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being either an only or the eldest son of 
the giver; the prescribed ceremonies not 
being essential. Not that an unlawful 


adoption is to be maintained;. but that a. 


lawful one, actually made, is not to be set 
aside for any informality that may have 
attended its solemnization.” (Hjndu Law 
Volume I, page 95). 

Indeed,I think,it may be said that once 
it is determined that an adoption is valid 
provided the upanayana ceremony, the cul- 
minating point of the second birth, has not 
been performed, although the other initia- 
tory rites, including tonsure, have 
already taken place in the natural family 
" of the adopted son, the necessity for the 
putreshit jag ceremony disappears. The 
necessity for its performance appears 
to be founded upon an ingénious interpre- 
tation of thé questionable passage in the 


Kalika Purana as a means of explaining away . 


that which did not commend itself as accept- 
able. It is significant also that in a case 
arising in one of the very centres of Hindu 
religious worship no one has suggested 
until the case was argued in appeal that 
the omission of the putreshti jag was a 
bar to the validity of the adoption. It 
was left to the ingenuity of Counsel to raise 


the point for the first time in argument. 


before us, although it finds no place amongst 
the various grounds of appeal formally 
taken. - 

With regard to the other matters arising 
under the second question for decision, 
they do not appear to me to present any 
difüculty. That the Rajmata did not sit 
upon the bed: when the. datia homa was 
performed. is . admitted. She was a few 
feet away behind the pardha but in a posi- 
tion to hear and see what was going on. 
The.adan prodan or giving and taking, 
which is the most.essential part of the cere- 
mony and, the sankalpa or ‘vows were 
carried out behind the Pardah, and in these 
she took a leading part. The respondent 
and the appellant having subsequently 


left the pardah hand in hand and taken 


their seats upon the- bedt, the duita homa 
was performed by the Brahmins who offi- 
ciated, the bedi being in the quadrangle 
where the guests were seated. No authority 
has been cited' to us to support the view 
that the giver should actually sit upon 
the bedi during the daita homa ceremony 
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Being a pardanashin lady of high estate 
it is hardly likely that the Rajmata would 
appear in public before so large an assembly 
of strangers and there is no reason based 
on principle or authority why it should 
be essential fot her to do so. Again it has 
been left to the ingenuity of Counsel to 
suggest this as a defect in the ceremony. 

The evidence as to the sankalpa was dis- 
cussed by the learned Judge of the Triai 
Court, but the only question raised in this 
connection was the credibility of the wit- 
hesses and he accepted their evidence. 
The evidence was that of those best quali- 
fied to speak of it as it was that of the per- 
sons who took part in the ceremony. Their 
evidence was corroborated by other witnesses 
who were near enough to hear what was 
going on and the appellant was not called 
to contradict them. I can see no reason 
for differing trom the finding of the learned 
Judge. .— 

As to the charu homa no special point 
appears to have been made of this at the 
trial, but one of the witnesses Mahant Ga- 
dadhar Ramanuj Das, a guest at the cere- 
mony, states that he saw ghee, 
charu and twigs passed into the sacred 
fre. Other witnesses speak in general terms 
of the performance of the datia homa. The 
officiating priest Raghunath Brahma, who . 
Was cross-examined at great length 
as to the datta homa, also speaks to 
the offering, of samid (firewood), ghee 
and chura. ‘There can be no doubt that 
these ceremonies were duly performed and 
I so find. 

The third point can be disposed of short- 
ly. Itis admitted that a widow. can give 
her son in adoption if her husband during 
his life time has consented. In my opinion 
there is evidence. sufficient to establish 
such consent. Further it appears to be 


well settled that a mother may give her 


son in adoption even without her husband's 
express consent in cases where such consent 
cannot be obtained, as where he is dead 
or has joined a religious order. The text 
of Manu has already been quoted in. an 
earlier part of this judgment. In Colebrook's 
translation the words “with her husband's 
assent" do not appear. Vijnaneswara's 
comment is as follows: “He who is given 
by. his mother with. her husband's consent 


. while her husband is absent or incapable 
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though present, or without his assent after- 
her husband’s decease, or who is given by 
his father, or by both, being of the same 
class with the person to wbom he is given 
becomes his given son (Zaiitaka). Mitak- 
shara Chapter I, section XI, verse 9). 

Sir, Thomas Strange says “Of her own 
mere authority the mother cannot, iu gene- 
ral, give her son to be adopted, any more 
than she can adopt, her husband living, 
unless he has emigrated, or entered 
into a religious order. But his assent may 
be presumed;- and, after his death, she 
does not want it, a widow having this 
power, and a wife, also, if the distress be 
urgent." (Hindu Law Volume I, pages 
8r and 82). The Dattaka Mimansa and the 


Dattaka Chandrika both recognise the right’ 


of a widow to give her son in adoption on 
account of the impossibility of obtaining her 
busband's consent.  (Dattaka Mimansa 
IV,.12; Dattaka Chandrika I, 31). The 
case-law is..all to the same effect and no 
authority has been quoted in support of 
the contrary view. This question must 
be determined against the appellant. 

The fourth and last point viz., that the 
adoption was induced -by a bribe is one 
which is not pleaded by the appellant and 
it is difficult to see how he can be heard to 
- urge it. But even, were the plea now per- 
missible, the mere fact that the appellant 
had mixed motives for the adoption would 
not be sufficient in law to render it invalid. 
The appellant had a right to adopt a son 
and no question of fraud. or coercion arises, 
It also appears from the appellant’s own 
statement in the post-scriptto the agree- 
ment of the 23rd September 1918 that, 
his object in making the adoption was the 
perpetuation of his family and other sufh- 
cient reason. It is true that in the case 
of adoption by a widow a corrupt motive 
has in one case at least been held to be 
contrary to the Shastras [Sitaram Pandit v. 
Harihar Pandit (6).] That was not a case 
where the adoption was called inquestion, 
but onewhere the point arose whether the 
payment of a btibe'to a Hindu widow as an 
inducement to her to adopt a son to her 
deceased husband could be regardedas a valid 
consideration for a subsequent transfer 


(6) 8 Ind, Cas, 625; 35 B. 169; 12 Bom. L. R, 
910, - 
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by the adopted son of a portion of the es- . 
tate of his deceased adoptive father. In. 
the same High Court in an earlier case, 
it was held that the receipt of money by 
a widow as an inducement to adopt a son 
was not sufficient to rebut the presumption 
that, she also made the adoption from 
motives of duty. "The fact that her motives 
were of a mixed character did not render 
the adoption invalid ([(Mahableshvar 
Fondba v. Durgabat (7).] In a later case 
in the same Court it was held by the ma- 
jority of the Full Benchthatin the Bombay 
Presidency a widow having a power to adopt 
and a religious benefit being caused to her 
deceased husband by the adoption, any 
discussion of her motives in making the 
adoption was irrelevant. Ramchandra v. 
Mulji Nanabhar (8). 

This appears to be in accordance witi the 
observations of their Lordships of the Privy 
Council in Vellanki Venkata Krishna 
Rao v. Venkata Rama Lakshmi (9) where 
it was said "Their Lordships think it would be 
very dangerous to introduce into... .these 
cases of adoption nice questions as to the 
particular motives operating on the mind 
of the widow." In the present case the 
appellant's right to adopt is not disputed. 
It must bepresumed that his motive was 
the ordinary one which operates in such 
cases and this is what he himself has said. 
If in addition there were other motives 
of a wordly nature which also induced him 
to do that which he had an absolute right 
to do, I can see no reason why, where the 
rights of no other person are infringed, 
this should in any way affect the validity 
of his act. One ground upon which the 
appellant's argument was based was that 
of public policy, but public policy does 
not concern itself with the motives which 
induce a person to exercise his lawful rights 
without risk of injury to society. ; 

Before concluding this judgment two 
further matters should be mentioned; 
The learned Counsel for the appellant 
wished to contend that the appellant 
was mentally incapable of understanding. 


E 
Be 


531 I Dec. N, 3.) IIÓ. (P. C.). A 
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; J 
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the effect 'of his actions, and that the 
adoption was invalid on that account. This 
point was not taken in tbe written state- 
ment and was not raised in the issues. Nor 
was there any evidence which: would 
support the contention. The evidence 
at the most shows that he was childish and 
perhaps eccentric and we refused. to permit 
the question to be raised in appeal. 

Further, the learned Counsel for the appel- 
lant after completing his argument in 
opening the case and after the reply on be- 
half of the respondent, in replying to the 


whole case wished to raise the point that 


there was no evidence that the upanayana 
ceremony had been performed as a part of 
the ceremony of adoption and that this was 
in itself sufficient to 
adoption ceremony. As this question 
had nowhere been raised and had not 
even been put before us in the opening of 
the learned Counsel for the appellant we 
refused to’ hear him upon this point at 
that stage of the case. 

In my opinion this appeal fails and should 
be dismissed with costs. l 

Foster, J.—I agree. 

Z. K. i l 
Appeal dismissed. 
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PATNA HIGH COURT. | 
' Jüagsr CIVIS APPEAL No. 205 OF I922. 
February I5, 1923. | 
Present -.—Mzr. Justice Das and Mr. Justice 
Kulwant Sahay. 
Rao Bahadur MAN SINGH— 
APPELLANT 
Ver ST 
Maharani NAWLAKHBATI AND 

ANOTHER— RESPONDENTS; 6 

| Civit Proceduré Code (Act V of 1908), O. XLI, 
y, Dawa A ppeal— Additional evidence. 

Petitioner failed to adduce evidence on a parti- 
gular issue in the Trial Court, on the assurance 
of the opposite party that that issue would not 
be pressed. On appeal the High Court allowed 
the opposite party to address arguments on that 
issue: | 
' Held, that the High Court had power, under 
the circumstances, to allow the petitioner to pro- 
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duce additional evidence on that particular issue 
under O. XLI, r. 27, of the Civil Procedure Code. [p. 
241, Col, 2.] 

ORDER.—This is an application on 
behalf of the plaintiff for permission to 
produce additional evidence. The plaintiff 
desires to examine Rai Bahadur Surja 
Prasad, Babu Anirudh Prasad, Rai Sahib 
Nilmoney Dey and Maulvi Abdul Salam 


and, he also asks for permission to further 


cross-examine the respondent Maharani Nau- 
lakhbati. 


The circumstances are somewhat pecu- 
liar. The suit is a suit for a declaration 
that by virtue of a deed of surrender 
dated the 18th December, 1918, executed 
by the widows of Maharaja Sir Harballav 
Narayan Singh, the plaintiff's fatber and, 
the defendant second party became entitled 
to immediate possession of all the properties 
left by Maharaja Sir Harballav Narayan 
Singh Bahadur and, for possession of the 
properties appertaining to the estate of 
Maharaja Sir Harballav Narayan Singh. 
Maharaja Sir Harballav Narayan Singh 
died on the rst April, 1907, leaving behind 
him two widows, Maharani ‘arabutty 
since deceased, and the defendant Maharani, 
Nowlakhbutty, a daughter, Padmabutty, 
since deceased, and two grandsons, being 
the sons of the daughter, Gobind Singh, 
since deceased, and the defendant second 
party, Rudra Protap Singh. The plaintiff 
is the son of Gobind Singh, and he alleges 
in his plaint that, the widows of Maharaja 
Sir Harballav Narayan Singh on the 18th 
December, 1918, executed a deed of surrender, 
by virtue ot-which his father Gobind Singh 
and the defendant second party became 
entitled to succeed to the estate left by 
Maharaja Sir Harballav Narayan Singh. 
The defendant second party is not supporting 
the case of the plaintiff, and he contends, 
in his written statement, that the Ranis 
were wholly incompetent to execute the 
deed of surrender and that the deed did not 
operate to vest the estate of Sir Harballay 
Narayan Singh in the plaintiff’s father 
and in him. He has also jn his written 
statement raised a question whether there 
was an intelligent execution of the deed 
of surrender by the widows of the late 
Maharaja. Maharani Nowlakhbutty, the 
surviving widow of the late Maharaja also 
contests the plaintiff'S suit, and makes the 


~ 
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following allegation in paragraphs 6 and 
6A of her written statement. 

“6, That the allegations made in para- 
graphs 7 and 8 of the plaint are not wholly 
correct. In the year 1916 the Maharanis 
expressed their desire to the Collector of 
Bhagalpur of relinquishing their (widows") 
estate in favour of the elder grandson 
Rao Bahadur Gobind Singh but the Collec- 
tor of Bhagalpur informed them that they 
could not relinquish in favour of one of 
their grandsons. After that the Maharanis 
filed a petition that they should be permitted 
by the Court of Wards to surrender their 
life-interests in favour of both the grandsons 
in equal shares, but the Hon’ble Board of 
Revenue disallowed the prayer of the 
Maharanis and the Maharanis were informed 
of the above order of the Hon’ble Board of 
Revenue, but in spite of thatthe Maharanis are 
alleged to have executed a deed of relinquish- 
ment in favour of both the grandsons.” 

“6 (a). That the defendant No. 2 of 
whom- the Maharanis were very fond, was 
ordered ‘by the Government to leave the 
district owing to his suspected complicity 
in the murder of the late Maharaja Bahadur. 
The plaintiffs father represented to the 


Maharanis that it was necessary to have- 


a deed executed by them, so that the Govern- 
ment might be induced to allow the defend- 
ant No. 2 to return to Bhagalpur district 
and the Maharanis on that misrepresentation 
without any proper and independent advice, 
signed the alleged deed of surrender without 
properly understanding its effect. This de- 
fendant submits that in the circumstances 
the deed is legally invalid and inoperative. ” 

On the pleadings of the parties the Court 
framed certain issues for trial and one of the 
issues ‘framed by the Court, namely, Issue 
No. 3 is as follows :— 

“ Whether the deed of surrender dated 
the 18th of December, 1918, was executed 
by the Maharanis, widows of Sir Harballav 
Narayan Singh Bahadur, under misrepresent- 
‘ation without getting any independent 
advice and without knowing or under- 
standing its contests ? Is it legally valid 
or operative ? "' 

This was the main issue of fact which the 
Court had to try, but it appears that during 
the examination of Maharani Nowlakhbatty 


the Court of Wards, who was then in-charge. 


of the- estate left by Sir Harballav Narayan 
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Singh Bahadur, intimated to the Court 
that it will not press.Issue No. 3. It ought 
to be mentioned here that Maharani Now- 
lakhbutty was examined as.a witness on 
behalf of defendant No. 2 and in this liti- 
gation the Manager of the Court of Wards 
appeared dn the record as the guardian of 
defendant No. ri. The case was opened 
on the roth of May,. 1922, and from the, 
roth of May, 1922, up to the rst of June, 
1922, it was .understood. by everybody 
that Issue No. 3 would not be pressed by 
the Court of Wards on behalf of Maharani 
Nowlakhbutty. But. that issue was aso 
raised at the instance of the defendant 
second party, and it appears that some. 
evidence on that issue has been adduced 
both by the plaintiff and by.the defendant. 
second party. This was the position up 
to the Ist June, 1922. On the 31st of May, 
1922, after the close of the evidence and 
when the plaintiffs Vakil was actually 
arguing the case, the Government Pleader 
put in a petition with a copy of the order 
from the Board of Revenue intimating 
that Maharani Nowlakhbutty was no longer 
a ward under the Court of Wards as the 
Court of Wards had released the estate in 
favour of Maharani Nowlakhbutty. The 
Government Pleader stated that he had no 


auhtority to represent the Maharani 
any further in the suit. On the 1st of June, 
1922, Maharani  Nowlakhbutty appeared 


through another Pleader and filed a petition 
praying that the written statement filed by 
the defendant No. 2 may be considered 
as her written statement and praying further 
that she should be allowed to press Issue 
No, 3. The. Court heard the arguments 
and expressed the view that to allow the 
Maharani to press Issue No. 3 would be to 
prejudice the plaintiff. In the result he 
declined to accede to the prayer of defendant 
No. 1. 

In my opinion, the Court should not have 
rejected. the petition of defendant. No. 1. 
As a ward of the Court of Wards, she was 
completely bound by the act of her guardian ; 
but the moment her disability ceased,. she 
was entitled to put her own case betore the 
Court. That case was raised in the written 
statement filed on her behalf by the Court 
of Wards, and the Court could not. deny 
her the right to put forward that case before 
the Court. The question of prej judice was 
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easy of solution for all that the Court 
hud to do was to adjourn the hearing of the 
sut, s> es to enable the plaintiff to adduce 
ecidence to mest the case of the defendan:. 
Iu this Court the question has been argued, 
whether defendant No. I should be allowed 
to press Issue No. 3. We have taken the 
view that she should be allowede to press 
that issue, and the learned Government 
Advocate has argued before us that to 
allow her to do so would be to, prejudice 
him. Mr. K. B. Dutt on behalf of the 
respondent argues before ^us that Issue 
No. 3 was there in the record and that the 
plaintiff has already adduced evidence on 
that issue. Now, it seems to me that 
Issue No. 3 Could be raised only by defend- 
ant No. I and not by defendant No. 2 ; and 
although the plaintiff has given some sort 
` Gf evidence on that issue, I am not prepared 
to hold that he should not be allowed to 
adduce further evidence on that issue, 
since this issue has, by subsequent events, 
become a very important issue in the case. 
The learned Government Advócate appearing 
for the plaintiff contends that defendant 
` No. 1 should not be allowed to press Issue 
No. 3, and that we should not £go 
into that issue. at all, since it was 
not open to defendant No. 2 to raise that 
issue. On the hypothesis that the deed 
of surrender was not intelligently executed 
by the Maharanis, and that it did not operate 
so’ as to vest the estate in the plaintiff's 
father and in defendant No. 2, defendant 
No.21sa necessary party to the suit only 
in so far as he has not joined the plaintiff 
in bringing the suit. In other words, 
defendant No. 2 is only a pro forma party, 
and; on his own case, he has nó interest 
in the estate, either vested or contingent, 
So as to entitle him to raise Issue No. 3. 
I think the learned Government Advocate 
is right in his contention that it is not open 
to defendant No. 2 to raise Issue No. 3; 
but I also think that we would not be doing 
complete justice between the parties, if^ we 
denied defendant No. r the right to press 
sssue No. 3 before us. The learned Govern- 
ment Advocate then contends that we 
should allow him an opportunity to exaniine 
the witnesses mentioned in the petition, 
as they are material witnesses on Issue 
No.3. Mr. K. B. Dutt opposes the applica- 
tion, and he contends before us that wa 
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could not accede to the plaintiff’s application 
without violating the terms of O. XLI, r. 27. 
There is force in Mr. Dutt's arguments, 
but it seems to me that we could not allow 
defendant No. 1, to re-open Issue No. 3 
without giving an opportunity to the plaint- 
iff to meet her case. "Had the: learned 
Subordinate Judge allowed the application 
of defendant No. r, it would have been his 
clear duty to allow the plaintiff to produce 
such evidence as he thought necessary to 
meet the case of'defendant No. r. It must 
be remembered that the evidence which 
would enable defendant No. r to press her 
case is already in the record, as it has all 
been produced at the instance of defendant 
No. 2; but the plaintiff did not pay any 
serious attention to this issue, as he took 
the view (rightly, in my opinion) that it was 
not open to defendant No. 2 to press that 
issue. I think ‘that we have. jurisdiction 
to allow additional evidence to be produced 
under paragraph (a) of O: XLI,r:;27 (1); 
but it must be distinctly understood that 
such additional evidence must be only on 
Issue No. 3, and on no other issue. .  . 
We allow the-application, and we direct 
that a commission do issue to Mr. Sri Narayan 
Sahay, Barrister-at-law, and an Advocate of 
this Court, for the examination of Maharani 
Nowlakhbutty, .returnable to this Court 
within two weeks from the date hereof. 
The office will forthwith make over to Mr. 
Sahay a copy of.the order together with a 


copy of the paper-book. The office will 


fix a day for the further hearing of this 
appeal, when we shall proceed to record the 
evidence of the witnesses named in the 
peti ion. The plaintiff may obtain, on 
application to the office, summonses to the 
persons -named in the petition to require 


their attendance in this Court on the date 


that may be fixed for the further hearing. of 
this appeal.. 


| 2. K. A pplication’ allowed, 
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VITH. ALRAO SHESIIGIRIRAO MOKTESAR U. VITHALKAO SONDEKAR. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 47 OF 1922. 
November I9, 1922, 
Preseni[—Sir Norman Maclecd, KT., 
Chief Justice, and Mr. Justice Cramp. 


- VITHALRAO. SHESHGIRIRAO  MOK- 


TESAR—APPELLANT 
- GEYSUS 
VITHALRAO SONDEKAR— 
< RESPONDENT NO. 2. 
Hindu Law— joint Jamily—Debi incurred dy 
manager on pro-note— Family, lability of— Plead- 
vngs—Suil on bro-nola -against manager of Hindu 


family—Claim on debt itself—Amendment of 
plaint. 


, Although the members of a joint Hindu family 
are not liable in a suit on 2 promissory-note signed 
by one of the members of the family as manager 
in his own name, they would be liable in a suit 

. for the debt which was due under the note. 

A suit based on a promissory note signed by the 
manager of a joint Hindu family cannot be treated 
by the Court as a suit for the debt for which the 
promissory note was passed. The plainttiff, if he 
wishes to make other members of the family 
liable, must ask for an amendment of the plaint at 
the carliest opportunity. 

Krishna Ayyar v. 
597; 8 Ind, Dec. (N. S.) 819 and Krishnanand Nath 

` Khare v. Raja Ram Singh, 66 Ind. Cas. 150; 44 

A, 393; 20 A. L. J. 2333,(1922). A. I. R. (A) 116, 
. referred to, - 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 25 of 1921, 
Xeversiug the decree passed by the Sub. 
ordinate Judge at SHsi,in Civil Suit No. 
430 of 1920. 

Mr. Y. N. Nadkarni, for the Appellant. 

Mr. G. 5. M ulgaokar, for Respondent 
I9. 2, 

JUDGMENT.—The plaintiff sued to 
recover Rs. 532-6-5 Bora the defendants 

.as balance still due on a promissory-note 
dated October 17, 1917, passed by defend- 
ant No. x to plaintiff with future interest 
and costs. In the Trial Court a decree was 

passed in favour of the plaintif against 

‘all the defendants. Defendent No. 2 ‘ap- 
pealed. By the directions of the District 
Judge his name was scored out cf the 
decree. The question at issue was whether 
in a svit on a promissoiy-note signed by 
tne first defendant alone in his own name 
the second defendant could be joined as 
a party. Various .cases have been cited 
in which questions have arisen whe- 
ther s member of a pt Hindu family 
could be held liable in u suit filed on a pro- 


missory-note cS by one of the members ` 


Kvishnasami Ayyar, 23 M. 


of the family as manager in his own name. 
Reliance was placed by the appellant on 
the case of Krishna Ayyar v. Krishnasamt 
Ayyar.(x). Though it was held that all 
the members cf the undivided family 
were liable on. a promissory-note signed 
by the manager of the family, it seems to 
me that the judgments of Shephard, J., 

and Subrahmania Aiyar, J., were based on 
the fact that all the members of the family 
were liable for the debt which was due 
under the promissory-note in suit. Therefore, 
they could be taken as being sued on the 

ebt and not on the promissory-note. 

Then in Kvishnanand Nath Khare: v. 
Raja Ram Singh (2), it was held that there 
was no inherent reason why the managing 
member of a joint Hindu family could not 
in that capacity execute in his sole name 
a promissory-note which should be bind- 
ing on the family as a whole and tbe prop- 
erty owned by it. 

It seems to me; with all due respect, 
that the judgment was based mainly on 
the difficulties which might arise 1f a Hindu 
joint family could not be sued on a promis- 
sory-note unless all the members had 
signed it. The real point is whether a suit 
which is primarily a suit on a pro- 
missory-note and, therefore, a suit 
to which particular rules of procedure 


apply, could also be treated as a snit for 
the debt- for which the promissory- 


note was passed. If that were permissible 
difficulties would arise, because the issues 
in a suit on a promissory-note would be 
entirely different from the issues which 
would be raised in a suit against the 
whole family to recover debt. I think 


‘an application should have been made in 


the first instance for amendment of the 
pleadings when the point was taken 
that only the party signing the note 
could be liable ina suit based on the 
note itself: It is obvious that defences 
which would ‘be open to members 
of the family when sued for a debt would 
not be open to the person who passed the 
note, so that with regard to other members 
of the family the trial would take an entirely 
different course from the trial against the 
original maker of the note. It. seems to 

(1) 6o Ind C 8 Ind. ree S. ) 819. A 

2 nd. Cas. 150 ! 20 A, Le 
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me, therefore, that in this suit if the plaintiff 
seeks to make cther members of the family 
' table the plaint is defective, and he ought 
to Lave asked for amendment 
plaint at the earliest opportünity, when 
evidence could have been led on the pro- 
per issues which would arise between the 
plaintiff and the other members of the 
family as'debtors. I do not think, there- 
' fore, that insecond appeal we could pos- 
sibly say that the learned District Judge was 

rong in striking out the second defendant’s 
name from the decree on the. ground that 
this was a suit on a note, and not a suit 
on any pre-existing debt. No injustice will 


result as the plaintiff has a decree against 


five defendants and if any of them on 
paying the debt desire to seek contribution 
from the second defendant, he can do so 
in a separate suit, The appeal, therefore, 
will be dismissed with costs, 
W. C. A. Appeal dismissed. 
N. H. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 57 OF I92I. 
September 4, 1922. 

Present — Sir Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Wallace. 
V. S.. GOVINDACHARIAR AND OTHERS— 
DEFENDANTS—APPELLANTS 

UvEFSTIS , 
NATTU KESAVA MUDALIAR—PLAINTIFF 
——RESPONDENT. 

Consiruciion of contraci-—= Implied terms— Agresa 
ment permitting certain things to be done—Prohibi- 
- tion as to others, whether implied, 

The Court ought not to imply a term on a con- 
tract unless there arises from the language of the 
contract itself and the circumstances under which 
itis entered into such an inference that the parties 
have intended the stipulation in question that 
the Court is necessarily driven to the conclusion. 
. that it must be implied. [p. 245, col. x.] 

The Moorcock, (1889) x4 P. D. 64; 58 L. J.P. 
73; 60 L, T. 654; 37 W.R. 439; 6 Asp. M. C. 373, 
Hamlyn ;v. Wood, (1891! 2 Q. B. 488; Gol. J. 
. Q. B. 734; 65 L.T, 286; 49 W. R. 24, relied upon. 

Where the parties have entered into 4 contract 
telying upon a certain interpretation of the law, 
it is not open:to the Court, when the law has been 
. differently interpreted or possibly altered, to imply 
as a term in the contract what.the parties would 
have stipulated fot at that tune, if they had 
thought aboutitorifthelaw had been otherwise. 
tp. 245, col. 1.] 

Where the. trustees of two rival temples 
between. whom certain disputes existed as to pros 
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. Umm 
cessions and festivals entered into an agreement pro- 
mising not to interfere with certam: processions 
and festivals of each temple: 

- Heid, that it could not be necessarily implied 
from the terms of the agreement that all other 
processions and festivals except those mentioned: 
in the agreement had been prohibited. 
[p. 246, col. 2 ] 


Appeal from the decree of Mr.-Justice 
Phillips, dated the 18th February, 1921, ' 
and passed in the exercise of the 
Ordinary Original Civil Jurisdiction -of the 
High Court in C. S. No. 570 of 1919. 

Mr. T. R. V. Sastry, for the 
Appellants.—The question in the case turns 
on the construction of the contract of 1846. 
(1) The first contention is that there is no. 
express piohibition of more than 23 days’ 
festival in the contract. (2) If any prohibition . 
is to be read into it, the whole contract is 
void as being without consideration, being in 
excess of the powers of the. trustee of a, 
Hindu temple, and is further bad as involving 


`a breach of trust and is opposed to public 


policy and is unenforceable. The provision 
as to prohibition of more than 23 days' 
festival in the U temple does not find a 


“place in the contract and there is no reason 


why, inlaw, Courts should imply such an . 
onerous term clearly not in the contempla-. 
tion of the parties entering into the contract. 
The law as it then stood under the Sudder 
Decisions was almost conclusive against 
the free rights of new institutions. And so 
there was. no necessity to provide for it. 

The Courts will not infer into a contract 

as part of its terrhs what the contracting 

parties themselves had left to be governed 

by the law, what was regarded as a legal 

oblizatioa cannot be now converted into a 

contractual obligation. The contract is per- 

fectly intelligible and consistent as it is, 

without the addition of this term. Terms 

cannot be implied into: a contract which 

are not there, unless a Court is driven 
toit by circtimstances—none of which exist 

in the. present case. The Moorcock: (1) 

and Humlyn v. Wood (2). 


[ScuwaBe, C. J.—If we are with you 
on the question of construction, it will be 
unnecessary for you to address us on 
the other questions cf law argued before 


(rn (1889) 14 P. D. 64; 58 L. J. P. 73; 60 L. T. 
654; 37 W. R. 439; 6 Asp. M. C. 373. 

(2) (1891) 2 Q. B. 488; 60 L 1. Q. B. 734° 65 
I, 4, 286; 40 W. R, 24. bog 


; 
j 


"were taking place.. 


the learned Trial Judge.] 

"Qiite-so; because'in the plaiat the cause 
of actin, as set .out shows that the breach 
for the first time occurred in November 
10918, when for the first time the defendants 
. performed a 24th day festival in a year 
prior to that or taking the contract as for 
the 23 days there is no allegation of any 
breach. The suit as brought is, therefore, 
not maintainable: 

Mr. R. Kuppuswani Iyer, for the Re- 
spondent.—The point was not taken before 
the learned Trial Judge. 

[SCHWABE, C. J.—The learned Judge's 
judgment proceeds on the assumption that 
there is a contract for more than 23 days. 
The point has been distinctly taken before 
us, in the appeal grounds. Why should 
we imply terms into Exhibit A ?] 

Looking at the history of the two temples 
and their close proximity it is a necessary 
term to be read into the contract. 

The Y temple was clearly the older and 
more important cf the two temples. The 
Jaw as then understood clearly negatived 
the right to conduct new  processions or 
any procession for newly installed deities. 
The U temple had no legal rights whatso- 
ever. The contract must be construed 
in the light cf the law as it was then under- 
stood. Both parties conceded certain rights 
in others; Y temple to-U processions for a 
certain number of days and U temple to 
all V processions. "The restricted statement 
of rignts involves a negation of other rights. 
A term must be implied that U will carry on 
no new processions in addition to the 23 


‘fixed by agreement. The observations in 
‘Hamlyn | v. Wood (2) are in my 
favour. (Ihe “other points were not gone 


into.) 


JUDGMENT. 

Schwabe, C. J.—I regret to be called 
upon to give a decision in this case 
'which would, in my opinion, have been 
much better disposed of if the parties had 
"brought to a successful issue the negotiations 
for a settlement which, we were informed, 
As these negotiations 
‘have failed, the parties are entitled to our 
pageant 

“The facts of the case, go far as they are 
;:televant, are that, the plaintiff represented 
a temple of the deity Vishnu of very old 
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standing indeed. Throughout the -argu- 
ments the plaintiff’s temple Las been relesred 
to as the " Y" temple. The defendant's 
temple is said to be a temple founded scme- 
where about 1832 and the principal deity 
installed in that temple is known as Vendanta 
Desikar, himself at one time a worshipper 
of Vishnu. The followers and worshippers 
of that temple have been referred to in this 


. case as those of the temple “U.” ‘The 


two sets of worshippers belonging to the 
two great divisions of the Vaishnavite 
religion, the northern and southern may .be 
referred to as U and Y owing to the shape 
of their Namams. The U temple is practi- 
cally adjacent to the Y temple and there is 
no doubt that it was at times exceedingly 
inconvenient to the Y temple to have the 
U temple there, because it had precessions in 
streets. and music and other things which 
might interfere.and probably did. interfeie 
with the reverent and decent worship 
observed at the Y temple., At that time 
the Sudder Court had decided and it was 
then accepted as law, that no new procession 
and no processicn for any newly installed 
deity could be lawfully carried on in the - 
streets, and that any one objecting to such 
things ‘could, by applying to the Court, get 
an injunction restraining them. In fact, 

the Sudder Court had established the princi- 
ple-that; as far as the legality was concerned, 

only the old’ established procession could be 
allowed or permitted. The parties very 
naturally tried to find a modus vivendi and 
they entered into an'agreement Exhibit A, 
aud.another agreement of about the same 
date, 26th January, 1846, which is not 
produced before us, but is recited in Ex- 
hibit A. The terms of the document are 
quite- clear. It recited that there had been 
disputes, ever since the institution of the 
Vedanta  Desikar temple, about the pro- 
cessions through the streets and other 
disputes relating to some complaint of the 
U. temple against some action of the Y 
temple. The contract then recites -the 
agreament entered into, by the Y temple 
in favour of the U temple, and it recites an 
agreement to the effect that the U temple 
should be at liberty to hold processions 
of its deity through the streets on 23 specified 
days and that, on 17 other days, if, in bringing 
the god out of the temple for short distances 
through the street ou the way to the ball, 
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that short .procession clashed with .scme 
procession cf the Y temple, then the. U 
temple’s procession should be fixed for:some 
other convenienttime. No doubt this latter 
part would necessarily imply an agreement 
by the Y temple not to interfere with the 
conduct on those r7 days of this short 
ceremony and, the ertrance into the street 
for that purpose and not to interfere by way 


of attempting to stop it, but would confine | 


its claims in respect of that to a right to 
have it postponed to a more convenient 
time. Then follows, beginning at line 
28, a statement of what the U 
temple undertakes to do.” It first of all 
gives complete liberty. so far as U temple 
is concerned to the Y. temple:to conduct 
processions and festivals of any kind at any 
time in favour of any deity throughout the 
year. In other words, the trustee of the 
U temple for -himself and . his- successors 
undertakes not to interfere with whatever 
the V temple may choose to do, whereas 
the trustees of the V temple had by their 
agreement undertaken not to interfere by 
applications for injunction or .otherwise, 
with -whatever the U temple may choose 
to do in respect of the specified days, Then 
follows the term providing what is to happen 
in the event of the processions of the two 
temples clashing and in effect U gives. a 
right of precedence to Y. 

It. is argued that you must imply into 
that.contract a term that the U temple will 
not hold any procession for its then installed 

eity or any other deity installed there- 
after, on any days except the 23 by proces- 
sion, I mean long procession, through the 
strests and I presume also that except on 
tha 17 days it will not hold its short proces- 
sions though the latter point has not been 
argued. Now, the law on the subject of 
the implication of terms in a contract has 
frequently been misunderstood and frequent- 
ly misapplied; but it was definitely laid 
down in a case called The Moorcock (x), 
by Bowen, L. J., and the words used ley him 


in that case were again cited with approval . 


and the principle rather mote clearly enunci- 
ated in Hamlyn v. Wood (2) and 
the passage which is usually quoted on 
this point is from the judgment of Kay, L. J. 

“The Court ought not to. imply a term 
in a contract, unless there arises fronr the 
language ol the contract itself, and the çir- 


cumstances under waichitis entered into, 
such an inference that the parties must 
have intended the stipulation in question 
that the Court is necessarily driven to 
the conclusion that it must be implied." 
In this case, there is no express term ` 
limiting the U temple to Z3 days for its 
processions, and the’ question -for consider- 
ation is, whether the Court is necessarily 
driven to the conclusion that the: parties 
must have intended that stipulation. In 
my judgment, the Court is not so driven 
because it seems to me that, there was at the 
time of the contract no necessity for the 
existence of such a stipulation. It was 
thought that at that time, the contract 
provided tor all that the Y temple required 
and they gave the U temple license for 


.23 days and the law could be taken to 


provide for the rest. When we find. the 
parties contracting on the basis of what ` 
was then supposed to be the law, there could 
be no necessity for implying a term. which 
if put in would merely be stating what it 
was supposed the law was. In my judgment 
there is ample consideration for this contract 
without any such term. No doubt it would 
have been a sensible arrangement if the . 
contract had said “if you do not interfere 
with my 23 days and short procession, I 
will not interfere with you at all," and that, 
in my judgment, +s what the contract did 
and was intended to do, I do not think. 
that it is open to the Court, when tne law 
has been differently interpreted or possibly 
altered, to imply as a term what the parties 
would Pave stipulated for at that time, if 
they had thought abcut it, or if the law 
had then been otherwise. 

Ou these grounds, I think, chat. this 
judgment is. wrong. When I say that, 
I do not mean that I am to be taren to have 
approved of the rest of the judgment, 
because the other peints have not been ' 
argued. But the learned Judge throughout 
his judgment assumed that what the contract 
meant was that the processions-were to take 
place only on 23 days,.and it appears that 
he did not consider the question whether . 
or not that was the true meaning of the con- 
tract and, I rather gather tliatit was not his 
fault that he did not so consider it because 
the point was not taken or, at any rate, 
brought particularly to his notice in the Court 
below; and, indeed, in the grounds ‘cf appeal 
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the point finds no-place until a late date 
when the amended grounds of appeal were 
put in. On this ground, I think that the 
injunction granted must be dissolved and 
that this appeal must be allowed with costs 
throughout. ‘The memorandum of objec- 
tions must be dismissed with costs. 

I should add that I find nothing in the 
agreement tolimit the U templein installing 
new idols or taking them in procession. 
Nothing that I have said must be taken 
in. any way to express a view as to whether 
the contract is or is not a binding contract. 
I appreciate that this judgment must leave 
Open many matters between the two temples, 
because it seems to me that unless some 
arrangement is to come between them, 
there are bound to be difficulties and .I 
urge upon the parties in the light of this 
judgment to see if they cannot arrive at 
some suitable way of carrying ou their 
respective rites in future without interfering 
with each other. < 

Wallace, J.—I agree that the decision 
in this case must rest on the interpretation 
of the contract Exhibit A. The first part 
recites what the Y temple allowed the U 
temple to do, 1. e., the V temple agreed to 
refrain from objecting to the U’s processions 
on: 23 specific days, and the second part 
of Exhibit A recites hat the U temple 
agreed to do, 4. e., it would refrain from 
objecting to V's procession on any day, 
and particularly, it would give precedence 
tothe Y temple on the 23 -specific days, 
and also at any time when their Vasantha 


Ootsavam or Vadaithi processions clashed . 


with those of the V temple. Beyond that 
the contract does not go. It is a contract 
as regards what was to be permitted by each 
side, 2.€., what each side agreed to allow 
the other to do as regards definite festivals 


which were then taking place or which ` 


might take place in the future: and it was 
not a contract as regards what was to be 
prohibited to each side for the future. While 
admitting that, the Y trustees came to the 


making of the contract claiming that all: 


processions of the U temple were contrarv 
tc the then law, I agree that a prohibition, 
. to be fastened on the U temple by the 

Y temple, of all future processions by the 
former not mentioned by” the contract 


was not in the contemplation of the parties 
as part .of that contract, because the Sudder | 


Court Law as then in force, would deal with - 
that, and it was not, therefore, necessary 
for the parties themselves to provide for 
it. I agrée that this Court cannot hold . 
that the parties must have intended the 
contract to imply such a prohibition, or 
that this Gourt, is, therefore, driven to imply . 
it. The contract is perfectly consistent 
and intelligible without implying that. In 
my interpretation the obligations under- . 
taken by the U trustees under Exhibit A. . 
were (1) to refrain from interfering with any ` 
0f V's processions and (2) to give precedence 
to its processions on the occasions specifically . 
laid down in the contract. It is not Y's . 
case that, on this interpretation of the 
contract, there has been any Ereach thereof. 
Issue No.2 inthis case, which is ‘whether 
the defendants comitted any breach of 
the said agreement,’ must, therefore, be 
decided against the plaintiffs..The plaintiff's 
suit as framed cannot, therefore, stand and 
they are not entitled to an injunction in 
the terms prayed for. It is not necessary 
for the purpose of deciding this suit to record 


, afindingonIssueNo.1, which is “ whether 


the agreement is true, valid and binding on 


the defendants " or to say how for Exhibit A . 


itself as I interpret it, in reference to the 
obligations which it imposed on the then 
trustees, was a valid and legal contract, 
or whether it is now binding on the present 
defendants, the successors of those trustees, 
I agree in the order proposed by the iearzed 
Chief Justice. 
V. N. V. 


Z. K. Appeal alowed. 


. BOMBAY HISH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL NO. 
20 OF 1922. p 
December 4, i922. ; 
Present:—Sir Norman Macleod, KU, . 
Chief Justice, and Mr. Justice Crump. 
MULLER MACLEAN & CO. . 
PLAINTIVF-— APPELLANT ` T 
VEYSUS , 
KÁDERBEOY MULLA ESMAILTI 
— DEFENDANT—-RESPONDENT, 
: Consiruction of document—Bill of exchange 
drawn in foreign cur! ency-— Amount payable in 
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rupees at exchange vate “on date 
Exchange rate, calculaiton of. l 

In a suit upon a bill of exchange drawn in a 
foreign ‘currency and payable in rupees, “at the 
current rate for Bank Drafts at the date of 
payment," the rate of exchange to be applied is 
the one prevailing on the due date and not the one 
pne on the date when the billis actually 
paid. 

Appeal. ' e 

Sir Thomas Strangman and Mr. Coltman, 
for the Appellant. 

- Mr. Kanga, Advocate General, with him 
Mr. Desai, for the Respondent. ^ 


JUDGMENT. 

Macleod, C. J.—The .plaintifis brought 
this suit against the defendants as accept- 
ors of two Bills of Exchange drawn, by 
the plaintiffs ia New York upon ihe defen- 
dants and payable thirty days after sight. 
One ofthe Bills of Exchange was for 1568.51 
dollars, dated July 2, 3920, and was 
accepted by the defendants on August 4, 
1920. The other was for £ -201-19-3, 
dated September 8, 1920, and was accepted 
by the defendants on October 12, 1920. 

The defendants raised various defences 
with which we are not concerned in this 
appeal. The only question in appeal is, 
at what rate of exchange should the amount 
due to the piaintifis by the defendents 
on their acceptances be calculated. Ac- 
cording to the terms of the bills they were 
to be paid at the current rate fer Bank 
Demand Drafts at date of povment. It 
was contended by the plaintiffs that these 
words meant that the rate of exchange 
should be calculated when the Bill 
was actually paid. It was contended by 


the defendants that the rate of exchange . 


should be calculated at the due date. The 
learned Judge was of opinion that the 
defendast’s contention was right and from 
that decision the plaintiffs have appealed, 
It seems to me that the question can be 
answered by considering what was the plain 
meaning of the coutract entered into by 
. thé defendants when they accepted these 
Bills, They agreed to pay the amount 
appearing on the face of the bills thirty 


days after sight. ‘These amounts were stated . 


in the one in dollais and in the other in 
sterling, and it was agreed that defendants 
should not pay these amounts in foreign 
currency, or by foreign bills, but that they 
should pay to the plaintifis such an 
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amount in rupees as would enable the 
plaintifis to buy foreign Bills them- 
selves, ` for the respective amounts. 
Then as it was stated in the Bills that they 
must be paid at the cuurrentrate for Bank 
‘Demand Drafts at date of payment, that 
date could only mean.the day on which 
the acceptors agreed to pay and not some 
other date at which, if the contract had 
been broken, the defendants might either . 
choose to tender the money, or might be 
"forced to pay by an order of tbe Court. 
It was argued that the same result would 
follow if nothing had been stated in the 
Bills with regard to the current rate for 
Bank Demand Drafts and, therefore, these 
words on the defendants' contention would 
be mere surplusage, so that some other 
‘meaning should -be attached - to them in 
Order to avoid that result. It appear to 
me clear that these words have been inserted. 
“as a-matter of common form in these Bills 
so as to make it certain how the amount 
in rupees was to be calculated at the due 
date. There is no necessity to speculate 
"what would have happened if the words 
had not been there, or how the acceptors 
would have met their obligations at the 
due dates. Nor is it necessary to consider 
the cases which were cited in the Court 
below, as Counsel for the appellants did, 
not rely on any authorities before us. It 
seem to me that the question can be decid- 
ed on the terms cf the contract, and on 
the terms of the contract, I think, the 
decision of the learned Judge is right. 
The appeal ts dismissed with costs,- 
Crump, J.—1 agree, l 
N. H. Abpeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Civir, APPEAL No. 1300 or 1921. 
February 9, 1923.: 
Present :—Mr. Justice Rafique and Mr. 
Justice Lindsay. 
HER KESHI-—PLAINTIFF—APPELLANT 


VOI SUS 
 MEWA RAM AND OTHERS— DEFENDANTS— 
| RESPONDENTS. 


Pre-enption —5wit by co-sharer—Sale by vendee 
to co-sharer afte? institution of suii— Pre-emption, . 
right of, whether losti— Appeal, second— New plea. 


ba» 
HER KESHI V, MEWA RAM, 


A plaintiff in a suit for pre-emption must show 
that fis is entitled to pre-empt not only on the date 
of the suit but also on the date of the decree. 

Where, titereforé, the vendee, who is a stranger, 
sells the property sought to be pre-empted to a 
coesharer after the institution cf the suit but 
before the decree, the p'aintiff's right to pre-empt is 
lost, "n : 

Behari Lal v. Mohan Singh, 55 Ind: Cas. 71; 18 
A. L. J. 220;.2 U, P.DeR. (A) 48742 A. 268 and 
Shib Lal vw. Bidha Singh, .72 Ind. Cas. 140; 
21 A, I. J. 329, followed. i 

A plea cannot be considered in second appeal, 


if it is neither taken-in the first two Courts nor’ 


in the memorandum of appeal to the High Court, 

Second appeal against a decree of the 
District Judge, Budaun, dated the ryth 
June, 1921. 


Mr. S; Raza Alt, for the Appellant. 
. Mr. M. A. Aziz, for Mr. Iqbal Ahmad, 
for the Respondents. 


JUDGMENT.—-This appeal arises out 
of a suit for pre-emption brought by the 
plaintiff-appellant in the Court of the Munsif 
of Sahaswan in the Budaun District. Gopi 
and Musammat Dipa, it appears, executed 
a.deed of sale of certain landed property 
on, the 16th January, 1920 in favour of one 
Dip Chand. On the Igth’ of November, 
1920, Her Keshi, the plaintiff-appellant before 
us, filed his suit for the revovery of the said 
property on the allegation that under a 
custom of pre-emption which obtained 
in the village, where the property is situate 
he being the co-sharer of the. vendors was 
entitled to purchase the property in prefer- 
ence to Dip Chand who was a stranger. 
The claim was brought against the vendors 
and the vendee. One Mewa Ram was also 
impleaded as a defendant, on, the allegation 
that there was a fictitious mortgage in his 
favour in respect of the property in suit, 
On the 3rd December, 1920, before the case 
came to trial Dip- Chand, the vendee, sold 
the property in suit to Mewa Ram who is 
also a co-sharer in the village and of the 
same Status as Her Keshi the pre-emptor. 
The custom of pre-emption stated in the 
plaint was denied by the contesting defen- 
dants, and in addition Mewa Ram pleaded 
that he being a co-sharer in the village 
and a transfer of the disputed property 
having been made in his favour prior to 
the trial of the case, the suit ôf Her Keshi. 
. the pre emptor, must fail. The (Court of 
first instance rejected the pleas in defence, 
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holding that the right of pre-emption arose: 
on the execution of the sale deed of the 
r6th of January, 1920. and no subsequent 
transaction even in favour cf a co-sharer of 
equal degree with the pre-emptor could: 
defeat the latter's rigbt. On appeal by 
Mewa Rametbe"'learned Judge of the lower 
Appellate Court disagreed with the first 
Court. He held that on the case-law of 
this Court the defence of Mewa Ram was a 
good and valid defence and defeated the 
claim of Her Keshi. ‘The case of Behar? 
Lal v. Mohan Singh (x) was referred to by 
the learned Judge as ‘authority in favour 
of his view. The claim of Her Keshi was 
accordingly dismissed. 

In his appeal before this Court; Her Keshi 
contends that his right of preferential 
purchase arose on the transfer in favour of 
Dip Chand on the 16th of January, 1920, 
and any subsequent transfer by the vendee 
Dip Chand would not affect his (Her Keshi's) 
right. In support of this view the learned 
Counsel for the pre-emptor has relied upen 
some of the older cases of this Court; We 
think we are bound to follow the case cf 
Bihari Lal mentioned above. That case 
was also followed by this Bench in the 
case of Shib Lal v. Bidha Singh (2) 
disposed of on the 26th of January of this 
year. The claim of Her Keshi, therefore, 
fails. It is however contended that there 
is some difference in the amount of the 
property conveyed by the two sale deeds 
of the 16th January, 1920, and the 3rd 
December; 1920. The latter saie-deed 
refers to property less than that conveyed 
by the deed of r6thJanuery, 1920. Thea 
claim of Her Keshi, therefore, ought to 
prevail in respect of that portion of the prop- 
erty which is not included in the sale of 
the 3rd December, 1920. No such plea 
seems to bave been taken in the Court 
of first instance, or in the lower Appeliate 
Court, or in the memorandim of appeal 
to this Court. The learned Counsel for the. 
respondests argues that he is not in a posi- 
tion to meet this objecticn at this stage. 
not having bis client or the laiter's egent 
with him and having no information on tke 
subicct. As the obiection was net taken 


(1) 55 In! Cas. 171: 18 ALT, J. 220; 2.0, P. 
I. R. (AY) 48: 42 A 26%. > E. 
(2) 72 Ind, cas. :, c; 2t AL, J, 329. 
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in the memorandum of appeal before this 
Court, we need not consider it. "The result 
is that the appeal fails and is dismissed 
with costs including [fees in this Court 
on the higher scale, if any. | i 
M. A. A. Appeal dismissed.. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL NO. III OF 1922. 
November 15, 1922. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
GANESH NARHAR JOSHI— 

- PLAINTIFF—APPELLANT 
VEYSUS ; 
DATTATRAVA PANDURANG JOSHI— 
DEFENDANT— RESPONDENT. | 

Limitation Act (IX of 1908), s. 19— Acknotw- 
le3gment -of liability —Payment of portion -of debt 
under pro-nole— Endrosemenl on proenote by promis- 
sor— Endorsement, whether admission of liability as 
to balance. E ° 

An endorsement on a pfomissory-note by which 
the psom‘ssor records that he has paid a certain 
sum against the liability which stands against his 
name on the note, amounts to an admission of 
his liability to pay the balance, and wil start 
a fresh period of limitation from the date on which 
it was made. 
below an account showing ,what has already 
been paid on the note, would make no differnce. 
[p. 250, col. 1.) 

Venkalaksishniah v. Sulbarayudu, 36 Ind Cas, 
240; 40 M. 698; 3 L. W. 576; (1916) 2 M. W.'N. 2556, 
followed. 


Appeal from the decision of the District 


Judge, Satara, in Appeal No. 216 of 1921, - 


reversing the decree passed by the Spb- 
ordinate Judge at Karad, in Civil Suit 
No. 618 "of 1919. 

Mr. A. G. Desai, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT.—The plaintiff sued to re- 
cover Rs. 1,445-II-O from the defendant, 
being the balance on two promissary-notes 
with future interest and costs. The lower 
Court passed a decree for Rs. 580-6-6 from 
the second defendant and the estate of de- 


fendants Nos. x, 3and 4 on theone note, and: 


Rs 865-4-6from the seconddefendant on the 
other note. Thechief contest was with regard 
to the liability on the rote of November 12, 
1913, on which it was said the balance due 


The fact that the endorsement is- 


“was Rs. 865-4:6,  Anissuewasraised wh2ther 


the claim on the promissory-note of 1913, 
was in time. ‘The learned Judge held that 
the claim was in time as against the second 
defendant and.not against defendants Nos, 
r,3and4. In appeal the claim on this note 
as against the second defendant was a'so 
rejected. Now it is admitted that the 
second defendant signed this promissory 
note on Novemner 12, 1913, for Rs. 1,500 
With interest at six-per cent. Payments 


were made of Rs. go on February 2, 1913, 
+ Rs... 


200 on ' January II, 1916, and 
Rs. 381-12-0 on April 21, 1916. OnNoveni- 
ber 6, 1916, the second defendant: endorsed 
on the note the three payments which had 
been made on the previous dates, added 
up the total, and signed underneath. 

It is contended by the plaintiff that this 
was an acknowledgment of liability with- 
in the meaning of.section 19 of the Indian 
Limitation Áct. On the part of the second: 
defendant, it is contended that there 
was no sufficient acknowledgment. It may 
be admitted that the second deferidant 


-had not written in so many words that he 


admitted hisliability for the balance due. 
But we must read the whole endorsement 
made by him, taken in conjunction with 
the.words on the face of the note. It 
is. difficult to say that that' endorsement 


‘can mean anything else than this “I have . 


paid so.much on account of my liability 
on the note, and in.consequence I am only 
liable for the balance remaining due." 
We have been referred to the case óf' 
Venkatakrishniah v. Subbarayudu (x) where 
it was held that where a payment was made 
by a mortgagor who, was able to write 
and was recorded on the back of the mort- 
gage bond by a servant of the creditor 
and signed by the debtor, the endorsement 
amounted to an  acknowledgment of lia- 
bility within the meaning of section I9 
of the Indian Limitation Act, though the 
payment was not good as a part payment 
within the meaning of section 20 of the 
Act. Mr. Justice Napier said :—- 

“I adhere to the opinion expressed 
by me in Jaganadha Sahu v. Rama Sahu 
(2) on the same words as are in this docu- 
ment, I have no doubt that there is in 


‘ , 
(1) 36 1nd. Cas. 240; 40 M. 698; 3 L. W. 576 
(1916) 2 M. W. N. 256. di 
(2) 27 Ind. Cas. 747) 17 M. Le. T. 80, 


2530 4 
this endorsement an acknowledgment ”, 
And Mr. justice Srinivasa Atyangar, 
said (page 700*):— < ` Tau 
“I have no doubt that the terms of .the 
. endorsement in this case, amount to an--ac- 
knowledgment of liability. The debtor states 


in terms that he pays Rs. 378 towards. 


the amount due on the bond and on the 
same day .made another payment of 
Rs. 22 and made another endorsement. 
. construe the endorsement as meaning that 


the debtor made a part payment of the - 


amount due (on the bond on that day 


over Rs. 1,500 was due as shown on the face. 


of the bond) which is certainly an ac- 
knowledgment that more money was due." 

Following that decision, I think this 
is an endorsement by which the promissor 
recorded that he had paid .Rs. 671-12-0 
against the liability which stood ‘against 
his name on the promissory-note, and con- 
sequently he admitted his liability to pay 
the balance.- It seems to me that as a mat- 
ter of Common Lawan endorsement on a pro- 
missory-note by the promissor is an acknow- 
ledgment of liability, which will start a 
fresh period .of limitatiom from the date on 
which it was:made, and it makes no differ- 
ence that such endorsement is below 
an account'showing what has alredy been 
paid on the promissory-note. I think, 
therefore, that this appeal must be allowed, 


the decree of the lower Appellate Court. 
and that of the Subordinate: 


set aside, l l 
Judge restored with costs in this Court and 


the Court below. : 


W. QC. A. , Appeal. allowed. | 


*Page of 40 M.—[Ed.] 
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MADRAS HIGH COURT. 
Civir, MISCELLANEOUS PETITIONS NOS, 1740 
AND 1741 OF 1922. 
November 8, 1022. 

Present :—Sir Walter Schwabe, K*., 
Chief Justice, Mr. Justice Coutts-Trotter and 
Mr. Justitce Kumaraswami Sastri. 

"B. RAJAeRATESWARA SETHUPATHI 
alias MUTHU RAMALINGA 
SETHUPATHI AVERGAL, RAJAH oz 

RAMNAD—PETITIONER 
VETSUS 


- 


. TIRUNEELAKANTAM AND ANOTHER— | 


RESPONDENTS. 


Civil Procedure Code ( Act V of 1908), s. too (c), 
scope of— Issue of general | imporiance— Leave 
io  appeal.—' Private importance,” meaning of 
— Value of subject-matter, determination of. 

Section -109 (e), Civil Procedure Code, contem- 

cases in which there may be in- 
volved questions of public importance, or which 
“may be important precedents governing numerous 
other cases, or in which, while the right in dispute 


[1023 , 


^ 
r 
r 


is not exactly measurable in money, it is of great - 


public or private importance. (p. 252, col. 1.] 
Banarst Prasad v. Kashi Krishna Narain, 23 A. 227 
‘at p. 231; 3 Bom. L. R. 154; 5 C. W. N. 193; II 


~M. L.J. 56; 28 I. A. 11; 8 Sar. P. C. J. 447 (P. C), 


Hirfibhait v. Jamshedji, 21 Ind. Cas. 783; 15 
Bom. L. R. 1021 at p. 1022, and Chinna v. Mar- 


“kanda Kothan, (1921) W. N. 353, followed. 


©- Where in a case the point in issue appears to 
be one of general importance, but not of sufficient 


. importance to the proposed respondent to warrant 


putting him to the expense cf an appeal to the 


Privy Council, leave to appeal should be refused. 


[p. 253, col. 1.1 


Per .Coutts-Trotter, J.—Ihe expression "private -- 


importance ” means, private importance to both 
parties to the litigation, and not only to one of 
them. [p. 253, col. 2.] 

Per Kumaraswamt Sasirt, ] —For the purpose 
of determining the amount or value of the subject- 
matter of the suit and in the appeal, the question 
is not what the indirect consequences of the decree 
may be to the petitioner but what the value.of 


“the subject-matter is-as between the parties when 
an application is made for leave on the ground 


that the pecuniaty value is over - the sum ‘of 
Rs. 10,000, . 14 254, col. 1.) 

In granting leave to appeal to the Privy Council, 
the High Courts in India have no power to impose 


a condition upon the appellant that, whatever 


‘may be the result of the appeal, he should pay 


the costs’of the other: party. The Privy Council 
alone have,such a power. [p. 252, col. 2.] 


Clarke v. ‘Brajendra Kishore Roy Chéwdhuri,. 


3 Ind. Cas, 786; 13 C. W. N. 1127, referred to. 

Sibnarain Ghose, In ve, 5 M. I. A. 322; 8 Moo. 
P. C. 276; 1 Sar P.C. J. 448; 18 E.R. 918: 14 
E. R. 106; 105 R. R. 51, Clarke v. Brajendra 
Kishore Roy Chowdhuri,3 Ind. Cas..786; 13 C. W. 
N. 1127, relied on. 


Petitions praying that, in the circumstante 


i 
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stated therein and in the affidavit filed in 
Civil Miscellaneous Petition No. 1740 of 
1922, the High Court will be pleased to 
grant a certificate enabling the petitioner 
herein to appeal to His Majesty in Council 
against the judgment of the High Court in 
Letters Patent Appeals Nos. 21 and 22 of 
1920, preferred against the decrees of the 
Higb Court in Appeal No. 159 of 1919 and 
in -Appeal No. 315 of rgrg, respectively, 
preferred against the decrees of the Court 
of the Subordinate Judge, Ramnad at 
Madura in Original Suits Nos. 24 and 59 
of 1917 respectively. 

Mr. A. Krishnaswami Iyer (with him Mr. S. 
Soundara Raja Iyengar), for the Petitioner:— 
These are applications for leave to appeal 
to Privy Council against the ^ decision 
of your Lordships. The question relates 
to the consrtuction of a ''Cowle" and two 
of your  Lordships have held against 
the 
Swanthanthrams. This decision affects his 
right to collect such Swanthanthrams 


in the whole ofthe Ramnad Zemindari. 


which involves an amount over 
Rs. r0,000. Also I ask for leave under 
section 109 (c) as involving a-matter of 
great importance,since a large number of 
other people are holding under the landlord 
under terms more or less similar and will 


be governed by the present decision. ‘The - 


matter is one of such great importance 
that-vour Lordships can certify ittobea fit 
one for appeal. | 


Mr. C. V. Anantakrishna Iyer, for the Re- - 
great - 


spoudent.—The matter may have 
indirect consequences to the landlord but to 
the tenant the value is very small and, he 
must not be compelled to fight for other 
people before the Privy Council. It would 
be of very great hardship. 


[ScHwABE, C. J. to the Appellant.—Vou: 
must be put on terms, are you prepared to’ 


pay the costs of the appeal to the Privy 
Council in any event.]. 
Mr. A. Krishnaswami Iyer, for the Appel- 


lant expressed his inability. I, however, doubt ° 


ifsuch conditional leave could be granted. It 
may be interfering with the discretion of 
their Lordships of the Judicial -Committee 
in the matter of costs. (The matter was 
adjourned for further arguments). _ 
Mr. C. V. A. Anantzkrishna Iyer, for the 


Respondents,—The Privy Council alone have - 


Indian 


landlord's right to collect certain ` 


I 3 b l : M. 
power to make a conditional orderin granting 
leave to appeal. A conditionat. oder bv 


-your Lordship will affect the discretion of 


Privy Council. See Richard Spooner vV. 
Juddow (x), Sibnarain Ghose, In ve (2), 
Immigration. Trust; Board of 
Natal v.: Vencategin Govindasamy (3). 1n 
one Indian case, the right has been negatived, . 


. Clarke v. Brajendra Kissore Roy Chowdhurt 


(4), Bent Ram v. Kundan Lal (5). 
Further, there is no question of great 
publicimportance. If at all, it is of great 


‘importance only to one party. That is 


insufficient. - 
Banarst Prasad v. Kashi Krishna Naram 
(0, Hirjibhat v. Jamshedji (7), China 
v, Markanda Kothan (8). mE 
Further, as your Lordships have indicated 
in the judgment under appeal, the landlord: 
is not without remedy. He can apply fcr 
an order of rent in the Revenue Courts. 
Mr. A. Krishnaswami Iyer stated his 
client was unwilling tosubmit to a condi- 


- tional leave to appeal. The matter is one. 


of great importance having regard to the 
interests ofthe landlord that will be 


- affected by the decision in the whole of 


the zemindart. 


. Further, the decision directly and indirectly 
affects the landlord’s rights to collect mant- 
bham from others and to the extent of over 
Rs. 25, 000 and hence the case comes nnder 
section IIO also. 

JUDGMENT, 

Schwabe, (C. J.—These ate . two 
applications for leave to appeal to His 
Majesty in Council against the decision 


of this Court constituted as at preseut. 


4 M. I. A. 353; 6 Moo. P. C. 257; Perry 
C. 392 ; I Sar, P. C. J. 363 ; 18 E. R. 734; 13 
2, A | 

5 M. I. A. 322; 8 Moo. P. C. 276; 1 Sar, 
C.-J. 448; 18 E. R. 918; 14 E. R. 106; 105 R. 
3) (1921) 1 A. C. 433; 90 L. J. P. C. 38 ; 124 
1. 643; 37 T. L. R. 128. 
3 Ind. Cas. 785; 13 C. W. N. 1127. 
21 A. 496; 1 Bom. L. R. 400; 3 C. W. N, 
; 26 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec. 
(N. 8.) 1022 (P. C). ao 
(6) 23 A.'227 at p. 231; 3 Bom. L. R. 154; 
5 C. W. N. 193 ; 11 M. L. J. 56; 28 I. A. 11; 8 Sar, 
P. C.J. 447 (eC... . I i 
(7) 21 Ind. Cas. 783; 
p. 1022. | 
(8) (1921) W.N, 353 ° ` M DE. dis 


15.Bom. I. R., 1927 a! 
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The actual pecuniary amounts involved 
in the two appeals are Rs. 400 and Rs. 600 
respectively. Under sections 109 and 110 
of the Code of Civil Procedure of 1608, 
leave to appeal has to be granted where 
the amount or the value of the subject- 
matter of the suit is Rs. 10.000 or upwards 
and, the amount or value of the subject- 
matter in dispute on appeal to His Majesty 
in Council.is the same, sum or upwards 
ar, property of like amount or value is in- 
volved directly or indirectly, provided where 
the decree affiims the decision of the Cou:t 
immediately below.and some substantial 
question of law isinvolved. In this case by 
reason of the value of the subject-matter, 
the above provisions do not. spply. There 
is, however, a furthér power under section 109 
(c) of the Code of Civil Procedure in. this 
Court to give leave to appeal by certifyint; 
that the case is a fit one for appeal to His 
Majesty in Council. What is contemplated 
is a'class of cases in which there may be 
involved .questions of public importance, 
or which may be- important precedence 
governing numerous other cases or, in which, 
_ while the right.in dispute is not exactly 
measurable in money, it is of great public or 
private importance. See Banarst Prasad v. 
Kashi Krishna Narain | (6), Hirpbhai v. 
Jamshedjt -(7) and Chinna v. Markanda 
Kothan ($). We are informed that there are 
many other persons in -the - zemtndart in 
question holding under the zemindar whose 
rights are governed by documenis in the 
same or similar terms to those: construed 
by the Courts in‘these cases. The result 
of these decisions is that the plaintiff zemin- 
day cannot recover the arrears for the last 
few years alleged to be due to him in respect. 
of certain swathanihyvams. According to 
our judgment, there are other means open 
to the plaintiff to recover such payments 
or their equivalent for the future. The 
plaintiff. contends that this.is a case of great 
public or private importance because, if 
our decision is wrong, he weuld be entitled 
to recover from many persons for the past 
amounts aggregating to a large sum. It 
is ‘obviously: unjust that the defendants 
in these two cases should be pnt to: tke 
expense of fighting this matter in tke Privy 
Council, so that if our judgement is wrccg, tre 
plaintiff: may recover these small amcunts 
from them, and thereafter in the aggregate 


a large amount from other persons. In- 
similar cases, on applications for special 
leave to appeal, made to their Lordships of 
the Privy Council, a condition has been 
'mposed upon the appellant that, whatever 
be the result of the appeal, he should pay 
the costs of the other party as between 
Solicitor and client. See Richard Spooner | 
v. Juddow (1) and Sibnarain Ghose, In ve (2) 
and Indian Iimmigration Trust Board of 
Natal v. Vencategin Govindasamy (3). I 
think that this is a proper case for such añ 
order, if it is a matter upon which I am 
entitled to express an opinion. The question 
has been raised before us whether we have 
power to impose süch a condition. In 
Clarke v. Brajendra Kisore Roy Chowdhury (4) 
Jenkins, C. J., and Casperz, J. held that 
10 such power existed in the Indian Courts, 
but was confined to the Privy Council, 
The result of such finding is curious. Acs 
cording to th:: direction of the Privy Council 
in Mott Chand v. Gangi Prasad Singh 


(9) quoted in the judgment 
in. D larke v. Brajendra Kishore Roy 
Chowdhuri (4). in all cases where 


leave to appeal is desired, although the 
subject-matter is under Rs. 10,000, such 
applications must in the first instance, 
be made to the Indian Court as that Court, 
if it thinks that it is a case fit for appeal 
to His Majesty in Council can certify to 
that effect under section rog (c). What 
is the duty of the Court, if it thinks that the 
case is a fit one for consideration by His 
Majesty in Council, but thatit would not be 
right to call upon one party whose financial 
Interest in the matter is small, to incur the 
risk of the costs of the appeal? Assuming 
the decision in Clarke v. Brajendra Kishore 
Roy Chowdhuri (4)is right, and in my judg- 
ment,in view of the fact that, that case 
went before’ the Privy Council and special 
leave to appeal was granted and it was not . 
then suggested that the Calcutta High 
Court could have itself imposed any condi- , 
tion, it isnot possible for this Court to hold 
otherwise, the only course open to us is 1o 
refuse leave and to leave the 'appellant, 
if so advised to apply to the Privy Council 
for special leave. 


(9) 291. A. 40; 6 C. W. N. 362; 24 A. 174} 
4 Bom. L R.159; 8 Sar. P. C. J. 247. (P. C.) 
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During the heating of these applications 
we asked the appellant, whether he would 
be prepared to agree to a condition that, he 
should be liable for the costs of the defend- 
ants as between Solicitor and client in any 
event. This by his Counsel he: definitely 
refused. It is possible that it would not 
. have been right for us to give leave with 
such a condition even if agreed to, as if the 
decision. in Clarke v. Brajendra Kishore Roy 
Chowdhury (4) is correct, it might be said 
that to hold so would be usurping a power 
reserved to the Privy Council. I venture 
to express the hope that some day this 
inatter will be discussed in the Privy Council 
and that a definite pronouncement may be 
made on the subject. But meanwhile, 
I think in such cases the only safe course 
is to refuse leave stating if it be the casé, 
that the point in issue appears to be one 
of general importance, but not of sufficient 
importance to the proposed. respondent 
to warrant this Court in putting him to the 
expense of an appeal to the highest Tribunal. 

These applications must accordingly be 
dismissed with costs. 

Coutts Trotter, J These cases have 
given me very great difficulty, and I do not 
know now whether I have solved that 
difficulty aright : but I desire to formulate 
itin my own words as it presents itself 
‘to my mind. 

We can only grant leave to appeal, if at 
all, under section 109 (c) of the Code of 
Civil Procedure, because the amounts at 
Stake in the cases are in themselves small, 
But the zemindar who wishes to appeal, 
. asserts that the cases will govern a. very 
great number of other cases, in which he 
seeks to recover swathanthrams from other 
‘yaijais and that, therefore, it is for him 
a matter of great private importance, ”’ 
to quote the language of the leading case. 
The reply of thevatyats is that to them indivi- 
dually it is a matter of a few hundred 
rupees, and that they could not possibly 
afford to contest such an appeal. Obvicusly, 
the most satisfactory order wopld be to 
allow the zemsndar to appeal and get, his 
principle settled for him on terms of paying 
. all the other.side's costs in any event; 
but it is said that this Court has no power 
to make such an order. After a careful 
‘consideration of the'section, and the'cases 
. teferred to, | have come to- the conclusion 


, Code, it would be, 


that this contention is. well-founded. . We 
have in a-sense-a discretion as to granting 
leave to appeal; but it is strictly circum- 
scribed by the section. I do not think 
we can impose a condition as to costs, unless 
it is to be found -in. so many words in.the 
in my opinion, an 
invasion and usurpation of the powers. of 
the Privy Council to: do so, and an 
unwarranted attempt to fetter their Lord- 
ships’ discretion asto costs. 

This being the posifion, what is our 
duty ? To grant leave because the matter 
is of great importance to the one party, 
or to refuse it because it is of trifling im- 
portance to the other? If we take the 
former view, the respondent will probably 
either pay at once or at any rate fail to 
appear to arguethecase; and the ratyats 
of this country have not for the most part. 
reached the stage of realizing that .thev 
could advantageously combine to fight 
a test case. I think on the whole that it 
is best to regard their Lordships of the 
Judicial Committee when they speak. of 
" private importance" as meaning private 
importance to both parties to.the litigation, 
and not only to one of them. I,.therefore, 
concur in the order proposed that we should 
refuse leave. The zem$ndar'can apply to 
their Lordships for special leave to appeal, 
when if their Lordships.see fit, they can 
impose the terms that" we should have 
desired to impose, had we’ felt, ourselves 
able to do so, or such other terms as may 
commend themselves. 





Kumaraswaii. Sastri, J. re ap- 
plications by the Rajah of. Ramnad for 
leave to appeal to the Privy Council against 
the decision of: the majority of the Ful 
Bench, ‘The question turns on the construc- 
tion of two cowles executed by the respond- 
ents. The Rajah claimed that he was , 
under the cowles entitled to recover from 


the respondent the mantbha swathanthram | 


paid by the vatyats to the respondents. ‘The 
appeals by the Rajah first came on before 
Wallis, C. J., and Sadasiva Aiyar,.J., who 
differed. In consequence of this. difference, 
the above Letters Patent Appeals were 
filed. ‘The Chief. Justice and Coutts Trotter, 
J., were cf opinion that the zamindary was nct: 
entitled to the swathanthrams while I agree 

with Sadasiva Iyer, J., that he was. entitled 


' respectively 


re bas 
“4 
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RAJESWARA SETHUPATHI V; TIRUNEELAKANTAM, ' 


The present applications are for leave 
to appeal to the Privy Council against the 
decision of the majority of the Full Bench. 


. Jt is elleged by the’ Rajah that though 
' the value of the manibha’ swathanthrams 
“in dispute is only Rs. 409-2-4 and Rs. 159-3-0 
in Tiruneelakantam Servar- 


- v. Raja of Ramnad (1o), the judgment 


' thrams from ‘other ratyats and would 


t Patent Appeals. 


and decrées of the High Court will have 
far reaching consequences in the Ramnad 
zemindari and that the judgment which 
will be binding authority on the question 
of law decided by the Courts will affect 


his right to collect’ the manihha swathan- 


entail 
cu him a loss of Rs. 20,000 a year. 
contended that the judgment and decree 
cf the High Court involve directly and 
indirectly a sum of over Rs. 10,000. . 
As regards the value of the appeal it is- 
clear that so far as the petitioner and res- 
pondents are’ concerned it is far below 
Rs. 10,000. Even taking into account the 
amounts which" will become payable on 


' the unexpired term of the leases the amount 


will not be over Rs. 4,000 in both the Letters 
For the purposes of sec- 
tion Iro of. the Code of Civil Procedure, 
the amount or value of the subject-matter 
of the suit and in the appeal in the Court 
of first instance and the Appellate Court 
mast be Rs. 10,000 or upwards, in order to 
render an appeal under clauses (a) and (b) 
of section 109 competent. The question 1s, 


of the decree may be to the petitioner, but 
what the value of the subject-matter 1s as 


' between the parties; when an application 


` tion IIO. 


~ 


` (by of section 1c9 


-is made for leave on the ground that the 


‘necuniary value is over the sum of Rs. 10,000 
Pu by clauses (a) and (b) of sec- 
Tam of opinion that, the subject- 
matter of the suits and appeals isfar below 
the sum of Rs. 10,000 even if we consoli- 
date the appeals. . | 
It is:argued that even if clauses (a) and 
do not apply; leave should 
clause (c) which enables 
the High Court to grant leave in cases not 
failing nde clauses (a) and (b) if the Judges 
cnsider that the case is a fit one for appeal 


bə granted under 


^to His Majesty in Council: It is pointed 


(19) 70 Ind. Cas. 4695 15. L. W. 556; 30 
M. Le T. 317 $.43 
(ML) 293. : 


It is - 


out that special leave las been given in 
cases where though the amount in dispute 
in individual cases was small leave was 
granted when the question related to tenures 
or the construction of leases and grants 
which applied to tenants generally. It 
does not however appear that the questions 
raised affect other zemindaris in the Presi- 
dency. 

There' is no doubt that the questions 
raised in these Letters Patent Appeals 
are of great importance to the Zemindar 
of Ramnad and that he will lose a large 
sum should the matter stand where it is. 
'This, however, is not the only consideration. 
We have to view the case from the stand- 
point ofthe respondents who are tenants 
without means at their disposal to incur 


` the heavy costs and charges which the 


- therefore, not what the indirect consequences: 


M, Le Je 1381 (1022) A LR. 


Lal 


granting of leave will entail on them. ‘The 
case is one which while of great importance 
to one party is so far as the other is concerned 
of small pecuniary interest. In fact the 
respondents state that if leave to appeal 
is granted it would be more profitable for 
them to pay the manibha swathanthrams 
disallowed rather than’ incur the expenses 
involved in defending the appeals to the 
Privy Council. l 

The consideration which ought to weigh 
with Courts in such cases were stated by 
Lord Langdale, while granting leave. to 
appeal in Richard Spooner v. Juddow (1), 
where he observed as follows: “The ques- 
tion appears to be of very considerable 
importance ; but you observe the-amount at 
issue is only a sum of Rs. 250 and for the 
purpose of deciding that, you put the res- 
pondent to tbe expense of this appeal. 
The: question is, whether this prosecution 
being by the East India Company, and no 
doubt important to have decided, for the 
benefit of the whole country, the whole 
expense of this appeal should not be borne 
by them. However important it may be 
to establish the law, upon a question of 
this kind, it would be very wrong to put the 
party £o so great expense in a case where 
so small a amotntis atissue." Leave to 
appeal was granted on the appellant's under- 
taking to pay all costs, charges and expenses, 
which might be incurred on behalf of the 
respondent as well as the appellants. In 
Beni Ram v. Kundan Lal (5) where the 
suit. was' between lendlord and. tenant 


) 


+ 
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and the question was, whether it wasa good 
ground of defence in a suit for ejectment 
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be 


that the predecessors in tenancies had. 
created permanent buildings on the land, 


without the landlord having interfered, to 
prevent the building, which was within. their 
knowledge. Special leave was granted by 
their Lordships of the Privy Council in 


_ terms that the appellant should be liable 
_ to pay the respondents costs in any event 


if directed to do so. , 

We asked the petitioner if he will under- 
take to pay all the costs, charges and ex- 
penses, likely to be incurred by the respon: 


dent in any event, should leave be granted 


under section 109 clause (c), but he declined 


855 


It is no doubt true that Courts in India 
have power to direct the petitioner in 
divorce cases to pay in advance, costs 
charges and expenses likely to be 
Incurred by — the wife, but this power 
is given by section 7 of the Divorce 
Act, which confers on Indian Courts 
the same power which Courts for Divorce 
and Matrimonial cases in England have. 


` As regards security for costs r, 7 of O. XLV 


. fo be liable and we do not think leave. 


should be granted on any other terms., 
We have however no power to impose 


any terms on the petitioner as a condition ` 


,. precedent to granting leave to appeal to 


His Majesty in Council. Sections 109 to 112 


and O. XLV of the Code of Civil Procedure. 
which deal with appeals to the King in Coun- 


cil do not give us any such power. Costs 
of the appeal, once leave is granted, is a 


matter entirely within the discretion oli: 


. their Lordships of the Privy Council and, 


Procedure as to costs 
Section 35 and so far as suits are concerned 
_ there is no power to direct a plaintiff to 
. pay in advance the costs charges 


ad 


except by consent of the parties I do not 


see how we can make any order fettering 


the discretiou of their Lordships, when they 


ultimately. deal with the appeal. I do not 


Procedure can be invoked for the purpose. 
The provisions of the Code of Civil 
are contained in 


and. 
expenses likely to be incurred. Order 
XXXV or XLI, r. 1o, provides for security 
for costs in certain cases. Section I07, 
Clause (2), dealing with appeals enacts 


‘that the Appellate Court shall subject 
.to the provisions of clause (r) have the 


. Same power and perform as nearly as may. 


be the same duties as are conferred or. 


imposed by the Code or Courts of Original 


. Jurisdiction in repect of suits. Treating the 


. have any higher 
' jt has to consider 


. High Court as a Court acting in its appellate 


jurisdiction when granting the  certi- 
ficate under section 109 clause (c) it cannot 


the certificate required by” the ‘section. 


.; thi&k section 151 of the Code of Civil 


£ 


powers simply because.: 
whether it should grant. 


* 


‘N: 760; 12 M, L. T. 171; 10 


requires the appellant to give security 
and all that the respondent in appeals is 
entitled to is to require that security be 
furnished. I can find no case.in India where 
the High Court has imposed terms such as 
those imposed in Richard Spooner v. J'uddow 
(I. The powers of their Lordships.of the 
Privy Council to grant special leave are not 
fettered by any enactments.and it is, there- 
fore, open to them to impose such terms as 
they think just and equitable when special 
leave is granted. In cases when the.High 
Court refused leave on the ground that it had 
no such power, special leave was obtained 
before the Privy Council and their Lordships 
when granting leave have not suggested 
that the High Court had power. I agree 
with the view taken by Jenkins, C. T. “and 
Casperz, J.,in Clarke v. Brajendra Kishore 
Roy Chowdhuri (4). The. learned Chief 


Justice. after referring to the remarks of 


Lord Langdale in Richard Spooner v. J'uddow 
(x) _observes, “It is true that ultimately 
their Lordships admitted that appeal, but 
that was upon terms, which we cannot im- 
pose, and, indeed, it is a part of the applicant’s 
argument here before us, that we have no 
power to impose any condition upon the 
applicant or upon the Government, at whose 


instance and costs this application is beine 


preferred. Without giving any furthe 
ground, I think, this affords end 
reason for us to hold that we cannot, with our 
limited powers, certify this to be a fit case 
for appeal to His Majesty in Council. ” 
Special leave was afterwards obtained .and 
appeals were disposed of on the merits 


by their Lordships,  [see. Clarke wv 
Brojendva Kishore Roy Chowdhury ( 11) } 
It was nowhere suggested that. the 


refusal by the High Court to grant 


(11) 16 Ind. Cas. 501 ;.39 C. 953 ; (1912) M. W. 


A, L, . 1 » I6 e 
J..231 ;. 16 C. W. N. 865 5:23 M. tj eee I4 mo 


LI. R. 717; 13 Cr L. J. 593; 39 L'A. 163 (P, Cc) 
| | E 


Smeg 
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leave was erroneous owing to the High 
Court having power to impose terms. 

I would dismiss these applications for 
leave to appeal to the Privy Council with 
costs. : 

V. N. V. 

W: C, A. 


Petition dismissed. 


* 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 69 OF I92I. 
November 16, 1922.  . 
Present :—Six Norman Macleod, Ki, 
Chief Justice, and Mr. Justice Crump. 
BAI MANI—APPLICANT. . 
VErSUS , - 
RANCHODLAL AMRITLAL — 
OPPONENT. 

Civil Procedure Code (Act V of.1908), s. 47— 
Auction-purchaser, whether repre entative of any 
darty to suit—Couzt sale, cbjection to— Real dispute 
beiween judgment-deblor and decrce-hotder— Auction- 
purchaser interested—Siit to attack sale, maintam- 
ability of. 

An auction-purchaser is a stranger to the pro- 
ceeding and is not a representative of any of the 
parties to the suit so that any question .arising 
between him and the parties to the suit or their 
representatives can. be determined by a separate 
suit. But where a question raised by a judgment- 
debtor asto the legality of a Court-sale is virtually 
one between the, parties to the suit, ?.e., between 
the decree-holder and the judgment-debtor and 
the auction-purchaser is interested in the decision 
and result of that question, the judgment-debtor 
ought not to be allowed to attack the sale in a suit. 


. 257, col. 2.] 
5 Galing Bhikaram v. Kisansing, 7-Ind. Cas. 


457; 34 B. 546; 12 Bom, L. R. 539, referred to. 
Appeal against an order, passed by the 
Judge, Small Causes Court, with Additional 
Powers at Ahmadabad, in Appeal No. 
439 of 1919, reversing an order passed 
by, and remanding the Darkast to, 
First Class, Subordinate Judge at Ahmad- 
dbed, in Miscellaneous Application No. 42 
of 1919. 
Mr. G. N. Thakor, with (him Mr. M. B. 
Dave), for the Appellant. 
Mr. H. V. Divatia, for the Respondent. 
JUDGMENT.—-This was an application by 
Bai Mani, daughter of one Keshavlal Ran- 
chód, under O. XXI, r. 100, Civil Procedure 
Code, complaining that she had been wrong- 
, fully dispossessed of certain property, 
and claiming that possession should be 
restored to her. The facts leading up to 
|” this application are set out in the judgment 
of the Trial Court: "The hoyse belonged to 
one Mulchard Haribhai. It was mortgaged 
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- house was sold 


“to be made under O. XXI, r. 


. (1923 


With possession for more than Rs. 3,500 


to one Amritlal. A money decree was 


passed against Mulchand, and in exe- 
cution of that money-decree this house 
was sold subject to the mortgage right 
of Amritlal, ard was purchased by the 
opponentRanchodlal Amritlal. Bai Mani 
claimed either to be mortgagee or to have 
a mortg&ge lieu to the extent of Rs. 500, 
and she applied to the Court to have her 
mortgage lieu for Rs. 500 notified in the 
sdle-proclamation, but her application was 
not granted, so she appealed to the 
District Court. Pending that appeal the 
and purchased by the 
opponent. After the sale the District Court 
held that the Executing Court ought to have 
noitfied the mortgage claim of Bai Mani 
in the salé-proclamation and reversed the . 
previous order of the Executing Court. 
Then the opponent as an auction-purchaser 
applied to the Court for delivery of pos- 
session of the house purchased by tim. 
That application would be made, under 
O. XXI, r. 95. The house wes at 
that time  clozed by the lock of Bai 
Mani. Consequently an application had 
97. That 
question came up for decision under r. 97. 
Bai Mani was present, but the opponent 
was absent, consequently his application 
was dismissed, and Bai Mani remained in 


.póssession, and as she was presént sle 
„must have informed the Court of her claim, . 
Although the opponent was absent it caxnot 


be said that the application was dismissed 
fcr default of appearance of both parties, 
because from the nature of the proceedings, 
it must be taken that it was a decision 
cf the Court maintaining the obstruction 
by Bat Mani. i 

The opponent then made a fresh appli- 


cation, which purported to be made under 


r. Q5 for possession. The previous appli- 
cation, which had been made for posses- 
sion and dismissed for default, was recited, 
but no mention whatever was made cf his 
previous application to remove the obstruc- 
tion by' Bai Mani having been dismissed. 
If mention had been made of that appli- 
cation, then we do not think the Court would 
have entertained the second application 
for possession. However, an order was 
made for: possession which necessitated 
Bai Mani applying for its discharge. 
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The Trial Judge said: 

“I think the conduct of tue opponent 
in obtaining a warrant for delivery of pos- 
session of the house described in this appli- 
cation, by suppressing the fact that his 
application for removal of obstruction was 
dismissed amounts to a distinct fraud 
upon the Court. He clearly abused the pro- 
cess of the Court. If the fact of the dismissal 
of opponent's application for removal of 
obstruction made by the applicant were 
known to the Court no warrant for delivery 
of possession would have beenissued. After 
the dismissal of opponent’s application 
the only remedy open to him was a suit. 
I, therefore, order that status quo ante should 
be restored by placing applicant in posses- 
sion of the house leaving it open to 
opponent to take whatever steps he may 
be advised to take to enforce his rights 
as a purchaser and to have possession of 
the suit house from the applicant.” 

That, therefore, was an order under 
O. XXI, r. ror. However, the opponent 
filed an appeal. The learned Small Cause 
Court Judge, before whom the appeal 
was heard, seemed to think that the ques- 
tion whether an appeal lay was of a trivial 
nature, while on the facts it seems to us 
that the Judge failed to appreciate what 
actually occurred. He did not think that 
the opponent had suppressed any facts 
in his last application for possession which 
` he ought to have disclosed. We cannot 
agree with him. We think the Trial Court 
was perfectly correct in stating that the 
opponent had suppressed the most important 
fact in his last application for possession. 
It seems to us, therefore, that the order of 
the Subordinate Judge should be restored 
on the ground that no appeal lay to the 
District Court. 


The respondent has taken a point that no 
appeal would lie from the order of the Small 
Cause Court Judge. It merely makes no differ- 
ence if that order was made without jurisdic- 
tion. Wecandeal with it under section 115, 
Civil Procedute Code. It will not be neces- 
sary, therefore, to deal with the somewhat 
complicated question whether the pro- 
ceedings should continue in execution un- 
der section 47, instead of the right of the 
parties being determined in the future by 
& separate suit. 
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It may be pertinent to observe that this — 
Court has always consisteutly held that an 
auction-purchaser is a stranger to the pro- 
ceeding, and is not a representative of any 
of the parties to the suit, so that any ques- 
tions which might arise between him and the 
parties to the suit, orthe suit or their repre- 
sentatives must be determined by a separate 
suit, unless the test laid down in Gokul 
Singh Bhikram v. Kisansing (1) could be 
made applicable. There it was held that 
“though an auction-purchaser at a Court- 
sale in execution of a decree was not a party 
to the suit in which the decree was passed 
and though he was not a representative 
of either the decree-holder or the judgment- 
debtor for the purposes of section: 244, 
yet if the question raised by the judgment- 
debtor as to the legality of the Court-sale 
was virtually one between the parties to 
the suit, f.e., between the decree- holder 
and the judgment-debtor, and ii in the dec! 
Sion and result of that question the auction- 
purchaser was interested, the judgment- 
debtor ought not: to be allowed to attack 
the sale in a suit.” 

In this particular case, the question 
with regard to Mulchand's mortgage was 
not a question between the parties to the 
suit, that is to say, between the decree- 
holder and the original judgment-debtor, 
Mulchand. The only question in the suit 
was whether the plaintiff owed a simple 
debt to Mulchand, and the question which 
now arises between Bai Mani and the auc- 
tion-purchaser is whether the auction-pur- 
chaser obtained title to the property free 
of Bai Mani'schargeorsubject toit. There- 
fore the decision in Gokulsing Bhikaram 
v. Kisansing (i) does not assist the pre- 
sent respondent. We set .aside the order 
of the lower Appellate Court and restore 
that of the Subordinate Judge with costs 
throughout. 


N. J. < 
Order set aside, 


(1) 7 Ind. Cas. 457; 34 B. 546; 12 Bom, L.R. 


539. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO. 345 OF 
1921. 

December 5, 1922. 
Present:—-Mr. Justice Spencer and 
Mr. Justice Venkatasubba Rao. 
RAJAGOPALA PANDURATHAR-- 

APPELLANT—-RESPONDENT 


DEVSUS 
K. THIRUPATHIA PILLAI AND ANOTHER 
— RESPONDENTS-—PETITIONERS. 

Construction of document —M origage-deed—M ort. 
gage of village— Residential house, inclusion of. 

In a mortgage document, an entire village, 
with stated boundaries, was declared to be the 
subject of the mortgage. At the foot of the 
document a description of the mortgaged property 
was given, which included 'lands, waste lands, 
$o vamboke, tanks, fruit trees, timber trees, . etc.’ 

he residential buildings of the mortgagor within 
the village were not specifically mentioned: 

Held, (x) that the document must be read 
subject to the more precise description at its foot 
which must be taken as controlling the general 
words in the earlier portion ; [p. 259, col. 2.] 

(2) that the word “etc.” should be restricted 
to things of the same nature as those immediately 
preceding and that the residential buildings were 
not ejusdem generis with the things enumerated; 
[p- 259, col. 2.] 

(3) that the sesidential buildings were excluded 
from the mortgage. [p. 260, col. 1.) 


The theory that an alienation of a zemindari 
includes also the buildings situate within it is 
applicable only in the absence of evidence indicat- 
ing-an intention to exclude them from the trans- 
action. (p. 260, col. 2.] à 


Roohe v. Kensingion, (1856) 25 L. J. Ch. 795; 
4 K. &J. 753; 69 E.R. 986; 2 Jur. (N.8.) 755; 
4 W.R. 829; 110 R. R. 456, Abu Hasan v. Ramzan 
Alt, 4-A..381; A. W. N. (188 2) 735 2 Ind. Dec. 
H zi 997, Banke Lal v. Jagat Narain, 22 A. 168; 

(1900) 31; ;9 Ind. Dec. (N. 5.) 1143 and 
ak Reza Khan v. Mahomed Mehdi Hossein 
Khan, 30 C. 556; 301. A. 71; 7C. W. N. 482; 8 
Sar. P. C.J. 439 (P. C.), referred to. 

Abu Hasan v. Ramzan Ali, 4 A. 381; A. 
W. N., (1882) 73; 2 Ind. Dec. (N. S.) 997, 
Sakhawat Ali v. Muhammad Abdul Karim 
Khan,.3x Ind. Cas. 809; 38 A. 59; 13 A. L. J. 
1098. distinguished, 


Appeal.against an ,order of tbe Court 
of the Subordinate Judge, Tanjore, dated 
. the 25th July 1921, in Execution Petition 
No. 149 of 1919, in Original Suit No. 43 
of 1911. 

Mr. N. S. Sivarumabrisimier for the Ap- 
pellant :—‘The only question in the case is 
whether the mortgage included the palace 
buildings. The mortgage was of the village 
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not the exclusion of another. 


et ias 


stated to be within certain boundaries. 
Where al lands within specified boundaries 
are conveyed, everything included there- 


in is conveyed. The buildings are admit- 
tedly 


comprised therein and must be 
held to pass in the absence of any inten- 
tion to the'contrary indicated in the docu- 


ment. 


Abu Hasan v. Ramzan Ali (x), Banke 
Lal v. Jagat Narain (2), Asghar Reza Khan 
v. Mahomed Mehdi Hossein Khan (3), 
Sakhawat Ali v. Muhammad Abdul Karim 
Khan (4). 

In such a case, the mention of one is 
The maxim : 
expressio ` unius  personæest — exclusio ` 
alterius has no application, where the in- 
tention of the parties is discoverable on the 
face of the instrument. E 

The legal effect of what passes under 
a conveyance of the lands 111 an area cannot 
be detracted merely by reference in the 
body of the document to only some of 
the items and not to others. In any: case 
the "etc." must refer to such items 1n the 
area as are not expressly mentioned. 

Mr. G. Krishnaswamy Aiyar,for the Re- 
spondent:—The question is one of inten- 
tion in each case, The general words in 
the body of the dócument are limited by 
the detailed enumeration of what 
was intended to be conveyed. Where 
words of conveyance are only general and 
not specific, they will be controlled by a 
specific recital. Rooke v. Kensington (5). 

The cases reported as Abu Hasan v. 
Ramzan Ali (x),Banke Lal v. Jagat Narain 
(2), Asghar Reza Khan v. Mahomed Mehdi 
Hossein Khan (3), are irrelevant. The 
decision in Sakhawat Ali wv. Muhammad 
Abdul Karim Khan (4) clearly lays down 
that the general presumption that a convey- 
ance of a. zemindart includes  building's 
and everything situated within its ambit 
cannot apply where there i is evidence to the 
contrary. The word ‘etc.’ cannot include 


(1) 4 À. 381; A.W. N. (1882) 73 3. 2 Ind. Dec.. 
(N. S.) 997. 

(2) 22- A. 168; A. W. N. 1900) 3:19 Ind; 
Dec. (N..S.) 1143. : 

(3). 3o C. 556; ipa r6 W. N. aba 
8 Sar. P. C. J. 439 (P.C). 

oe 31 Ind. Cas. 809 38 A. 59] 13 A. L. je 
10 


(5) (1856) 25 L. J, Ch. 7957 2: E Q 753: mon 
E. R. 986; 2 Jur. (wW. S) 755; 4 W. 8295, 


IIO R. R. 456. 
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buildings. It'can.only be ejusdem generis 
with.the other things immediately pre- 
ceding. ‘These words.are trees; and build- 
ings are obviouly outside that genus. 

Mr. N.:5. Swaramakrishnier in reply:— 
The: case in Rooke: v. Kensington (5) is 
that of a manor and the decision proceeded 
upon the English rule of construction 


that “manors” must be specifically 
mentioned. : | 
| - JUDGMENT. | 
Venkatasubba Rao, J.—The dispute 


turns upon. the. construction of the mort- 
gage-deed on.which the suit was based. 
It has been conceded. before us that the 
decree directs the sale of the property 
described in. the mortgage-deed. The 
first defendant contends that his residence 
or the buildings constituting the palace 
are not included in the description con- 
tained in the decree, and cannot, therefore, 
be sold under it. On the other hand, the 
plaintiff. argues that these buildings should 
not be excluded from the sale. To deal 
with the respective contentions it is ne- 
cessary to havean accurate rendering of 
certain portions .of the document which 
is-in Tamil. 

In the body of the document, there is the 
following passage :—‘‘We have mortgaged. 
to you:for Rs. 15,000 the village of Kovil- 
lur. which is included. in the four boundaries 
given.below and which is attached to our 
zemindart . and. which. ancestrally belongs to 
usand, isin our enjoyment and which 
is capable of yielding. an annual Melwaram | 
kist of. Rs. 3,000." Sofarthe description 
is :general and no: portion of the zemindari 
is. excluded. 

At the foot.of the document is given 
a complete description of the mortgaged 
property. I give below. a translation of 
what occurs at the close of the document.: 

. .. ‘Description. of property... . | 

* The-four boundaries of the village of 

Kovilur attached to Ghandhasrvakota 
Mesb Ob ge coe NANA P 
Nonb Ofsi sevens 


= L^ Bouth of...... 

The village of Koviiursituate within. these 
four ‘boundaries is.inclusive. of poramboke, 
Nanja:.52 Velis:5 ..Mahs, and 32 Kulis; 
Punja.204 Kelis 2 Mahs and: 98. Kulis. . The 


* 2 * s.a 


* 9 9 998 ~a V € $255 2 8 


^ 


£ 


total of Nanja and Punja.is:256 Vels :8 
Mahs and 30 Kulis. ; 
Excluding the lands sold by auctio 
up to.date in respect of the maintenance 
of my mother, the remaining lands and all 
the rights: and privileges I possess in the 
waste lands, poramboke and other lands 
attached thereto, all kinds of trees, topes, 
wells, ponds, tank bunds, fruit trees, wood 
trees, foot paths, elevated and low portions 


-etc., be they a little more or’a little less 


have been given as security. ” 

It is admitted that the palace. buildings 
are in the village of Kovilur and are within 
the four boundaries mentioned above. 
But the general words in the body of the 
document are qualified by the description 
given at the foot of it. There is a clear 
enumeration of what the village of Kovi- 
lur within the aforesaid four boundaries 
consists of. There is no mention of the 
palace buildings. Although no doubt the 
village of Kovilur was stated.in the docu- 
ment to be the subject of the mortgage, 
the parties went further and described 
what according to them was the village 
of Kovilur which was intended to. be 
mortgaged and it seems to me that 
the words in the body of the document 
must be read subject to the more precise 
description given, which. must be -taken 
as controlling. the general. words occurring 
in the earlier portion. 

I may state that it has not been argue 
on. behalf of the plaintiff that the building 
is comprised-within the total area. mentioned 
of the nanjah.and..pwnjah lands, namely, 
256 Veltes 8 Mahs and.30 Kulies. But the 
only argument advanced is that the palace . 
buildings must be regarded.as included 
im the expression ‘the remaining lands! or 
‘ poramboke. and other lands” or the: words 
‘ete’, I find it impossible-to. hold that. the 
words “the remaining lands” or “‘poramboke 
and other lands attached thereto. (remaining 
lands)? can: be regarded vas: including the 
residential building. of the zemindar, . a 
. 'Turning.to the words “etc. they follow ar. 
enumeration of specific things beginning 
with all kinds of trees" having some . com-. 
mon characteristic, and the words should. be. 
restricted to thjngs of the same nature as 
those which have been: already mentioned;: 
In such a case the. rule. of ejusdem generis, 
wil apply -and the. residential building. 


"E 
T 
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Cannot be ‘said to be ejusdem generis with 
the things already enumerated. 

A being seized of a manor and other real 
estate in the county of M, mortgaged the 
last mentioned real estate to B., by a subse- 
‘ quent deed he mortgaged to C, "all the 
. hereditaments and premises comprised in 

the previous mortgage, all the other lands 
tenements and hereditaments (if any) in 
the county of M” of which he was seized. 
It was held that the manor did not pass, 
Vice-Chancellor Wood observing as follows:- 
“ I think the clear intent and purport must 
be held to be simply a sweeping in of other 
property ejusdem generis with the property 
which had been so conveyed, if any there 
' should be; certainly not to include a topyhold 
property or manorial ri hts in property 
of a totally different character from any- 
thing attempted to be conveyed or specified 
‘throughout the deed.” Rooke v. Ken- 
singlon (5). In Abu Hasan v. Ramzan 
Ah (1) it was held that in the absence of 
proof that a building belonging tothe zemin- 
dar was excluded from sale, the sale of his 
“tights and interests" in the village passed 
cach building to the auction-purchaser. 
Similarly in Banke Lal v. Jagat Narain(2) 
it was held that'a- kothi or other building 
situate within a zemindari area would be 
included in and pass with the zemindari unless 
the contrary is shown by evidence of the 
circumstances from which it may properly 
be inferred that the building is not an 
appurtenance of the zemindart. In Asghar 
Reza Khan v. Mahomad Mehdi Hossein 
Khan (3) their Lordships of the Judicial 
Committee held that the deed which con- 
. tained no words of exceptiou or reserva- 
tion and was ample in point of language 
to pass the land on which the Bazar was 
situated, did pass the same in the absence 
of words showing an intention to exclude 
it. 

These cases are of little assistance to 
the plaintiff. ltis no doubt true that the 
palace building is an  appurtenance to the 
zenindari but the rule laid down in these 
casesis that there isa presumption in 
favour of the inclusion of such a building 
unless there is anything to show that it 
was excluded expressly or by implication. 
[See Abu Hasan v. Ramzan Ali (x) already 
. referred to]. In Sakhawat Ali v. Muhammad 

Abdul: Karim Khan (4)it was clearly laid 


down that the doctrine that thesale of a 
zemindart included also buildings situated 
within the .zemindari is applicable only in 
the absence of evidence indicating an 
intention to exclude them from the sale. 

The determination of the question solely 
depends upon the right construction of the 
deed of mortgage and, in my opinion, there 
is an indication of an intention to exclude 
the residence of the zemindar from the 
security. E 

‘There was a subsidiary argument advanced 
before us on behalf of the first defendant, 
which related to certain objections to the 
terms of the proclamation of sale. It has 
not been shown that the portion to which 
exception has been taken is likely to cause 
any prejudice to the first defendant; and 
even apart from this he has notsatished us 
that at this stage we can interfere with the 
portion of the order relating to the terms 
of the proclamation. È 

In the result we allow the appeal to th 
extent of permitting the proclamation 
to be amended by excluding the palace 
building of the zemindar, and in other res- 
pects the appeals fails. Wach party will 
bear his own costs of this appeal. 

Spencer, J.— I agree. The specification 
of the mortgaged property at the foot of the 
mortgage-deed obviously controls the words 
in the body of the deed “ the village of 
Kovilur which is included whithin the 
undermentioned boundaries, which is 
attached to our zemin, which belongs. to 
us ancestrally and is, in our enjoyment, 
and which is made liable under Nagappa 
Chettiar’s decree and is capable of yield- 
ing an annual melwaram kisi of Rs. 3,000. 

If what was mortgaged was expressed as 
“all that lies within the four boundaries" 
given I should hold that the family 
residence of the zeminday, or palace as 
it is called, was included ; but it cannot be 
part of the 256 Velies 8 Mahs and 30 Kulis 
of wet and dry fields, and as there is a 
sweeping clause following the specification 
of cultivable lands, the other items should 
be taken to. be ejusdem. generis with those 
that are specified. I do not think such 
an important item as a family residence 
can have been intended to be covered by ` 
the description given in these words:—"'the 
rest of the lands, be they a littlemore ora 
little less, together with the waste lands, 
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poramboke and other lands, all sorts of 
trees , topes, wells , ponds, tanks, embank- 
ments, fruit trees, timber trees, foot paths, 
hills and dales, etc." In this detailed 
description the omission of housesites, 
houses and other sttperstructures 
is conspicuous. As for the cas® quoted, 
none of them is on all fours with this. In 


Abu Hasan v. Ramzan Ali (x) it was held. 


that the Killa or Fort was part and parcel 
of the zemindart rights and interests in 
the village of Hajipur. There was no 
specification of what was meant by the vil- 
lage of Hajipur, as there is here of the village 
of Kovilur. In Banke Lal v. Jagat Nardin 
(2) the determination of the question whe- 
ther the Kotht (or house) passed by the 
sale turned principally on a consideration 
of what was attached in the warrant of 
attachment. 
Mahomed Mehdi Hossein Khan (3) "ba- 
zars" were included in the .operative part 
cf the mortgage-deed. So ' the Judicial 
Committee held that the interests of the 
defendant  zemindar in the Kutugunge 
bazar passed by the sale. 

Ground No. 4 in the memorandum of 
appeal raises a question as to the terms of the 
sale-proclamation. Onthis point no appeal 
lies. I agree with the order proposed. 

V. N. V. ; 

Appeal parily allowed. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL, 
No. 65 OF 1922, - 

Suit No. 676 oF 1922. 

December 5, 1922. 
Preseni;—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 

PANACHAND NARSEY 
—(REDITOR-—AÀPPELLANT 
VEYSUS 
STANLEY DOBSON— 
JUDGMENT-DEBTOR-——RESPONDENT. 

Presidency Towns Insolvency Act (I II of 1900), 
s. 106—-Order for summary adjudication— Appeal— 
Leave of Couri— Refusal of leave— Appellate Court, 
power of. 

An order under section ro6 of the Presidency 
Towns Insolvency Act, directing an estate to be 
administered in a summary manner is not appeal- 
able except with the leave of the Court, and where 
such leave is refused, the proper course is to apply 
to the Appellate Court for special leave. Where 
in such a case a question of principle is involved, 
the Appellate Court has inherent jurisdiction to 
hear the appeal, but it will not interfere with a 
finding on a question of fact. 


Mr. Jinnah, for the Appellant. 


JUDGMENT.—This is an appeal which 
is, onthe face of it, not competent. The. 
facts are that one Stanley Dobson filed 
a petition on September 12, 10921, in this 
Court praying that he might be adjudged 
insolvent. On that petition an order for 


_ adjudication was made on the same day. 


On September 19, 1921, the Official Assignee 
reported that the property of the insol- 
vent was not likely to exceed in value 
Rs. 3,000, and applied that the Court might 
order the estate to be administered in a 
summary manner, pursuant to section ro6 
of the Presidency Towns Insolvency Act. 


"The order which, I presume, was made on 


that appplication does not appear on .the 
record. On April 4, 1922, a creditor of 
the insolvent obtained a Rule calling upon 
the insolvent to show cause why the order 
of adjudication made on September 12, 
Ig2r, on his petition should not be annul- 
led for want of jurisdiction, or in the alter- 
native, why he should not be ordered to 
pay Rs. 175 per month to the Official Assig- 
nee for the benefit of his creditors. The 
insolvent filed an affidavit against the rule 
in which he stated that he, as well as all 
persons working on the Rutlam section of 
the Bombay, Baroda and Central India 
Railway were engaged and dismissed from 
Bombay by that Railway which had its 
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head-quarters-at-Bombay,’ their pay-sheets 
were submitted to and- 
Bombay and: they received orders from 
Bombay. Hefurther stated that leave was 
sanctioned at Bombay and occasionally he 
was booked to run fron Rutlam to Bombay 
and also from Bombay to Rutlam. ‘The 
Rule was discharged by the-learned Judge. 
He was of opinion that the work which 
the insolvents did came within section 
Ir (c) of the Act, that, in other words, 
they worked ‘within the limits of the Ordi- 
nary , Original Civil ‘Jurisdiction of ‘this 
Court, and that they did that work persou- 
ally, and they did it for gain. 


"Now, under section 106 (a) of the Pre- 
sidency ‘Towns Insolvency Act (III of 
:909)in a summary insolvency, no appeal 
is allowed: from any order of.the Court, 
except by ‘leave of the Court. 
creditor applied for. leave and this ‘was 
refused by the learned Judge. : He said :— 


.'" I confess that the question does not 
seem' to: me to be of that importance to 
the petitioning creditor or to anybody else 
which would justify me in prolonging this 
litigation. Mr. Daver says that somewhere 
about 1904, the position of Engine-drivers 
was considered with reference to this point 
and certain conclusions were arrived at; 
but these authorities, if any, are not pro- 
duced before me, and although this is a 
third time this case has come before me, 
Iam still without any definite authority 
in insolvency to support the petitioning 
creditor's application." 


“As leave to appeal was refused, no appeal 
to this Court was competent. The only course 
open to the creditor was to apply to this 
Court by petition for special leave to appeal. 
ff this appeal ‘were dismissed summarily 
on the ground that it was not competent, 
it might stilt be open to the creditor to file 
such a petition, and so we think it desirable 
to look upon this appeal as a petition pray- 
ing for special leave. Then we can con- 
sider the question whether an appeal should 
be admitted from the original order of the 
lower Court. It might be*said that, at 
first sight, the wording of the section 106 
(a) excludes entirely the jurisdiction of this 
Court to-question the decision of. the lower 
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sanctioned -in- 


The. 


fro23 
Court. But I should not like to Zó s0-;ar 
as to hold that our inherent powers are 
altogether ousted and, if authority were 
necessary, a réference can be' made:to the 
decision in Ex parte Gilchrist ; In re. Atm- 
strong (x). That was acase under the Eng- 
lish Bankfuptcy Act of.1882. An‘ order 
had been made by the County Court 
Judge. .It was reversed by the order’ of 
the Divisional Court. Under section 104 
of the Act of 1882 leave would:have to be 
granted by the Divisional Court before 
an appeal could be filed to the Court of 
Appeal. Leave was refused and special 
leave was granted by' the Court of Appeal. 
Lord Esher said at page 527:— 

“The Divisional Court refused an appli- 
cation for leave to appeal from their deci- 
sion, but leave to appeal was given by this 
Court. ‘The jurisdiction which the Judges. of 
the Divisional Court have to give or to refuse 
leave to appeal from their own decisions 
is a very delicate one. Merely to say that: 
they are satisfied that their decision is right; 
is not, I venture to . suggest, a 
sufficient reason for refusing leave to 
appeal, when ‘the question. involved is 
one of principle and they have decided. 
it for the first time. If that was carried 
to its legitimate conclusion, they ought: 
to refuse leave to appeal in every. case.” 


In most cases where an order has been 
made that the estate should be administered 
in a summary manner, it would be unlikely 
that any important question ot principle 
would arise in the course of tke adminis- 
tration. But ifsuch a question did arise, 


. the Judge in all probability would not 


refuse leave to appeal. 


However, in this case the only question 
was whether the petitioner did work per- 
sonally and did it for gain within the limits 
of the Ordinary Original Civil Jrisdiction 
of the Court and that was a question which 
was to ‘be decided on the evidence before 
the Court. Though it might be.a mixed 
question of law and fact, it was mainly a 
question of fact. Therefore, we see no 
reason why we should hold in this case 
that the Judge was wrong in refusing leave 


(1) (1886) 17 Q. B. D. 521 at p. 227 ; 55 L.-J. 


Q. B. 578; 55 L. T, 538. 
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to appeal. The appeal is, therefore, dis- 
missed with costs. 


AN 


Nah E GN Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

EM ... COURT. 

. . First CIVIL APPEAL NO. 5 OF 1921. 

October 3, 1922. 

Present :—Mr. Ashworth, J.C. and 

Mr. Simpson, A. J. C. 

SANGAT BAKHSH SINGH—DEFENDANT 

: — APPELLANT 

; VErSUS 

RAWAT DIJDEO BAKHSH SINGH— 


PLAINTIFF— RESPONDENT. 

Mortgage, usufructuary— Further | charge—Stipu- 
lation to convert mortgage into sale—Clog on 
védemplion— Foreclosure decvee—Redemption decree, 
whether included—Transfer of Property Act (IV 
of 1882), ss. 58, 67. 


Where a deed creates a further charge on a 
property usufructuarily mortgaged and provides, 
among other things, that if, after the expiry 
6f a certain period, the principal amount 
together with interest and compound interest 
due under it is not paid, the original deed shall, 
by virtue of the deed of further charge, be deemed 
to be an absolute sale-deed and the case provided for 
actually occurs, that is, the debt as stipulated is 
not paid, the original deed becomes, not indeed 
an absolute. sale-deed, for‘‘ once a mortgage, is 
alwavs a mortgage, " but a deed in which the 
right of foreclosure is added to the rights 
already possessed by the  usufructuary  mort- 
.gagee. — (p. 264, col, 1.] 


An agreement in a deed of further charge that, 
as long as the debt due underthe deed is not paid 
off, the mortgagor shail not be entitled to redeem 
the property mortgaged under the original deed, 
is binding and not to be regarded as coming under 
the doctrine forbidding a clog on redemption. 
The doctrine of clog relates only to dealings, which 
take place between the parties at the time when 
the original contract of mortgage is entered into. 
‘Parties are at liberty: to deal subsequently with 
each other, so as to vary the terms upon which 
redemption of the original mortgage can be had. 
Tp.:264, col. 2.] 

Harihar Bakhsh Singh v. Bhawani Singh, 39 
Ind. Cas. 593; 20 O, C. 97, relied on. 


"m: 


ey a A ie NG 
Mohammad Shey Khan v. Raja Seth Swami 


:Dayal,:66 Ind. Cas.(853 ; 9 O. L, J. 81;.30 M. L. T. 


220; 42 M. L. J. 584; 25.0..C.. 8; 20. A. L. J. 


(476; 35.C. L. J. 468; 24 Bom. L. R. 695; (1922) 


A. I. R. P. C) 17; 44 A. 185; (1922) M.W. N. 
378; 4 U. P. L. R. (P.C) 5o (P. C), distinguished. 


A. foreclosure decree always includes in itself 


.& decree for redemption. [p. 264, col. 2.] 


Appeal from the decree of the Sub- 
ordinate Judge,.Rae. Bareli, dated the 31st 
August, 1920, 


Messrs. A. P. Sen and Rajeshwari Prasad, 
for the Appellant. 


Mr. Ali Mohammad, for the Respondent, 


JUDGMENT.—This is a first appeal by a 
defendant. The suit was one for’ foreclosure 
and was brought on foot of four deeds. These . 
four deeds are in pairs. Two of them 
were executed by the present appellant 
Sangat Bakhsh Singh and the: other two 
by his brother Gur Narain. 


In the present appeal we are concerned 
with the deeds executed by Sangat Bakhsh 
Singh only. Gur Narain is dead arid the 
suit has been dismissed as regards his sons 
defendants Nos 2 and 3, but a decree for 
foreclosure has been granted in respect 
of the two deeds executed by Sangat:Bakhsh 


Singh defendant No.r appellant. 


The first of these deeds is dated 11th 
September Igor. It is to secure a 
debt of Rs. 5,500. The interest is fixed 
at 8-annas per cent. per mensem. ' The pro- 
perty given in security is an 8-annas share 
in certain property extending over seyeral 
villages. "That mortgage is usufrüuctuary. 
The deed conveys no right of foreclosure, 


. or of sale and there is no period. Accounts 
. were to be taken annually and the mort- 


gage could be redeemed in any year in the 
month of Jeth, v7 
The second deed (plaintiff's Exhibit No. 3) 
is dated r7th September rgoz, only six 
days later. It will be found. on page 12 
of Part rrr. It is,described as.a deed of 
further charge and. there is a detail-of prop- 
erty added with this description '' Details. of 
mortgaged property amounting to 8.annas 
in the villages detailed below in Pargana 
Inhauna, District Rae Bareli, mentioned 
in the mortgaged-deed dated rrth Septem- 
ber 1907, on which further loan is taken,” 
It. is plain from these words, and. itis: not 


mi 


| it lower down. 
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now disputed by the appellant, that this 
deed creates a charge on the same property, 
which was usufructuarily mortgaged. The 
debt secured was a fresh advance of 
Rs. 2,000. The rate of interest was the same 
8-annas per cent. per mensem. There were 
three covenants :— 

The first clause is as follows:— 

'* That as long as I do not pay off the 
principal and interest due on this deed 
of further charge, I shall not be entitled to 
redeem the shares mortgaged under the 
deed of 1Ith September rgor.'' 

The second clause provides for com- 
pound interest with  six-monthly rests. 
The provision in the usufructuary mortgage 
was different. We shall have to discuss 
The third clause, which 
is erroneously numbered 4 in Exhibit 3, 
is as follows:— 

“That in case I do not pay the six-monthly 
instalment of interest I shall pay the princi- 
pal along with the interest and compound 
interest in alump sum in 6 years.. If onthe 
stipulated period I do not pay the principal 
amount together with interest and com- 
pound interest thereon, then on the expiry 
of the said period the original deed, dated 
Irth September rigor, shall, by virtue of 
this deed of further charge, be deemed an 
absolute sale-deed. I have, therefore, 
executed this deed of further charge so 
that it may serve as an authority and be 
of use in time of need,” 


The first question is one of construction. 
The case provided for in the clause is what 
-has actually occurred. The 6 years expired 
on I7th September 1907, and the deed 
of usufructuary mortgage dated 11th Sep- 
tember rigor, became by virtue of this co- 
venant, not indeed an absolute sale-deed 
for “ once a mortgage always a mortgage," 
but a deed in which the right of foreclosure 
was added to the rights already possessed 
by the usufructuary mortgagee. 

As regards the effect of the first clause 
it must be remembered that when a decree 
is made for foreclosure the form the 
decree takes is this (Civil Procedure Code 
App. D. Form No. 6). First there is a declara- 
tion of the amount due under, the mortgage. 
It is then decreed that if the mortgagor 
pays this amount by. a certain date. he will 
get back his property. It is then decreed 


that if he fails to pay by that date he shall 
be debarred of all right to redeem. 

A foreclosure decree, therefore always in- 
cludes in itself a decree for redemption. 
In this case the first clause takes effect 
and the decree will be to redeem on payment 
of the momey due under both mortgages. 
This is the decree that has been given. 


It is probable that the parties inadvertént- 
ly omitted one clause from Exhibit 3. As 
I have said the third clause is numbered 4. 
In the corresponding deed which was exe- 
cuted on the same day by Gur Narain 
brother of Sangat Bakhsh there are four 
clauses. The first is the same as the first 
here, the second is that “I shall pay the 
original sum together with principal and 
interest due hereunder.” Thatisa clause 
for consolidation of the mortgages. But 
the construction of the two deeds is identical. 
The insertion of this clause makes the con- 
struction. easief, but it adds nothing. Even 
without that clause, the mortgages in suit 
are consolidated by the effect of the first 
Clause of Exhibit 2. 


‘The next question is, whether the agree- 
ment entered’ into between the parties 
is in contravention of the law. As regards 
the first clause there is a current of decisions 
in this Court that such a covenant as this 
is binding and is not to be regarded as 
coming under the doctrine forbidding a clog 
on redemption: Harihar Bakhsh Singh v. 
Bhawant Singh (x), in which it was said 
on page IOI “The doctrine of clog relates 
only to dealings which take place between 
the parties at the time when the original. 
contract of mortgage is entered into. Par- 
ties are at liberty to deal subsequently 
with each other so as to vary the terms 
upon which redemption of the original 
mortgage can be had;” Abhat Narain 
Twwari v. Mata Prasad Singh (2 (2), in which 
the authorities are referred to; Naunidh 
Lal v. Mahadeo Singh (3). 

The only case cited to us on the other side 
was Mohammad Sher Khan v. Raja Seth 


(1) 39 Ind. Cas. 593; 20 O. C. 97. 
n" 64 Ind. Cas. 83; 24 O. C. 240; 8 0. L. J. 


we 65 Ind. Cas. 401 ; 25 O. C. 134: 80. É. J 
640; (1922) A. I.-R. (O.) 58. 
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Swami Dayal (4). In that case the facts 
were that the mortgage itself provided 
a period of 5 years. It was stipulated that 
if the entire amount of the money is not paid 
at the end of this period the mortgagee 
would have the option of taking possession 
of the mortgaged property for a period of 
I2 years, and that during these* 12 years 
the mortgagor would not have the right 
of redemption. 'The money was not repaid 
and the mortgagee brought a suit for pos- 


session and obtained possession. Then the. 


mortgagor filed a suit for redemption and was 
resisted under the clause in the mortgage- 
. deed. This Court dismissed hissuit but the 
‘Privy Council reversed this decision and 
decreed itonthe groundthat he could not be 
deprived of his right conferred by section 60 
to redeem the property. "That case can be 
distinguished from the case before us on 
the ground that the clog on redemption 
was contained in the mortgage-deed itself, 
whereas in the present case we have a subse- 
quent contract in consideration of a further 
advance. That distinction was empha- 
Sised in Harthar Bakhsh Singh v. Bhawani 
Singh (1) See also Salty. Northampton (Mar- 
guess), (5); Noakes v. Rice (6). It would 
appear, therefore, that the agreement stands 
good in law. l 

This disposes of the first three grounds 
of appeal. The second ground which is 
that the deed dated 17th September rgor, 
did not create any charge on the, property 
in suit has been abandoned. The first 
three grounds, as I have said, fail. 

The fourth ground relates to post diem 
interest on the second deed - dated 
I7th September rigor. The argument is 
that, according to the third covenant if 
the amount is not paid at the end of 6 years, 
the earlier deed is to become a deed of abso- 
lute sale. It is argued that when this 
happens the payment of interest on this deed, 
would also cease. It 1s difficult to follow 
the argument. > As a rule a man who 


(4) 66 Ind. Cas. 853; 9 0. L. J. 81; 30 M. E. T. 
220; 42: M. L. J. 584; 25 O. C. 8; 20 A. L. J.. 
476; 35 C. L. J. 468; 24 Bom. L. R. 695; (1922) 
JA. I. R. (P. C.) 17; 44 A. 185; (1922) M. W.N. 
378 ; 4 U. P. L. R. (P. C.) 5o (P. C). 
(5) (1892) A. C. x at p. 19; 61 L. J. Ch. 49; 
65 L. T. 765; 40 W. R. 529. 
(6) (1902) A. C. 24 at pp. 32; 34, 71 L. J. Ch. 139; 
86.1.1, 62; 50 W.R, 305; 66 J.P. 147; 18 T.L.R. 196. 


lends money on interest expects to get 1n- 
terest until the money is repaid. "There 
seems no reason to attribute to the parties 
an intention that interest was to cease 
at the.end of the stipulated period. ‘There 
are certainly no words to that effect in plain- 
tiffs’s Exhibit 3 at page 12. This ground 
of appeal also fails. 


Issues Nos. 5 tog impugn the accounts filed 
by the mortgagee on the basis of which the 
decree was passed. In order to see on what 
basis accounts ought to be taken we have to 
look to the deed itself (plaintiff's Exhibit x 
on page 4 of Part rii), and to section 76 
of the Transfer of Property Act. In the 
deed it is provided that the mortgagee was 
to realise the rental from the tenants. He 
was to pay the Government revenue, the 
vilage expenses and Rs. 50 as pay to the 
servant making the collections, and appro- 
priate the balance towards the interest. 
Accounts in this form have been submitted, 
The appellant claims that the decree ought 
to have been passed upon the gross rental 
and not upon the actual receipts. He 
appeals to clause 4 of the deed which is 
as follows:— 

“That if I, the mortgagor, do in any 
year interfere in the matter of specified 
collections or disturb the mortgagee 1n mak- 
ing collections, or the amount is not rea- 
lised from the tenants through Court, 
all that loss shall be borne by me, the mort- 
gagor, the mortgagee having no concern 
with the same." He wishes to interpret 
this clause to mean that accounts shall 
be based not on collections but on the rent- 
roll, the mortgagee being entitled to make 
deductions only if the mortgagor interferes 
or if he himself brings his suit against a 
tenant and then fails to realise the money 
on the decree. But in face ofclause (A) 
of section 76 (which contains as saving 
of contract between the parties as clauses 
(c) and (d) do) such an agreement would 
not be lawful. The point, however, is 
of no importance for the respondent’s Coun- 
sel has-satisfied us that the Subordinate 
Judge was right in holding that the mort- 
gagor wotld be a loser if he were given a 
decree based on the rent-roll as stated 
by him. The mortgagee’s accounts are 
detailed and there seems no reason to doubt 
that they are accurate. They represent 
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full and good collections and they form a 
proper basis for the decree. 

. A point is made of sewat items such as 
grass, fish, timber, etc. It is true that 
these are mentioned in the deed and that 
some evidence was offered that there were 
some small actual receipts of sewat.. But 
that evidence does not amount to proof 
that the mortgagee did, in fact, actually 
receive any income from this source, and 
in the deed itself, although in the preamble 


of Patt 1. Each annual deficit -in 
the receipts ‘from’ the property is 
set forth and simple interest is added. from 
the date when the balance accrued to the 
date of institution. This is an entirely 


The 


correct way of framing the account. 


Thus all the grounds of appeal fail. 
appeal is? dismissed with costs. 


N. K, i 
Appeal dismissed.’ 


to the deed there is a long enumeration: - 


of . sewat items, clause 3, which provides 
that the collections are to be appropriated 
towards the interest, speaks only of the 
rent of tenants and omits all mention 
of sewai, There are no materials before 
the Court to justify an alteration in the 
amount found due under the mortgage 
under this head. 

The tenth ground relates to limitation. 
It was abandoned. 'The suit was brought 
within I2 years of the expiry of the period 
given in the deed. 

The eleventh ground which impugned 

the. adoption of the plaintiff as son of the 
original mortgagee was abandoned. 
. ‚The appellants were allowed to add two 
ther grounds of appeal but one of these 
was abandoned. The remaining .ground 
is that the plaintiff-respondent is not entitled 
to interest upon interest in the deed dated 
IIth September rgor. The clause on this 
point is clause 7 which is as follows : — 

“That every year in the month of Jeth, 
the mortgagee shall on rendering accounts, 
.pay the surplus money after payment of 
the Government revenue, village-expenses, 
etc., and the interest, to me, the mortgagor 
under a receipt aud shall realise the defi- 
ciency, if any, in the amount of interest 
from the other property of me, the mortgagor 
by suit. If the mortgagee does not choose 
to file a suit, I, the mortgagor, shall be 
diable to pay the deficit amount, princi- 
pal with interest at the time of redemption." 
. Now the words “the deficit amount, 
principal with interest" do not mean the 
principal money due under the mortgage. 
"fhe deficit amount is itself a deficiency 
in interest. This clause, therefore, does 


provide.for the payment of interest upon . nti 
‘amount of loss had been. ascertained by arbitration: 


interest, The calculation is eorrectly set 
forth in the accounts submitted along 
with the’ plait | on pages 6 to 8 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAT, 
No. 79 OF 1922. 

ORIGINAL, CIVIL JURISDICTION Surt 
No. 639 OF 1922. 

December 4, 1922. 

Present -—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
THE EAGLE STAR AND BRITISH 
DOMINIONS INSURANCE COMPANY—. 

PLAINTIFF—-APPELLANT _ 
vEFSUS 

DINANATH & HEMRAJ—DEFENDANT 

—REFSPONDENT. 

Construction of document—Policy of Fire 
Insurance— Provision to refer dispute as to amount 
due io arbitration— Rejection of claim—Catuse of 
action. 

A Fire Insurance Policy provided. inter alja, that 
if a claim made by the insured was rejected, and 
an action or suit not commenced within three 
mouths after such rejection all benefit under the 


‘policy would be forfeited, and, further, that if 


any difference arose as to the amount of- any- loss 
or damage, such difference should be referred to 


.arbitration, and that it should be a condition 


precedent to any right of action or suit upon the 
policy, that the award of the arbitrator should be 
first obtained. In a suit to recover the amount 
of loss suffered in consequence of the destruction 
of plaintiff's goods by fire, it appeared that, after 
some correspondence between the parties, 
the Insurance Company informed the plaintiff 
that it was their considered opinion that, under 
the conditións of the policy, they could not admit 


"liability on the polizy, and the question was, whether 


there had been a rejection of plaintiff's claim by 
the Companv, and whether such rejection gave 


‘to the plaintiff a right of action, or whether no 


cause of action couid accrue to the plaintiff until the 


Held, that there had been a, rejection. of the 
laintiff'S.clain by the Company, and that such 


selen Hoh gave him a caise of action in order -that 
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it -might be. decided by the. Court whether such 
rejection was right or wrong, and it was only in 
the event of that question being decided in his 
favour that it would become necessary that the 
. amount of loss or damage should be ascertained. 
[p. 269, col. 2.] y d 
. Appeal from the decision of Mr. Justice 
Kajiji. 

Mr. Binning (with him Mr.. Jimnah), for 
the Appellant. 

“Mr. Taraporewala (with bim Messrs. 
Kanga, Advocate General, and Inverarity), for 
the Respondents. 

-JUDGMENT.—The plaintiffs filed this 
suit to recover from the defendant Insur- 
ance Company the amount of loss or dam- 
age, . which, they said, they suffered in con- 
sequence of the fire, which had occurred 
to the godown at Bapty Road, in which- 
there were goods, belonging to the plain- 
tiffs, which had been insured with the de- 
fendant.Company for Rs. 2,50,000. 

‘The. relevant clauses in the policy for the 
purpose of this appeal are clauses 13 and.18. 

Clause 33 says :— 

“TE the claim be in-any.respect. fraudu- 
lént, or if any faise declaration be made or 
used im support thereof, orif any fraudulent 
means or devices are used by the insured 
or any. one acting on his behalf to cbtain 
any benefit under this policy, or if the loss 
or damage ‘ber occasioned by the wilful act, 
or with the connivance of the insured, or 
if the insured, or any one acting on his behalf 
shall hinder or obstruct the Company in doing 
any of the acts referred to in condition 12, 
ot if the claim be made and rejected and 
an acticn-or suit be not commenced within 
three months after such rejection, or (in case 
of an arbitration taking place in pursuance 
of the 18th condition of this policy) within 
three months after the arbitrator or arbi- 
tratorsor umpire shall have made their 
award, all.benefit under this policy shall be 
forfeited.” 


a , 
— Clause. 18 is set out as follows :— 
“If.any difference arises as to the amount 
ofany loss or damage such difference: shall 
independently of all other quéstions be 


referred to the decision of an arbitrator, ' 


to be appointed in writing 
by the parties in difference, -or 
if they -cannet agree. upon a single arbi- 
trator, to the decision of two disinterested 
persons;as arbitrators, of whom one shall 
Le :apporated. in -writing.by -each of-fhe 
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parties within two calendar months «after 
having.been required so to do-in- writing 
by the other paty. ‘In case either. party 
shall refuse or fail to appoint an arbitrator 
Within: two calender months, after. receipt 
of notice in writing requiring .an 
appointment, the other party shall be at 
liberty to appoint a sole arbitrator arid,'in 


- case of disagreement between the arbitrators 


the'difference shall be referred to the decision: 
of an umpire, who shall have been appointed 
by them in writing before entering on the 
reference and who shall sit with the arbi- 
trators and preside at their meetings. The 
death of any party shall not revoke or affect 
the authority or powers of the arbi- 
trator, or arbitrators or umpire respectively, 
and in the event of the death of an arbi- 
trator or umpire, another shall in each case be 
appointed in ‘his stead by the party or 
arbitrators (as the: case my be) by whom 
the arbitrator or umpire so dying, was 
appointed. .The costs: of the reference and 
of the award shall be in the discretion of 
the arbitrators, arbitrators or umpire making, 
the award. And it is: hereby .. expressly 
stipulated and declared that'it shall be-a 
condition precedent to any right of -action 
or suit upon this policy that the award’ 
by such arbitrator, arbitrators or umpire 
of the amount of the loss or damage if.dis- 
puted shall be first obtained.” 

The fire occurred on March 21, 1921, 
and notice was given by the plaintiffs 
on the 22nd. Corrrespondence ensued, but 
I need not refer to it beyond pointing out, 
that it continued from March 1921 until 
January 1922. Clearly, it was the defend- 
ants’ case that there were disputes ` be- 
tween the parties other than disputes with 
regard tó the amount of loss or damage 
which the plaintiffs had suffered owing to 
the. fire. On January 6, the plaintiffs 
wrote as follows :— < 

“ We beg to draw your attention to con- 
dition 18 of the policy which provides 
thatin case of difference as to the amount 
of loss or damage suffered by our clients 
such difference should be referred to 
arbitration. Our clients aie. prepared: 1o 
go to. arbitration if you intimate to our 
clients that the difference has -arisen be- 
tween our respective clients as to the amount 
of.loss.ór damage suffered by. our, cliints 
If: wedo not: receive any. intznaton: from 
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you within three days, from the receipt 
hereof by you that, the difference 1s as to 


the amount of loss or damage our clients: 


will have no, alternative but to file a suit 
against your clients at their risk as to costs .” 
In reply to that the defendats wrote 
on January 7, 1922, as follows:— _ 
'" If you will again refer to the condition 
you will see that each party must appoint 
an arbitrator within two calendar months 
having been required to do so in writing 
by the other party and, in case either party 
shall refuse or fail to appoint an arbitra- 
tor within two calendar months after the 
receipt of the notice in writing requiring 
an appointment the other party shall be 
at liberty to appoint a sole arbitrator. 
It appears that under the above condition 
our clients are entitled to a period oi two 
calendar months from the time when they 
are called upon to appoint an arbitrator 
within which to consider such appointment. 
We agree that there isa difference as to the 
amount of any loss or damage but we think 
there may also be other questions involved. 
On January 10, 1922, the plaintiffs wrote :— 
“We shall thank you to let us know 
what other questions your clients say are 


involved in the matter in addition to the - 


dispute as to the amount of loss or damage." 
The defendants replied on January 12th, 
1922 :— | 
“We are in receipt of your letter of the 
roth instant and in reply we have to say 
that our clients do not agree upon the amount 
claimed and further that itis their careful- 
ly considered opinion that, under the 
conditions of the policy they cannot yet 
admit liability on the policy and they also 
point out that under condition 18 of the 
policy the ascertainment of the’ amount 
of. loss by arbitration is precedent to any 
suit being filed against them. ’ E 
The defendants filed a very contentiots 
written statement. Their main defence, 
was that under the terms of the policy it 
was a condition precedent to suit that 
there should be an award. Then the plain- 
tiffs took out a summons on July 17, 1922, 
asking for reliefs of so varied a nature that 
the greatest care was necessary in passing 
orders upon it. The plaintiffs asked (1) 
that the defendant Company ghould dis- 
close and produce for inspection of the plain- 
tiffs the report made by the Surveyors 


appointed by the defendant Company, (2) 
that the suit might be set down on board 
for trial of preliminary issues whether the 
defendant Company by their solicitors' . 
letter of January 12, 1922, did not reject 
the plaintiffs claim, and whether in the 
events that had happened the plaintiffs 
were notfentitled to file the suit without 
obtaining the award as to the amount of 
loss or damage sustained by them, and (3) 
that the defendant Company should give 
particulars for the other questions which they 
alleged were involved in addition to the dis- 
pute as to the amount of loss or damage. 
As I have so often pointed out, when it is 
necessary before an order for discovery can 
be made, that certain questions in the suit 
should be first decided, the proper order 
to make is that the suit should be set down 
for the settlement of the issues. The Judge 
will then bein a position to decide which of 
the issues are necessary to be determined 
before the question of inspection or 
discovery can be decided. The same pro- 
tedure should be followed when one party 
suggests that the suit can be decided on the 
heating of a preliminary issue. On the 
summons an order was made that the suit 
should be set down for trial of the pre- 
liminary issues (1) whetherthe defendant 
Company by their solicitors’ letter of Jan- 
ary I2 1922, rejected the plaintiffs’ claim 
under the policy, and (2) whether in the 
events that had happened the plaintiffs 
were entitled to file the suit without obtain- 
ing an award as to the amount of loss or 
damage sustained by them, and, on the 
defendants stating through their Counsel 
that there were no other questions involved 
except as to the amount of loss or damage 
sustained by the plaintiffs, no directions 
were considered necessary as to the parti- 
culars asked for with reference to the alle- 
gation in paragraph 8.of the written state- 
ment. On the trial ofthese issues the 
Judge came to the conclusion (r) that the 
defendant Company did reject the claim 
of the plafntifis by their letter of January 
I2, 1922, and (2) that the suit was 
maintainable. - 
On reading the correspondence which 
lasted from March 21, 1921, to January 12, 
1922, it is obvious that the defendants were 
extremely unwilling to go to arbitration, 
so that the amount of loss or damage which 
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had been suffered by the plaintiffs might 
be ascertained, and had been all along 


endeavouriug to find out some ground on. 


which they might dispute their liability 
on. the policy. Even when they were 
asked to go to arbitration on the ques- 
tion of loss, they pointed out that they 
had two months under the policyeto appoint 
„an arbitrator. Then they said that besides 
the question as to the amount of loss or 
damage other questions were involved which 
could not be tried by arbitration. Then, 
finally, when they were asked what those 
questions were they could only say that 
it was their carefully: considered opinion 
that under the conditions of the policy they 
could not admit liability on the policy. 
The defendants then clearly stated that 
there were questions involved in the case 
which had to be decided before they would 
admit that they were liable to pay the 
amount ofloss which would-be ascertained 
by arbitration. And, in my opinion, the 
defendants by that letter of January 12, 
I922, rejected the plaintiffs’ claim. 

The next -question is, whether such re- 

jection gave to the plaintiffs a right of 
action, or whether as now cliamed by the 
defendants no right of action could accrue 
to the plaintiffs until the amount of loss 
‘had been ascertained by arbitration. The 
appellants relied on Woodall v. Pearl 
Assurance Company (1) in that case con- 
dition XII was :— 
. “If any question shall arise touching 
.this policy or the liability of the Company 
thereunder or the extent or nature of such 
liability or otherwise howsoever in con- 
nection herewith then the assured...may 
refer and shall be bound..to refer the same 
to arbitration,..and no person shall be 
entitled to bring or to maintain any action 
Or proceeding on this policy except for the 
sum awarded under such arbitration.” 

It was there held that the making of 
an award was a condition precedent to 
a right of action. But the terms of the 
policy in this case are entirety different 
and are almost identical with the terms 
of the policy in Jureidint v. National Bri- 
, Ash. and Irish Millers Insurance Company, 


. 593; 88 L. J K. B. 706; (1919) 
. 556; 20: Com. Cas. 


wen (1919) IK. B 
1. Rep. 181; 120.1, T 
as ds J. P. 12$; 63 S. J. 352. 


' ed 


Limited (2)in which it was held that the 
repudiation of the claim on a ground going 
to the root of the contract precluded the 
Company from pleading the arbitration 
clause as a bar to an action to enforce the 
claim. The words in clause 12 of the po- 
licy inthat case were, as far as I can see, 
the same as the words in clause I3 in 
the suit policy. It is true that the 
defendants there resisted the claimon the 
ground of fraud. But in clause 13 there 
are various contingencies set out, which 
if established entitled the insured to bring 
an action without an award having been 
made by arbitrators. One of these contin- 
gencies is “if the claim be made and 
rejected” which if established give a right 
of action, the period of limitation provid- 
ed for the suit being fixed at three months 
from the date of the rejection. While it is 
also provided .that where- arbitration 
takes place in pursuance of condition 18 
of the policy, three months’ time should be 
allowed for a suit to be brought after the 
award has been made. "Therefore, it is 
quite obvious that a right of action accrued 
after the Company rejected the claim. Ne- 
turally that question would ‘have fizzt to 
be decided by suit as under clause 18 that 
question Could never have been referred 
to arbitration. Therefore, when the defend- 
ants had rejected the claim, the plaintiffs 
had a right of action in order that it might 
be decided by the Court whether such re- 
jection was right or wrong, and it was only 
in the event of that question being decid- 
in favour of the plaintiffs that 
it would become necessary that the amount 
of loss or damage should be ascertained. 
The only question that might then arise 
would be, whether, after the Court had 
decided that the rejection of the plaintiffs’ 
claim by the defendant Company was 
wrong, the amount of loss or damage would 
have to be ascertained by the Court or by 
means of arbitration or whether the 
arbitration clause had gone with the 
repudiation as Lord Haldane thought it 
would: see Jwreidéni v. National British 
and Irish Insurance Company, Limited (2). 
That is not a question before us now. The 


(2) (1915) å. C. 499; 84 L. J. K. B. 640; (1915) 
W.C. &l. Rep. 239i 112 = T. 531; 39 8 J. 205; 
31 T. L. R. 13a. 
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suit was only:set down for. hearitig, for tria! 
of the two.issues which were contained 
in: the summons, and as a result ofthe 
findings on those issues the hearing of the 
snit would continue in -the ordinary course. 
We do. not quite understand how thelearn- 
ed Judge came to make an order that 
the suit should be stayed, the parties being 
referred to arbitration as provided: in 
clause 18 of.the policy, because it was not 
competent for the Judge to deal with the 
question of arbitration on the summons. 
No doubt, when the order was made on 
the summons, the defendants stated through 
their Counsel that there were no other ques- 
tions involved except as to the amount of 
loss or damage sustained by the plaintiffs, 
but that was on the question whether 
an order should be made for particulars. 
Whether the defendants could. raise any 
other questions now in the face of that 
statement need not be considered. The 
appeal with regardto the decision on the 
issues set down for trial must be -dismissed, 
but.we set aside the order of ihe Court 
below. that the suit should be stayed. 

Appellants to pay the costs of the appeal. 
. Proceedings must continue in the. ordi- 
nary course. 


^W. C. A. Appeal dismissed. 


CALCUTTA . HIGH? COURT. < 
APPEAL, FROM: ORIGINAL DECREE No. 263 
OF 1920. 
. : August 18, 1922. 
Bred ‘-—Justice Sir Asutosh Mookerj ee, 
; : Kr., and Mr. Justice Chotzner. 
Dor F. T; KINGSLEY—PrLAINTIFF— 
2 APPELLANT : 
xersus 
"fax SECRETARY or STATE ror. 
.. INDIA m .COUNCIL—DEFENDANT. 
vir + RESPONDENT: 
License— Obligation of | licensev—Bvreach of 
duty—Revocation of — license— Damages—- Pre- 
suntplion-— Nominal ba i Exclusive possessi on 


— Licensee, right of. l 
The granter ot a license is onder an‘obligation 


to place the ere in a position -to enjoy the 


license. [p 271, col. 2.1 
An appropriation by the licenser of the land 


` licensed, to any use inconsistent with: the enjoy- 


ment of the license, works a revocation, and the 


licensee may maintain an action for damages 


against the licens.r for breach .of a in 


unlawfully revoking it. |p. 274. cols. I &'2.l 
A license for valuable consideration and accom- 
panied by tite grant of a profit a prendre, is a license 


coupled with an interest and is not revocable. 


[p. 274, col. 2.] 
Though every breach of duty arising out-of con- 


tract gives rise to an action for.damages;. without 
proof of actual damage, the amount of damages re- 
coverable is, as a general rule, governed .by the 
extent of the actual. damage sustained, in conse- 
quence of the defendant's act. In cases admit- 
ting of proof of such damage, the amount must 
‘be established with reasonable certainty, But 


.this does not mean that absolute certainty is re- 


quired; nor, in all cases, is there a necessity for 
direct evidence as to the amount. [p. 271, col. 2; 
p.272, col 1.4 

Damages are not uncertain for the reason 
that the loss sustained is incapable of 
proof with the certainty of mathematical 
demonstration or is to some extent  con- 
tingent and incapable of precise measurement. 


‘Certainty to reasonable extent is necessary, and 


the meaning of that language is that the loss or 
damage must be so far removed from speculation 
or doubt as to create in the miuds of intelligent 
and reasonable men the belief that it was most 
likely. to. follow from the breach of the contract 
and. was a probable and direct result thereof. 
[p. 272, col. x.] 

Where the defendant has, by his own wrong, 
put it out of the plaintiffs power to prove the 
quantum of damages exactly, the presumption is 


- against the defendant, and. the burden is upon 


him to reduce the amount from the highest possible 
estimate. (p. 273, col. I.) 

Ín actions for breach of contract, where there 
has undoubtedly been an infringement of.a right, 
nominal damages are recoverable, even, though 
no actual damage can be proved. [p. 273, col. 2.] 

Where the grant of a license entitles the licensee 
to the exclusive right to catch elephants within 
certain defined tracts for a specified .period, it 
does not follow as a matter of course that the 
licensee would be entitled to exclu:ive occupation 
of pu entire territory during such time. [p. 274, 
col..2 

Appealagainstthe-decree of the Subordi- 
nate Judge; Assam Valley Districts, dated 
the 18th August, 1920. 

Mr. R. C. Bannerjee, Babus-Apurba Charan 
Mukherjee? and Sures Chandra Basu, for 
the Appellant. 

Mr. W. Gregory, Babus Dedi: Nath 


: Chuckerbutly and Surendra. Nath | Guha, 


for the Respondent. 

rao JUDGMENT. . X 
Mookeriee, J .—This.is.an appeah by ile 

plaintiff in a suit, instituted against..the 
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"Secretary ‘of State' for India, for damages 
in respect of a license for catching elephants 
in Assam. ,On the 16th June, 1915, the 

plaintiff, Frederick Thomas Kingsley, a 
Eüropean British subject, obtained from 
-the Deputy Commissioner, Goalpara, a 
license to:catch elephantsin Goalpara Mahals 
Nos. r.and rr and Bhutan Mahais Nos. 
Land 11, for the period from Ist October, 1915 
to 31st March, 1916 and from ist October, 
1916 to 31st March, 1917. The plaintiff 
paid a consideration of Rs. 66,000 for the 
license. The plaintiff captured 279 
elephants in the first year and 342 elephants 
in the second year. The case for the plain- 
tiff was that he could not catch as many 
elephants as he would have done, but for 
the wrongful acts of the officers of the de- 
fendant. His grievance was three-fold; first, 
the operations were delayed by reason of 
the failure of the defendant to provide him 
with the requisite pass-port, secondly, the 
removal of captured elephants was hindered 
by reason of wrongful refusal of the officers 
of the Forest Department to accept the 
prescribed rovalty and to issue the transit 
passes; and thirdly, that the depot at Hail 
River and the whole of the Goalpara Mahals 
were wrongfully burnt out under the orders 
of the officers of the Forest Department. 
The damages under these three heads were 
claimed .as follows:— | 


. (4) Delay in commencement 


of operations .. Rs. 5,800 
(ti) Hindrance in thé removal 
of elephants Rs. 5,000 
; (itz) Loss due to fire— | 
(a) Hail Depot Rs. 951 
(6) Goalpara Mahal l 
: IQI5-16 -| Rs. 1,221,500 
.. (e). Goalpara Mahal. 
I916-17 Rs. 23,400 


The Subordinate Judge has assessed 
Rs. 1,537-8-o.under the first bead and has re- 
fused the claim in respect of the other two 
heads. The plaintiff has appealed against this 
decree, and a memorandum of cross-objections 


has. been filed on behalf of the defendant. 


The matters in controversy have thus been 
re-opened in their entirety. 

As regards the first point, we are of opin- 
ion that the plaintiff hada cause of action 
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against the defendant. The plaintiff, wh? | 
acquired the right to thelicense as the highest 


. bidder at.a. public auction, was a European 


British. subject. He could not cross the 
inner line into the Bhutan Mahals without 


the special.sanction of. the Government 
of India. The officer of the 


defendant 
should consequently have been ready. to 


provide the plaintiff with the requisite inner 


line pass. It is an elementary rule that 


the grantor oflicense is under.an obligation 
to place the licensee in a position to enjoy 
the license. The result was that the reference 


~to the Government of India took some time, 
and the plaintiff was not enabled to enter 


tbe Bhutan territory till- about the 15th 
October at the earliest. It cannot be-reason- 
ably urged that the plaintiff might have 
managed the businessthrough his agents, 
The answer is that he was entitled to be 
present andto start the operations personally. 
There is thus no escape from the position 
that the operations were delayed for two 
weeks, by reason of: defauit on the part 
of the. officets of the.defendant. The plaint- 
iff is consequently entitled to damages, 
The Subordinate. Judge has held ‘that the 
damage should be assessed on the basis of 
what he calls the “actual loss" sustained-by 
the plaintiff. rather than the “profit” the 
plaintiff would have made during this period. 
On this basis, which. ignores the funda- 
mental principle of the law of: compensation 
formulated by the Roman juns A lucrum 
cessans, damnum emergens—loss suffered: 
gain prevented-—the Subordinate Judge has 
allowed the plaintiff a. refund of the license- 
fee during this period and the , expenses 
incurred in connection with the. stockades. 
This he has assessed at Rs. 1,537-8-0.. The 
plaintiff, on the other hand, urged. in. the 
Court below, and the argument. has: been 
repeated here, that the damages should 
be assessed on the basis of: the probable 
number of elephants which might have been 
captured during the period. The Subordi- 
nate Judge describes the assessment’ of 
damages on this basis.as purely speculative 
because there.is.no.certainty as tothe num- 
ber:or.value of the elephants which: micht 
have been captured. We are not ‘prepared 
to agree with the Subordinate: Judgeion this 
peint... It may be conceded. that though 
every breach of duty arising out of contract 
gives rise to an action for damages, without 
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proof of actual damage, Marzetth v. Williams 
(x), Embrey v. Owen (2), the amount of 
damages recoverable is, as a general rule, 
governed by the extent of the actual damage 
sustained in consequence of the defend- 
ant’s act: Hiori v. L. GN. W.: Ry. Co. (3). 
In cases admitting of proof of such damage, 
the amount must be established with reason- 
able certainty: The Commerce (4). But this 
does not mean that absolute certainty is 
required; nor, in all cases, is there a necessity 
for direct evidence as to the amount. Damages 
are not uncertain for the reason that the 
loss sustained is incapable of proof with the. 
certainty of mathematical demonstration, 
or is to some extent contingent and incapa- 
ble of precise measurement. As Harlan, J., 
observed in delivering the judgment of the 
Supreme Court of the United States in 
Hetzel v. Baltimore & 0. R. Co. (5), certain- 
ty to reasonable extent is necessary, and 
the meaning of that language is that the 
loss or damage must be so far removed from 
speculation or doubt as to create in the 
. minds of intellegent and reasonable men 
the belief that it was most likely to foilow 
from the breach of the contract and was 
a probable and direct result thereof. To 
the same effect is the decision in Morris v. 
United States (6), that where absolute cer- 
tainty is impossible, judgment of fair men 
as to damages directly resulting governs. 
The true doctrine lies between the two 
opposing extreme views which are well set 
out inthe following judicial pronouncements, 
madein jurisdictions where damages are 
left to be assessed by juries: 

Dupue, J.—Observed as follows in Wol- 
soit v. Mount (7): 

"It must not be supposed that...mere 
speculative profits, such as might be con- 
jectured to have been the probable results 
of an adventure which was defeated by the 
breach of the contract sted on, the gains 


(1) (1830) 1 B. & Ad. 415; 35 R. R. 329; 9 
L. J. (0. $.) K. B. 42; 109 E. R. 842. 

(2) (1851) 16 Hx. 353; 86 R. R. 331; 20 L. J. 
Ex. 212; 15 jur. 633; 17 L. T, (0. S.) 79. 
(1879)'4 Ex. D. 188 48 L. J. Ex. 545; 40 
674; 27 W. R. 778. 
(1850) 3 W. Rob. 287. 
169 U.S. 26 at p. 38; 42 Law. Ed. 648. 


5) ree 
6) (1898) 174 U. S. 196 at p. 291; 43 Law. d. 
946 


S) (1873) 36 New Jersey 262 at p.271; 13 Am. 
Rep. 436. | p 
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from which are entirely conjectural, with 
respect to which no means exist of ascertain- 
ing, even approximately, the probable re- 
sults, can, under any circumstances, be 
brought within the range of damages re- 
coverable. The cardinal principle in re- ` 
lation to the damages to be compensated 
for on ?he breach of a contract is, that, 
the plaintiff must establish the quantum of 
his loss by evidence from which the Jury 
will be able to estimate the extent of his 
injury, will exclude all such elements of 
injury as are incapable of being ascertained 
by the usual rules of evidence to a reasonable 
degree of certainty." 

Christiancy, J.—Observed 
in Allison v. Chandler (8): 

"Shall the injured party be allowed to 
recover no damages (or merely nominal) 
because he cannot show the exact amount 
with certainty, though he is ready to show, 
to the satisfaction of the Jury, that he has 
suffered large damages by the injury? Cer- 
tainty, it is true, would be thus attained; 
but it would be the certainty of injustice. 
juries are allowed to act upon probable 
and inferential, as well as direct and positive 
proof. And when, from the nature of the 
case, the amount of the damages cannot 
be estimated with certainty, or only a part 
of them can be so estimated, we can see 
no objection to placing before the Jury 
all the facts and circumstances of the case, 
having any tendency to show damages, 
or their probable amount; so as to enable 
them to make the most intelligible and 
probable estimate which the nature of the 
case will permit." 

In the case before us, the plaintiff has 
proved that he has on an average captured 
one elephant per stockade per week, wihch 
would makesix elephants intwo weeks in 
the three stockades concerned; on this basis,- 
he urges that the damage should be calcu- 
lated on the aggregate price of six possible 
captures. The Subordinate Judge has re- 
jected this contention on the ground that 
there is no certainty that, during the period 
in question, any elephant at all would have 
been captured. If.this view were well- 
founded, no damages could be assessed 


as follows 


(8) (1863) ix Mich. 542 a5 p. 555. 
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where a person had been dispossessed from 
a fishery cr even a tract of land. It might 
well be argued that there was no certainty 
that if the owner had continued im occupa- 
tion, be would have been able to’ catch 
fish or grow crops. Vet, when a person 
has been forcibly prev ented, from fishing 
in public waters, he may give evidence of 
the average quantity of fish caught in the 
waters from which he has been excluded 
by tbe defendants and the probable value 
thereof; this is taken as a fair measure of 


^. the damage which he has suffered trom 


being deprived of the opportuuity to make 
“al catch of fisk) Similarly, in the case of 
_dispossession of land, the mesne profits are 
based on an estimate of the average outturn 
cf crops, though there is no guarantee that 
in 2 particular year the entire crop might 
not lave been destroyed by drought Of 
focd, even if the lan! had remained in the 
occupation'of the rightful owner. It must 
further be remembered that in the extreme 
case where the defendant has, by his own 
wrong, put it out of the plaintiff's power 
to prove the quantum of damage exactly, 
the ‘Presumption is against the defendant, 
and the burden is upon him to reduce the 
amount from the highest possible estimate. 
“Mr. Bonnerjee has urged, in the words used 
by Lord Macnaghten in Williams v. Giddy 
. (9), that if any more exact standard were 
set up, '' plain folk would call it a mockery, 
a sham, a pretence.” This is emphatic 
languaze; but the substance of the matter 
is, that only such approximation to certainty 
is required as would satisfy the mind of a 
' prudent and impartial person; see the de- 
cision of the House of Lords in Gracie v. 
Argentino (10), Besides, it the method 
adopted by the Subordinate Judge were 
approved, the plaintiff would be entitled 
to nothing beyond a return of the purchase- 
mone y and refund of the expense actually 
incutred,even if he were deprived of all enjoy- 
ment cf the right granted to him. We are 
of opinion thatin the present case the dam- 
age under the first head should have been 
asstssed on the basis claimed by the plaintiff 
and Rs. 5,800 should have been awarded 
instead of Rs. 1,537-8-0. 


L 


| 
(1911) A. C. 381; 80 L.J. P. C. 102; 
. 5155 27 T. L. R. 443. 
NS (1889) 14 App. (on 519,59 L. J. Adm, 
17; 61 L. T. 706; 6 Asp. M, C. 433. 
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As regatds the second point, the Sub- 
ordinate | Judge has correctly held that the 
plaintiff has a cause of action against the 
defendant. 'The Deputy Commissioner di- 
rected that royalty be received from the 
plaintiff at the Haltugaon Forest Office and 
the transit passes issued therefrom. The 
Deputy Conservator of Forests did not, how- 
ever, carry out the instructions. The re- 
sult was that the Range Officer at Haltugaon 
decliried to receive from the plaintiff Rs. 4,100 
onthe znd January, i916 and to issue 
transit passes. The Deputy Commissioner 
gave the direction in exercise of his lawful 
authority and his subordinate officers should 
have carried it out. The plaintiff was there- 
after entitled to tender the royalty dues at 
the Haltugaon Forest Office, and the wrong- 
ful refusal on the part of the officer concerned 


gave the plaintiff a cause of action for dam- 


ages for breach of contract. But, although 
the Subordinate Judge has taken this view 
he has dismissed the claim on the groünd 
that the plaintiff has failed to prove actual 
damage. The evidence, however, leaves no 
room for, doubt that the plaintiff was serious- 
ly inconvenienced, as the elephants were 
held ttp, by reason ‘of the refusal of the Forest 
Officer to receive the royalty tendered and 
to issue the transit passes. It is no answer 
to say, that elephants are auctioned’ off 
immediately on arrival at the depot; that is 
the general rule. “But it is not proved that 
this “happened with each of ‘the elephants 
held up on the 2nd Januery, 1916. Besides, 
even if the elephants found buyers, the 
plaintif would be bound to provide them 
with transit passes, and if the animals were 
likely to be detained, the fact would, in the 
normal course of events, be taken into ac- 
count in the settlement of the prices offeted. 
We must further remember that in actions 
for breach of contract, where there has un- 
doubtedly been an infringement of a right, 

nominal, damages are recoverable, even 
though no actual damage can be proved: 

Marzeitt v. Williams : ), Warre v. Calvert 
, Embrey v. Owen (2), Twyman y. Knowles 


I2). But we' are of opinion that the evi- 


dence makes out that the plaintiff did suffer | 


Ose (1837) 7 a es R ee 45 R. R. 694; 2 

N.& P. 320; W. 25 J. (o. E 
= B. 2 i Jur. Mn pe n. 

(r2) (1853) 13 C. B. 222; 93 R T gro 22 le 
h Gi P 143i 17 Jur. 238; 132. E. R. 118 3 


r, 


- 
~ 
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actual damage from the non-receipt of the ` 


transit passes, specially as the trained ele- 
phants would have to be maintained’ during 
.the.period. In view of.the number of ele~ 
phants (roo) detained, and the period of 
detention (2 weeks), Rs..r,000 may fairly 
“be assessed as damages under this head. 

_As regards the third point, the plaintiff 
. has, according to the, Subordinate Judge 
" failed to establish that the fires which ham- 
pered his operations were due to the action 
of the forest authorities; in other words, 
, the plaintiff has not shown with reasonable 
' certainty: that loss resulted io him from 
the. alleged wrongful act of the defendant. 
The evidence, which is accurately summarised 
"by the Subordinate Judge, makes ıt clear 


.' that there were accidental fires as also de- 


. partmental fires. The departmental fires, 
which are apparently periodical and system- 
. atic. operations, are considered necessary 
for purposes of sal timber reproduction. 
They are as a rule carried out reasonably 
and properly, and the burtings are conducted 
. under such control and supervision as is 
practicable in the circumstances. ‘There 
-ıs little doubt that the 'elephant-catchirig 
operations were, toa large extent, hampered 
.'by reason of the fires, whether accidental 
or departmental. On the one hand, the 


, evidence does not indicate which fires were 


. accidental and which were departmental. 
On the other hand, 1t is not made out with 


. certainty that departmental fires, could not 


have extended beyond the original limits 
designed, and regarded, outside those areas, 
as accidental fires of unknown origin. We 
, are, however, not prepared to disagree with 
the Subordinate Judge that there were 
extensive accidental fires in addition to the 
departmental fires, and that the evidence 
does not establish that the elephants, and 
. if so, how many, were in fact scared away 
by the depaitmental fires or that the fodder 


_ was destroyedthereby, and if so, to what 


extent. 7 

. But the plaintiff has urged that the de- 
fendant could not derogate from his grant 
_ and coud-not, as grantor, interfere .with 


fhe lawful enjoyment of the right conferred 


-on the licensee. .It need not be disputed 


'.tliat an appropriation of the band .licensed . 


, to any use inconsistent with the enjoyment 


4 “of the license, works a revocation, and the J. Q 


licensee may maintain an action for damages 


\ 


against .the licensor for breach of contract 
in unlawfully revoking it. It may also bé 


.assuined that the license, in the present 


case, was not revocable; the license was 
for valuable consideration, was accompanied 
by the grant of a profit a ‘prendre, and was 
consequently e a license coupled with an 
interest: Wickham v. Hawker (13), Wood 
v. Leadbitter (X4), Smart v. Jones (15), Hooper 
v. Clark (16), Kerrison v. Smith (17). It 
may further be conceded that, prima facte, 
the grant entitled the plaintiff to the ex-, 
clusive right to catch elephants within the 
defined tracts and for the specified period. 
But it does not follow as a matter of course 
that tbe plaintiff would be entitled to ex- 
clusive occupation of the entire territory 
during such time. He has no right, for 
instance,to hunt animals other than elephants 
in the reserved forests, nor to fell timber 
therein. Such rights may, under. authority 
from the Crown, be presumably exercised 
by other persons, without interfering with 


‘the enjoyment of the right created in favour 


of the plaintiff. We observe there is no 


‘express reservation in favour of the Crown 


as to forest operation by recourse to depa:t- 
mental fires or other methods, end whether 
such a reservation is implied by usage or 
custom in the case of grants of this descrip- 
tion, has not been investigated. The ques- 
tion might Have been of inportance, if there 
were any possibility of proof that the plaint- 
iff did in fact suffer damage from the de- 
partmental fires. 

But we aré by no means satisfied that 
any useful purpose would be served bya 
further enquiry into this matter, though 
the impression is left on our, minds, from 
a persual of the official correspondence on 
the record, that the ündoubted rights of 


the plaintiff were not as scrupulously safe- 


guarded as might have been expected. On 
the record as it stands, it is impossible for 


_ us, however, to award the plaintiff damages 


, U» (1840)7.- M. & W. 635 56 RR. 623; ‘10 

e J. Ex. 163; 151 E. R..679 

ce (1845) 13 M. & W ' 838; 67 R. R. 831; 
L. J. Ex. 161; 9 Jur. 187;.153 E. R. 351. 

x (1864) 15 C. B. (N. $.) 717; 137 R- Re: 733 
33 L. J. C. P. 154; xo Jur. (N. S.) 678; a T; 2714 
I2 W.R. 430;, 143 E. R. 966, 

(16) (1867) 2 6. B, 200; 8 B. g's. (om "36 In 
B. 79; 16 L-T. 152; 15 W.R i 
(17) (1897j.2 Q. B. 445; 69 Le ye Q, B. 762, - 
77 L T. 344. 
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under the third head; the plaintiff fails 
lere, as well from uncertainty of cause of 
damage, as from uncertainty of -extent of 
damage. 

The result is that the appeal is allowed 


In part, and the cross-objections disallowed. _ 
The decree of the Subordinate . Judge 1s 


modified, and the amount of damages Taised 
from Rs. 1,537-8-o to Rs. 6,800. 
The plaintiff will have his costs in both 
Courts on this amount where the cost is 
allowed ‘ad valorem; other costs will be 
allowed in full. The  heáring fee in this 
‘Court will be assessed  at.Rs. 300. The 
defendant will bear his own costs in both 
Courts. 

B. A. Appeal allowed in part: 
Cross-oljections disallowed. 


ae Ee p 
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BOMBAY HIGH. COURT. 

“First Civi, APPEAL No. 490 OF 1922. 
November 27, 1922. 
 Present:—S9ir' Norman Macleod, Kr., 
Chief Justice and Mr. Justice Crump. 
HANSRAJ GODHAJI MARWADI 
AND ANOTHER—PLAINTIFFS—APPELLANTS 

` VEYSUS 
BAPU .KRISHNASAWAMI PILLAI ann 


OTHERS—DEFENDANTS—RESPONDENTS. 
Execution of decree-—Instalment decree— Entire 
_ sum payable on default— Acceptance of instalment 
. after default —W aiver— Limitation, operation of. 
Plaintiff obtained a decree on 29th February, 
- 1916, for Rs. 6,562-8-0 payable by monthly instal- 
ments of Rs. 50. It was provided that in case of 
failure to pay any six instalments the whole amount 
due- under the decree would become payable. 
. No payments were made till oth April 1917 when 
-defendant' paid Rs. 5,500; he made a further pay- 
ment of Rs. 400 on 19th January, 1918. On 27th Sep- 
. tember, 1919 plaintiff applied to execute the decree 
: for the balance remaining due, butit was objected 
that, as the whole sum due under the decree be- 
came payable in August 1916, by which date 
there had been a failure to pay six consecutive 
instalments, the application was barred by 
limitation. P. however contended that, on account 
of. the payments of 1917 and 1918 a waiver 
should be inferred by the Court: 

Held, that the application was barred by time 
and that from the mere fact of the payments 
it could not be inferred that the parties had come 
to an arrangement that there should be an agree- 
ment for a new period of limitation. 

Amrit Khanderao v. Govind Ramchandra, 58 
Ind. Cas. 65; 22 Bom, L. R. 919; 44 B. 840, dis- 
tinguished. 

First appeal from the decision of the First 
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Class Subordinate Judge, in 
Darkhast No. 628 of 1919. 

Mr. Coyaje: (with him Mr. J. R. : Ghare 
pure), for the Appellants. 

Mr. Thakor (with him Mr. P. B. Shingne), 
for Respondents Nos. r and 3.. 

JUDGMENT.—On February 29th, X916, 


an award decree was made whereby the 


Poona, 


. defendants were bound to pay to the plain- 


tifs Rs. 6 ,562-8-0 with interest thereon 
by instalments of Rs. 50 every month. It 
was provided that in case of default in pay- 
ment of any six instalments, the whole 
amount should become due, by sale of 
the mortgaged property specified i in the 
decree. On September 27th, 1919, the decree- 
holder put in a Darkhast, and it was objected : 
that his Darkhast was time-barred because 
by August 1916 there had been a failure 
to pay six consecutive instalments. There- 
fore at that date the whole amount of the 
decree became due. Prima: facie the 
Darkhast being given three years. after 
the date on which the whole amount 
was recoverable would be time-barred. 

It has been suggested that by reason of 
a payment made on April 9th, 1917, limita- 
tion is saved by virtue of section 20 of 
the Indian Limitation Act. But it is 
clear that section 20 could have no appli- 
cation, as the^ payment in question , did 


. not appear in the handwriting of the per- 


son making the same. 
It wasfurther atgued that, in the circum- 


stances of this case, the Court should infer 


a waiver. The only facts pointed out are 
that, on April oth, 1917, a payment of 
Rs. 5,500 was made, and that, on January 
rgth, 1918, that is to say, eight months after- 
wards, a payment of Rs. 400 was made, 
15. eight times the instalments due under 
the decree. But it is impossible from 
these circumstances alone to infer that the 
parties came to an arrangement that there 
should be an agreement for a new period 
of limitation. ; 

The appellant reles upon Amrit 
Khanderao v. Govind Ramchandra — (x) 
in which case it was held that, upon the 
facts there established, a waiver might be in- 
ferred. But a perusal of the judgment in that 
case shows atonce that thereis no analogy 
between the facts thefe found and the facts 


(1) 58 Ind. Cas. 65; 22 Bow. L. R. 919; 44 By 
840; ; 


r 
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in the present case. ‘There execution pro- 
ceedings were taken out'from time to 
time without any” objection being taken; 
and there were other circumstances also 
from "which the Court inferred that, as a 
matter of fact, there had been a waiver, 
' There is ‘nothing of the kind here, and we 
are unable to hold that any waivercan be 
inferred. It follows that the order is cor- 
rect, and that the appeal must be dis- 
missed with costs. : 


W. C, A. Appeal dismissed. 


parta taal 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1208 OF 1921. 
January 16, 1923. 

Presénf:—- Mx. Justice Gokul Prasad.’ 
Syed SHABBIR HUSAIN AND ANOTHER 
—DEFENDANTS—AÀPPELLANTS 
VErSUS 
Syed GHULAM HUSAIN-—PLAINTIFFE 

| ; —RESPONDENT. 

jurisdiction— Jurisdiction of Civil Court to 
' declare »' Revenue — Court's - decree — invalid — Pre- 
emplion decree—Decree-holdey obtaining possession 
privately— Vendce’s name not onsitted from khewat 
— Vendee obtaining decree fov profits from Revenue 
Court— Jurisdiction of Civil Court to declare 
decree inoperative, 


When a decree has been passed by a competent 
Court of exclusive jurisdiction, a Civil Court cannot 
. declare it to be invalid and incapable of execution. 
A pre-emptor decree-holder aeposited the pie- 
emption money in Court, but instead of taking. 


possession of the pre-empted property through the’ 


-ourt, took it privately and did not care to have 
A Tan ka in his favour, with the result 
that, after a few years, the vendee, whose name 
: continued to appear in the khewat, sued the pte- 
emptor in a Revenue Court for profits. Upon 
this the pre-emptor filed a suit in a Civil Court for 
a declaration that he was the owner of the property 
and that the vendee had no right to get-a decree 
for profits. The vendee’s suit for profits was 
decreed and about a week later the pre-emptor's 
claim was also decreed. Again, when the veidee 
put his decree in*execution the pre-emptor filed 
another suit for a declaration that the vendee had 
no right to realize profits under the decree of the; 
Revenue Court and that his (pre-emptor's) rights 
had become absolute under the Civil Court decree; 
H eld, that the pre-emptor's suit did not lie. . 
1 . - £f T ae Oo 
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| of the Revenue Court and 


-suit does not lie. 
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Mahabir Prasad v. Basant Lal jo Ind. Cas.. 
444; 17 A. L. J. 1028 and Molloy Ramlal, 58 
ind, Cas. 772; 43 A. 191; 18 A. L. J. 1030 (F. Ba); 
relied upon, es 


Second appeal against a decree of the 
Subordinate Judge, Aligarh, dated the 
4th May 1921, 

Mr. S. A. Haidar, for the Appellants. 

JUDGMENT.—The facts are briefly as 
follows:—The _ plaintiff-respondent | Syed 
Ghulam Husain obtained a decree for pre- 
emption against the detendantsin 1908. He 
deposited the pre-emption money in Court, 
but did not proceed further to have muta- 


. tion of names effected in his favour and to 


take delivery of possession. It appeals, 

however, that he took possession privately 
and in the year rgr3 the defendants-appel- 
lants sued him for profits as their names 
appeared in the Rkhewat, That suit was 
withdrawn and then the defendants-appel- 
lants filed another suit for profits. “The 
plaintiff then filed a suit for declaration of 
his title and for- a declaration that the 
defendants had no right to get a decree for 
profits. This suit was decreed on the 2nd 
of September, 1916, but in the meanwhile 
the defendants had obtained a decree for 
profits on the 26th of August, I916. The 
defendants have now put this decree in exe- 
cution and the plaintiff has filed this suit 
for a declaration that the defendants have 
no right to realise profits under the decree 
the plaintifi's 
tights have become absolute under the Civil 
Court decree. The only plea in defence 
with which I am concerned is that such.a 
The First Court decreed 
the claim. On appeal the learned Judge 
ofthe lower Appeliate Court has modified 
the decree of the First Court by declaring 
that the plaintiff is the owner of the property 
and entitied to piofits in question.and has 
further issued an injunction restiainng the 
defendants from executing their decree fon 
profits. The defendants come here im 
second appeal and: the contention pressec 
before me by their learned Counsel is that 
such a suit does not lie. In my opinion thia 
contention ntust prevail. This case is very 
similar to the case ot Mahabir Prasad v 

Basant Lai (1) which held that such a sui 

would not lie inasmuch as ihe decree wa 


*o- 


(7) 70 Ind. Cas, 444; 17 AY Li J. 1028, ` su 
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' & good decree the defendant being a recorded 
co-sharer at the date of the decree. More- 
over, I think that the priniciple of the Full 
Bench case of Mollo v. Ramlal (2) applies 
to this case with full force. The decree for 
profits was one solely within the cognizance 
of a Revenue Court and the remedy open to 
the plaintiff in this case was either to bring 
to the notice of the First Court that a civil 
suit was actually pending in the Civil Court 
relating to the title of this property, or to 
have gone up in appeal and brought the fact 
to the notice of the Appellate Court. He 
did not do so and it was due to his own 
laches that allthis trouble had arisen. ‘The 
decree for profits being one passed by the 
competent Court of exclusive jurisdiction 
the Civil’Court could not declare it to be 
invalid and incapable of execution. I, there- 
fore, accept the appeal so far that 1n substi- 
tution of the decrees of the two Courts below 
I confine the decree in the suit for a declara- 
tion of the plaintiff's title to the property 
the right to get profit only. he parties 
will bear their own costs of this litigation. 
S. D. ; ^ Appeal accepted. 
. .. (2) s8Ind, Cas. 772; 43 A. 191; 18 A. L. J. 
^ 1030 (F. B.) 


BOMBAY HIGH COURT. 
SECOND IVIL APPEAL NO. 210 OF 1922. 
December -I, 1922. 

- Present -—Sir Norman Macleed, Kr., Chief 

Justice, and Mr. Justice: Crump. 


4 BHAGUBAI TUKARAM JOGDUNDE—~ 


PLAINTIFF— APPELLANT | 
E. VEFSAS | 
APPAJI SITARAM CHARATHE 
—DEFENDANT—RESPONDEN'. 

Willi" Kindred Roll and Names of Heirs” 
maintained by the Military, whether Will. 

The "Kindred Rol! and Names of Heirs’, maian- 
tained by the Military Authorities in respect of a 
soldier can only be used for the limited purpose 
of ascertaining who are the next-cí-kin in case the 
soldier dies, and cannot be treated as a Will. 

Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal 
No. 238 of 1020, reversing a decree passed 

-by the Subordinate Judge at Ahmednagar, 
in. Civil Suit No.. 929 of 1919. : 


- 


^ Mr. Y. V. Bhandarkar, ior the Appellant 
Mr. J. G. Rale, for the Respondent, 
JUDGMENT. 

Macleod. ©. J.—The plaintiff is the sister 
of one Bala Narayan who died while 
erving with the regiment ‘of 1215t Poineers. 
He left a widow called Sogundha. Pur- 
porting to exercise her. widow's rights 
she sold the plaint property to the second 
defendant. ‘The plaintiff's suit 1s to recover 
this property. ‘Ihe plaintiff mainly relies 
on the “ Kindred Roll and the Names of 
Heirs” appertaining to the deceased. JA 


-true copy has been produced signed by the. 


Officer Commanding of the Depót, end we 
are entitled to accept that as evidence cf the 
Kindred Roll of the deceased. But the 
question zeally is. whether by virtue of 
that document, or any other evidence, 
in the case, the suit property has passed 
to ‘the plaintiff. The Trial Court held that 
the Kindred Roll was a Will embodying 
the legal declaration of the ‘intentions of 
the testatcr with.respect to his property,” 
which he desired to be carried into ‘effect 
after his death. The District Judge held 


' that the document was not proved. I 


think there he was wrong. But he was 
right in refusing to accept the view of 
the Subordinate Judge that Exhibit 23 
wasa Will. He then considered whether 
there was any evidence which proved an 
oral Will of the deceased, and considered 
that the evidence of Husseinkhan, the only 
witness on behalf of the plaintiff, was not 
sufficient to prove an oral Will. According- 
ly, the decree of the Trial Court was reversed 
and the suit was dismissed. It is quite 
clear that the Kindred Roll, whatever . 
other effectit might have, cannot be treated. 
as a Will. Atthe most it is evidence that ' 
Bala made a declaration before the Mili- 
tary -Authorities that Bhagu was his heir. 
or was the person to whom his estate should 
be made over on behalf oi the herr. It 
is uct very clear for what purpose the , 
Kindred Roll is’ prepared except that the 
Millitary Authorities: wish to know who are 
the next-of-kin in case the soldier. dies. 
They want to know to whom the family 
penasicn should he paid, aud to whom any 
of the effects of the deceased which may 
remain intheir hands alter his death should 
be handed over. The Military Authorities 
have nothing. whatever to do with the 
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landed property which a soldier may have, 
and I do not think that, even supposing 
a soldier informed the Mlilitary Authori- 
ties that he considered a certain person 
to. be his heir, that statement would be 
taken as meaning that the soidier intended 
to make an oral Will disposing of property 
which would not come into the hands 
of the Military Authorities after his death. 
The Kindred Roll, therefore, in my opinion, 
could only be used for a limited, purpose. 
I do not think there is any evidence in 
this case that Bala madé an oral Will dis- 
posing of the suit property in favour of 
his heirs., The decree, therefore, of the 
District Judge dismissing the suit was 
Correct andthe a ppeal must be dismissed 
with costs. à 
Decree. affirmed. 


WCA. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 1568 oF 1920. 
December 20, 1922. 

Present :—Sir Walter Schwabe, KT., 

_ Chief Justice, and Mr. Justice Wallace. 
ZADAVALLI TRIPURAMBA (DEAD) AND 
ANOTHER — DEFENDANTS—APPELLANTS 

l VEYSTMS . 

ZADAVALLI VENKATARATNAM (DEAD) 
AND ANOTHER—PLAINTIFFS AND LEGAL 
REPRESENTATIVES OF PLAINTIFE— 

; RESPONDENTS. 

Hindu law—Madras Presidency— Adoption by 
widow—~Precedenis—Obiter dicta of Privy Council, 
value of. 

A Hindu widow in the Madras Presidency can 
adopt a son in order to carry on the line and 
provide for the due performance of the obsequies 
of her husband, either with the authority of the 
husband or with the cofisent of the husband's 
sapindas. This power of adoption can be exer- 
cised on the death of a son or adopted son as 
often as occasion arises. (p. 278, col. 2; p. 279, col. 
IJ: 
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Where, however, the son dies leaving a natural `. 
born or adpoted son, or a widow to con- 
tinue the line by means of adoption, the power. 
of the mother to make an adoption is extinguished 
and can never afterwards be revived. [p. 279, 
col. r.] 


Tarachurn Chatterji v. Sur.shzkunder Mukeryt, 
I7 C. 122; 16 I. A. 166; 13 Ind. Jur 289; 5 Sar. 
P. C. J. 379; 8 Ind. Dec. (N. $.) 619 (P. C), 
Madana Mohana Ananga Bheema Deo v. Puru- 
shothama Ananga Bheema Deo, 46 Ind. Cas. 481; ° 
41. M. 855; 35 M. L. J. 138; 5 P. L. W. 179; 8 
L. W. 167; 16 A. L. J. 725; (1918) M. W. N. 
6021; 24 M. L. T. 231; 28 C. L. J. 403; 20 Bom. 
L. R. i041 ; 23 C. W. N. 177 ; 45 I. A. 156 (P. C), 
Bhoobun | Moyee Debia v. Ram Kishore’ 
Acharji Chowdhry, 10 M. I. A. 279 at p. 297; 
3 W. R. P. C. 15; 1 Suth P. C. J. 574; 2 Sar. P. C. 
J. 111; 19 E. R. 978, Padmahwumari Deli v, 
Court of Wards, 8 I. A. 229; 8 C. 302; 4 Sar. P. 
C. J. 285; 6 Ind. Jur. 148; 4 Ind. Dec. (N.S.) 193 
(P.C.), Thayammal v. Venkatarama, 14 1. A. 67; 10 
M. 205; x1 Ind. Jur. 271; 5 Sar. P.C. J. 10; 3 
Ind. Dec. (N. $.) 895 (P. C); and Ramkrishna v. 
Shamrao, 26 B. 526 at p. 531; 4 Bom. L. R. 315, 
1clied on. 

. Venkappa v. Jivaji 
2 Bom. L. R. 1101, Sangapa v. Vysapa, | (1896) P. 
J. 528, followed. 

An obiter dictum even of their Lordships of 
the Judicial Committee of the Privy Council on 
a point which was-not before them and did not . 
arise in the case cannot be treated as an authority. 
When the point directly arises for decision, it is 
the duty of the Court to consider the point for 
itself giving due weight to any words which fell, 
although obiter, from their Lordships. [p. 280, col.1.] 

Second appeal against a decree of the 
District Court, Guntur, in Appeal Suit 
No. 48r of 1916, preferred against a decree 
of the Court of the Additional Temporary 
Subordinate Judge, Guntur, in Original 
Suit No. rr of 1916 (Original Suit No. gr 
of 1915 on the file of the Court of the Tem- 
porary Subordinate Judge, Guntur). 

Mr. P. Narayanamurts, for the Appellant. |. 

Mr. P. Stwasundaram, for the Respond- ' 


ents. 
JUDGMENT. : 

Schwabe, C.J.—The facts of this case are, 
one Venkatasomayajalu died leaving a 
widow and a son, Subbauna Sastii. 
The son died 26 years ago unmarried at 
the age of 25. In 1913, the widow adopted 
the second defendant with the consent of 
the sapindas as the son of heríate husband. 
The question to be decided is whether 
this adoption is good or bad. 


Krishna, 25° B. 306; 


That a Hindu widow can adopt a son in 
order to carry on the line and provide: 
for the due performance of the obseqüies$ 
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of her husband: either with the authority 
of the husband or with consent of the 
‘husband’s sapinda:, is well-established 
in this Presidency. It is also , well-estab- 
lished that this power of adoption can be 
exercised on the death of a son or adopted. 
son, as often as occasion arises, but it is 
also established that theree is some limit 
to the exercise of this power and that it 
can become’ exhausted. It is argued in 
this case that the limit is reached as soon 
“asa son, natural or adopted, either marries 
or atteins an age, which is put alternatively 
as that of'attaining majority, that is 18, 
or that of attaining full legal capacity to 
himself adopt a son, which was held in 


Tarachurn C hatterji v. Surashchunder 
Mukerjt (I) to be sixteen. No direct 
authority , for this proposition can be 


found in. any of the Indian Reports, 
but it is based on a dictum of the Privy 
Council i in Madana Mohana Ananga Bheema 
Deo v. Purushothama Ananga Bheema Deo 
(2) which I will deal with more fully here- 
after. ‘The limit tothe authority to adopt is 
T stated i in the judgment of the Privy Council 
in. Bhoobun Moyee Debia v. Ram Kishore 
Acharji  Chowdhry (3) which judgment 
was explained and the principle re-affirmed 
in Padmakumari Debi v. Court’ of 
Wards (4) and’ Thayammal v. Venhatarama 
(5). The principle to, be deduced from 
‘these three cases is stated in the. judgment 
of Chandavarkar, J.,in the’ Full” Bench 
case ‘of | Rambpishiva v. Shamrao (6) thus: 
“where a Hindu dies, leaving a widow and a 
Son and that, son, himself dies leaving a 
natural born Or ‘adopted son or leaving 
mo” son but his own widow ‘to 
continue the line by means of adop- 
tion, 


(1). 17 C. x22 ; 16 I. A. 166; 
5 Sar. P. C. J. 379; -8 Ind. Dec. (x. s.) 619 (P. C.). 
' (2) 46 Ind. Cas. 481; 41 M. 855; 35 M. L. J. 
138; 5.P. L.. W. 179; 8 L. W. 167; 
725; (ror M. W. N..62i; 24 M. L. T. 23x ; 28 
€. L. . 403 ;, 20 Bom. L. R, Tog; 23 C. W. N. 
177i et A. 156 (P. C.). 

(3) 10 M. I. A. 279 atp. A d a 
1 Suth P. C. J. 574; 2 Sar. P. C. J. 111; IgE. R 
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7) 8 I. A. 229; 8.C. 302; 4 Sar. P. C. J. 285; 

6 Ind. jur. p 4 Ind. Dec. (N..8.) 193 (P. C.; 
(5) 14 1. A . 67; 10 M. 205; 1x Ind. Jur. 271; 

5 Sar. P. C. J. 10: “3 Ind. Dec. (x. s.) 895 (P. C). 
"(6)" 26 B. "526 at p. 531; 4 Bom, Ir. wR. 315. 


3. Ind. Jur 289; 
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the power of the former widow. is . 


IO-A. Vis: f. 
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extinguished and can never afterwards 
be revived .’’ This principle so laid down 
has the approval of the Privy Council in 
Madana Mohana Afanga Bheenia Deov.Puru- 
shothama Ananga Bheema Deo (2 (2). No subse- 
quent adoption will be allowed, which will 
divest a right vested by inheritance in some 
person other than the son or the 
mother herself as’ representing the son, 
so if a son dies leaving either a son or a 
widow the mother can no longer -adopt as 
the estate is vested in son’s son or if 
there be no son, in his. widow, she 
having a right to adopt a son to her hus- 
band. There is direct authority that the 
limit is: not reached when the son dies 
though of age without leaving a son or 
widow. in Venkappa v. Jivaji < Krishna 
(7), where a son had attained, the age of, 
30 before his death and had married but left 
no widow, and Sangapa v. Vysapa (8) 
when he attained the age of 30 and died 
unmarried. ‘This very point was also men- 
tioned in 'Bhoobun' Moyee Debia v. 
Ram Kishore Achàrji Chowdhry (3) in the 
judgment, of Lord Kingsdown, where he 
stated: “If Bhowanee Kishore, (that is the 
son) had died unmarried, his mother would 
have been his heir and the question of adop- 
tion would, have stood on quite different ' 
grounds. By exercising the power of adop- 
tion she. would have divested no estate 
but her own, and this would have brought 
the case within the ordinary rule?" The 
ordinary rule referred to there is, as, I 
understand it, the. rule subsequently só ` 
clearly stated in the judgment of Chanda- 
varkar, J. This statement was obier but 
that is a clear indication of the view of 
their Lordships of the Privy Council. 
Turning .now. to Madana Mohana 
Ananga Bheema Deo v. Purushothama Anan- 
ga Bheema Deo (2); in that case a widow 
adopted a son who died leaving a widow; 
and.it was held following the cases quoted 
above that.the right of adoption by the 
first widow had been .exhausted. But 
after approving the principle laid: down 
in the judgment in Ramkrishna v. Shamrao 
(6). their Lordships stated that they were 
of opinionthat''theprinciple must be taken 


M 


i 
f a 25-B. 306; 2.Bom, L, R. 1107, 
(8) (1896) P. J. 528. | 
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as applying, so as to have brought the 
authority to adopt conferred on the 
first w1dow to an end when the son, whom 
she had originally adopted, died after 
attaining full legal capacity to continue 
.the line, either by the birth of a natural 
born son or by theadoption to bim of ason 
by his own widow." It is to be observed 
that it does not say, "after himself attaining 
full age or the right to adopt a son." Their 
Lordships, however, went on to say that 
'" they do not desire to be understood 
to say that, even in the absence of authority 
in the son’s widow to adopt, the succession 
of the son and his dying after attaining 
full legal capacity to continue the line 
would not.in themselves have been sufficient 
to bring the limiting principle into opera- 
tion and so to have determined the author- 
ity of the first widow, who was not the 
widow of the last owner and could not adopt 
A son to him.” I understand this to mean 
that their Lordships wish it to be under- 
stood that .they do not give any 
decision on the point, which is the point 
in this case, and perhaps indicate that the 
inclination of their minds was against the 
contention that suck adoption was permissi- 
ble. But the point was not before the Coun- 
cil and did not arise in that case, and it 
would be most dangerous to treat a dictum 
of that kind as an authority. 

When a point directly arises for decision, 
it is the duty of the Court to consider the 
point foritself, giving, of course, due weight to 
any words which dell, although obtier from 
their Lordships. I can find no authority 


in any decided case and the respondents: 


have been unable to call our attention to any 
authority from the usual sources forascertain- 
ing Hindu Law, in support of the propcsi- 
tion. Ifthereis any such limit, itis not,in my 
judgment, open to us to find it on the 
material before us. It is to be observed 
that in Verabhat v. Bat Hiraba (9) Lord 
Lindley in delivering the judgment cf the 
Privy Council remarked, referring to this 
point, that no authority had Leen produced 
befcre the Privy Council in support of it. I 
wish to refer to two cases which give some 
appearance of suppoit to the suggesticn 


eu to d "X B, 492; 5 Bom, L. R. $34 | 
7 >, "X ' ope ‘ ` ; 
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of the existence of this limit, «dz.» 
jJagann2zdha Gajapati v, Kunja Bihari Deo 
(10). The head-note* cf which runs as follows: 
“The power of a widow to adopt is not limit- 
ed in point of time by the fact that a line 
of her husband’s heirs have in succession 
come into possession of the estate. The 
limit to such Bower is when the husband's 
adopted son attains full age and so fuii 


capacity to continue the line by naturally 


born sons or by adoption." That head- 
note is in my judgment incorrect, for the 
case does not. decide anything of the kind. 
It is true ‘that Wallis, C. J., in his 
judgment states that the Privy Council 
in  Bhoobun Moyee  Debia vw. Ram 
Kishore Acharjt Chowdhry (3) so de-- 
cided; but that observation does not appear 


,to be borne out by a study of the judg- 


ment of the Privy Council in the case. It 
was unnecessary for the decision of the 
case in fagannadha Gajapati v. Kunia 
Behari Deo (ro) and must be treated 
as obiter. In Venkataramier v. Gopalan (xx) 
the decision in which case appears to be 
right, both the Judges explained what thcy 
understood to have been decided by the 
Privy Council in Madana Mohana Ananga 
Bheema Deo v. Purushothama Ananga 
Bheema Deo (2). They took the dictum 
which I have discussed above and read it 
as though it were a judgment. I do not 
agree with the observations of either Judge 
on the true meaning to be attached to the 
judgment of the Privy Council in that case. 

The District Judge in this case took 
the interpretation put upon the words in 
Madana Mohara Ananga Bheema Deo ~v. 
Purushethama Ananga Bheema Deo (2) Ly 
this Court in Fenkalaramter v. Gopalan 
(TI), and therefore held that this adopticn 
is bad. For the reascns stated above 
I think his conclusion is wrong. ; 

The appeal will ke «edjcurred for a fort- 
night for further consideration and for en-- 
quiries to he made as to what took place 
iu the Court below, so that we can decide 
whether to énter judgment or to send the 
case back to the District Judge. The re- 
spordent must pay the costs throughout. 


(10) 
M. W.N.52:9 L. W. 385. 

(11) 49 ind. Cas. 48; 35 M. I. J. 698; (19-8) 
M, W. N, 791 24 M. L. T. 440; 9 L. W., 43. 


——M M! 


*Head-note of 25 M. ie T.—[ Ed | 


49 Ind. Cas. 929; 25 M. L. T. 204; (1919 


1 
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Wallace, J.—The respondent relied, as 
the Distiict Judge has relied, cn the pkra- 
seology in certain passages in the Privy 
Council judgment in Madana Mohana 
Ananga Bheema Deo v. Purushsthama 
Anatnga Bheema Deo (2) and on the inter- 
pretation of those passages by a Bench of 
this Court in Venkataramier v. Gopalan (xx). 

The first passage is that the mother's 
authority to adopt must have come to an 
end when the son she originally adopted 
died, after attaining full legal capacity 
to continue the line either by the birth of 
. a natural born son, (as distinguished from an 
adopted son) or by the adoption to him 
of a son by his own widow. ‘The events 
which put an end to the mother's power 
to adopt to her husband in that view are 
either that her son or adopted son should 
have a legitimate son or should leave a 
widow, that is, the essential pre-requisite is 
not the attainment of his majority or even 
his succession to the estate, but that 
he has or has bad a wife with the result 
that he leaves either a son to her or that 
she survives him as bis widow. The 
common result in either' event is that the 
deceased son's estate is on his death vested 
not in his mother but in his son or widow. 
Therefore, their Lordships, I consider, are 
not propounding any new principle but are 
taking their stand on the old principle 
enunciated by the Privy Council in 
Aichama v. Ramanadha Baboo (12) and 
Bhubun Moyee Debia v. Ram Kishore 
Acharjt Chowdhry (3), namely, that 
when the estateis vested in some heir suc- 
ceeding to, but directly from the deceased 
son, his mother will not be allowed to adopt 
to her husband so as to divest that heir. 

The second passage in their Lordships' 
judgment relied on does not seem to me to 
carry the case any further. Itis to the effect 
"that their Lordships do not desire 
to be understood as saying that even in 
the absence of any power in the son's 
widow to adopt, the succession to Brojo 
Kishore (that isthe son) and his dying alter 
attaining full legal capacity to continue 
the line would not in themselves have been 
sufficient to bring the limiting principle 
into operation, and so to have deteimined 


(123 4 M. T. A. LIW. R.P. C. 5737 Suth P, 
C.J. 197; 1 Sar. P, C. J. 313 18 E..R..600Q, | 
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the authority of Adikonda's widow, who 
was not the widow of the last male owner, 
and could not adopt a son to bim." Here 
again the phrase ‘succession to Brojo 
Kishore” does not to my mind mean any- 
thing more than that he has come into the 
estate. Had it meant attainment of his 
majority, that simpler phrase would have 
been used. I note further that that suc- 
cessionin itself is not sufficient to have de- 
termined the authority of Adikonda's widow, 
but that it must be coupled with the capa- 
city to continue the line as previously ex- 
plained, that is, coupled with a legal marri- 
age. Itis only from such a martiage that 
there will emerge an heir to continue the line 
in legitimate descent and, therefore, until 
such marriage, the full legal capacity to con- 
tinue the line is not consummated. That 
marriage itself is not the whole test, but 
such a marriage as leaves an heir, a son or a 


widow, to the deceased has been laid down: 


in Venbaappa v. Jivaji Krishna (7). 


"ThatIthink is the meaning of Madana 
Mohana Ananga Bheema Deo v. Purusho- 
thama Ananga Bheema Deo (2), in which 


their Lordships were dealing with a case,- 
where the adoption pleaded before them 


would have divested the adopted son's 
widow of the estate, it not haying been 


shown that the son’s widow herself had . 


no power to adopt to her husband, and the 
Board purported to follow and were even 
in full’ agreement with the decision in 
Ramkrishna v. Shamrao (6) based on 
Bhutun Moyee Debia, v. Ram Kishore 
Acharji Chowdhry (3) and Padmakumari Debi 
v. Court of Wards (4) and Thayammal v. Ven- 
kalarama (5) and held that the principle 
laid down in this case determined that case 
also. I find nothing,in Madana Mohana 
Ananga  Bhecma Deo v. Purushothama 
Ananga Bheema Deo-(2) on which to find 
on principle that the mere attainment 
of majority by the son or the adopted 
son divested his mother of the power 
to adopt to -her husband in the 
event of that son’s death without heir. 
Urcer ike Hindu. Law a mjnor can mary 
to get legitimate sons and his widow can 
adopt io Lim, so that- even a minor mav 
down in Madana 
Mohana Ananga Bheema Deo v. + Puru- 
_shothama Ananga Bheema Deo (2) though he 


w 
. 
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has:not yet come into full disposing posses 
Sion of his estate. . 

There is, therefore, nothing in that case 
to support thé District Judge's interpreta- 
- tion of it, as meaning: that the full legal 
capacity to continue the line is equivalent 
to attaining majority, in a case where the 
son has attained age but dies unmarried. 
In this matter there appears to be no 
virtue in law in the attainment of majority 
and. hence, "when that is the only bar 
pleaded, there seems no reason for distingu- 
ishing between a mother's power to adopt 
to herhusband when the minor son or 
adopted son has died, from the power to 
adopt to him when the major son or adopted 
.Son.has died leaving no heir. to- himself 
who will be ousted,from the estate by such 
adoption. See again Venkappa.v. Jivaji 
Krishna (7). > NP 

Hence the mere.attainment of majority 
introduces into the problem no new factor 
on which the respondent can rely.for its 
solution, The purpose of adoption is to 
perpetuate the line, and ifthe only son dies 
without leaving any one to perpetuate the 
line, there seems no good reason’ for 
restricting the power of his mother to perpe- 
tuate it in the only wayshe can, by adopt- 
ing ‘a son to her. own husband. No direct 
authority to.the contrary has been produced 
by the respondent while there is much 
authority in its favour. 

i therefore agree with the 


view: of the 
learned Chief Justice. 





This second appeal having been posted this. 


day for further consideration the Court 
delivered the following l 
JUDGMENT.—This matter having come 
up for further consideration, we think that 
judgment should be-entered for the defend- 
ants in the suit.. l 
‘The question was raised befcre the Sub- 


ordinaté Judgé as to.whether the sapindas 


have in fact consented to the adoption or 
whether. they or: some of .them must be 


defendants -and the question formed part 
of the grounds of appeal before the District 


Judge. The District Judge’s notes show 
that it was.argued before him that these’ 


sapindas. had no.power to .authorise the 


adoption: ` Tt- also appears -from -his~ notes 


t 


that the question covered by the firs 
namely, whether the relations or 
who were. described as remoter reve 


‘could authorise adoption, was arg 


fore,him, for we find his notes on 
contain reference to the question ! 
the reversioners wereinvited and refer 
the defendant's witnesses Nos. 1, 3 an 
a.suggestion that witnesses Nos. 4. anc 
interested witnesses. I can see no 
why this matter has been gone int 
berore him, unless it was on the q 
whether or not the safindas, had d 
thorised this adoption. Further, I 
the judgment itself of the District 
(paragraph 2) a passage in which 
cusses whether the consent of two o. 
reversioners was in fact given, and in 
he finds.that, in respect of, one, of th 
he had. been adopted himself into : 
family, his consent was unnecessai 
as to the other one, after examining 
hibits, he finds that he had power. 
authority. to adopt. This is ‘eno 
my judgment, to show that the 
judge did, dispose of the question 
before him; of course, on that que: 
fact, no second appeal lies. 

` I, therefore, think that .the whole 
has been.disposed of and judgme 
be. entered for the defendants 
respondents must pay the costs tl 
out. 

VN. Order accord: 


—MX bemilai "P — 


. BOMBAY , HIGH. COURT. 
. SECOND Crvi, APPEAL NO. 587 OF 
November I5, 1922. 
Preseni;—Sir Norman, Macleod, 
Chief Justice, and Mr. Justice Ci 


taken:to have consented. -The Subordinate ^ MULCHAND JEKISONDAS—PrA 


Judge decided that issue in. favour of the. 


. APPELLANT 
Pos VEYSUS ^ 
BAI RUKSHMANI—DEFENDA 
—RESPONDENT. 
Construction of document—Hindu Will 
made full owner—Son io succeed on her 
Estate taken by .widow—Death of sor 
stoners, ‘right of. : r : af 


Vol. 72] 


A Hindu testator by'his Will appointed his wife 
to be the owner of his property which she was to 
take into her possession after his death, and con- 
sume, enjoy or do what she liked with what re- 
mained out of the property after performing his 
funeral and obsequious ceremonies, and declared 
that after her death his son, who was a lunatic, 


would be the owner of the’ estate and could do ' 


what he liked with the property. The testator's 
son died before the widow, and a suit was 
brought'by the reversioners to restrain the widow 
from wasting the estate. The question was 
whether the widow took an absolute estate : 

Held, that having regard to the ordinary notions 
of Hindus, it was obvious that the testator did not 
intend that the widow should have absolute powers 
of dispasition during the lifetime of the son; that the 
ŝon took a vested interest in his lifetime which on 
his death, went to his mother who, under the 
Hindu Law took only a limited interest, and, that 
if the disposition in her favour did not give her an 


absolute interest in the first instance, the fact that’ 
she succeeded as heir of her son would not enlarge’ 


that estate. 

Appeal from the decision of the Extra 
Assistant Judge at Ahmedabad, in Appeal 
No. 471 of 1920, confirming the decree passed 
by the Joint Subordinate Judge at Ahmed- 
abad, in Civil Suit No. 822 of 1919. 

Mr. G. N. Thakor (with him Mr. 
Thakor), for the Appellants. 

Mr. G. 5. Rao, for the Respondent. 

JUDGMENT.—One  Ranchhoddas died 
seven years back leaving a lunatic son 
“by name: Chimanlal and a widow. He left 
a Wili in which he stated, after setting out 
his property: 

“So long as I am living I am heir ad 
owner of the said property, the same I 
may consume, enjoy, use.or do what I like. 
Butif by the will of God I die, on my death 
I appoint my wife Bai Rukhi alias Juma 
to be the owner oi my property. There- 
fore, after my ‘death my wife is to take my 
property into her possession with full 
authority, and is to perform the funeral 
and obsequious ceremonies with respect 
to my death. And after doing ihe same 
my wife Bài Rukhi altas Juma is to consume 
enjoy, or do what she likes with respect 
to what remains out of my property. And 
after the death of my wife, my son Chimanlal 
is the owner of my estate, the said Chiman- 
lal may do what he likes with respect to 
my property. Therein none of my relatives, 
friends or other persons have a right or claim. 

Chimanlal died before the widow, and 
the present suit has been brought by 
persons asserting their rights as ‘rever- 
sioners to festtain the widow from wasting 


INDIAN CASES, 
MULCHAND JEKISONDAS V. BAI RUESHMANI, 


RJ.. 


283 


the estate. The suit has becn ,dismisséd 
iri both the lower Courts on. the ground 
that under the terms of the Will the widow 
took an absolute estate. 

The principles of construction to be 
applied to a Will of this kind have been 
quite clearly laid down by various decisions 
of the Privy Council. At one time 
it was considered by the Indian Courts: 
that the husband did not confer an abso- 
lute estate by his Will on his wife, unless: 
he gave express powers of disposition, 
that it was not sufficient for him to say that 
the wife was the owner of the property, 
he must also say that she had ‘the 
power of alienation. But in Surajmani 
v. Rabi Nath Ojha (I) it was held that if 
words were used conferring absolute owner- 
ship upon the-wife, the ‘wife enjoyed the 
rights of ownership without there being. 
conferred by express and additional terms, 
unless the circumstances or the context 
were sufficient to show- that such absolute. 
ownership was not intended. 

The decision was referred to with: ap- 
proval in Bhaidas Shivdas v. Bai Gulab (2). Tu: 
that case the testator by his Will appointed 
his wife executrix, and by clause 3 consti-- 
tuted her owner (maltk)-of his property, 
and: provided ‘that she should leave what- 
ever property might remain after her death 
to two: named daughters as she liked. It 
was argued that later clauses in the Will 
in their terms were inconsistent’ with the 
view that the provisions of the earlier clause 
3 constituted the wife an absolute owner, 
but it was eventually: held by their Lord- 
ships that the subsequent clauses in the 
Will were not sufficient to displace the 
language of clause 3. 

In the present case, we have to see whether 
the words which purport to give an abso- 
lute estate to the widow have been displaced: 
by the later disposition of the property 
to Chiman Lal as malik after the ‘death’ of 
the widow. In Lallu v. Jagmohan (3) 
the testator provided as follows: 


(1) :35 L A. 17 ; 10 Bom. L. R. 59; 5 A. L. T. 
67:12 C. W, N: 231; 18 M. 1. J. 7; 7 €. K. J. 
ESI uU OU UE 30 A. 84 (P. C) 

(2) 65 Jnd. Cas. 974; 49 1. A. 1; 24 Bom. I. R. 
551; 26 C. W. N. 129 ; 15 L. W. 412 ; 20 A. I. J, 
289; 42 M. L. J. 385; 33, Te T- 9147 46 B. 153} 
(1922) AvI. R. (P. C) 193 (P.C 

(3) ‘22 B,409 3 Tr- Ind. Dec. (N. S.) 855." «/ 
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“When I die, my wife named Suraj 
is owner of that property. And my wife 
has powers to do in the same way as I have 
absolute powers to do when I am present, 
and in case of my wife's death my daughter 
Mahaluxmi is owner of the said property 
after that (death). "' 
Suraj took only a life-estate under the Will, 
with remainder over to Mahaluxmi after 
her death. 'That decision was before the 
decision in Suyajmani’s case (x). It may 
be that the Court might not have con- 
sidered the words in that Will sufficient to 
give the widow an absolute estate apart 
from the gift over to the daughter. It 
seems obvious in this case that the testa- 
tor did not intend that the widow should 
have absolute powers of disposition during 
the lifetime of the son; considering the 
ideas a Hindu testator ordinarily has 


with regard to what. will happen to his. 


property on his death, he would not be 
anxious if he had a son alive to give an 
absolute estate to the widow ; especially 
as in this case he only gave powers to the 
widow because’ the son was incapable of 
managing his own affairs. Nor we do think 
that it was intended that the son should 
only have a contingent interest as the learn- 
ed Judge thinks. That would be cons 
trary to the usual ideas of a Hindu testa- 
tor, nor was there anything in the Will 
to show that Chimanlal’s interest was merely 
a contingent one, as the case would have 
been if such words had been used as “ if 
“my son Chimanlal survives my wife then 
he wil be malik of my property. We 
think Chimanlal took a vested inter- 
est in his life-time, and on his death that 
would go to his mother, who would under 
Hindu Law take only a limited interest 
and if the disposition in her favour did not 
give her an absolute interest in the. first 
instance, the fact that she succeeded as 
heir of her son would not enlarge that 
estate. 

We think, therefore, that the widow has 
not an absolute estate with powers of dis- 
posal over the property. The appeal must 
be allowed and the suit must be remanded 
for decision on the remaining issues. The 
appellants to have costs here and in the 
Court below. Costs in the First Court 
will be costs in the cause. 

W. C. A. Appeal allowed. 





It was held that 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER NO. II3 OF 1622. 
December 12, 1922. 
Preseni-—Mr. Justice Spencer and 
Mr. Justice Venkatasubba Rao. 
SWAMINATHA MUDALIAR—DEFENDANT 

9——APPELLANT " 
: VEYSUS l 2 
KUMARASWAMI CHETTIAR AND 
OTHERS—PLAINTIFFS—RESPONDENTS. | 

Civil Procedure Code ( Act V of 1908), O. 1. rr. 
8, 10— Representative suit— Fresh plaintiffs, addition 
of, after decree. A 

It may be unusual to bring fresh plaintifis on 
the record after a decree has been passed but there 
is authority for doing soin O. I, r. 8 of the Civil 
Procedure Code. (p. 285, col. I.) 

In i representative suit, all members of the 
class ou whose behalf the suit is brought are in 
effect parties to the suit aud O. I, r. 8 of 
the Civil Procedure Code expressly permits any 
person on whose behalf a representative suit is 
instituted 'to apply to the Court to be brought 
on the record, and the words of the rule are 
not limited as they are by O. I, r. 10 by the 
purpose being expressed as that of adjudication on 
the questions arising in the suit. (p. 285, cols. x & 2.] 

Where certain decree-holders who have obtained 
a decree in a representative capacity neglect 
to enforce it for a number of years, the Court can 
allow other persons interested to be added as 
party plaintiffs and to take out execution of the 
decree. [p. 285, col. 1.] 

Srinivasa A4wangar v. Arayar Srinivasa Aiyan- 
gar, 6 Ind. Cas. 229; 33 M. 483; 8 M. k. T.- 33: 
20 M. L. J. 546; (1910) M. W. N. 479, Prayag 
Doss Ji Varu Mahant v. Srirangacharlu Varu, 
28 M. 319; 15 M. L. J. 133, Krishnamachariar 
v. Chinnammal, 18 Ind. Cas. 369; 24 M. L. J. 192: 
13 M. L. T. 151 ; (1913) M. W. N. 194, Vakhatchand 
Lakhmichand v. Advocate-General, 8 B. H.C. R. 
96, Goodall v. Mussoorie Bank Limited, 10 A. 97; 
A. W. N. (1887) 288; 6 Ind. Dec. (S. N.) 65, 
Lingammal v. Chinna Venkatammal,6 M. 227; 
7 Ind, Jur. 192; 2 Ind. Dec. (N. S.) 437, relied on, 

Jotindra Mohan Tagore v. Bejoy Chand Mahatap, 
32 C. 483, distinguished. RU 


Appeal against the orde., dated 27th Jan- 
uary 1922, of the District Court, Fast 
Tanjore, at Negapatam in E. A. No. 406 
of 1920 in QO. S. No. 1 of 1921. 

Mr. K. Rajah Iver, ior the Appellant. 

Messrs. K. Bhashyam Iyenger and K. S. 
Desikam, for the Respondent. 

JUDGMENT.—This suit was instituted 
under section 14 of the Religious Iindow-' 
ments Act by three persons acting in a 
representative capacity. The decree obtain. 
ed in the High Court on appeal was for 
the recovery of a certain sum of mone, 
as damages on behalf of the temple, Tw 
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our of the three plaintiffs are still alive and : 
there has been no devolution of their interest 
upon the respondents. The District Judge’s 
order does not purport to be one made 
under O. XXII, r. 10 and it is, therefore, not 
necessary for us to consider the applicability 
of that rule. 

The District Judge has osdered the res- 
pondents to be brought on the record as 
decree-hoiders because they represent the 
temple in their capacity as trustees and. 
because it is in the interests of the trust 
that the decree should be executed, the 
original decree-holder having neglected to 
enforce it for over five years. 

it may be unusual to bring fresh plaintiffs 
on the record after a decree has been passed, 


but there is authority for doing so under ' 


O. I, r. xo in Vakhatchand Lakhmichand v. 
Advocate-General (x) and in Lingammal 
v. Chinna Venkatammal (2), although it 
might be improper and inconvenient, in 
particular cases to add defendants after 


. decree and to allow proceedings to be taken 


against them in execution [see Goodall v. 
Mussoorie Bank Limited (3). On the 
contrary, it was held in Jotindra Mohan 
Tagore v. Bejoy Chand Mahatap (4) that 
the power of the Court to add parties depends 
ou whether the questions arising in the case 
are still.sub judice. That may be a sound 
principle in suits where no other iuterests 
ate involved but those of the individual 
plaintiffs and defendants. l 

In a representative suit, however, like the 
present, as ob erved in Krishnamachariar 
v. Chinnammat (5), all the members of the 
class -are in effect parties to the suit and 
any one of them is entitled to bring himself 
on the record as an actual party [see also 
Srinivasu Atyangar v. Ayayar Srinivasa 
Aiyangar (6)!. 

Order I, r. 8 expressly permits any person 
on whose behalf a representative suit is in- 
stituted to apply to the Court to be brought 
cn the record, and the words of this rule are 


4 
- (iy 8 B. H. C. R. 96. " i 
(2) 6 M. 227; 7 Ind. Jur. 192; 2 Ind. Dec, 


JE: 
10 A. 97 ; A. W. N. (1887) 288; 6 Ind. Dec. 
65 ' 


(5 
L. 2 I51; (1913) M. W..N. 19 

(6) 6 Ind. Cas. 229 33 M. 483; T: 
33! 20 M. Le J. 546 : (1910) M. W. N. 


32 C. 483. 
18 Ind. Cas. 369; 24-M. L. ]..192 ; 13 M, 
4 7 
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not limited, as they are by O., I r. ro, Ly the 
purpose being expressed as that of adjudi- 


‘cation on the questions arising in the 


suit. In Prayag Doss Ji Varu Mahant w. 
Tirumala Srivangachariay Varu (7), which 
was a scheme suit, it was held that 
persons intetested might. enforce in 
execution the directions in the scheme. 
The principle involved is the same heie, 
and we, therefore, consider that the District 
Judge acted properly in bringing the re- 
spondents on the record. Edi 


- The appeal is dismissed with costs. 


V. N, V. 


Afbeai dismissed. 
(7) 28 M. 319; 15 M. L. J. 132. ! 


BOMBAY HIGH COURT. 
CIVIL APPLICATION NO. 505 om. 
December r5, r922. 
Present :—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Crump 
GULABRAO MANYÀBA BHOITE . 
DEFENDANT——APPLICANT 
`“, — UEFSMHS l 
VINAYAK BAPUSAHEB KADAM 
| —PLAINTIFF—RESPONDENT, ; 
Civil Procedure Code (Act V of 1908). O, XL I, 


7. 10—Security for costs—Discveii f 
Poverty of appellant. ANG, NES 
AS a general rule, a Court is loath to prevent 
an appellant from pursuing the remedy allowe:l to 
him by law merely on the ground of povert 
But each case must be considered on ‘its oe 
merits. Where an appellant has Jost 
his case in the Trial Court, and an attempt to 
recover casis by the successful party has failed 
security should be taken for the costs of the 
appeal ,p. 286, col. r.] 
Monecrji Limji Mancherji v. Goo.tai 
2. Ind. Dec. (N. 8.) 162, distinguished. 
App:cation. 

Mr. D. C. Virkar, ior the Applicant, 
Mr. V. D. Limaye, forthe Respondent. - 
JUDGMENT —This is an application by 
a successful party in the Court below that 
this Court should demand from the appel- 
lant security for the costs of the appial 
and of the original suit. The applicant prove 
ed that an attempt was made to execute 
the decree in his favour for casts, but with- 
out success. Undoubtedly, under © 

46 


1922, 


SB. 141; 


. ; 286 


. XT, r. ro, the: Appellate Court may in its 
discretion demand from the appellant secu- 
tity for the costs of the appeal or of the 
original suit, or of both. We were refer- 

red to the decision in Maneckji Limp 
Mancherji v. Goolbai (1) in which a similar 
application was made, under the corre- 
sponding section 549 ofthe then Civil Pro- 
cedure Code (Act X of 1877). The Court 

declined to make the order, the Chief Jus- 
tice saying '' The poverty of the defendant 
is no ground for depriving him of his right 
to appeal." ‘That was a decision on the 
facts of the case. It was reported, because, 
I presume, it was considered that a rule 
of guidance for the. exercise of the Court's 
discretion was thereby laid down. But 
where the Court has, been given absolute 
discretion to make an order for security 
for costs, then,in my opinion no Bench ot 

Judges canlay down rules which purport to 

fetter the discretion of other Judges in any 
similar application which may be made 


thereafter. . It is quite.true that as a general , 
rule a Court is loath to prevent an appellant . 


from pursuing the remedy allowed to him 


by law merely on the ground of poverty. . 


' But each case. must stand on its own 
a party should be directed to give security, 
at any rate for the costs of the appeal, 
before he is allowed to. go further. In 
this case the appellant is a minor who filed 
asuit through his next friend, his natural 


father, asking fora declaration that he had . 
been validly adopted. He has lost in the- 
, Trial Court, and we thinkthat, as thecosts . 


in the Court below of the successful party 
could not be recovered, security should be 
given for the costs of the appeal. To 


absolute.. One month is allowed to give the 
security. What the nature of that security 


It does not matter where the security comes 

from so jong as itis sufficient. Costs costs 

. in the appeal.. | | 
«OW. C. A. Rule-made. absolute. 
(1) 3 B. 141; 2 Ind. Dec. (N. 54) 162. 
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l PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH COURT. 
| December 8,.1922. 
Present.—Lord Phillimore, Sir John -Edge, 
Kr., Sir Lawrence Jenkins, Kr., and Lord 
Salvesen. 
BAIKUNTHA NATH CHATTORAJ 
e—cÁPPELLANT ` 
VEYSUS l 
PRASANNAMOYI DEBYA AND 
ANOTHER—— RESPONDENTS. 
Evidence Act (I of 1872), s. 154, 


Hostile witness, declaration of—Court, power 
of proof—Forged document 


scope of— 


— Finding of Court. 
There is nothing in section 154 of the Evidence 


Act as to declaring a witness hostile; that section 


merely provides that the Court may in its discretion 
permit the person who calls a witness to put any 
questions to him which might be put in cross- 
examination by the adverse party. [p. 287, col. 2.1 

The burden of proving a Will is on the party 
who sets it up, and if the Court finds that an 
alleged Willis ‘not a genuine document, it ought 
to record a finding that the alleged Will is not 
proved. To record a finding that the Wili is a 
forgery is to go beyond what the law requires. [p. 
290, col. 2,] 

Appeals from the decision of the Calcutta 
High Court, dated the ráth. April -1621, 
reversing that of the District Judge, 


facts,. and there may be cases in. which ,Bankura, dated the 20th February 1920. 


Messrs. DeGruther, K. C., and K. Brown, 


. for the Appellant. 


Messrs. Lowndes, K. C., and Parikh, for 
tbe. Respondent. ao 

JUDGMENT.—These are consolidated 
appeals from . two decrees of the High 
Court of Judicature in Bengal, dated the 
14th April 1921, reversing two decrees 
of the Court of the District Judge of 
Bankura, dated the 20th February 1920. 

Madhusudan Chattoraj, a Hindu governed 


that extent, therefore, we make the Rule “by the Dayabhaga School of Hindu Law, 


died leaving four sons, Radha Ballav, 


‚Brahmananda, Raj Ballav, and the pre» 


should be is for thelower Court to, decide. ‘sent appellant, Baikuntha Nath. 


Brahmananda died in 1913 leaving all 
his property by Will to his widow, Manda- 


“kini Debi.- 


Mandakini died on the 16th September 


. 1918, and her sister Prasannamoyi Debya the 


widow of Raj Ballav, and the respondent in 


- these appeals, propounds in this litigation a 


paper writing, dated the xr4th September, 
1918, as the. last Wall of Mandakini. 

She is opposed by Baikuntha Nath, 
her husband's;younger brother, and by 
Ashutosh Chattoraj, Radha Ballav's son, 
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The interest of the objectors is not in dis- 
pute. 
The District Judge pronounced 
against the Will and granted Letters of Ad- 
‘ministration to Baikuntha Nath. The High 
Court, reversing this decision, ordered and 
decreed that Probate of the Will should 
issue to Prasannamoyi, and that the ap- 
plication for Letters of Administration made 
by Baikuntha Nath be dismissed. 


The outline of the story as to the pre- 
paration and execution of the alleged Will 
as presented on behalf of the proponent 
is briefly as follows. On the 13th of Sep- 
tember Natabar Mukerji, it is said, chanced 
to call on Mandakini, whom he describes 
as his Dharam mother, and found her suffer- 
ing from fever. He was told by the night 
of that day that she intended to execute 
a Will, and that he should stay there to 
manage its execution. On the ;4th at 
2 P. M. he was asked to arrange tor the exe- 
cution of the Will, and on "his protesttng 
that he had no experience in Will draft- 
ing he was given a draft that had been pre- 
pared for Mandakini by a Pleader named 
Upendra Nath. A Pleader named Babu 
Bhut Nath Mandal was then called in; he 
examined the draft, and dictated the docu- 
ment now propounded to Natabar, who 
wrote it out. 

‘At 4 or 4-30 in the same afternoon it was 
reid over and explained to Mandakini, 
but as she was illiterate Natabar signed her 
name for her. The paper writing was 
signed by seven attesting witnesses, Bhut 
Nath Mandal, Kandrapa Behari Ghese, 
Raj Narayan Biswas, Trailokva Nath Karak, 
. Nagendra Nath Ghose, Surendra Nath Man- 
dal, and Gosta Behari Mandal. It was 
then taken to Prasannamoyi, who was in 
an adjoining hut, but as she, too, was suffer- 
ing from fever, it was taken back to Manda- 
kini, who, helped by Natabar, took the Will 
to another hut and placed it in an iron safe 
together with the draft. Natabar stayed 
at the bari that night and then left. Manda- 
kini died on the 16th of September. 

This is the proponent’s version of what 
happened. The objectors contest its truth. 


In proof of the execution the proponent 
has called Natabar, the writer, and the four of 
. the seven attesting.witnesses. On Surendra 
Nath'Mandal no reliance 'has been placed 


by either Court, and his ie ence nerd not 
be considered. 

Nagendra Nath Ghose does not —" 
tbe proponent's case, for in his examination- 
in-chief he declared that he ‘did not know . 
whether Mandakini executed any Will, and 
that it was to a blank paper that he put his 
signature at the request of Ram Lal 
Gossain. 

Án application was, therefore, made to 
the District ‘Judge to ‘declare. the witness 
hostile and to allow the proponent to cross- 
examine him. 

This is a position for which provision is 
made by section 154 of the Evidence Act, 
which says: nothing as to declaring a witness 
hostile but provides that the Court may 
in its discretién permit the person who, 
calls a witness, to put any questions to him 
which might be putin cross-examination 
by the adverse party. 

One -cf the Appeal Court's adverse .com- 
ments on the Trial Judge’s conduct of the 
case is that the cross-examination of this 
witness was improperly disallowed. No 
such objection was made in the grounds of 
appeal to the High Court, and it would 
seem as though this comment must have 
been made without the Court’s attention 
being drawn to that portion of the order- 
sheet in which the District Judge remarks 
as the record of the deposition indicates, 
that the witness was virtually cross-examin- 
ed though the Judge in fact did not think 
he had. turned hostile. 

On this part of the case, therefore, it only 
remains to consider the evidence of: the 
writer, Natabar Mukherji, and the two 
attesting witnesses Bhut Nath Mandal, 
and Trailokya Karak. 

In a sense Natabar is the most-important 
figure. The part heis said to have taken 
has already been indicated. 

Though his home was in the neighbour- 
hood of Kundu Pushkarni where Mandakini’s 
bari was, he was actually employed. at the 
date of the alleged execution at the Nakarka 
colliery 300 or 400 miles distant. His story 
is that in September 1913, heating of his 


wire S iliness 'he returned to his home, which 


is six mites from Mandakiri's bari, having 


taken seven days' leave for that purpose. 


He went on ‘the er3th of September to see 
Mandakini reaching her bari about noon. 
On the 14th there was the preparation 
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ard execution of the Will, which has already 
been suffictently described for the present 
purpose. If this be accepted, as it was 
by the High Court, as a true story, there 
. would be no difficulty in holding the Will 
proved. But the District Judge before 
whom the witness was examined, did not 
believe Natabar's testimony. In arriving 
at this conclusion he was to a considerable 
extent influenced by the letter , and 
post-card, Exhibits A and A-1. Though 
it possibly is not a matter of any great 
importance, it would seem probable, from 
such post-marks as are available that the 
post-card, contrary to what has been sup- 
posed, was later than the letter. 

The District Judge regarded the letter 
as showing in the light of the facts to which 
he refers that Natabar was not in Kundu 
Pushkarni on the date the alleged Will is 
said to have been executed. The High 
Court did not share this view, and evidently 
was greatly influenced by the idea that Nata- 
bar was never called upon to explain the 
contents of the communication. The same 
contention has been urged on this appeal, 
but it is founded on a misapprehension. 

he letter was not sprung on the pro- 
ponent as a surprise at the trial. In the 
previous arbitration proceedings the letter 
and the post-card were produced evidently 
“as relevant to the issue whether the Will 
set up by "Prasannamoyi was a genuine 
and valid document, and for the purpose 
of raising a suspicion in the minds of the 
arbitrators, as indeed would seem to have 
been its affect (see the deposition of Harish 

ndra Sarkar). 

e then the letter aud the post-card 
were shown to  Natabar the purpose 
must have been well understood, and from 
the record of his deposition it is manifest 
that, after being shown the letter, he was 
directly asked whether it was not a fact 
that he was not at Mandakini's bar! on the 
alleged date of execution. 


On re-examination no attempt was made 
to elicit any explanation and the learned 
Judge delivered his judgment in eight days, 
when:the, incident and the impression it 
created must still have been fresh in his mind. 
In their Lordships' opinion the materials on 
the record when carefully examined do not 
support the High Courts criticism. . 


But it is not by these Exhibits aione that 
the District Judge was influenced. Nata- 
bar, though alleged to have been in con- 
stant attendance at Mandakini’s bart 
from noon of the 13th to the night of the 
14th, was not seen by the Doctor, Sham 
Charan Barat, who was the lady's  medi- 
cal attendant throughout her illness and 
saw his patient every day. - And not only 
did he. not.see Natabar, but he deposes 
that he did not hear of any Will by Manda- 
kini during the time he treated her. There 
are other witnesses to the same effect to 
whom allusion will be made later. 

Bhut Nath Mandal is not only an attest- 
ing witness, but is said to have dictated 
the Will using for that purpose the draft, 
Hxhibit 2. Though he is a Pleader of the 
Burdwan Court, his persistent attempt to 
evade his obligation to give evidence does 
not inspire confidence in him as a witness. 
The District Judge was unable to believe 
him, he certainly was in the best position 
to judge of hiscredibility, and no sufficient 
reason has been shown for disturbing his 
appreciation of this witness’s testimony. 

Trailokbya Karak is a junior servant of 
Prassannamoyi on the small pay of Rs. 48 
a year. 

. He deposes to the due exposition of the 


paper writing, but the Trial Judge did not 


think him a witness on whose testimony 
its genuineness could be supported. And 
it is significant that while Trailokhva is 
called his senior and superior in service, 
Raj Narayan Biswas, the chief Gomasta, 
though an attesting witness, was not cited. 

Prasanna was examined on commission. 
She does not depose to the actual execution 
of the paper writing and her evidence does 
not materially strengthen her case. 

This will be an appropriate place at which 
to allude to the evidence of Upendra Nath 
Das. He is not a witness to the execution 
of. the Will, buthe deposes, and no doubt 
truly, to having prepared the -draft 
Exhibit 2. The Courts in India have, in their 
Lordships' view, attached more importance 
and significance to this document than 
it deserves. There can be no doubt that 
the alleged Will was based on it, and with 
such modifications as were necessary fot 
the purpose in hand was in effect a rcpro- 
duction of it. It might have been of dis- 


tinct value if the issue had been whether 
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Mandakini had understood an instrument 


admitted or proved to have been executed: 


by her, or if her mental capacity had been 
questioned. But that is not the issue here; 
the only matter in contest is the fact 
of execution by or on behalf of Manda- 
kini. Upendra’s statement that he cannot 
give the month or year of the deaft, and 
that he cannot be positive if the draft was 


before or after the 16th September, which 


is the dateof the Mandakini's death, may, 
in view of his intimate connection with the 
litigation, invite a certain amount of com- 
ment, but their Lordships find nothing on 
the record that would justify any imputa- 
_ tion that this Pleader of 20 years’ stand- 
ing was party to any conspiracy or knowing- 
ly prepared the draft to further any sinister 
purpose. But, at thesame time, their Lord- 
ships consider that his evidence has little 
or no bearing on the question whether or 
not the: alleged. Will was in fact executed. 

‘From this survey of the evidence it is 
apparent that this is eminently a case where 

.the valae of the proof depends upon an 
appreciation by the Trial Judge of the cre- 
dibility of the witnesses. 

In their Lordships’ opinion there is no 
sufficient reason shown for disturbing that 
appreciation, and in so saying they do not 
overlook what has been: urged as to 
the propriety of the dispositions in view 
of'the close relationship and intimacy bet- 
ween Mandakini and Prasannamoyi. 

But the proponent’s difficulties do not 
end with the infirmity of her direct evidence 
as to execution. There are other factors 
in the case which call for especial caution 
in approaching the proponent’s story. The 
document was not actually signed by 
Mandakini, and so there is not the assurance 
of genuineness that would have been afford- 
ed by the presence on it of her recognized 
signature. “Then, again, the absence of 
Mandakini’s relations and connections in- 
vites comment, as does Prasannamoyi's 
conduct and her delay in putting forward 
the Will after. Mandakini's death. 

In contradiction of the story of the exe- 
cution, several witnesses have been called 
who declare that, notwithstanding the 
opportunities of observation they posscss- 
ed, Natabar was not seen by them at Manda- 
Kini's bari and no ,Wil was mentioned. 
‘Another witness, Kalipada Roy, described 


iod 


as a Doctor, deposed that he was asked by 
Kandarapa Ghese and Ram Lal Gossain 
to become a witness to a Will alleged to have 
been executed by Mandakini and further to 
say that he “had attended Mandakini 
during her last illness and that she executed 
a Will in presence of such and such persons.”’ 
This, he says, was after the death of Manda- . 
kini. The District Judge did not dis. 

believe him. l | 

The High Court. regarded this witness — 
as “obViously unreliable ", apparently | 
under theimpression that his evidence was 
that he had been asked to be an attesting 
witness toa Will then in the safe. But that 
is not the sense in which their Lordships 
read his evidence, for the expression used 
by him points to a request to be a witness | 
to the Will at the trial, and this involves 
no such impossibility as the learned Judges 
ascribe to his words. i 

Ananta Lal Ghose’s evidence may. metit: 
the doubt thrown on it by the High Court. 
No great reliance was placed on it by the 
District Judge, nor will their Lordships 
treat it as of any value. It, however, calls 
for this remark that it does not, in their 
Lordships’ opinion, justify the chargefounded 
on it in the argument before this Board 
that there was a conspiracy on the part 
of the objectors to procure faise evidence 
in order to defeat the Will. No such sug- 
gestion was made in the grounds of appeal 
to the High Court, ot even in the appellate 
judgment or the case for the appellant 
on these appeals. It was first advanced 
in the argument before the Board, and 
in.their Lordships’ opinion has no adequate, 
foundation. ' 

It may be that when the proponent’s 
case was closed the precise character cf 
the adverse evidence in disparagement of 
the alleged Wil was not aticipated, but the 
strength of the opposition must have been 
sufficiently apparent to show the urgent. 
necessity for calling all available evidence. 
And yet Raj Narayan Biswas and Kandrapa 
Behari Ghose, two of. the attesting 
witnesses, were not called, nor was Ram 
Lal Gossain, to whom Nagendra Nath 
Ghose refers, though he seems to have 
been assisting in the conduct of Prasanna 
moyi’s litigation. 

The conclusion at which the District 
Judge arrived after a careful consideration 
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of: the evidence and all the circumstances 
of the case was that the Will was not a 
genuine document, but a forgery. In so 
| finding he went Leyond what the law re- 
quires. The burden of proving a Will is 
on the person who sets it up, and it would 
have been enough for the purpose of this 
case to find, as their Lordships hold to be 
the case; that the alleged Will was not 
po Their Lordships will, therefore, 

umbly- advise. His. Majesty that these 
appeals be allowed, the decrees of the 
High Court set aside, and those of the Dis- 
trict Judge restored, with.costs throughout. 
The respondent Prasannamoyi must pay 
the appellant’s costs of tbese appeals. 

‘Appeals allowed. 

W.C. A. 7 

Solicitors for the Appellant.—Messrs. 
Watkins and. Hunter.: 

Solicitor for the -BESDOBdeap eM 
Daleado. —- 
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BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL No. 480 OF 1921. 
November-.8, 1922. 
Present:—Sir ‘Norman Macleod, KT., 
Chief Justice, ‘and Mr. Justice Crump. 
SHRINIVAS LAXMAN NAIK 
AND OTHERS—PLAINTIFFt-—ÁPPELLANTS 
VEFSTUS, 

CHÀNB ASAPAGOWDA BASANGOWDA 

GOWDUR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

\Morigageebond—Money payatle by instalmenis 
— Entire sum pbavable on default——Default in 
fayment—-Suit ic recover <nstalmenis in ‘default 
only—Subsequesi. swit for remaining enstalments 
— Cause of action—Limiiation Act (7 X of 1908), 
Sch., I, Art, x32— Civil. Procedure Code (Act V of 
1908), O. II,v.2- 

On 22nd October I902 A executed a mortgage- 
deed;in favour of B, which provided for payment 
of the mortgage-money by, twelve. annual instal- 
ments, and, that. in case of. default of any one 
instilment the’ whole amount remaining due 
would -be paid at once. Default having been 
made in payment of the first two instalments, 
B iastituted: a suit in 1905 to recover the amornt 
of ‘these instalments and obtained a decree, 
further instalment was paid, so °B ou 2oth | May 
1917' instituted another suit for the remaining 
fen. instalments ; 


E. 


No. 


Held, that the right of action to sue for the 
whole amount of the mortgage having accrued to: 
B in 1905, the suit was barred by limitation under 
Article 132 of Schedule I to the, Limitation Act. 
and, further, that as B only sued for two ina, 
stalments in 1905, iustead of for the whole of the 


felief to which he was entitled the suit was also’ ` 


barred, under O. II, r. 2, 
Code. [p. got, col. 1.] 

Gaya Din v. Jhuman Lal, 28 Ind. Cas. gid; 
37 A. 400; 13 A. L. J. 510, Nathi v. Tursi, 63 Ind. 
Cas. 886; 43 A. 671; 19 A. L. J. 712 and Narna ` 
y. Ammani Anima, 35 Ind. Cas, 418; 39 M. 0814: 

4 L. W. 77:20 M. L. T. 174; (1916) 2 2 M. wW. N. 
o 31 M. L. J. 865, followed. 

Raichand v. Dhondo, 47 Ind. Cas. 313; 20 Bom; 
L. R. 773; 42 B. 728, not followed. 


of the Civil i 


Second Appeal from the decision of they 
District Judge Bijapur, in Appeal No. 33 of: 
I9r9, confirming a decree passed. by’ 
the Subordinate .Judge at Bagalkot, a 
Civil Suit No. 215 of 1917. 

Mr. G. N. Thakor, (with him Mr. H. Ba 
Gumaste), for the Appellants. 

Mr. G. P. Murdeshwar, for the Respondent, 


. JUDGMENT. 

Macleod, C. J.—'lhis suit was filed s 
the plaintiffs to recover on a mortgage-bond . 
the balance. due. The mortgage-deed was 
passed on October 22nd 1902. It was for. 
Rs. 1,200, and it provided for the payment. 
of Rs. 1,200 by I2 annual instalments of- 
Rs. roo each. In case of default of payment ; 
of any one instalment the mortgagors agreed.. 
to pay the whcle amount remaining due: 
at once. There was a, further clause to 
the effect that the defendants should pay. 
interest at fifteen per cent. on the amount. 
accrued due from the date of default until 
the date of payment. The defendant only. 
paid Rs. 44 during 1902 and 1903. In, 1905, 
the. mortgagee filed Suit No. 173 of 1905. 
to recover the amount of the first two. in- . 
stalments and obtained a decree for Rs. 180. . 
No evidence -was given to show, whe-, 
ther anything was paid under the decree. 
Then the. mortgagee waited until, May. 
20th 1917, when he filed: this, suit for the. ; 
remainiag ten instalments. Two main, 
issues were raised :—Whether tke plaintiff's. 
suit was in time; and whether the suit was, 
barred by O. II, r. 2, of the Civil Procedure. - 
Code. ; 


Now, under the terms of the mortgage." 
deed in the case of default the whele amount: 
was payable, and consequently a su't could: 
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‘be. brought by the mortgagee to enforce 
payment of the money charged upon the 
mmoveable property within twelve years 
rom the default because the money became 
«ue on stich default. It seems to have been 
urged that, because a party to whom money 
is due is not bound to file a suit, therefore, 
time is not running against hime If that 
argument were to hold good, it would 
nullify the Statute of Limitation, for no one 
is obliged to bring an action. What the 
Statute of Limitation lays down is, that if 


a party has a right of action, that right can. 


only be allowed to remain in existence 
for a prescribed time. If he does mot 
choose to bring a suit within the time 
prescribed then his right of action is gone. 
Therefore, it would appear that, certainly 
in. I905, the plaintiffs had a right of action 
to sue for the whole of the mortgage amount, 
and as they only sued for two instalments, 
when they ought to have sued for the whole 
amount, any fater suit to recover the balance 
was barred: under O. II, r. 2. The learned 
Judge found it unnecessary to find on 
that, issue as he found on the question 
of limitation that the suit was barred. But, 
as a matter of fact, the two issues are really 
connected with each other,. because if the 
right of action to sue for the whole amount 
‘arose in £905, when the first default was 
made; then clearly the present suit was 
barred by limitation. -It was also barred 
under O.II,r. 2, because plaintiffs chose 


to file a suit in 1905. for two instalments 


when they ought to have claimed the whole 
of the relief to which they were then enti- 
tied, 

We have. been referréd.to various decisions. 
In Gaya Din v. Jhuman Lal (x) a Full 
Bench held that if in a mortgage re-payable 
by instalments the whole amount could be 
“ecoveted in the case of default, the mort- 
gage-money became due on such default and- 
Art. 132 of Schedule I of the Indian Limi- 
tation Act was applicable. 
v. Tursi (2) the same point arose in a case 
where a mortgage-bond provided a period 
for re-payment, but also provided that if 
the borrower made defaultin the payment 
of any instalment of interest, the creditor 
could sue for the whole amount due. It 


4X) 28 Iud; Cas, 910; 37 A. 400; 13 A. L. J. 510 
(2) 63 tnd, Cas, 886; 43 A. 641; 19 A. Te Js 722 


INDIAN CASES; ` 
SHRINIVAS LAXMAN NATK Y; , CHANBASAPAGOWDA BASANGOWDA GOWDUR,; 


Again,in Nath. 


ie 


was. held that limitation, under Art. 132-- 
of the Tirst Schedule to the Indian Limita- 
tion Act, 1908, began to run from the date. 
of the first default, that being the date 
when, according to the terms of the bond, 
the whole money became due. In the 
judgment their Lordships say (page 672*) :— 

“The terms of the bond may be com- 
pendiously stated as providing that if the 
borrower makes default in the payment 
of any instalment of interest,. the lender 
can sue for the whole amount, although a 
period is provided. for re-payment if 
the borrower re-pays regularly |. according. 
to the terms of the bond. It is impossible 
to hold, whether you call it an option or 
not, that à creditor has a right to sue; and. 
yet that the.money is not, due. Itis merely 
a question of contract. The borrower 
has agreed that the creditor shall have 
the right to sue for the whole of the prin- . 
cipal and .interest ‘become due’. ” 

Further they say: 

“ The liability to pay, or, in other. words, 


the test of whether mcney "becomes. due or 


not, is the obligation which the borrower 
had taken upon himself by his signature 
to the written document. It cannot depend 
on the violation of the creditor. The vio- 
lation of the creditor merely decides the 
remedy which he chooses to seek. No 
mortgagee.or creditor js.'bound to sue.’ " 
We prefer to follow those cases rather than 
the contrary decision in Narna v. Ammani 
Amma (3) They are also in confirmity 
with the decision of this Court in Raichand 
v. Dhondo (4) which no doubt was a case 
relating to the execution of an instalment 
decree, but the principle applicable is, the 
same. Wwe have also been referred to the 
decision in Amrit Khanderao Kango v. 
Govisid Ramchandra (5) of Mr. Justice Heaton 
and myself where we held that the evidence 
showed: that the parties had agreed that 


'no advantage should be taken of the clause 


in the decree which enabled the creditor 
to take out execution for the whole amount. . 
But there is no evidence in this case- 


(3). 35 Ind. Cas. 418; 39 M. 981; 4 L. W. 77 


' 20 M. I. T. 174; (1916).2 M. W..N. 125; 31. M. L, J.. 
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' of limitation was correct. 
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that there was an arrangement between 
the mortgagor and morigagee that,in spite 
of the default, the clause in the mortgage- 
bond enabling the mortgagee to sue for the 
whole amount should be treated as a nullity. 
In fact, there is no evidence whatever of any 
communication between the plaintiffs and 
the defendants with regard to this mort- 
gage after the first payment was made of 
Rs. 44. We do not kuow whether the de- 
fendant appeared in the suit which was 
filed in 1905, and it is impossible for us to 
find anything in the record from which 
we could infer that there was any agree- 
ment between the parties which would en- 
able us to hold that it was arranged that the 
mortgage-money should not be considered 
as having become due when defawt was 


‘made in paying instalments. 


-The result must be that we think that the 
decision of the lower, Court on the question 
It follows that 
the appeal must be dismissed with costs. 

Crump, J.—I concur. 


W. C. A. Appeal dismissed. 


MADRAS HIGH COURT. 
CIVIL, APPEALS Nos. 352 OF 1918 AND 222 
OF 1919. 
September 14, 1922. | 
Present -—Mr. Justice Krishnan end Mr. 
Justice Venkatasubba Rao. 
TADEPALLI SUBBA RAO GARU AND 
' OTHERS— DEFENDANTS—APPELLANTS 
VETSUS 
Sri BALUSU BUCHI SARVARAYUDU 
AND OTHERS—PLAINTIFFS—DEFENDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss.’ 6c, 
76, 83, 91-—Mortgage—Morigagee becoming owner 
of part of morigaged property—Redemplicn Ly 
assignee of portion of equity of redemption— Tender, 
cffect of— Account, basis of—Redemption suit— 
Decree— Deposit of smorigage-money—Withdraual by 
movigagee— A cquiescence— Appeal, 

, The assignee of a share only of the mortgagor’s 
interest is a person entitled under section 91 of 
the Transfer of Property Act to redeem the whole 
mortgage and to deposit the whole of the mortgage- 
debt notwithstanding that the mortgagee has be- 
come owner of part of the mortgaged property. 
This statutory right is not taken away by 
recognition in section: 60 of tine Act of the tight 
of partial redemption. in. cestein cases. [p. 993, 
cols 1 & 2) 


A tender or deposit hy the assignee i such a 
case must. be of the whole amount of the inortyege- 
debt without any proportionate reduction in 
respect of the part ot the mortgaged property 
purchased by the mortgagee where such reduction 
has not been ascertained either by agreement cr 
by Court. [p.293, col.2.] l 

Though in such a suit for redemption, the mort- 
gagee has right to retain possession after the 
tender, having regard to practical convenience 
and the scheme of the Transfer of Property Act, 
the proper course for the Court to adopt is to 
determine the amount of the mortgage-debt for 
which the properties purchased by the mortgagees: 
are liable and to allow the redemption of fhe rest 
only, on payment of the proportionate amount 
and settle all the questions arising between the 
parties so as to obviate the necessity for a fresh 
suit to adjust the rights of the owners of the equity 
of redemption. fp. 295, col. I.) 

The effect of a lawful tender or deposit of the 
mortgage-money is to determine all the mort- 
gagee's rights including his right of retaining 
possession and transfer them to the redeeming 
mortgagor and this principle is equally applic- 
able to acase where part of the mortgaged property | 
i hema purchased by the mortgagee. [p. 293, 
col. 2. f 

In taking account of the liability of a mort- 
gagee remaining in possession after a lawful tender 
or deposit for the gross receipts of the mortgaged 
property under section 76 (1) of the Transfer - 
of Property Act, the mortgagee is entitled to 
credit for amounts paid after tender to meet 
the revenue demands on the mortgaged property, 
for necessary repairs and collection charges. 
[p. 294, col. r.] "E 

Bank of New South Wales v. O' Connor, (1889) 14 - 
A. C. 273; 58 L. J. P. C. 82; 60 L. T. 467; 38 W. R: 
465, Asima Bibee v. Sheth Ahmudee, ix,54) 8. D. 
A. N. W. P, Vol. IX p. r, referred to. 

Per Kwishnán, [.—The right to deposit the mort- 


.gage-money in Court under section 83 of the Transfer 


of Property Act is co-extensive with the right to 
sue for redemption. Once a deerce is passed settling 
the rights of parties on redemption, what is there- 
after done should be referred to that decree. The 
payment of the mortgage-money thereafter can 
only be under that decree and not under section 
83 of the Transfer of Property Act which no 
longer applies. Wherethe mortgagee draws out 
the moncy deposited in Court after the decree, 
thereis no acquiescence in the decree so as to. 
pru an appeal from it incompetent. [p. 298, 
col. 1. ' 

Ram Chandra Marwari v. Rani Keshobati Kumari, 
2 Ind. Cas. 935; 36 I. A. 85; 1o C. L. J. 1; 6 A. 
L. J. 617; 6 M. L..T. zx; x1 Bom. L. R. 765; 13 
C. W. N. 1102; 36 C. 840; 19 M. L. J.419 (P. C.), 
Dal Singh v. Pitam Singh, 25 A. 179; A. W. N.. 
(1903) 2, distinguished. 


, APPEAI, NO. 352 OF 1918. 
Appeal. against -a decree of the-Court 
of the Additional Temporary Subordinate, 
Judae, Rajahmundry, in Original Suit N^. 4 


of 1017. 


d 
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TADEPALLI SUBBA RAO GARU V. PALUSU BUCHI SARVARAYUDU, | 


AÁPPEAI, NO. 222 OF IgIQ. 


Appeal against a decree ot the Court 
of the Temporary Subordinate Judgs, 


Rajahmundry, in E. A. No. 538 of 1918, in 
O S. No. 4 of 1915, on the file of 
the Court of the Additional Temporary 
Sabordinate Judge, Rajahmundry. 

These -appeals and the -Memoranda of 
Objections came on for hearing on the 
7th and 8th April 1921, and having stood 
over for consideration till the’ 28th April 

"19217, the Court (Wallis, C. J., and Krish- 
nan, J.) delivered the following 


JUDGMENT. 

Wallis, C. J. —These are appeals by the 
defendants from the preliminary deciee 
and final decree in favour of the plaintiff 
against the defendants-mortgagees who 
refused to restore the mortgaged property 
in spite of the mortgage-debt having been 
deposited by the plaintiff under section 
83 of the Transfer of Property Act. ‘The 
plaintiff is the assignee of three-fourths of 
the mortgagor’s interest in item one and 
the mortgagees are also found to have be- 
come the owners of the equity of redemption 
in parts of the mortgaged property which 
were sold for arrears of revenue which had 
accrued on other property not the subject 
of the mortgage belonging to the heirs of the 
- deceased mortgagor. The plaintiff impugn- 
ed the revenuesales and also contended that 
the purchases were made fenamz for the mort- 
gagors, but the Subordinate Judge found 
that the plaintiff had failed to establish 
his case on those points and I agree with 
my learned brother that in-the argument 
in the Memorandum of Objectiors we have 
not been shown.any sufficient reason for 
differiag from him on this point. The case 
in ust, therefore, be dealt with on this footing. 
Tke first question that arises is, whether 
the plaintiff is entitled, as the Subordinate 
fadge has found, to make a deposit of the 
whole mortgage-debt notwithstanding that 
the mortgagees have become the owners 
of part of the mortgaged property. On 
this question, I think the plaintiff was en- 
titied to do so under the provisions of the 
Transfer cf Property Act. ‘They were un- 
doubtedly persons entitled under secticn 9I 
of the Transfer of Property Act to sue for 
redemption and cousequently come within 
the words "or any other person entitled to 


institute such suit" in section 83 so as 
to entitle him to make a deposit under that 
section. These statutory tights are not 
taken away by the recognition in section 60 
of the right of partial redemption where 
the mortgagee has become the owner of 
part of the mortgaged property. It was 
no doubt held in Marakay Akath Koudara- 
kayil Mamu v. Punjapatath Kuitu (1) that 
where the mortgagee had acquired a part 
of the mortgaged property, the mortgagors 
could not even'sue for redemption until the 
‘mortgagor had obtained a decree for parti- 
tion, but this decision was before the Trans- 
fer of Property Act and even then was of 
very questionable authority for reasons 
waich will appear later. 

In the present case the plaintiff tendered 
the whole amount of the mortgage.debt 
without any proportionate reduction in 
respect of the part of the mortgaged property 
purchased by the mortgagee. - On the prin- 
ciple of the greater including the less, omne 
majus continet in se minus, the tender was 
good even if they were entitled to tender 
a, lesser sum, but, in my opinion, they were 
not, as the amount of the proportionate 
reduction in the mortgage-debt had- not 
been ascertained either by agreement or by 
the Court, and in these circumstances it 
cannot be said that there was any lesser 
sum which the plaintiff was entitled to ten- 
der or the mortgagees were bound to accept. 

The effect of a lawful tender or deposit 
is to determine the mortgagee's rights as 
distinguished from his liabilities under the 
mortgage including his right to retain pos- 
session, and, where one of several mortgagors 
redeems the mortgage, to transfer such right 
of possession to the redeeming mortgagor 
who is in turn entitled to retain it until 
redeemed by the other mortgagors. ‘This 
is the principle embodied in section 95 
which provides that, “Where one of several 
mortgagors redeems the mortgaged property 
and obtains possession thereof, he has a 
charge on the share of. each of the other co- 
mortgagors in the property for his proportion 
of the expenses properly incurred in so re- 
deeming and obtaining possession." -'lhis 
principleis, in my opinion, equally applicable 
to a case where part of the mortgaged prop- 
erty has been*purchased by the mortgagee. . 


(1) 6M 61; 2 Ind, Dec. (N; 8.) 321, 
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In such a case the mortgage^'s right to pos- 
session as mortgagee is equally determined 
by the tender or deposit and transferred 
‘to the redeeming mortgagor. The question 
as to the proper form of decree to be passed 
when he refuses to accept as tender 
be considered later. 

Another question ud arises in these 
appenls is as to the extent of the liability 
-of.a mortgagee remaining in „possession 
efter a.]awful tender or deposit, to. account 
for the. gross receipts of the mortgaged 
property under section 76 (i). On this clause 
the Subordinate ju has held that the 
mortgagees are not entitled to credit 
for amounts which they’ paid after the 
tender to meet the revenue demands ‘on 
the mortgaged property, and for necessary 
repairs and collection charges and the 
commentaries and one or two cases hear 
out this view, but in none of them has 
.the clause been very fully considered. Sucha 
xule' would involve great hardship to a 
mortgagee who refused to.accept the tender 
under a. bona fide claim of sight. It is 
„often exceedingly difficult under the 
existing law. to say whether a transaction 
amounts to a mortgage or a sale, and 
where it is ultimately found to be a mort- 
gage, it would be very | hard to refuse 
the ‘mortgagee credit for all the necessary 
expenses incurred by him whilst contesting 
the -right to redeem. A$ observed in argu- 
‘ment; it would put him in a worse posi- 
tion than a.trespasser, and there seems 
no need for so  stringént a rule. ‘There 
is nothing like it in England where a mort- 
gagee who refuses to accept the tender 
may have to bear the costs of the suit 
fer redemption necessitated by his refusal 
sand also loss of interest from the date of 
the tender, a provision now embcdied 
in section 84 of the Transfer of Property 
Act, Bank of New South Wales v. O'Conzor 
(2)- In the case of his being in posses- 
„sion such a mortgagee would also have 
te- account for the gross profits; but there 
is no authority for saying that he would 
nct be entitled to all due allowances. I 
. do not think that clause (7?) when properly 
understood imposes any larger liability 
than would be incurred by a mortgagee 


2 (1889) I4 A. C. 275; 8 La GP 82; 6 ur 
UM 38 We Ri 465. : : s 


E 


will- 


-out of Court. 


in Englend. Ali that it says is, that he, 
that is, the mortgagee, must, notwith- 
standing the provisions inthe cther clauses . 
of this section, account for the gross 
receipts from the mortgaged picperty frem 
the date of the tender or the earliest occa- 
sion when he could draw tbe  monéy 
He does so account in 
legal parlance when he brings the whcie 
gross receipts into account, but the sec- 
tion does not say that when he brings the 
whole gross receipts into account he is : 
not to have the benefit of the same allow- 
ances as a trespasser. If the Legislature 
had intended, to enact in this matter a 
novel rule of. ;& drastic character, I "think 
they would have used clearer language 
and would at least have said “notwithstand- 
ing anything’ in secticn 72 aS well as not- 
withstanding anything in the other pro- 
visions of section 76, because it is sec- 
tion 72 which deals with the credit side 
of a inortgagee's account and section 76 
Geals mandy with the debit side. Fur- 
ther, there is nothing in the history of 
the clause to suggest that they had any 
such intention. It is not to be found. 
in the rules as 1o transfer of property 
appended to the Sixth-Renort of the 
Indian Lew' Commission, 1870, or in the 
Transfer of Property Bill based ou these 
iuies which was introduced in  :877, 
but was inserted by the Select Commie 
tee who re-drafted the Bill with expiess 
reference to the case of Asima Bibee 
v. Sheik Almudee (3) as cited in Mac- 
pherson on Mortgages which was then 
the accepted text bcok on mortgages 
in India. It was there held that aiter 
a lawtul tender a mortgagee continuing 
in possession was rot entitled in account- 
ing lor the prefits accruing subsequently 
to the tender to the -benefit cf the 
stipulaticrs in tke meitgage-deed. ‘Ife 


.mRortgage-Ceed Lad mace the mortgager 


responsible for 


any balences due hem 


farmejys ard cultivaicrs cf the land and 


contained cther stipulatiors as to the way 
in which tke profits shovld'Le estimated. 
The Court held tkat tke effect of tke 
tender was to render the mortgage-deed, 
of no effect frcm the date of the 


. (3)Z (1854) S.D: A. N.W. P. Vo. JX p.i. 


; Vol. 72] 


_ INDIAN CASES; 395. 


TADEPALLI SUBBA RAO.GARU V. BALUSU-BUCHISARVARAYUDT, |. 


tender and to put an end to -the mort- 
gagor’s liability for the balances in question 
and observed: ‘Upon thé same principle, 


the appellant is entitled to the benefit of. 


the tender in the mode of calculating. the 
claim, the -proceeds of the estate being 
. estimated according to the gross jamabandi 
: for 1252 Fash. without referencéto: the. terms 
. Stipulated in the deed." — Ei i 

' But for the words "notwithstanding the 
." provisions in the other clauses of this sec- 
..tion," clause (7), might be regarded asmerely 


'. giving statutory ‘effect to this decision. 


These words apparently were inserted in 
: the clause ex abundante cautela to meet.any 
. possible contentions that might be based on 
- the other clauses of the section and especially 
. on clause (A) read with section 77. , However 
this may be, they are, not, in my opinion, 
sufficient, especially having regard to the 
omission of any reference to section 72, to 
put the mortgagee in accounting for the gross 


receipts of the property,in a worse position - 
than a trespasser, and I think the. Subordi-. 


nate Judge was wrong in -disallowing the 
items claimed by mortgagees on this head. 
-  ', The Subrodinate Judge has held that the 
~ plaintiff was entitled on:the tender to take 
possession of ‘the whole of the. mortgaged 
properties, and ‘has left the rights of the 
owners of the eqtiity of redemption includ- 
ing the mortgagees to be-adjusted in other 
‘proceedings. It is no doubt the practice 
in England to pass such redemption decrees 
‘subject to the rights of other persons in- 
terested. The appellants contended in the 


lower Court and here that the-Subordinate 


Judge should have left them in possession 
of ‘the items of mortgaged property pur- 
‘chased by them and allowed the plaintiff 
to redeem the remaining: properties: at a 
proportionate reduction instead of driving 
them to a fresh suit. It is, of course, true 
“that the appellants had no right to retain 
possession after the tender and should be 
" made accountable on that basis, but having 
regard to practical convenience and the 
‘scheme of the Transfer ‘of Property Act 
I think the proper. course in a case like this 


would have been to determine the amount- 


of the mortgage-debt for which the proper- 

ties purchased by the appellants were liable 

and to have finally settled the- questions 

arising between the parties so as to obviate 

the.mecessity for a fresh siit...I concur 
a 


by the late Ex-Nawab . 


‘ties from the date of suit to 


with the order proposed by my learned 
‘brother... MSS 


. IN APPEAL No. 352 Or 1938, 


‘Krishnan, J.—The suit from which 
this ..and the connected appeal arise 
was one brought to redeem an 


usufructuary mortgage executed in 18i 6 
of Masulipatam 
in favour of one Tadepalli Purtishottam, 
now: deceased, tlie then manager of the joint 
Hindu family of -defendants-Nos. r to rs, ‘18 
to 34 and 38, for one lakh of rupees with the 
condition inter alia that the usufruct was to 
betakenin lieu of interest. The. properties 
mortgaged consisted of 9 items. ‘Plaintiff is 
the purchaser of a three-fourths share in Itein 
No. I subject. to -the mortgage. Defendants 
Nos. 16, 17 aud 35 to 38 are stated to be 
„assignees of the - shares in the mortgage of 
two of the members of the mertgagee’s 
family "and defendants Nos. 39 to 53 are the 
heirs, or assignees from the heirs, of the 
original mortgagor the Nawab “who ‘died “in 
1898. Dèfendants Nos. 54 to 6r claim to be 
purchasers of the equity of. redemption 
in some of the items mortgaged. These 
defendants Nos. 39 to 61 were added as par- 
tliesas.persons interested or claiming “to 
be interested in the equity -of redemp- 
tion. The plaintiff deposited in Court the 
whole of the mortgage-money Rs.-one lakh - 
under section 83 of the Transfer ^ot 
Property Act in April 1916 but the inort- 
gagees refused to receive it unconditionally 


‘atid be redeemed. Hence this suit, 


The lower Court passed a preliminary 


decree for redemption in plaintiffs favour 


directing the ‘mortgagees to take ^ the 
money deposited in Court and to deliver 
up possession cf all the 9 items to Him; 
and it also directéd that he was to gét the 
rents and profits of the mortgaged proper- 

date of de- 
livery or-for 3 years, whichever was the shorter 
period, at. a rate to be determined .sübse- 
quently. Appeal No: 352 is the appeal 
against the decree by tbe mortgagee; two 
Memoranda of Objectións have also- been 
filed, against that decree one ‘by, plaintiff 
and- the other by two of the heirs of the late 
Nawab, challenging the finding of the learned 
Subordinate Judge that the equity of .re- 
demption-of Items Nos. 6 and 9 had beer 
validly sold in a revenue sale and had passed 
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from the mcrtgagors, but raising no other 
` objections, A final decree was subsequently 


passed settling the amount of mesne prefits | 


which the defendants were to pay to the 
-plaintiff, disallowing their claim to deduct 
the Government Revenue paid and the 
charges said to have been incurred for 
repairs and for collection. "The connected 
- Appeal No. 222 is by the mortgagees against 
- that final decree and plaintiff has filed a 
memo. of objections init claiming his costs 
which had been disallowed. < 


Several important questions have been 
raised in these appeals. It will, however, 
be convenient to dispose of the Memoranda 
of Objections in Appeal No. 352 first, as 
they raise the question whether the finding 
that the equity of redemption became vested 
in part in the mortgagees is ,correct or not, 
as much of the argument 1n the case depends 
cn it.. There is no rezl dispute about the 
facts regarding it. Arrears of Government 
revenue became due by the. mortgagor's 
heits on certain properties belonging to them 
ja the Cuddapah District. For the realisation 
of these arrears the equity of redemption 
of Items Nos. 6 and 9 wasattached though 
they were situated in a different district 
aud was sold iu revenue sale and purchased, 
the latter by 54th defehdant, a clerk of 
the mortgagees, and the former by the 55th 
defendant, his brother-in-law. The attempts 
of the mortgagor to get these sales set aside 
failed and the sales were confirmed. It is 
the mortgagor’s case that these purchases 
were benami for the benefit of the mort- 
gagor and it is contended that under section 
99 of the Indian Trusts Act the mortgagees 
should be treated as having made the pur- 
chases and as holding the properties for 
the benefit of the mortgagor. The argu- 
ment, however, falls asitis not shown that 
the mortgagees availed themselves of their 
position assuchin getting the properties sold 
orin buying them, even if we assume that 
the purchases by 54th and 55th defendants 
were really benam: for them. The sale was 
not for arrears of revenu: due on the mort- 
gazed properties and tue mortgagees were 
under no obligation tu pay the revenue on 
the mortgseor’s other properties. It can- 
not, therefore, te said that they committed 
aay default in allowing the equity cf te- 
demption to be soli for such arrears, It 


was, however, nigel ihat as a sum of 
Rs. 2,520 had been left with the mortgagess 
by the mortgagor and that they should 
bave paid tke arrears out of it when the 
mortgaged properties were attacked, to save 
them from teing sold. But the evidence 
is that this. money was left with the mort- 
gagees for the express purpose of effecting 
repairs to the mortgaged properties and it 
could not, therefore, be properly used by thein 
for paying any arrears of revenue. No other 
objection has been urged befcre us regard- 
ing these sales and we must, therefore, accept 
the finding of the Subordinate Judge ox 
lssue No. 3 thatthe revenue sales are valid 


and binding on the mortgagor. The further. 


plea that the purchases were benam for the 
mortgagor 1s not raised now and is not 
supported by any evidence. The Memo- 


randa of Objections must, therefore, both 


be dismissed with costs. 

Turning How to the Appeal No. 352 be- 
fore us the main points argued were those 
raised (1) in Tssues Nos. rand2 and (2) in 
Issue No. 8, namely, whether plaintiff is en- 
titled to get possession of all the properties 
including Items Nos. 6and 9 on redemption 
and whetherthe payment into Court under 
section 83 of the Act was a valid deposit in 
law. Taking the first question first, there can 
be no doubt that under section 60 of the Trars- 
fer of Property Act a person entitled to a share 
only of a mortgaged property cannot re- 
deem his share.only on payment of his pro- 
portionate share of the  mortgage-moucy 
except in the only case where the mortgagee 
or when there are more mortgagees than one. 
allof them hasorhaveacquired in whole or 
in parttheshareofa mortgagor. Infact, the 
rule is that a mortgage should be redeemed as 
a whole; the right to redeem in part is given 
to a mortgagor as a privilege in the excep- 
tional case noted above to avoid multiplicity 
of suits and in none else. Now, inthe present 
case the plaintiff has sued to redeem the 
whole mortgage. I think he was bound to 
do so for he could not take advantage of 
the exception because the equity cf redemp- 
tion in Items Nos. 6 and g is net shown to have 
passed to all the mortgagees as a body but 
only to some of them as shown by the Sub- 
ordinate Judge in paragraphs 14 and 15 cf 
his judyment. Plaintiff was, therefore, clearly 
entitled to redeem the whole morigage. 


Neveitheless, I agree with the learned Chief: 


« 
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Justice that the more convenient course 
here is to décide in this case itself, as all 
the parties are before us, the question How 
much of the mortgage-money should. be 
taken as proportionately chargeable on 
Items Nos. 6'and 9 and to allow redemption of 
the rest of the items only on paygient of 
that proportionate amount. This can be 
‘done without prejudice to plaintiff's claim 
to mesne profits and without deciding be- 
tween the several persons entitled to the 
mortgagee’s interest their rights inter se. 
I would, therefore, call for a finding on this 
question on fresh evidence. 
. On the next question as to the validity 
of the deposit in Court, I agree with the 
learned Chief Justice that, under section 
83 the right to deposit the mortgage-money 
in Court is co-extensive with the right to 
iastitute a suit for redemption as is apparent 
from the wording of the section. A persoa 
who owns a share only of the equity of 
redemption is thus, in my opinion, as much 
entitled as a person owning the whole of it 
to take advantage of section 83 by deposit- 
ing the amount due on the mortgage, and 
as in this case I have held that the plaintiff 
is entitled to redeem the whole mortgage 
he was clearly entitled to deposit the whole 
mortgage money in Court as he did. In 
my opinion, the section applies equally to 
cases where the mortgagee has obtained 
a share of the equity of redemption for 
there ıs no limitation in its language. It is 
not necessary in this case to consider whether, 
in such circumstances, the mortgagor should 
deposit the whole mortgage-amount due 
iato Court, or only that portion of it which 
he would bave to pay if he were taking 
advantage of the exception 1n the last clause 
ot section 69; for the mortgagor in this case 
las paid the whole mortgage-mcney. The 
vu jection that the plaintiff could not make 
a valid deposit because he was only the owner 
of a share of the equity of redemption and 
because some of the mortgagees had also 
become entitled to a share in it musf thus 
be overruled. 
A furth2r objection was raised that-the 
deposit ceased to be a valid one when the 
plainti£ through his Vakil opposed the appli- 
.cation of the defendants under Exhibit IV 
io,be paid the amount deposited and got 
it dismissed. If he improperly: prevented 
the mortgagees from drawing out the money 


- drawal. 


the tender may become bad under section ` 


84 of the Act, but what happened here was 
the defendants wanted to take the money 
without prejudice to certain contentions 
they were raising and they asked for an 
order of Court to that effect. This appears 
from Exhibit IV itself. Plaintiff objected 
to the Court making any such order, as, 
I think, he was perfectly entitled to do; 
he did not object, so far as I can see, to the 
money being drawn out by them and I do 
not think his action affected the validity 
of his tender inany way. I, therefore, agree 
that plaintiff 1s entitled to the advantages 
flowing from such a deposit. What those 
advantages are in this case form the sub- 
ject of the connected Appeal No. 222 and 
I shall consider the question there. 

In this appeal one further argument 


‘raised by the respondent remains to be 


considered. It was contended that because 
the defendants drew out the money deposited 
in Court after the decree of the lower Court 
and pending the appeal to this Court, thev 
must be taken to have acquiesced in that 
decree and their appeal is, therefore, inccm- 
petent. The facts bearing on this objection 
are not clear. Some of the money seems 
to have been taken away not by the defen- 
dants but by their attaching creditors: and 
that can imply no acquiescence at all on 
defendants’ ‘part. -Whatever they drew 
out themselves they seem to have :drawn 
out in execution. of the decree in this case. 
Execution of a decree has never.been held 
to estop the decree-holder from appealing 
from it so far as it is against him. 
Reliance was, however, placed by the learn- 
ed Vakil for the Ist respondent for his ob- 
jection, on the ruling in Ram Chandra Mar- 
wart v. Rant Keshobatt Kumari (4). On 
examining that case it will be found to be 
entirely distinguishable. ‘heir J,ordships 
were conside:ing the effect under the 2nd 
clause of section 83 of a withdrawal of money 
which had been deposited in Court in full 
discharge of the mortgage debt. “There 
was no decree in that case prior to the with- 
The case reported in Dal: Singh 
v. Pitam Singh (5) was also relied on. Ju 


(4) 2 Ind. Case935; 39 I. A. 85; 10 C. I. J, 
1; 6 A. L. J. 617; 6 M L. qon II Bom, IL. R. 755; 
2 C. W, N, 1102; 36 C. 840; 19 M. L. J. 419 (P. C. 


(5) 25 A. 179; A. W. N., (1903) 2. 
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that case no doübt the money was taken 
out of Court after the decree of the Appellate 
Court and pending a second appeal. The 
facts of that case, however, are not very 
clear, for in meeting the argument that 
the money should be deemed to have been 
taken out in execution of the redemption 
decree, the learned Judges say that the 
appellants as 'defendànts against whom 
the decree for redemption had been passed, 
were not the patties to apply for execution 
and that in the application they made to 
have the money paid out it was distinctly 
stated that it was lying in deposit under 
section 83, Transfer of Property Act. In 
the present case there is a clear order in 
the decree that the defendants were to 
take out the money in Court and it would, 
therefore, seem to be distinguishable from 
the Allahabad. case. Otherwise, with all 
respect to the learned Judges, I would have 
been unable to follow their ruling. Once 
a decree is passed. settling the rights of 
parties on redemption, what ‘is thereafter 
done should be referred to that decree. 
The -payment of the mortgage-money ‘can 
only be under that decree and not un- 
der section 83, Transfer of Property Act, 
which no longer applies. This ‘objection 
must also be’ overruled. 
` Before disposing of this appeal it is ne- 
cessary to call for a finding on the question 
“What are the proportionate amounts of 
the mortgage-debt chargeable upon Item 
No..6 and Item No. 9?" The finding must be 
arrived at in the manner explained in Pon- 
nambala Pillai v. Annamalai Chettiar (6). 
Fresh evidence will be allowed. Finding in 
2 months after the re-opening. Objections 
Xo days. ] 
_ Iw APPEAL NO. 222 OF 19109. | 
The question in ‘this appeal -turns 
on the meaning to be given to the 
expression . "account | for the gross 
receipts" in section 76 (i) of the Transter 
of Property Act. The mortgagees claimed 
to deduct from the rents received by theri 
certain sums of money for (1) revenue paid 


to Government on the mortgaged properties | 


(2) repairs effected to them and (3) collection 
charges for collecting the rents aud profits. 
he learned Subordinate Judge has dis- 


Cas, 666; 43 M. 372; 38 M. L. Jo 


6). Ind. ! 
(5) rado) 3 W. N. 235; TI L. W. 429 (F. B.). ; 


239; (1920) M. 


allowed the whole of these three items. It 
is contended in appealthat all these should 
be allowed in favour of the mortgagees. 

As found in the connected appeal, the 
mortgage-money was properly deposited 
in Court by the plaintiff under section 83 
and if the mortgage was one which provided 
for a r&te of interest, that interest woul 
have ceased to run under section 84. But 
in this case we have a mortgage with pos- 
session with the condition that the usufruct 
was to be taken in lieu of interest; section 
76 (9), therefore, applies. The Subordinate 
Judge construes the words “account for 
gross receipts" as meaning ‘‘account to the 
mortgagor for the total receipts from the 
mortgaged properties without any defc- 
tions whatsoever," and he relies on Beni 
Prasad v. Narain Das (7), Satyabadi Behara 
v. Harabati (8) and Shepherd and Brown's 
Commentary on the Transfer of Property 
Act. There is no authority cited by the 
commentators for their opinion; and theré 
is nothing in Satyabada Behari v. Hara 
bati (8) which supports the Subordinate 
Judges view. In the case in. Bem 
Prasad v. Narain Das (7) -no dotibt 
collection charges were disallowed but 
theré is no discussion of the meaning 
of the words in question, in the judgment. 
There is thus no real autherity on the poitit. 

To take the meaning that the Subordinaté 
Judge has given to the wetds would, as 
pointed out by the learned Chief Justice, 
impose an unduly excessive burden upon 
a mortgagee in possession who fails to accept 
a valid tender or deposit. Section 84 im- 
poses on the mortgagee, in such circumstanc- 
es, only the liability of interest ceasing 
to run; and in the case cf a mortgagee in 
possession who takes his intetest from thé 
usufruct, the application of that rule would 
only result in his having to account for the 
wholé of the usufruct without, deducting 
anything for interest but it would not affect 
in any way his right to any other deductions 
he may be entitled to. Should we then 
constrte the words of section 76 (i) as im- 
posing a much larger liability by taking 
away from him all rights of deduction ? 
There is no reason why a mortgagee in pos-. 
session should be treated by the Legislature 


ü 5 Ind. Cas. 529. | 
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ina more stringent manner than any other 
mortgagee cominitting the same default. 
I think full effect can be given to the words 
“account for gross receipts’ by holding 
that in the mortgage account to be made 
up for redemption, the mortgagor should 


be debited ‘with thé total receiptg from the ' 


mortgaged property without reference to 
any covenants between the parties in 
the mortgage-deed to take any particular 
amount as representing such receipts or to 
appropriate anything for himself towards 
his interest or otherwise. The words will 


then have no bearing on the question of 


deductions claimed under the provisions 
of the Statute. The history of the provision 
as set out by the learned Chief Justice shows 
that thisis the proper meaning to be attached 
‘to them.' The words were introduced for 
the first time by the Select Committee on 
the Transfer of Property Bill and their re- 
port shows.that the provision was taken 
from the case of Asima  Bibee v. Sheik 
Ahmudee: (3). In that case the tender by 
the mortgagor was found to be valid 
“and legal and the quéstion was what 
surplus , profits alleged to have been 
realised. by the mortgagees in possession, 
‘the mortgagor was entitled to. The learned 
Judges held that on the tender being made 
the condition and stipulations in the deed 
in favour of the moitgageeés ceased to be 
| in force and, therefore, they wêre not entitled 
to interest thereafter and that they could 
not rely oa an express stipulation in the 
deed which made the mortgagor answerable 
for balances due from farmers and cultivators 
from Fash. 1252 and that the proceeds of the 
estate should be estimated according to the 
gross jamabanit without reference ‘to the 
terms stipulated for in the deed. They, 
however,allowed the mortgagees credit for 
collection expenses. It would thus seem that 
the term "gross receipts’. has no reference 
to statutory deductions but only to the 
stipulations in the deed. A  mortgagee 
in possession who wrongly refuses to accept 
a tender or deposit does not thereby become 
a trespasser and cease to be a mortgagee. 

See Satyabadi Behara v. Harabati (E) and 
` Rukhminabar. v. Venkatesh (9). The dtities 
imposed on him by section 76 continue in 
force against him and it will be very strage 
: oo 


(9) 3t B. 527; 9 Bom. In R. 938. ^ ' 


"to hold that though he is compelied Ly law 


to make certain payments such as the Go- 
"vérnment revenue, he is not to get them re- 
paid.. I think the words in section 76 (i) do 
not necessitate such a construction and that 
they only. mean that the mortgagor should 
be debited in the account with the total 
receipts from the mortgaged property with- 
‘out reference to the stipulations in the 
mortgagee’ favour in the deed. -If the 
‘mortgagee proves that he-has made -pay- 
ments from the income validly under clauses 
(c) and (d) to that extent I would hold 
that he has accounted for the receipts. It 
seems to me that the words '"notwithstand- 
ing the proivsions in the other clauses of 


-- 


this section" have been added. to clause (2) 


out of abundant caution as the learned 
Chief Justice has pointed out, to make it 
clear that the special rule in that clause 
is to prevail against the general rule em- 
bodied in clause (A) which enables the mort- 
gagee to appropriate the receipts ‘himself 
towards his interest and prineipal. They 
cannot be read as extending the'scope of 
the words "account for gross receipts." 
Oneother question lias been raised on 
the construction of section 76 clause (i), 
ünemely, that the mortgagees-are liable only 
for the total receipts or in óther words fot 
the total amount of rents and profits actually 
collected by them and not forthose left un- 
collected. Section 76 (i) no doubt speaks 
only. of receipts and under that section it 


"will be dificult to make the mortgagees 


liable for uncollected rents and profits as 
the Subordinate Judge has done. But 
section 76 (b) imposes on the mortgagee 
in possession the duty of collecting the rents 
and profits and the last clause of the section 


makes them liablé for any loss. resulting 


from their failure to perform that 
duty. Their liability for -uncollected rents 
and profits extends, therefore, only to the 
extent to which it can be brought ‘within 
those provisions and does not depend on: 
section 76 (7). No doubt, section 77 provides 
that clauses (D), (d), (g) and (A) of section 
76 shall not apply to cases where by the 
contract between the parties the mortgagees 
are to take the receipts from the mortgaged 
property towards interest as was the co. 
venant in the contract before us. But 
when on deposit of the mortgage-money 


— ^in Court that covenant ceased-to-be in -force, 
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the excepted clauses became applicable to debt chargeable upon a portion of the mort- 


the mortgagees. l 
We have now to consider what deduction 


the mortgagees are entitled to. As regards 


the Government revenue alleged to have. 


been paid, it seems clear they were entitled 
to pay it under section 76 (c) and on the 
view Ihavetaken they are entitled to credit 
for it in the mortgage account. Collection 
charges were also properly incurred by them 
under section 72 (a) and they are entitled 
to credit for them also. ‘The last item 1s 
the charge for repairs. This seems to stand 
on much the same footing. After the de- 
posit was made in Court and. the covenant 
for taking the usufruct for interest ceased 
to be ihi force, section 77 ceased to apply 
and section 76 (d) became applicable there- 
after. The mortgagees. were, therefore, en- 
titled to pay the charges for any necessary 
repairs from the rents and profits and claim 
credit in the account. ü 
No other question has been argued in 
this appeal. A fresh finding must be called 
for from the Subordinate Judge as to the 
proper amount payable by the mortgagees 
to the plaintiff for the Fass in question 
and-subsequent Faslisso far as necessary 
in the light of the above observations. In 


taking the account Items Nos. 6 and 9 will © 


“also be included. Fresh evidence may be 
taken and the finding returned at the 
same time as the finding in the connected 
appeal and ten days will be allowed for 
- objections as im that case. 

. -The Memorandum of Objections as to 
costs will stand over for disposal with the 


appeal. 


In pursuance of the order contained in 
the above judgment, the Subordinate Judge 
cf Rajahmundry submitted the following 

. FINDINGS. 
IN APPEAL No. 352 OF I918. 

In this appeal I have been called upon 
to submit a finding on the question "what 
are the.proportionate amounts of the mort- 
gage debt chargeable upon Item No. 6 and 
Item No. 9?" l uu 

2. In the judgment in the appeal it is 
pointed out that the finding must be arrived 
at in the manner explained in Ponnambala 
Pillai v. Annamalai Chetigr (6). The 


principle laid down in that decision is that . 


the. proportionate amount of a mortgage- 


gaged property would be that which bears 
the same ratio to the whole mortgage debt 
as does the value of that portion to the 
value of all the mortgaged properties taken 
together, 
*X 5 * * * me * 
“In APPEAL NO. 222 OF 1919. 
` In this matter the question which has 
been referred by the High Court for a find- 
ing is:— 
"What is the proper amount payable by 
the mortgagees as mesne profits for the 


, plaintiff for the Faslisin question and subse- 


quent Fasits so far as is necessary?" 
Eo x *o0 0x — 07k o x 


IO. The result is that the mesne profits 


. Which the plaintiff is entitled to get from 


the several items for Faslis 1326 to 1330 
which takes us to 3 years from the date 
of the preliminary decree, for which period 
it is that under the terms of that 
decree the plaintiff would be entitled 
to recover mesne profits are as follows:— 
Amount. 
| No. of items. Rs.. A, P. 


; 





ItemI  ..  ..  .. 15,366 0 o 
Item 2. ssas oe .. 1,375 0 OQ 
Items 3 to 5 54 270 0 0 
Item 6  .. is T [402 12 0 
Item 7 .. 1,525 I2 IO 
Item 8 85 9 o 
Item 9 12,168 I 9 

TOTAL 31,253 3 7 
II. I find accordingly upon the question 


which has been referred to me by the High 
Court. I have only to add that this finding 
proceeds on the basis of the statement filed 


"by the parties in Court on 1st February 1922 


subject to the modifications above mentioned 
with regard to item r and that that state- 
ment may be read as part and parcel of 
this finding. 
“In APPEAL NO. 352 OF 1916. 
Mr. S. Sriniwasa Iyengar, for the 
Appellants. ANM 
Messrs. V. Ramadass, A. Krishnanswami 
Iyer, N. Rama kao and K..G. Babu. Rao, 
for the Respondents. 
IN APPEAL NO. 222 OF IQIQ. 
Mr. V. Ramadoss, lor the Appellants, 
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Messrs. P. Scmasunderam, T. Ramachandra 
Row, P. Seva Sundaram, and Lakshmana, 
for the Respondents. | | 

These appeals and the Memorandum 
of Objections in Appeal No. 222 of 1919 
come on for hearing on the 25th July 1922 
after the return of the findings of the lower 
Court upon the issues referred: by this Court 
for trial, the Court (Krishnan and Venkata 
Subba Rao, JJ.) delivered the following 

JUDGMENT. 
In APPEAL No. 352 OF 1918. 

This is an appeal against the preliminary 


decree in Original Suit No. 4 of 1917 on the ` 


file of the Court of the Temporary Subordi- 
nate Judge of Rajahmundry. The learned 
Subordinate Judge has now returned the 
finding that.the amount of the mortgage 
debt proportionately chargeable on Items 
Nos. 6 and 9 is Rs. 17,272.. Neither party 
has objected to this finding. The total 
amount of Rs. 1,00,c00 paid into Court 
having been withdrawn by the mortgágees 
they must refund the above amount (Rs. 
17,272) on théir being allowed to retain 
possession of Items Nos. 6 and 9 without 
those items being included in the redemption 
decree. To avoid any further complications 
we direct the mortgzagees, defendants Nos. 
I.to 38, to pay into the lower Court the 
above-mentioned amount within a fortnight. 
from this day. We make this order as the 
parties agree to it without prejudice to their 
contentions. 'The- appeal is adjourned to. 
21st August 1922 for final orders. 


IN APPEAL NO. 222 OF 1919. ' 

This is an appeal against the final decree 
passed in Original Suit No. 4 of 1917. In 
that suit this Court called for a fresh finding 
from the Subordinate Judge as to the pro- 
per amount payable by the mortgagees to 
the plaintiff for the Fashs in question and 
subsequent Faslis from 1326 to 1330 taking 
into consideration the deductions to be allow- 
ed to the mortgagees. The Subordinate 
Judge has now returned his findings: as 
regards the profits the mortgageesare in 
his opinion accountable to the mortgagor for 
the Faslis in question. < 

As regards Items Nos. 2, 3, 4, 5, 7and 8 there 
is no dispiite raised by the defendants (mort- 


gagees) or by the mortgagor.. The 
ey ey is confined. to Item No. r 
$nd jiems Nos 6 and 9.. As regards. 
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Item No. 1, the first objection taken 
is that the estimate of the Subordinate Judze 
of the profits payable for Faslis 1326 aud 1327 
by the mortgagees is’ excessive. It seems 
to have been argued in the lower Court 
that it was not open to the mortgagees to 
raise the question as the previous proceed- 
ings barred them from dcing so, but we think 
it is not necessary in the circumstances 
to go into that question, for it is sufficient 


-- to find on the mortgagors’ second contention 


that there was no true deficit in the collection 
in those Fashs.. The Subordinate Judge 
has. discussed the evidence bearing upon 
this point at some length. We entirely 
agree with him that the evidence is quite 
inadequate to establish that that was any 
deficiency whatever and that any tenant had 
failed to pay his rent for those Faslis, The . 
evidence of D. W. No. 6, as the Subordinate 
Judge points out, 1s practically mere hearsay 
evidence. It is, strictly speaking. not ad- 
missible. The evidence of D. W.No. 7is quite 
indefinite and inconclusive, and not support- 
ed by any accounts. Although it is ad- 
mitted that there were chitias and averjas 
for those Faslis, none of them has been put 
into Court and proved. Furthermore, as 
we have already held in our previous judg- 
ment, the mortgagees would be liable to 
account even for the amount that he has 


‘failed to collect if the failure was due to 


his failure to use his best endeavours to 
collect them; and there is. evidence on the 
record to show that, if there was any failure 
to collect the whole of the rent, that must 


' have been due either toindifference or negli- 


gance ou the part of the mortgagees to collect. 
In these circumstances we agree with the 
Subordinate Judge that the mortgagees 
weretightly debited with the total amount 
of rent payable upon these lands for the 
Fasms in.question by the tenants in occu- 
pation. : , 
There is a second point raised with re- 
ference to Item No. 1 and that refers to the- 
corplaint made by the plaintiff that he did 
not get possession of Ig acres and odd cents 
in Item No. 1 when he'got possession thereof, 
The Subordinate Judge has found it proved 
on this point that the I9 acres and odd 
were not really put in possession of the 
mortgagor. Sofar we arein agreement with. 
him, for there is no contradiction of what 
the witness D. Wa No. 7says on the point; 
: 


14 


^ 


buton the question whether. the mortgagees - 


(defendants) are liable to aecount for the 
piofits for these xg acres for the, Faslis 
in question, we regret we are unable to accept 
the Sub-Judge’s view. There is nothing 
on record to show that the failure to obtain 
possession of these 19, acres was due to any 
défauit on the part of the mortgagees. 


The Court directed the: whole of the item. 


to. be put in possession of, tne mortgagor.’ 
Ifhe had not been so put in possession, 
it was his duty to complain to the Court 
and point out that he had not been so. put, 
in possession, and.ask the Court to direct 
the judgment-debtors (the mortgagees) to 
so put him in possession but he. did not do, 
any. such thing. He seems according to 
the evidence. of the mortgagees, to have; 
. been obstructed by somebody in actual 


possession of the land. against whom it is 


said 'he^ had „taken proceedings to clear 
the obstrcution and has now brought a 
suit. ‘There. was no complaint to the Court 
of any- short delivery, as the Subordinate. 


Judge points out, nor. was any intimation. , 


given to, the defendants, that there was any 
difficulty, on account of ‘short delivery, 
the evidence seems to indicate that. the 
plaintiff had adopted the method of suinE 
the party in. possession and recovering the 
property, from. him with mesne profits, 


That assumes that the property is not held. 


by the person in. possession at. the instance 
of, or under, 
also no direct proof that the obstructors were 
`- put im possession 
or that they were 
of thé judgment-debtors. If they were either 
trespassers or were persons who, were ` ale, 
ready in possession before the. mortgage 
, was created, the. mortgagees would not, be 
under any obligation to give vacant pos-. 
sassion to the plaintiff. They were bound 


| .to give such possession as the mortgagor- 


them. In these circumstances, 


gave to e 
considering that. the plaintiff has chosent 


to seek other means to.get profits from the 
party in possession, it is not right to make 
the defendants liable: for such profit of 
the- 19. and. odd acres included in Item No, r. 
and we disallow that. In this view it is 
not nécessary to go into the question of. 
- guanium of ptofits of these I9 acres. 

“These are the only, obj ectiens with re- 
- {erence to Item No, 1, Now as regards Items ; 
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the judgment-debtors. There is 


by the judgment-debtor. 
holding itfor tbe benefit. 


|| 
E 
` 
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No.5and git is contended before us. that, 
some of the mortgagees having purchased 
the equity of redemption of those itenis, . 
they are not bound to give the profits of 


those lands to the plaintiff. Some question- | 


was raised whether this point was not covered 


p 


r 


by our previous judgment, but, assuming. 
that we did. not expressly decide the ques- ~, 


tion -though our observations.would seem 


to indicate that we were rather inclined. 


to think that the defendants. would be 
liable for such profits, we have come to the 
same conclusion now and hóld that the 


defendants, are liable to make'good to. the. - 


plaintiff. the profits of. these lands as well.’ 
The plaintiff had paid into Court one lakh of 
rupees, the totalof the mortgage amount 
and the. plaintiff was- entitled, therefore, 
as we have already held, to get possession 
of. the whole of the lands, and of course he 
would have then been able to collect the 


profits,of all the lands., Tt is only as a mat-. ` 


ter of convenience and concession to. the. 


defendants we have allowed them in this. . 


suit itself to retain Items Nos. 6'and 9. on the 


pavment ofthe proportionate amount of the . 


mortgage-debt chargeable on those items. 


Strictly. they were. bound to hand over pos-. . 
session of the mortgaged: properties on pay- - 


ment of the laklr of rupees into the Court, 


If they did. not draw out the money.it was, . | 
In those circumstances - 


their own fault. 


it is clear that the plaintiff is entitled to . 


the profits on these items up to the date 


when the defendants pay- back, into. Court. 


the Rs. 17,000 and odd the debt charge- 
able upon. these two items. ` 
As regards Item No. 6 there is.no dispute as 


tothe.amount of profits. „But as regards . 
Item No. 9.a dispute has been raised: by the. . 
defendarits (mortgagees) as to the quentum _ 


of profits . charged against them for Faslis. 
1328, 1329 and 1330. 


It is admitted the. . 


charges are correct for Fasl?s 1326 and, 1327. 


The. contention here is very much like the 
contention asregardsItem No.1. Whatthe 
mortgagees say is that they were not able 
to. collect, the whole of the rents payable by 


-the tenants according to their engagements, 
and that there was a deficiency in Fask. | 


1328 of about 16 uiis, in Fasit 1329 of 
about 12 futits and iu Fash 1330 of about 
7 puis, the normal rent payable being 
44 puins and sum of Rs. 100. : 


As: regard., 
the. -deficiency  alleged,, the. Subordinate.: 


+ 
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- Judge has found that such an allegation 
has not been proved and, on a considera- 
‘tion of the whole of the evidence bearing 
upon it, we are not prepared to say that 
the evidence is such as to justify us in revers- 
ing that finding. No evidence on thé point 
has been given by the persons who actually 
collected the rents. Certain booke are pro- 
duced which were books kept in the Head 
Office in Massaulipatam, but they were books 
written up from chitias a and other notes 
which had been sent by the persons who 
collected rents. Such chiitas are not pro- 
duced, nor are those accounts of the actual 
collections. proved. In those circumstances 
it is difficult. to say that the defendants 
have discharged their burden of: proof 
that there was really a deficit in collection 
in spite of their best endeavours. They 
were certainly under a duty to keep  pro- 
per accounts and if they have not done so 
and, are put to any loss in consequence, 


it is their own fault. We accept the Sub-. 


Judge’s finding that for these Fass also 
the rent collected should be takeu to be 
the same as the rent collected for the two 
previous Fass. | 
'Thereis,further, as we have already pointed. 


out, in respect of Item x the fact that on, 
the evidence of the defendants themselves. 


it would seem that they did not use their 
best endeavour to collect the rents, that they 
did noteffect the necessary repairs and that 
they ^somewhat neglected the collection 
because of the pendency of this suit. The 
difference in amount as expressed in 
rupees of the rent of these lands in the 
plaintifi's account is due to the fact that the 
price of the paddy wasdifferentin the differ- 
ent years but they all'representthe value of 
44 pulits of paddy and the Rs. 100 rent 
payable each year. In these circumstances, 
we accept the Subordinate Judge’s finding 
that on Item No. g the amount of profits 
payable by the mortgagees to the mortgagors 
is what he finds it to be, namely, 
Rs. 12,108-1-9. ` 

These are the objections raisede by the 
defendants in this Court. The. plaintiff 
has also filed objections claiming that he 
should ke granted interest on the profits 
from the date of collection. We ‘think 
he. has not established that claim. After 
al, what bé was entitled to under section 
(^ clause (7) of the Transfer of Property 


9 


Aet is the gross receipts by the mortgaz:es 
from the date when he had paid the mcney 
into Court. We ‘could not construe that 
as meaning that interest is also payable 
upon the amounts .collected. gu 

As regards the deductions made on account 
of Government revenue and other charges 
there is: no dispute bétween the parties. 
Those items are accepted by them both? 


. Now, a further claim -has arisen 
in favour of the plaintiff (mortgagor) 
on account of the lapse of time, for ati the 
time when the Subordinate Judge estimated 
the amounts payable by the defendants 
to the plaintiff Fasli 1330 and come to an 
end and Fåsli 1331 was beginning; now 
that Fasli has also come to an end. The 
plaintiff is, therefore, entitled to get added 
on to the figures found by the Subordinate 
Judge the rents and profits for Fasli 
1331 so far as lands which were not given 
possession of with. crops standing on them 
before the end of. Fasli. ‘That is a matter 
which we cannot dispose of at this moment 
but the parties have stated before us that 

if they are given a little time, they wouid 
file statements and that possibly they could 
agree as to the amounts to be added and 
there would be no -necessity to keep 
this suit on the .file" of. the Court any 
further; for this purpose alone we shail 
give them a short" adjournment. The 
plaintiff would file"a: statement and: give 
a copy of it to the other side in ten dads’. 
time. Tbe defendants will then have:a 
week to say whether they agree te it ot 
if they disagree, to file statement, We 
will defer passing final orders till the case 
is heard again on the zrst August. ^ | 


There remains the: question cf costs 
raised in the Memorandum of Obiections. 
The first Court gave the plaintiff costs of 
the preliminary decree, but as regards-the 
final decree it made each party bear its 
own costs. On hearing'both sides before 
us we are inclined to think that there is no 
sufficient cause for interfering with the 
discretion exercised by the Court in thit 
matter except as regards the stamp-duty 
payable on.the amount which should havc 
been decreed to the plaintiff by the lower 
Court according to the views we have now 
expressed, uc yos dg 


t 
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As regards the costs cf this Appeal No. 
222, we direct each party to bear its own 
costs. : 204 

The appeal is adjourned to the same date 
“as Appeal No.'352, namely, 21st August, 
for final disposal. 

These appeals having been posted for 
orders on the 21st August 1922, in pur- 
'" guance of the order contained in the judg- 
ment dated the 25th July 1922, the Court 
(Krishnan and Venkatasubba Rao, JJ.) 
| delivered the following 
` JUDGMENT. 

The money not having been paid in 
the lower Court as directed, the parties 
. ask that time may be given for the money 

.to be paid in this Court. Three weeks 
-- from this/date is allowed for the payment 
of Rs, 17,272 to- the credit of Appeal No. 
352 of 1918 in the High Court. Plaintiff 
will have leave to draw out the money 
from the Court when paid in. 

The appeals «are adjourned for final 
orders to 14th September 1922. 





These appeals came orf this day for 
füal orders in pursuance of the order of 
this Court, dated the zīst August 1922, 
the Court (Krishnan and Venkatasubba 
Rao, JJ.,) delivered the following 

| JUDGMENT. . 

IN APPEAL NO. 352 OF 1918. 

The money iRs, 17,272. ordered to ‘be 
refanded under the above order having 
been paid into Court and as plaintiff has 
leave to draw it out, the decree of the 
lower Court must be modifie? by omitting 
Items Nos. 6 and 9 from it. Otherwise 
the decree is confirmed. Appellants will 
pay plaintiff's costs of the appeal. 

IN APPEAL No. 222 OF 1919. 

The only dispute now is a3 to the amount 
' of profits that the defendants are bound 
to account for to the plaintiff for Fasli 
1331 with respect to Items Nos. 2, 6 and 
9. The plaintiff claims in his statement 
“Rs. 3,172 and odd; the defendants admit 

-only Rs. 2,410 and odd. 'We think if we 

take Rs. . 2,800 as the . proper 

'àmount,. we will not be far, wrong, 
.- for each side is likely to: exaggerate. lt 
` dis not necessary to delay the case further 


by calling fora finding as the difference is, 


'smell There will be a final decree drawn up 


BALAJI PATIL V. DATTU MUKUNDA SAVANT, 
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according to out judgment. By consent. cf 
parties defendants are given two months’ 
time from this date to pay the moneys pay-- 
‘able by them to the plaintiff including 
costs in Appeal No. 332 of 1618. 

V. N. V. 


BOMBAY HIGH COURT. 
| SECOND CIVIL APPEAL No. 105 OF 1922. 
December I, 1922. 

Present.—Sir Norman Macleod KI; . 

. Chief Justice, and Mr. Justice ‘Crump. 

MARUTI BALAJI PATIL— 
PLAINTIFF— APPELLANT 
. VETSUS ' | 
DATTU MUKUNDA SAVANT . 
—DEFENDANT—RESPONDENT. 

Registration —Sale-deed— Endorsement -by Regis- 
trav—Proof of document—Registyvation Acsi X VI 
of 1908), s. 60. - 
Inasuiton u registered sale-deed, the endorsement 
by the Registrar that the executani admitted execu- 
tion before him is not by itself sufficient evidence 
to prove that document. The endorsement 
merely shows that ^ certain person admitted 
execution and although ons is entitled to rresume 
that the person who admitted the execution was 
theperson who signed the deed, that does rot 
show who signed the deed, nor that the person: so 
signing- was the person who could give title to 


“the -plaintiff. [p. 305, cols, & 2.] 


Second appeal from the decisicn of -the 
Assistant Judge, A. P., at Shotfapur 
in Appeal No. 62 of 192r, reversing the 
decree passed by the Subordinate Judge 
at Barsi, in Civil Suit No. 468 cf 1920. 

Mr. P. -B. Shingne, for the ‘Appellant. 

Mr. P. V. Kane, for the Respondent. 

JUDGMENT.—-The only question in this 
appeal is whether Exhibit 29-A has been ` 
proved. The plaintifi’s title to the suit 
property would stand or fall on that docu- 
ment which is a sale-deed. As the lower 
Appellate Court says : poo 

" It purports’ to have been passed by 
defendant No. 1, bnt defendant No. r - 
has not been examined, nor has the sig- 
nature alleged to be. his, been verified, 
ner has the writer of the decument or any 
of the witnesscs who purport to have attest- 
ed it, been examined. In these circumstan- 
ces, can it besaid that the document has. 
been proved," she nee: 


b 
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The answer at first impression to that 
question would certainly be in the nega- 
tive. - When the appeal came up for admis- 
sion before me, it was urged that, under 
section 60 of the Indian Registration Act, 


the certificate of the Registering Officer. 


was admissible for the purpose oé proving 
not only that the document had been duly 
registered in the manner provided by this 
Áct, but also that the facts mentioned 
in the endorsements referred to in section 
59 have occurred as therein mentioned. 
Reference was made to Thama v. Govind 
(I). In that case the learned. Judges said 
(page 404) : 

On the document here there are endorse- 
ments made in accordance with the pro- 
visions of section 58, and in those endorse- 
ments it is stated that the executants 
admit execution of the document and re- 
ceipt of money. We are unable, sitting here 
in second appeal, to say that these endorse- 
ments prove the execution and the receipt 
of consideration money, but we are able to 
say thatthe endorsements may be adinis- 
sible for that purpose. We must, there- 
fore, reverse the decree ofthe lower Appel- 
late Court and send back the case for re- 
determination in the light of these remarks. 
At the same time, we desire to make it 
clear that though the certificate is admis- 
sible for thepurpose of proving that the facts 
mentioned in the endorsement occurred as 
therein mentioned, we do not wish to fetter 
the discretion of the Court, or to suggest 
that by reason of those endorsements the 
Judge is bound to hold that there has been 
such execution and payment as the endorse- 
ment suggests." 

The only effect of that decision is that 
the certificate can be considered as proving 
certain facts within the meaning of section 
60 of the Indian Registration Act. "These 
facts might go so far, as in this case, as to 
show that.the person purporting to sign 
Exhibit 29A admitted his signature before 
the Registrar. In the absence of any fur- 
ther evidence, and no evidence was led in 
the Courts below, that would not be 
evidence of the necessary link in the chain 
that the person who admitted execution 
before the Registrar was the person who 
could give title to the plaintiff, The only 


(1). 9- Bom. LR; 401. ‘ 
a 
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facts. which’ are mentioned in the endorse-' 
ment are, that a certain person admitted 
execution, and one is entitled to presume 
that the person who admitted execution 
was the person who signed the deed. But 
that, as I have tried to point out, does 
not of itself prove who signed-the deed. 


t is useless, therefore, in my opinion, to 


send down the case tor further examination 
by the Court below. It is unfortunate 
for the plaintiff that he was unable to prove 
his document, but as the evidence stands 
he was bound to fail. The appeal, there- 
fore, will be dismissed with costs. 


W. C. A. Appeal dismissed. 


LAHORE HIGH- COURT. | 
SECOND CIVIL APPEAL, No. I310 OF I921. 
June 26, 1922. 

Present -—Mr. Justice Harrison. 
AMIR AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
WAZIR-——PLAINTIFF. AND OTHERS— 
DEFENDANTS— RESPONDENTS. . 

Custom— Adoption of brother's son—Muhammadan 
Bhatti Rajputs of Dasuya Tahsil, District 
Hoshiarpur. 

Among Muhammadan Bhatti Rajput Jats of the 
Dasuya Tahstiin the Hoshiarpur District a sonless 
proprietor is entitled by custom. to adopt his 
brother's son. [p. 307, col. 1] 

Umar Bakhsh v. Sohne Khan, 53 Ind. Cas. 404; 
Iro P. R. 1919; 48 P. L. R. 1920, referred to. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 21st 
April 1921, affirming that of the Munsif, 
Second Class, Hoshiarpur, dated the 4th 
March 1921. 

Lala Mool Chand, R.S., for Mr. Abdul 
Aziz, for the Appellants. 

Mr. S. A. Razzaq, for the Respondents. 


JUDGMENT.—The defendants in this 
case present this second appeal relying on a 
certificate grafted by the District Judge 
regarding the existence of a custom amongst 
the Muhammadan Bhati Rajputs -of the 
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 "Daesuya Tahsil in. the .Hoshiarpur. District, 


as to. whether a sonless proprietor can adopt 
his. brother's son. Counsel: also wishes 
to argue the question of whether in this 
case it.has been proved that the sonless 
proprietor actually did adopt his nephew. 
On this point there is a clear finding of fact 
and he can only urge that the whole of the, 
', evidence on ‘the’ subject was not considered 
by the. District Judge. 
‘for saying so is, that thé District Judge has 

not recapitulated in his judgment every 
' piece of evidence which‘ is on the record. 
In the first place, this is not, in my opinion, 
.& sufficient 1eason for holding that the 
District Judge did not consider every piece 
of evidence and, even if it could be shown 
that he did not do so, there would still be 
, no justification for attacking in second appeal 


the findings of fact wbich are certainly based ` 


‘On evidence. | 
As to the existence of the custom, the 
` onus doubtless lay upon the plaintiff and in 
support of his case he produced the Riwaj-i- 
ant of the Hoshiarpur District relying more 
especially. on -the answer to question 69, 
tree decided, cases described as P. C, P. 7 
and P. 8 on the record, Art. 35 of the 
: Rattigan' s Customary Law. Beg v. Allah 
Ditta. (i), Hassan v. .Samma (2), and the 
` various instances. quoted by Mr. Humphreys 
in his Rrwaj-i-am, of the existence of the cus- 
tom amongst Muhammadan Rajputs in this 
and other Tahsils of this District. Both 
sides rely on Umar Bakhsh v. Sohne Khan (3) 
which appears to me to be of special value 
to the plaintiff, for in^thatcase, in spite: of 
the general entry made by’Mr. Humphreys 
in the Riwaj-t-am, to.the effect that the 
Muhammadan Rajputs : of, the Garhshankar 
"Pahsil-did not follow custom iti this matter, 
the ‘Chief Court keld that it was established 
by instances that they did. It is true that 
in ‘the course of that judgment the value 
‘of the Riwaj-t-am was discounted, but 
on the whole I think the judgment helps 
the. plaintiff more than it does the defend- 
ants. The answer to question 69 in 


(1) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. 
R. 1917; 21 M. L.T. 310; 32 M.L. J. 615; r9 
Bom. L. R. 388; 21 C. W. N. 842; 44 C. 749; 
26 C. I. J. 175; 44. I. A. 89; 15 Aa I. J. 595 (P, C). 
.(2). 54 P. R. 1874. | 

_ (3) 53 Ind, Cas. 404; 110 P. R, 1919; 48 P. L. 
R. 1920. mE E 


` 


His only reason ` 


the Riwaj-i-am . regarding adoption by 
Muhammadan Rajputs runs.as follows :— 
" Rajpitts of "Telisii Dasuya. In the 


absence of collaterals, only a daughter's. : 


son and sistet's son can be adopted no 
other. persons outside the got aré eligible.” 
Counsel contends that this. means that a 
man who has collaterals cannot adopt- at 
all and, if he has none, can adopt his daugh- 
ter’s ‘son or sister’s son. The wording is 
not very happy but, if the answer bé read 
with the context, it is clear that it means 
that the 'sonless- proprietor can -adopt a 
collateral and, 1f he has no collateral, can 
go further afield and adopt his daughter 
or sister's son. Art. 35 of Rattigan’s 
Customary Law explains the position general- 
ly as regards Muhammadan agriculturists 
in the Central and Eastern Punjab. It is. 
clear. that, amongst the purer Muhammaden 
tribes, especially: those residing in the 
North-Western Districts, the. influence of. 
their religion has been more marked, but 
in the Central Punjab, Muhammadan agri- 
cultrists as a whole have.retained the custom 
of adoption.’ This is more especially the 
case with regard to Muhammadan ‘Jats 
converted from Hinduism, and Sir William 
Rattigan definitely places the- onus of: 
disproving the existence of the custom ' 
among such: Jats on the man who denies it.’ 
The position with regard to Muhammadan 
Rajputs is not so strongly- established 
but even amongst them in this area of the 
Province the more general practice is cleazly - 
to recognise the right of adoption. Out 
of the decided cases: P. 6, P. 7 and P. 8 
one only is among Bhatt Rajputs, namely, 
P. 6, and comes from this very village, 
but, as pointed out by the learned District 
Judge, it is of no value inasmuch as the 
property was | 
P. & are instances.of Muhammadan Raj- 
puis but not of Bhattts. Counsel urges 
that, unless it can be shown by-instances 
that Bhai Rujputs. have adopted the 
customs the evidence of its existence among 
other Muhaminadan Rajputs is of no value. 
With this contention I cannot agree, for it 
appears to me that the Muhammadan 
Rajputs of this area must be taken as a 
whole and it is clearly established by the . 
many instances given by Mr. Humphreys 
in his Riwaj-t-am as well as by the reported 


cases amongst Ghorewaha and. other Raj-. - 


‘ 
Y aM 
s 1 


self-acquired. P..7. and | 
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4uts.. quoted in : Art. 


Customary Law that the..custom clearly 
' exists amongst. Muhammadan Rajputs in 


-m a ke 


this tract. The case, for the defendants- ` 


appellants rests entirely on challenging the 
plaintiff's case and it is riot even seriously 
contended ‘before me that thg contrary 
hasbeen proved, namely, the non-existence 
of the custom or the observance of strict 
Muhammadan Law in this matter by Bhatti 
or. any other Muhammadan Rajputs -of 
this District. I find, agreeing with the 
learned District Judge, that: the. custom 
is fully established and I dismiss the DE 
with -costs. - 

SEE. Appeal dismissed. . 
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to one-fifth share-in:the- cf? - which had 
come- to. Naro on the partition.’ The.-ques- . 
tion was considered. in .Marudayt v. Dorai- 
sami Karambian (I). It -was there held 
that the right. of the. divided sons, grand- 


‘sous and great grand-sons‘of the last male 


owner to "succeed to his divided property, 
is the same as in.the,case of undivided fa- 
mily property. ‘Their Lordships said (p. 
351): — . 

“It must, however, be conceded. that to 
allow, a- rule. of succession per stirpes in a 
separated family is to admit an “exception 
to the rule of Hindu Law by wh.ch the in- 


heritance devolves. on: the nearest sapinde ; 


but the exception is one which, in our, opin- 


| ion necessarily follows from, the ,exposi- 


tion given by Vijnaneswar (Mit. x. 1. 3) 


` of the rights of sons and grandsons. in the 


estate of "the grandfather." 
With respect, I agree. . Moreover, ‘speak: 
ing for myself, I should not be inclined to 


.. differ. from a decision on the cuestion such 


BOMBAY HIGH COURT. 
: SECOND CIVIL APPEAL, No. 875 OF 
December I5, 1922. ` 
piven Sir Norman Macleod, KT., 
.Chief Justice, and Mr. Justice Cri ümp. 
GANGADHAR NARAYAN. PANDIT 
—PLAINTIFF—ÁPPELLANT 
VEYSUS » 
_ IBRAHIM BAVA DINGANKAR 
—DEFENDANT-——RESPONDENT. 
Hindu Law— Inhevitance—- Divided sons qnd 
grandsons. ; 


1918. 


The right-of divided sons aud grandsons and 
great-grandsons . of the last male ‘owner to succeed 
to his divided property, is the same as in the case 
of undivided sons. 

Marudayi v. Dovaisami Karambian, 30 M. .248, 
17 M. L. J. 275, followed, 

. Second appeel from the decision of the 


Acting District Judge of Ratnagiri; in Appeal 


No. 118-of 1917, reversing a, decree Bs : 


by the Subordinate Judge at Deorukh, . 
Civil -Suit No. 309 of 1916. . 
. Mr. P... B. Shingne, for the ‘Appellant. 


JUDGMENT.—The question-in. this appeal- 


is, whether Gangadhar as the surviving son 
cr. Naro succeeded to Naro’s property, 
to the exclusion of the sons of his-deceased 
brothers. Naro and his four. sons had 
become seperated. 
that after the death of Naro he was’ entitled 


"therein. 


Gangadhar contended . | 


as the present one, by a Division, Bench ‘of 
another High Court, unies s it could, be. es- 
tablished: in argument before .me that there 
were very, good grounds for thinking that 
we were justified in coming to a differert 
conciusion. In this case. the applicant' S 
Pleader has.not. been able to put before us 
any reasons why we should differ from 
the decision of the Madras High “Court 
except that it would be against, the interest 
of his client. 

There is a further reason why we should 
follow it, as this case is cited in the. 8th 


Edition on Mayne's Hindu Law, paragraph 


540, at page 755, avd n» exception whatever . 
has been taken to the law ss laid down 
We, therefore, follow. that de- 
cision. and dismiss. the appeal. As: the 


respondent “has not appeared, there 
be no costs. 
W. Qa AL Appeal dismissed.® 


(1) 30348; 17 M. L, J. 275 rd 


` 
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MADRAS HIGH COURT. 
MISCELLANEOUS PETITION No. 2989 
OF 1922. 
December ir, 1922. 
Present -—-Mr, Yusticle Kumaraswamy 
Sastri. | 
C. SUNDARAM AIVAR-—PETITIONER— 
RESPONDENT 
VEYSUS 
Raja RAJESWARA MUTHURAMALINGA 
SETHUPATHI AVERGAL THROUGH HIS 

AUTHORIZED AGENT AND Dewan RAO. 

SAHIB S. THIRUMALI AIYANGAR-—— 
APPELLANT—RESPONDENT. 

Civil Procedure Code( Act V of 1908), O. XL I, 
r, 1—Limitatton Act (IX of 1908), s, 5— Appeal 
— Copy of decree filed afier expiry of limitation— 
Delay, whether cam be exeused—Ex parte order 
excusing delay, whether can be vacated, 

Order XLI,r. 1, of the Civil Procedure Code is 
imperative and it is a condition precedent to the 
valid presentation of an appeal that the memo- 
"randum of appeal should be accompanied by a 
copy of the decree appealed against. Where it 
oS filed, the appeal is incompetent. [p. 308, 
col. 2] 

Sitikantha Roy v. Bipra Das, 27 Ind. Cas. 447, 
Khirode Sundari Debi v. Jnanendra Nath, 6 
C.W. N. 283, Chamela Kwar v. Amir Khan, 16 
A. 77; A. W. N. (1893) 223; 8 Ind. Dec. (x. S.) 
51, relied on. 


An Appellate Court has power to excuse delay 
in the presentation of & copy of the decree appealed 
` against ifit is satisfied that the discreticn vested 
in it under section 5 of the Limitation Act should 
= exercised in favour of the appellant. [p.:309, 
col. 1.1 
Binapani Debi v. Sashibhushan Sinha, 1% Ind. 
Cas. 119; 16 C. L. J. 133, Prosonno Kumari 
` Debi.v. Ram Chandra Singha, 17 Ind. Cas. 155; 17 
C. L. J. 66, relied on. 


| CIVIL 


Where an ex parte order is passed excusing delay, 
it is open to the other par y to apply to have it 
set aside. [p. 309, col. 1.]t 
^ Dand Bahadur Singh v. Deo Nandan Prasad, 
20 Ind. Cas. 513; 17 C. L.J. 596, followed. 


Petition praying that, in the circumstances 
stated in the affidavit filed herewith, the 
High Court will be pleased to vacate the 
ex parte order, dated the 2oth January 
1922, excusing the dclay in representation 
of the S. A. No. 50 of 1922, preferred to the 
High Court ageinst the decree cf the Court 
of the Temporary Subordinate Judge 
Sivaganga, in A. S. No. 4of 1018, preferred 
against the decree of the Court of the District 
Munsif,  Paramakudi, in Grdinary Suit 
No. 415 of 1915, and to dismiss the second 
appeal, 


INDIAN CASES. 
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Mr. R. Kesava Aiyangar, for the Petitioner. 

.Mr. N. Chandrasekhara for Mr. A. Krishna- 
swamy Aryer, for the Respondent, 

ORDER.—This is an application to vacate 
an ex parie order excusing the delay in 
representation and to dismiss the second 
appeal with costs. 

The second appeal in which the Rajah of 
Ramnad is the appellant was filed in time 
but without a copy of the decree appealed 
against. The papers were returned for 


.re-preseutation with a copy of the decree. 


When the copy of the decree was filed, 
the appeal was 53 days out of time as the 
papers were returned on the 6th of December 
1018 and the decree was filed on the x6th of 
January 1919. On the 18th of January 
1910 the papers were again returned with 
the remark that the appeal became out of 
time when the copy of the decree appealed 
against was filed and that an affidavit 
explaining the cause of the delay shoüld be 
filed. On the 20th January 1922 the papers 
were again presented with an affidavit 
and orders were obtained from me on the 
same day excusing the delay. The petitioner 
who was served with notice of the appeal 
on the rsth of April 1922 has filed this 
application on the 13th of November 1922 
for setting aside the ex parte order passed. 
There can be little doubt, that, though 
the'second appeal was presented in time, 
there was.no valid presentation because 
the Memorandum of Appeal was not accom- 
panied by a copy of the decree appealed 
against. Order. XLI, r. xis imperative and 
states that a Memorandum of Appeal shall be 
accompanied by a copy of the decree appealed 
against. In Sitikantha Roy v. Bipra Das (1) 
it was held that it was a condition precedent 
to there being a valid Memorandum of Appeal 
that it should be accompanied by a copy 
of the decree appealed from. The same 
view was taken in Binapani Debi v. Sashi- 
bhushan Sinha (2) Khirode Sundart Debt 
v. Jnanendra Nath (3) and Chamela Kuar v. 
Amir Khan (4). In Dand Bahadur Singh v. 
Dec Nandan Prosad (5), it was held that 


1) 27 Ind. Cas. 447. 

B 17 Ind. Cas 119; 16 C. L. T. 133. 

(3) 6 C. Wa N. 283. 

(4) 16 A. 77; A. W. N. (1893) 223; 8 Ind. Dec, 
(N.^ 8.) 5I. 

(5) 20 Ind, Cas 5 513; 37 C. L. J. 396. 
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the delay, it is open io tlie cther party 
to apply to: have it set aside. There 
can be little doubt that Courts have power 
to excuse the delay in the presentation 
of a copy of the decree appealed agaiust, 
and I need only. refer to Binabant Debi v. 
Bashibhushan Sinha (2), Hem. *Chandya. 
v. Jadub Chandra (6) and Prosonuo Kumari 
Debt v. Ram Chandra Singha (7) whereit has 
been held that it is open to the Court to pass 
an order that a certified copy of a decree 
be received and attached to the Memorandum 
of Appeal , ifit is satisfied that the discretion 
vested in ít under section 5 of the Limitation 
“Act should be exercised in favour of the 
appellant. x i 

The question here is, whether the delay 


should be excused. So far as the affidavit 


filed on behalf of the appellant is concerned, 
the reason for not filing the copy of the 
decree appealed against along with the 
Memorandum of Appeal is that the Dewan 
of the appellant did not send a copy of the 
decree along with the papers to be filed 
and that às the last day for filing the appeal 
was the 7th of November 1918 the clerk of 
Mr. A. Krishnaswamy Aiyar, Vakil (or the 
appellant, filed the appeal without the copy 
of the decree. On the application to set 
aside the ex parie order excusing the delay, 
no affidavit has been filed either by the 
‘appellant or his Dewan or any other person 
explaining why a copy cf the decree was 


not sent along with the other papers or why. 


there was a delay ni53 days. In the absence 
of any explanation, I am of opinion that the 
delay has not been properly explained. 
I am, after hearing the petitioner, cf opinion 
that the long delay has not been explained 
so as to justify me in exercising my discretion 
under section 5 of the Limitation Act and 
excuse the delay in the presentation of the 
appeal, as the authorities which have been 
cited to me by the petitioner's Vakil show 
that the second appeal itself was:incompetent 
at the time of presentation owing to the 
absence. of a copy of the decree -appealed 
against. A 
- I, therefore, set aside my order excusing 
thé delay and direct that the second appeal 
be posted for orders before a Bench. 
V. N. V. - Order set aside. 

(6) 17 Ind. Cas. 99; 16 C. I. . 116. 

(7 i Ind. Cas. 155 z7 C. L i. 66, ` 


t 


BET too, ot "C3 
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,  MAHABLESHWAR NARAYANBHAT V. SUBRAMANYA SHIVRAM, 
Where an ex parie order is passed excusing 


E 


"^* BOMBAY HIGH COURT. 

Second Civit, Appear NO. 22 oF 1922. 

. November 24, 1922.  . 
Present:;—Sir Norman: Macleod, KT., 
Chief-Justice, and Mr. Justice Crump. 

MAHABLESHWAR NARAVANBHAT 

DEVTE—PLAINTIFEF—APPELLANT 
= - Yersus | 
SUBRAMANYA SHIVRAM JOSHI 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Hindu Law— Joint family—Partition— Adoption 
of divided member-—-Property, whether divested __ 
Under the Hindu law where a member of a joint 

Hindu family has-obtained an absolute right to a 

share in the family property on partition, the fact of- 

his adoption subsequently into another family 
does not,divest him of the property which had ` 

come to him on partition, (ps 317, col. 1.] a 
Sri Rajah Venkata Navastmha Appa Row v. 

Sri Rajah Rangayya Appa Row, 29 M. 437 

atp. 451; 16M L.J. 178, followed, , o ru 

Dattatraya Sahharam v. Govind Sambhaji, 34 
Ind. Cas. 423; 40 B, 429; 18 Bom, L. R. 258,- 
distinguished. . 

Second appeal from the decision of the 

District Judge, Kanara, in Appeal 

No. 36 of 1920, confirming the decree passed . 

by the Subordinate Judge at Kumta, in- 

Civil Suit No. 37 of 1919. a 

Mr, Nilkant Atmaram, for the Appellant. 
Mr. G. P. Murdeshwar, for the Respondents, . 
JUDGMENT. pus 
Macleod, C. J.—A joint -Hindu family 
consisted of one Shivram Joshi, .. his 
three sons, Mahabaleshwar, Ganpati and. 


rt 
E 


Venkatraman, by his first wife, and one son 


Subramanya, by his second wife. In 1904 
there was separation of the family and par- 
tition of the family property, the.father and 
his four sons each taking one-fifth of the 
family property. Mahabaleshwar, the: pres 
sent first defendant, after partition, was in 
1907 given in adoption by his father to one . 
Narayan Bhatta Devte. He thereby: be-: 
came a member of his new family. Shivram 
Joshi died leaving a Will dated September 
28, 1907, wherein he stated that he was not 
quite confident as to whether he could own: 
the entire property which had been’ acquired - 
by partition by the first defendant or only. 
one-fourth share. If he owned the whole,: 
he left it in equal shares to Subramanya 
and Ganpati. If he only had a'share, he 
left it all to Subramanya.- Subramanya 


- then brought this suit seeking to recover 


from the first defendant the share which 
was given to him by his father’s Will in the 
property originally acquired by the fisst 


2 3io- 
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j MAHABLESHWAR NARAYANBHAT ‘Vv. SUBRAMANYA SHIVRAM,’ 


defendant on the- partition; The- suit has 
been ‘decreed ‘in both Courts on the ground 
that the decision in Datiairaya ‘Sakharam v. 
Govind Sambliaji (x) was conclusive on the 
point. 


Tn ‘order ‘ to see - whether’ the decision -in - 


that.case applies, it is'hecéssaty to ascertain 


the facts. One Mahadev and his brother . 


Sambháji were divided in interest. - Mahadev 


died more than twenty years'before the suit, 


leavitig a ‘widow TParvatibai,.a son Ram 
Chandra, and daughters. After Mahadev's 
death Ramchandra was. given in. adoption 
to a different family at Gwalior, and the 


properties “in “ suit, which were originally - 
assigned to the: share of Maliadev and which . 


were vested in Ramchandra alone after 
Mahadev's death, : were mortgaged by Par- 


' vatibai in 1909 to one ‘Dattatraya, - long 
after Ramchandra’s adoption. THe inort- 
gagee filed | a suit” to enforce the. 
mottgazc.- The opponents were the 


sons. of the divided brotber of Mahadev 
and. the heirs of Paravatibai. 
claim «was contested on the. ground that 
‘the property being vested jin Ramchandra 
at the time of bis adoption tefnained vested 
in him- even after he:-was given in adoption, 
and that Paravatipai bad. no rght to 


, mortgage the property es Ramchandra was - 


alive. Mr. Justice Shah i giving judgment, 
at page:433* said:— 

“The text of Manu! (Adhyaya IX. vet se 
142) bearing.on this point is clear. 
translated in Volume XXV of the 


‘An adopted son shallnevertake the family 
(name).and the estate of his natural father; 


thé funeral cake follows tbe family (name). 
andsthe estate, the funeral offerings of him. 


who gives (his-son in adoption) cease (as 
far as -that son is concerned). l 

It was.urged there by Mz. Shingne that 
there was-no provision in the text for the 
divesting an- estate once vested 1n a person, 
and: that the person leaviag the family cf 
his-birth could not be divested cf property 
exclusively. vested in him before adoption. 
But the learned Judge thought that that 


argument. ignored the essential idea of an , 


adoptien... He said: 
‘There is a-change in ‘the position of 
{r} 22 ux Cas. 423:5..40 `M, 429 ; I8 Bom. 
LU M 423: ^ 54 
pus x 40° ie 


PIN 





The plaintifi’s 


It is. 
Sacred . 
Books of the:East, at page 355, as follows : — ~ 


. Rangayya Appa Row: (2). 


the boy, and this divesting of the éstáté 
of the natural father is an incident; and, in 
my. opinion, a necessary incident, of that 
chage.. The boy given in adoption gives 
up the r 'ghts, which may be:vested in him 
by birth, to-the property of his natural father; 
if:the adoption takés placé in his father's . 
lifetime. * To that extent the rights: vested 
in him, are divested: after adoption... Tf the 
divesting of a vested interest so far'is to 
be allowed, I do not see any difficulty in 
holding that even if the-estate of the natural 
father be wholly vested in the boy before 
adoption, he is divested of it when ` he is 
given in: adoption." 

That is the ratio ‘decidendt: m. ‘that case, ` 
If the father and son are joint, and the. son: 
is given in adoption; then any ‘vested in- 
terest which tlie son had in the joint family: 
property is divested by virtue of the adop-' . 
tion. Ifthe father dies andthe whole estate. 
becomes vested in the son, then on the som 


being adopted the learned Judge thought ZR 


the same result would follow.: 

There was a further argument that if the. 
adopted boy could take his.-self-acquired 
property with him and was under. no'obli- 
gation to leave it in the family of his birth, 
there was no: reason why he should not take 
with him.the property which had vested. 
in him exclusively on the death of his father 
before ^the adoption. The learned’ Judge 
thought that that argument ignored: the 
difference between the self-acquired property. 
and the estate which had become vestedin him. 
exclusively on his: fathers death. In one 
case the property was his own, and in the: 
otherit was the estate of his natural father: 

The same question came" before a Bench | 


'of the Madras High Court in Sy? Rajah: 


Venkata Narasimha Appa Row v. Sri Rajah 
One: Venkatas 
mayya had become entitled after partition - 
with his brother to whatwas called the Madur 
estate. WVenkatamayya had a son.Narayy& 
who on his birth became a co-sharer with 
his father in that estate; ‘Then’ Venkata 
died add his son became the last surviving 
member of the family and was sclely entitled: 
to the.estate subject to the right to ‘main- 
tenance of his mother, Narayya was adopt 


.ed by the widow of ancther Narayya -bes 
longing to.an elder branch of the samefamily 
i and the question was whether he was divest= ; 


(a Mic M. 497 at P: 451i 1 M i J. 1784" 
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ed cof the Madur estate by reason of his 
adoption. The learned Judges, after citing 
th? texts bearing on the question, including 
the text of Manu, Adlydya IX, verse 142, 
came to the conclusion that there was no- 


thing in those texts which necessarily carried: 


with it the idea that the adopted son wes 
ivested of property which was his own 
absolutely at the time of adoption. In 


their opinion the correct view seemed to: 


be that, by the adoption the filial relation- 
ship, as the author of the Chandrika said, 
was extinguished in one family and was 
created in the other family, and that there- 
after the person adopted could not claim 
or take any property in his natural family 
by virtue of the extinguished filial relation- 
ship therein. 

With the very greatest respect, it seems to 
me that there was a good foundation for 
the conclusion arrived at by their Lordships. 

In the present case the. first defendant 
had an absolute right to the share in the 
family property which had come to him on 
partition. He could have ‘disposed of it 
so leng as his right of disposition was not 
fettered by a son being born to him. It 
might be said that the rights of disposition 
possessed by the sole surviving member of 
the joint family would be the same until 
a son was born to him, but thé origin of 
his title to the property would be of a differ. 
ent character, since nothing would have been 
done to put an end to the existence of the 
joint family. In my opinion it cannot be 
said that 1n the case of a partition in a Hindu - 
joint family. consisting of a father and his 
sons, the sons take their shares as the estate 
of. their natural father and, therefore, the 
decision in Dattatraya S akharam v. Govind 
Sambhaji (x) cannot be taken as governing 
this case. Otherwise, the heir of the defen- 
dant.at the time of his adoption would have 
had to be ascertained as if he was dead 
and if there wereno heirs then such prop- 
erty would have escheated to the Crown. 
As their Lordships said in Sri Rajah Venkata 
Narasimha Appa Row v. Sri Rajah Rengayya 
Appa Row (2), there is a great danger in 


speaking of adoption as civil death and a 


re-birth and in .attempting to enforce the 
consequences that might be supposed to 
logically flow from those conceptions. Tt 
ould only be on the assumption that the 
frst defendant was: civilly dead that his 
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father as his heir would be considered 
as entitled to deal either inter vivos or by 
willwith the propertyin the first defendant's 
possession. There are certain circumstan- 
ces which by operation of law may bring 
about the devolution of aninterest in'prop- 
erty from the holder to another person; 
but I do not think that the texts which 
have been relied upon in: this ‘case show 
that.under Hindu Iaw the interest of the: 
first defendant in the suit property devolved 
upon his father:on his adoption. I think 
the. appeal must be allowed and the suit 
dismissed with costs throughout. 

Crump, J.—I agree. 


W. C. A, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 764 
OF 1921. 

August 2, 1922. 

Present :—] ustice Sir Asutosh Mookerjee, 
Kr., and Mr, Justice Rankin. 

BALI MOHAMMAD SAHA AND OTHERS— 
DEFENDANTS—ÀPPELLANTS ; 


VETSUS 
JANAKI NATH. MAZUMDAR— PLANTIER 
—:RESPONDNET. 
Landlori and tenant—Tenant, death of— 


Possession of tenancy by stranger—Payme at of rent 
in dzceased’s name— Tenancy, new, creation of. 

Where a landlord accepts rent tendered in the 
nanie of a deceased tenant by 4 person in possession 
of the holding, such acceptaace has the effect 
of coastituting the person paying the rent a 
tenaut of the landlord, and the latter is not 
competent to eject him as a trespasser. 


Appeal against the decree of the Addi- 
tional District Judge, Dinajpur, dated 
the 23rd December 1920, affirming that 
of the Munsif, Second Court, Dinajpur, 
dated the 20th August 1919. 

Babu Priya Sankar Mazumdar, for 
the Appellant.—Suit for  ejectment. 
I purchased from the tenant in 1303. 
The holding is non-transferable. I 
had been paying rent to the landlord 
who knew that the original tenant died iu 


312; 


I018. He accepted. rent even after that. 
I submit there is estoppel by conduct. 
His acceptance cf rent amounts to sufficeint 
recognition. 'They cannotturn me out as 
trespasser, 

Babu Girija Prosanna Sanyal, for the Re- 
spondents.—It has been found that the 
defendant admitted that he was: not recog- 


nised. Mere acceptance of rent would not. 


convert him into a tenant. He was a 
marfatdar, The tenancy existed in the 
mame’ of the deceased tenant. I submit 
the case’ should be remanded. 

Babu Priya Sankar Mazumdar, replied 
in brief. 

JUDGMENT,—This is an appeal by the 
defendants in an action in ejectment. The 
plaintiff sued to eject the defendant as 
trespassers in possession of a non-transfer- 
able occupancy holding. The defendants 
have proved that in 1919 and 1920 the plaint- 
iff accepted rent from them for the lands 
in suit in the name of the deceased raiyats. 
The effect of this acceptance of rent was to 
constitute the defendants tenants under 
the plaintiff. Consequently, at the date of 
the suit, the plaintiff was not competent 
to eject the defendants as trespassers. 
In this view, it is unnecessary to consider 
wüether there was a recognition by the 
plaintiff of the defendants as the holders 
of the origindl tenancy. 

The result is that this appeal is allowed 
and the suit dismissed with costs in all the 
Courts. 


W.C. A. Apbeal allowed. 


. BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL NO. 630 OF 1921. 
s November 10, 1922. 
Present:—Sir Norman Macleod, K., 
Chief Justice, and Mr. Justice Crump. 

RAGHUNATH VITHAL BHAT 

—DEFENDANT—APPELLANT 
| VEFSUS 
PURNANAND SARASWATI SWAMI 
— PLAINTIFF— RESPONDENT. 


` Hindu Lau- Religious ofice, share in, transfer 
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RAGHUNATH VITHAL V. PURNANAND SARASWATI, 


The transfer of a share in the emoluments as" 
well as the duties of a religious hereditary office 
by oue member of a Hindu family to an out- 
sider or to the origina! grantor of the office is in- 
valid, but such a transier to another member of 
the family is not open to objection. [p. 313, col..1.] 

Mancharam v. Pranshankar, 6 B. 298; 6 5 
Jur. 426; 3 Ind. Dec. (N. 8.) 655 and Kuppa v.. 
Dorasami, 6 M. 76;7 Ind. Jur 75; 2 Ind. Dec. 
(N. S.) 391, considered. 

Second appeal from the decision of the 
District Judge, Kanara in Appeal No. 119 
of 1920, confirming a decree passed Ly 
the First Class Subordinate Judge at Kar- 
war, in Civil Suit No. 18 of 1919. 

Mr. G. S. Rao, for the Appellant. 

Mr. Coyajee (with him Mr. S. 5. Mulgaon- 
kar), for the Respondent. 

JUDGMENT.—This appeal raises a ques- 
tion on which there does not appear to be 
any direct authority. The facts are simple. 
Fifty yearsago a Guru owned a temple at 
Sadashivgad and he appointed a certain 
person as a priest to perform Puja and 
other services to the deity on receipt of a 
certain quantity of paddy. The present plain- 
tiffis the third Guru in order of descent. 
The defendant is the son of the original 
Pujari who had two sons, the defendant and . 
Dattatraya, tlie plaintiff’s case being that 
Dattatraya having a half interest in the 
office of Pujari transferred or surrendered 
it to him. It has been held iu this Court 
in Mancharam vy. Pranshankar (1) that 
heriditary offices, whether religious or se- 
cular, are no doubt treated by the 
Hindu text writers as naturally indivisible; 
but modern. custom, whether or not it be 
strictly in accordance with ancient law, 
has sanctioned such partition as can be had 
of such property by means of the perform- 
ance of the duties of the office and the 
enjoyment of the emolument by the different 
co-parceners in rotation. The Court said 
that “there was no reason why the alien- 
ation of a religious office to a person stand- 
ing iu the line of succession, and free from 
the objectious relating to the capacity of 
a particular individual to perform the wor- 
ship of an idol or do any other necessary: 
functions connected with it, sbould not . 
be upheld.” It was, therefore, in favour 
of alienations in the family ‘of the original 
grantee of the office. 


T w^ B. 2986 Ind. Jur. 426: 3 Ind. Dee; 
* $ 5» * 


(1923: — j 
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In Kuppa v. Dorasamt (2) it was held 
that the sale of a religious office to a person 
not in the line of beirs, though otherwise 
qualified for the performance,of the duties 
of the office, wasillegal. AMancharam v. 
Pranshankar (1) was discussed and the Court 
was not pzepared to go so far as to say that 
a purchase by a person standing jn the line 
of heirs; or otherwise qualified should be 
upheld. 

We have been referred to no decision 
which differsfrom those cases and, there- 
fore, unless there is direct evidence of 
custom, it should be taken that the trans- 
fer by one member of the family entitled 
to an hereditary office to an outsider would 
be considered by the Court invalid. The 
transfer by one member of his share to an- 
other member of the family could not be 
considered in any way objectionable. It 
would only reduce the number of members 
who were entitled to the office and a share 
in the emoluments. 

The other question that arises is, whe- 
ther one member of the family entitled 
to an hereditary office can surrender his 
share to the original grantor. If all the 
members of the family agree to give up 


the duties of performing worship and re- 


ceiving emoluments, then there could be 
no objection to their doing so. But there 
is a great difference between the whole group 
of members surrendering their rights to the 
grantor, and one member purporting to give 
up his rights to the grantor which would 
cause an interference with the rights amongst 
 the- remaining members of the family. 
It seems to us that the matter is entirely 
one of first impression, and it can only be 
decided in accordance with the principles 
which would be most consistent with the 
proper performance of an office of this nature. 
We do not propose to decide anything 
which might cause disputes in future or 
interfere with the harmonious per- 
formance of the duties appertaining to the 
office. It seems to usthatthe duties of the 
office and the emoluments appertaining 
thereto remain within the family of the 
. original grantee, and those members of 
the family, who wish to retain the office 


(2) 6M. 7617 ind. Jur. 73; 2 ind, Dec. (x, 5) 
d 


and share the emoluments, are entitled to 
do so, and if one of the members of the . 
family wishes to get rid of his ditties as 
well as his rights, he could only do so in 
favour of the remaining members of the 
family, and he cannot evade the ordinary 
rule as to alienations by purporting to 
surrender his share to the original grantor, 
or, put in other words, the alienation of a 
share by one member of the family is in- 
valid whether it is made in favour of an out- 
sider altogether or whether it is made in 
favour of the original grantor of the office. 

It seems to us that this aspect of the 
case has not been considered by the lower 
Courts. The District Judge has treated 
the matter as a question of contract. No 
doubt, every promisee may dispense with 
or remit the performance of any promise 
made to him. But we do not think that 
is a proper principle to apply to the deci. 
sion of this case. 

Then, it was argued that the plaintiff 
lay under an estoppel because Dattatraya, 
who was a plaintiff ina suit against the 
Guru, admitted that he had parted with 
his share in favour of his brother. 
There could be no case of estoppel. It 
would be a question of proof whether Dat- 
tatraya had, as a matter of fact; trans- 
ferred his share to his brother, the present 
defendant, for it is dificult to say that, in. 
consequence of that statement, the defendant 
altered his position for the worse. How- 
ever that may be, it is hardly necessary for 
the purposes of this case to decide, when 
sitting in second appeal, that as a matter 
of fact Dattatraya, when he purported to 
assign his share to the plaintiff, had, as a 
matter of fact, already surrendered it to 
his brother. We decide the case on prin- 
ciples that are already recognised in this 
Court. Dattatraya, although ‘he could have 
given up his share in the office to his brother, 
could not endeavour to alienate it either 
to a person outside the family or to the 
orginal grantor or a descendant from 
him, The appeal, therefore, must be al- 
lowed and the suit dismissed with costs 
throughout. 


W. C. A. Appeal allowed, 


UTHUMAN AMMAL 7, NAINA MAHAMAD, 


MADRAS HIGH COURT. 
Civil, REVISION PETITION No. 876 or 1921. 
December 5, 1922. 
"Present -—Mr. Justice Krishnan. 
UTHUMAN AMMAL AND ANOTHER— 
PETITIONERS 
versus 
NAINA MAHAMAD ROWTHER— 


COUNTER-PETITIONER— RESPONDENT. 
Cade {Act Vv ef 1908), S. 22, 
applicability of—Case remanded to one Court— 
Crialby another Court— Jurisdiction, 

. The jurisdiction of a Court trying a remanded 
case depends entirely on the order of the Appellate 
Court when remanding the case. 

When the High Court remands a case for trial 
to.a particular Court no other Court has juris- 
diction to try it, Where a case is tried by a Court 
other than the one to which it is remanded, ob- 
jéction can be taken at any time to the jurisdiction 
of the Court, and the Court is bound to give effect 
to it. Section 21 of the Civil Procedure Code 
has no application to such a case. 

Annammal v. Sambasiva Aiyar, 53 Ind. Cas. 
463; 37 M. L. J. 349; 26 M. L. T. 186; 1o I. 
W. 293; (1919) M. W. N. 636, distinguished. 


ans i Pvaceds tyo 


Petition, under section X15 of Act V of 
1908, praying the High Court to revise an 
order of the.District Court, Madura, dated 
Gin September 1921, in Civil Miscellaneous 
Appeal No: 6 of 1921, preferred against an 
otder of the District. Munsif, Madura 
Taluk, at Madura in I. A. No. 773 of 1920, 
in Original Suit No. 118 of 1917. 


Mr. T. L. Venkatarama Atyar, for the 
Petitioners. 

Mr. M. Patanjali Sasirt, for the Respond- 
ents, 


JUDGMENT,—In this case the main 
point taken before me is, that the High 
Court having remanded the case for trial by 
the Munsif’s Court of Madura Town, the Court 
of the Madura Taluk, which is a different 
Court altogether, has no jurisdiction to 
deal with it or pass any orders in it, and 
consequently the orders passed by that 
Court must all be set aside and the Town 
Court directed to dispose of the case. 

This argument seems to me to be sound. 
Though the judgment of the High Court 
indicated “the Court of the first instance " 
as the Court to trv the remanded' case, 
that Court had been abolished and the 
decree, therefore ,specified the Town Court as 
the Court to try the case in quite unambigu- 
qus language. So long as thet direction 
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stauds, I inust hold the Town Court alone 
can deal with the case. 

The learned Vakil for the respondent 
attempted to' contend that I should apply 
the principle underlying secton 21, Civil 
Procedure Code, to this case and refuse 
to give effect to the objection as it was not 
taken at ‘the earliest stage in the Taluk 
Munsifs Court which actually’ was dealing 
with the case. It is conceded section 21 
will not in terms apply. I am unabie 
to accept the argument that any principle 
underlying it applies to this case. The 
jurisdiction of the Court trying a remanded 
case like the present one depends entirely 
on the order of the High Court when remand- 
ing the case. It is not a matter of doubt 
or difficulty. Nor is it a matter for the 
parties to "iae up their minds about. 
The rule in  Annammal v. Sambasiva 
Atyar (X) is not applicable to the present 
case at all. There the objection was taken 
to the High Court's jurisdiction in a subse- 
quent suit by a party to the High Court 
suit in which it had been alleged that he 
was resident in Madras to give jurisdiction 
to the High Court. The party had not 
disputed this averment, but actually sub- 
mitted to the trial. He could not afterwards 
be permitted to assert that he was not 
so resident and object to the Court's jurisdic- 
tion. If he had raised the objection in the 


“High Court suit itself, it would have been 
“a matter for that Court to decide and its 


decision could not be attacked collaterally 
in another suit. That case is thus entirely 
different from the present one. 

The objection as to jurisdiction was 
taken at a fairly early stage in the First 
Court itself in this case. But, even otherwise, 
the objection is now taken in the same 
proceedings and I see no ground for refusing 
to give effect to it. I must, therefore, set 
aside all orders of the Taluk Munsif of 
Madura and direct him to forward the 
records to the Town Munsif’s Court for 
disposal of the case. Itis to be regretted 
that moré care was not taken in reading 
the High Couit's decree before the Taluk 
Munsif began to dea! with it. 

In the circumstances, there will be no: 
order as to costs for either side in this Civil 


(2) 53 Ind, Cas. 463; 37 M.-L. J. 249; 26 M, 
L T. 186; 10 L. W. 293 ; aoe) M. W. A. 6364 E 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No.. 31 OF 1922. 
. November 17, 1922.9 |. 
Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
RAMCHANDRA LAXMAN— | 
PLAINTIFF —APPELLANT 
VEYSUS l 
` BALBHIM BABAJI AND OTHERS—— 
DEFENDANTS — RESPONDENTS. “|, 


aside, 


Civil Procedure Code {Act V of 1908), ss. Xi, - 


. 47— Mortgage— Redemblion suit—Decree — nisi— 
Second ‘suit for redemption, whether barred, — 

If a mortgagor brings a redemption suit and 
obtains 2 decree nisi, which entitles him on payment 
of a certain sum by a ceftain time to get back 
the property, and nothing further is done, , and 
no attempt is made to get back possession, and 
no order is made barring the mortgagor’s right .to 
redeem, then a second suit can be brought for 
redemption and the same would. not be ‘barred 
either by section 31 or section 47 of the Civil Pro- 
cedure Code. [p. 315, col. 2.] = 

Ramji Bapuji Patil y. Pandhavinath Ravji, 49 
Ind, Cas. 894; 43 B. 334; 21 Bom. Ie R. 56 (F. B.), 
followed. x 

Second appeal from the, decision . of the 
Assistant Judge, with A P. at Sholapurz,. in 


Appeal No. 133 of 1921, confirming, a 


decree passed by the Subordinate Judge. 


- "at. Madha, in Civil’ Suit No. 39 of . 1920. 
O Mr, Jo R. Gharpure, for the Appellant. 


Mr, P-V Kanz, for Respondents Nos, iX,- 


4, 5, 7 and 8 X 


JUDGMENT. —The: plaintiff sued to re-. 


cover possession of the suit property..as 
the mortgagor. The original mortgage was 
passed by his father to his uncle Dada 
acting benami for the plaintiff's father. 
Dada mortgaged the plaint land. with pos- 
‚session to one Bala in 1884. Dada brought 
a suit forredemptiou in 1892 under the Dek- 
khan Agriculturists’ Relief Act, and on 
taking accountit was found that nothing 
was due. under the mortgage. and, . there- 
fore, a decree was passed directing that he 
should get possession. In appeal. this de-. 
cfee was set aside. It was found that 


Rs. 310-9-0 were due to the. mortgagee, and.. 


unless the sum was paid the possession Was 
to:be given back to the mortgagee. 
arguunt was not paid asd au.order was 


made restosing the land to the possession 
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of the mortgagee. It.may be noticed ‘that, 
but for the .erroneous-order of the Tria‘ 
Court, thedand would never have got into 


. the possession of the mortgagor. We may 


take it, therefore, that on the final order 


' of -the Appellate.Court the same- effect 


resulted as -if there had been originally 
a ‘decree’ nist in favour of the mortgagor, 


"directing that if he paid Rs. 310-9-0 within 
-the time fixed he should get possession cf. 


the’ property. He-did -not pav, and, as far. 
as one.can see, thereus no.order of the Court 
which could .be considered to operate ‘as 
a decree for foreclosure'so as to- put an end 
tothe mortgage. Dada’s heir Pandhar- 
nath gave up all his rights over the plaint 
property in favour ‘of the plaintiff by a 
deed ` of." release..in 1920; . The -plaintiff 
has brought this suit'for redemption. ‘The 
defendants contended that the equity -of 
redemption had been extinguished by the 
proceedings in the pievious:suit and this. 
contention.has: found favour. with- both 
the lower Courts, ] MN. 

- We.think: that the learred judges-have 
not ‘sufficiently recognized the -effect of the 
Full Bench decision im Ramji Bapuji: Pati 
v. Pandharinath Ravji (x). ` The simple deci-, 
sion there :;'was that if a ‘mortgagor 


‘brings a redemption suit'and obtains a dec: 


ree: 7152, which entitled him -on -payment 
of a certain sum by a certain ‘time to get 
back the property, and’ nothing further is 
done; and no attempt is: made to-get back 
possession, and no order is niade barring 
the mortgagor's right to. redeem,’ then ʻa 
second suit can be. brought for redemption 
aud the same would not be -barréd either 
by-section Ir or section 47.0f the Civil Pro- 
cedure. Code, and if the facts in the present 
case could be brought within-that Full 
Bench ruling, then the mortgagor, ‘in spite 
of the previous suit, is'entitled to. redeem. 
. It hds. been suggested that if the ‘suit 
is brought under the provisions -of' the 
Dekkhan Agriculturists: Relief-Act, $ome in- 
herent element in a decree: passed :there- 
under prevents the Full Bench ruling being 
made applicable.. The» Chief ‘Justice said 
(page 355%) : QUEM : 
` “A suit. for. redemption undet.the Dekkbán 
Agriculturists! Relicf Act iis substantially 
(x) 49 Ind. Cas. 894; 43 B. 334; 21 Bem. L. E. 
" wPdgeot 43 D.—[ Edd. C oe TEE 
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a suitto have an account taken in accord- 
ance 


with the provisions of section 13, 
and a decree for foreclosure is never passed 
in the first instance, or until the mortgagor 
has had ample opportunity of paying the 
sum found to be due. But in such cases 
section 47 of the Civil Procedure Code 
might affect the plaintiff’s right of suit 
as Chapter XXXIV of that Code would 
mot be applicable." 

“These remarks were commented on by 
Mr. Justice Heaton in the same case when it 
returned to the Court after the decision of 
the Full Bench: [reported as Sapu Ram- 
chandra Kulkarni v. Guja Mhadu | Dhaugar. 
(2).] The learned judge was evidently 
referring to the last paragraph of the Chief 
Justice’s judgment when hesaidthat there 
was a disturbing element in the judgment, 
which was the possibility of their being un- 
der the Dekkhan Agriculturists’ Relief Act 
a decree in a redemption suit which was 
not a decree «isi. Then he came to the 
conclusion that the decree, although it was 
made in asuit filed under the Dekkhan Agri- 


culturists’ Relief Act, was a decree of the. 


ordinary kind. Here’ it may be said also 
that the decree is made under the Dekkan 
Agriculturists’ Relief Act, but itis a decree 
of the ordinary kind, and not one of the 
variant decrees which can be passed under 
‘section 15-B of the Act. Whether a decree 
made under the Dekkhan Agriculturists’ 
Relief Act in a mortgage suit is a decree 
nist or a decree which puts an end to the 
mortgage will always be a question for 
decision in each case when it comes before 
the Court. We think that in this case there 
was a decree nisi , and it comes within the Full 
Bench ruling. The appeal must be allowed 
and the case sent back to the Trial Court for. 
the hearing on the merits. The appellant 
to get his costs here and in the Court 
below. Costs of the TrialCourt to be costs 
in the cause. l 

Crump, J.—I agree. This decree, on the 
. face of it. is within the Full Bench ruling 
in Ramjt Bapuji Patil v. Pandharinath Ravjt 
. (zy and unless it can be shown that 
there is something in the special 
provisions of the Dekkhan Agriculturists 
Relief Act to prevent the operation 


Pe 44 Ind. Cas, go8; 42 B.246; 20 Bom, L. R, 
$ i ais 
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of that ruling owe are bound by 
it. I can find nothing in the special pro- 


visions of the Dekkhan  Agriculturists 
Relief Act and indeed the respondent’s 
“Pleader hasnot specifically referred to any 
section which could have the effect of 
altering the nature of this decree in such 
a way aseto prevent the operation of the 
law as laid down in the Full Bench case. 
It is, on the face of it, a decree which does 
not put an end tv the relations of the mort- - 
gagor and mortgagee, and, therefore, the pre- 
sent suit for redemption cannot be held 
to be barred. 


W. C. A. Appeal allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAT, NO. 49 Or 1922. 
June 5, 1922. 

Present -—Mr. Justice Campbell. 
AHMAD KHAN—DEFENDANT— 
APPELLANT 
VErSUS 
JANGBAZ KHAN AND ANOTHER — 
DEFENDANTS, HUSSAIN KHAN AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 

Punjab Pre-emption Act ( Lof 1913), ss. 15, 21— 
Sale of occupancy vights— Landlord, right of, io 
pre-empt. 

The landlord of an occupancy tenancy is not 
entitled to sue under section 21 of the Punjab Pre- 
emption Act for pre-emption of that tenancy 
against a person having a right of pre-emption 
under section 15 (a) or (b). of the Act. 

Ahbar Hussain v. Ali Ahmed, 38 Ind. Cas. 712; 
II6 P. R. r9r6; 186 P. L. R. 1916, distinguished. 

Second appeal from the decree of the 
District Judge, Attock at Campbellpur, 
dated the 5th October 1921, affirming that of 
the Munsif, First Class, Attock, at Campbelle 
pur, dated the 20th May 1921. 

Mr.  Badr-ud-Din Quresht, 
Appellant. 


JUDGMENT.—This judgment will dis- 
pose of three Second Appeals Nos. 49, 50 
and 51 of*r922 in all of which the question 
for decision is the same, viz., whether the 
landlord of an occupancy tenancy is entitled 
to sue under section 21 of the Punjab Pre- 
emption Act, 1913, for pre-emption of that 
tenancy against a person having a right 
of pre-emption under section 15 (a) or (b) 
of the Act. 


for the - 
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There were two sales and three suits as 
follows :— 

(t) Nadir, one of several joint occupancy 
tenants, sold two  kanals of the tenancy 
to Mir Baz, his nephew and a co-sharer 
in the tenancy, for Rs. 40. Sardar Khan, 
landlord, sued to pre-empt. His suit was 
dismissed by the First Court Lut was decreed 
on appeal by the District Judge who held, 
on the authority of Akbar Hussain v. 


purchase against all the world. 

The vendee’s second appeal is No. 50 of 
1922. 

(2) Jang Baz, a co-sharer in a joint 
occupancy tenancy, sold r kanal 15 marlas 
out of the tenancy to Saadulla, a stranger, 
for Rs. 350. Two pre-emption suits were 
brought one by Hasan Khan and Sardar 
Khan, landlords, and the other by Ahmad 
Khan, nephew of the vendor and co-sharer 
in the tenancy. Both the Courts below 
concurred in finding, on the strength of 
Akbar Hussain v. Ali Ahmad (1), that the 
landlords had the superior right and decreed 
in their favour relegating Ahmad Khan 
to the position of inferior pre-emptor. 
The latter has preferred two Second Appeals 
Nos. 49 and 51 of 1922. KH 

All three appeals have been heard ex parte 
against the respondents. 

The records do not show under which 
section of the Punjab Tenancy Act the 
tenancies are held but the point is not mate- 
tial. Thelower Appellate Court appears to 
me notto have appreciated the significance 
of the difference in situation between the 
present cases and that reported as Akbar 
Hussain v. Alt Ahmad (x). 

In Akbar Hussain v. Alt Ahmad (x) 
there was no suit by a landlord to claim 
and enforce a right of pre-emption. The 
landlord had purchased the tenancy and 
the vendor’s collaterals sought to utilize 
the provisions of the Punjab Pre-emption 
Act, 1913. to turn him out. It was held 
that the landlord’s position as a vendee was 
unassailable by any one claiming to pre- 
empt under the Punjab Pre-emption ‘Act, 
because he (the landlord) had power under 
another Statute (The Punjab Tenancy Act) 
to prevent any sale whatsoever of the 


(2 38Iud. Cas, 712; 116 P. R, rgr6. ; 186 
P, W, R, 1976, 
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Ahmad (1), that the landlord has a right of. 


gly 


tenancy,. and because, by purchasing 
himself, when the tenant wished to sell, 
he had in effect done no more than exercise 
that power, It was pointed out, for example, 
that to interpret the law otherwise would 
lead to absurdities, for example, if a statu- 
tory pre-emptor were allowed to pre-empt, 
the defeated landlord might annul the sale 
by having recourse to a Revenue Court, 
In the present cases the landlord is not 
in possession as a vendee resisting attempts 
to oust him’ by the heirs or rclatives of the 
vendors. He has come into Court as a 


plaintiff to assert a right which he does not 


possess under the law of pre-emption. 
His rights are perfectly clear under the - 
Punjab Tenancy Act. He can sue in a 
Revenue Court to annul any sale of a right 
of occupancy held under him, which, if 
under section 5, has not been offered to him 
under section 53 at a price to be fixed by a 
Revenue Officer, or if. under one of the 
other sections, has not been sanctioned 
previously by him in writing. The practical 
effect of this power to set aside transfers 
is that, if an occupancy tenant finds himself 
forced to sell, the landlord can acquire 
the tenancy at a bare market-price,, if 
under section, 5, or on his own terms, if 
under sections 6 or 8. His position is 
much more favourable than that of any 
pre-emptor, and this is why we find that 
section 15 of the Punjab Pre-emption Act 


‘confers a tight on an occupancy tenant 


to pre-empt his landlord’s proprietary land, 
but confers no. right on the landlord to 


.pre-empt in that capacity his occupancy 


tenant's rights in land owned by himself, 
and confers a right to pre-empt those rights 
upon other persons, who are owners in the 
same estate but otherwise are in no way 
connected with the tenancy. 

.A decree for pre-emption of an occupancy 
tenancy can only be passed by a Civil 
Court in this Province in favour of a person 
declared entitled to a right of pre-emption 
by the Act of r913. The landlords in the 
cases before me are so entitled but only 
under sub-section (c) of section X5 as owners 
in the sub division in which the land is 
situate. The rights of the. vendee in one 
case and of the rival pre-emptors in the 
other are superior, they being collaterals 
and coming under sub-section (b) of sec- 
tion I5. As landlords, Hasan Khan and 
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Sardar Khan have no rights at all under the 
Act, .and hence in these suits they cannot 
succeed against the co-sharets. ` 

The respective. positions of a defendant 
and of a plaintiff differ. A.defendant in 
a pre-emption suit can resist the claim. on 
any and. every possible ground and, is. not 
restricted to showing that he has a superior 
tight under the. section 15,0f the Act. A 
plaintiff must depend for success upon the 
letter of the Act, He cannot seek the aid 


of another Act, the administration,of which ` 


is not in the hands of the Civil Courts. 
Herein lies the distinction between the 
present, cases and Akbar Hussain v. Alt 
Ahmad (1). 

All three appeals are accepted with costs 
and the decrees of the lower Appellate Court 
are. set. aside and varied as. follows :— 

The suit Sardar Khan v. Nadar and 
Mir Baz is dismissed with costs. throughout. 

In the suit Ahmad Khan v, Jangbaz, Khan 
the . plaintiff is given. a decree directing 
that, on payment into Court of Rs. 350 less 
costs due to, him from-the defendants: in 
this and the two Courts. below, on or before 
Ist December. 1922, the. defendants shall 
deliver to him. possession of the.land in suit 
and his title thereto shall be deemed to 
have accrued from the date of such payment, 
and that,.on failure to make such payment 
‘hy. the date fixed, the suit shall stand dis- 
- missed. 

In the suit Hasan Khan and Sardar Khan 
v. Jang Baz and others the decree in the 
plaintifi’s favour is modified to the extent 
of declaring that it shall not take effect 
urless and until the. superior -pre-emptor 
Ahmad Khan has failed to comply with the 
provisions of the decree in the suit Ahmad 
Khan v.. Jang Baz. and oihers. In that 
event, the date. for payment of Rs.. 350 
by. the. plaiutifis.will be extended to the 

13th fanuary 1923. 


Z. X. Apbeals accepted. 
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. NAGPUS JUDICIAL COMMISSIONER’s 
‘ COURT. 
SECOND Civi, APPEAL No. 641 OF 1921, 
` February 2, 1923. 
Present -—-Mr, Batten, Joc. 
PANDURANG AND DEUS a ak LA 


: —APPELLANTS 
VETSUS 
SAMPAT AND ANOTHER—DEFENDANTS—- 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 35, O. 
X X I, rr. 36, 96—Symbolical possession— Formal 
possession — Actual possession, 


There can be no symbolical possession as between 
the parties to a decree where the property is im- 
moveable property which is capable. of immediate 


“actual possession and comes within the scope 


of the directions in sub-rule (1) of r. 35 of O. XXI 
of the Civil Procedure Code. Symbolical, posses- 
sion is the term properly applied where the property 
isof a kind which can be taken possession in 
an execution.only under sub-r. (2) ofr. 35 and 
r. 36 and re 96 of O. XXI of the Code—these being 
the cases when actual possession cannot be given, 


Formal delivery of possession under section 35 (1) 
of the Code is. actual delivery of poem it: is 
not delivery ofsymbolical possession. 


Appeal against the decree of the District 
Judge, Nimar, dated the 20th September 
1921, in Civil Appeal No. 20 of 1921. 

Mr. G. G. Hatwalne, for the Appellant. 

Mr. W. R. Puranik, for the Respondent. 


JUDGMENT.—The main question raised 
by the appellants in this appeal is, whether 
the decision of the lower Courts that actual 
possession of the mahk makbuza field in 
suit was not delivered to him in execution 
proceedings is a correct decision. The 
learned District Judge, in paragraphs ro to 
I9 of.his judgment, does not appear to have 
appreciated exactly what had ta be establish- 
ed by.the plaintiffs.. The District Judge 
seems to have been under some misapprehen- 
sion as to what is meant by symbolical 
possession. There can be no symbolical 
possession as between the parties to a decree 
where the property is immoveable property 
which is capable of immediate actual posses- 
sion and comes within the scope of the direc- 
tions in sub-rule (r) of r. 35 of O. XXI of 
the First Schedule.to the Civil Procedure 
Code, either the decree-holder is put in 
actual possession or not. Symbolical posses- 
sion is the term properly applied where the 
property is of a kind which can be taken 
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possession. of ‘in execution. only under sub- 
rule (2) of r. 25, and rr. 36-and 06 o£ O. XXI. 
These are all'cases where actual. possession 
cannot be given. Rule 35: (1) lays down 


in. what manner possession of jmmoveable . 


property in the actual. ‘possession ` of the 
judgment-debtor is to be given, ang what the 
lower Courts had to dscide was whether 
possession was given in such manner or not. 

"Tbe point mentioned by-the District Judge 
that the order-sheet contains nothing about 
the malik. makbuza field is entirely irrelevant 
since the warrant shows that. Possession 
of the. malik makbuza field was to be’ given. 


" Unfortunately,the prescribed form of warrant - 


‘under r. 35 does’ not;give separate. direc- 


„tions for carrying out execution under süb- . 


‘rales (1) and. (2); the warrant is the same 
in both cases. In this case part of; the 
property -had.;to be-.delivered under sub- 
rule. (1) and part under ‘sub-rule (2) ; the 
property. in -dispute fell under sub- rule (I I). 
It.is impossible to give actual, possession 
| of a field without the process-server and the 
person to whom. he,gives.possession going 
to that field. The process-server can then 
put the representative of the decree-holder 
iu possession by declaring that he is.in 
possession of it; if auy person representing 
the judgment-debtor is in - possession, he 
may under sub-rule (1) .be removed, but 


unless such a person is on the field he cannot’ 


be removed. If, then, ‘the.. process-servér 
and the decree-holder’s representative did 
go-to the field, it was not. necessary for the 
decree-holder's representative to assert his 
possession by some means or other so long 
as he was not obstructed ; once a person 
is put in posséssion in this manner, for how- 
ever short a time, the execution is complete. 
Tf he is resisted in the actual taking possession 


the obstrictor can be removed, and recourse 


ay be had to rr. .97 and 9n 


Formal delivery under the provisions 
.of r. 35 (1) is actual delivery, as is made 
clear in the case of Dhansingh v. Ganpat (x). 
In some: rulings, the words “ symbolieal 
possession '" seem to be loosely. used in the 
sense of formal possession which has not 
been subsequently maintained. The ques- 
.tion here is, whethet possession even formal 
has been given under r. 25 (r};if itis so 


wF 


(1). 24 Ind. Cas, 850; 10 N, L. R. 69; : 
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then ca rfainiy- sihan plaint iffsthave-a Cause 
of action. 

Í would remark that'the District’ oe 
was in error in not having referred to the 
original execution proceedings. . ‘If Be. does 
so, he will. find that the application for 
execution did. tefer separately to:the malik 
makbuza field. ` What the lower Courts have 
to decide is, whether.cr not the -provisions. 
of section 263. of.the old. Civil Procedure 
Codeand of r.35 (1), O. X XI of the present 
Code, were carried. into effect. .Of- the 
problem so stated, the lower Appellate. Court 
has not, as'far as I can see, attempted to 
arrive at, any decision which. is conclusive. 
I; therefore; remand the.appeal to. the lower 
Appellate Court with. reference to the above 
remarks. ; 


‘The. decree-is supported. by the. learned 
Pleader. for the .defendarits- respondents: on 
the ground, that it-is. not proved, that the 
present field in suit is the Same. field; as 
Field No. 64 which was the field mortgaged. 
I am bound to'say that the reasons given 
by the lower Courts for coming to a.conclu- 
sion that it is the same field appear. to me, 
on the face. of, it, inadequate.. The matter 
should be gone into more deeply. The decree 
is also-supported on., the ground- that the 
second defendant was not properly represent- 
ed in the mortgage-suit.and that the decree 
therein can have no éffect.as.against him 
This is a point which must also be taken 
into consideration.. Costs . will .be costs 
in the suiti there will be no refund. certifi- 
cate, 


G. R. D. 
Case remanded. 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORDERS NOS. I4 AND 13 OF 
1921. 
July 29, 1922. 
Present :—Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Chotzner. 
JITENDRA NATH BHATTACHARJEE— 
CREDITOR No. I—ÀPPELLANT 
versus ` 
FATEH SINGH NAHAR AND OTHERS— 
RESPONDENTS. 
.. Provincial Insolvency Act | V of 1920), s. 4, sub- 
` ss. (1), (3)— Question of title—Sale of insolvent s 
property. ` 
"Although under sub-section (r) of section 4 of 
the Provincial Insolvency Act an Insolvency Co 
has full power to decide a question of title, yet 


when it does not deem it expedient or necessary 


to decide any question of the nature referred to in 
sub-section (1) but has reason to believe that the 
debtor has a saleable interest in any property, it 
‘may follow the course laid down in sub-section (3) 
and may without further enquiry sell such interest 
in such manner and subject to such conditions 


as it may think fit. 


In APPEAL NO. I4 OF IQ2I. 

Appeal against an order of the First Ad- 
ditional 
dated the 22nd of December 1920. 

| \ 

In APPEAL No. I3 OF Ig?1. 
~ Appeal against an order’ of the District 
Judge, 24-Parganahs, dated the 25tho 
September 1920. | 


Dr. Sarat Chandra Basak, Babu Sarat 
Chandra Mookerjee, for the Appellant. 


Babus Banku Behari Mullick Chowdhuri, 
Jitendra Nath Roy, Peary Mohan Chatterjee 
and Krishna Lal Banerjee, for the Respond- 


ents. 


' JUDGMENT.—The Court, no doubt, under 
sub-section (r) of section 4 of Act V of 
1920, has full power to decide a question 
of title, but the Judge has in the present 
case followed the course laid down in sub- 


section (3). 


It is contended that no sufficient reasons 
are given for adopting this course and that 
evidence ought to have been given before 
doing so. But the Court, where it does not 
deem it expedient or necessary to decide 
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"any question of the nature referred to in 


sub-section (1) but has reason to believe 
that the debtor has a saleable interest in 
any property, may without further inquiry 
sell such interest in such manner and subject 
tə such conditions as it may think fit, 


e 

"It appears that notice was served upon. 
Jitendra Nath Bhattachariee, who is the 
appellant before us, on the 8th September 
I9grg. He did not appear in Court until 
the 25th September 1920. The learned 
Judge put to him certain questions and the 
purport of the answers is mentioned in 
his order. Upon a consideration of the 
matters stated in the report of tlie Receiver 
and of the answers given by the appellant 
when questioned by the learned District 
Judge, he came to the conclusion that the 
debtor had sateable interest in the property. 

At one stage of the case, it is true, the 
creditors wanted to have a decision on the 
question whether the properties were joint 
family properties or not ; but we understand 
that the creditors are now willing to purchase 
whatever interest the insolvent had in the 
property. 


In these circumstances, we do not think 
that we should interfere with the order 
of the Court below. 


"The dppeals are accordingly dismissed 


with costs—two gold mehurs—to be divided 
among the persons who have appeared. 


Appexis dismissed. | 
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BOMBAY HIGH COURT. 

ORIGINAL CIVIL JURISLICTIION APPEAL 

NO. 50 OF 1921, 
ORIGINAL CIVIL JURI3DICTOIN Suit No. 
2293 OF I9IQ 
December 22, 1922. 

Present :—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice 
Crump. ° 
KURPAL. HEMRAJ AND OTHERS— 

DEFENDANTS—APPELLANTS 
VErSUS 

SHAMRAO RAGHUNATH RAOTE 
AND OTHERS—PLAINITFFS—RESPONDENTS, 

Specific Relief Act (I of 1877), s. 35—“ In the 
same case," meaning of—Decree for specific per- 
formance of contract—Default in payment under 
: decree—Rescission of contraci—Secparate ‘suit, if 
NECESSAVY. 

The words “in the same case '* in the last para- 
graph of section 35 of the Specific Relief Act refer 
to case (c) in that section. Where therefore, a 
default in payment has been made in a case 
under that clause, the Court can make an order 
to rescind-the contract in the same suit in which 
the decree has already been made, instead of 
putting the opponent to file. another suit for 
rescission. 


Sir Thomas Strangman, in support of the- 


notice of motion.: 

Mr. x irza, for the Opponent (Respondent 
No. 1. 

JUDGMENT.—A decree was passed 
in this suit granting ‘specific performance 
to the plaintiff of the suit contract for the 
sale of certain land. The decree directed 
him to pay Rs. 12,000 as the purchase price, 
but, unfortunately, no time was mentioned 
within which the purchase price should 
be paid. As. the plaintiff did not comply 
with the direction in the decree that he 
should pay the purchase price, an application 
was made to tbis Court for an order in the 
suit that the decree should be vacated as 
a consequence ‘of such ‘default on the part 
of the -plaintiff. The ' plaintiff has now 
paid the money. So that the only question 
is, whether the plaintiff should pay the costs 
of ‘the motion. It is urged on his bebalf 
that a wrong procedure has been followed, 
for, under section 35 of the Specific Relief 
Act, a suit ought to have been filed in order 
to secure the performance of the contract 
or its rescission. There can be no doubt that 
section 35 is somewhat obscurely drafted. 
First, it directs that any person interested 
in a contract may sue to have it rescinded, 
and such rescission may be adjudged by 
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the Court in any of the fcliowing cases :— 

“(a) Where tbe contract is voidable or 
terminabie by the plaintiff: 

* (b) Where the contract is unlawful 
for causes not apparent on its face, and 
the defendant is more to blame than the 
plaintiff : 

(c) Where a decree for specific perform- 
ance of a contract of sale, or of a contract 
to take a lease, has been made, and the 
purchaser or lessee makes default in pay- 
ment of the purchase money or other sums 
which the Court has ordered him to pay." 

Therefore, in the last case where there 
has been a default in payment of the pur- 
chase-money which the Court has ordered 
a party to pay in a decree for specific per- 
formance of the contract of sale, it is open 
to the opponent to file a suit for a rescission 
of the contract. Then by the last para- 
graph of the section it is stated:— 

“In the same case, the Court may, by 
order in the suit in which the decree has 
been made and not complied with, rescind 
the contract, either so far as regards the 
party in default, or altogether, as the justice 
of the ‘case may require." 

It is not at all clear to what the words 
“in the same case” refer, but it appears 
to me that these words must refer to case’ 
(c) in the section, so that the Court is em- 
powered to make an order in the suit in 
which a decree has already been made, to 
rescind the contract, instead of putting 
the oppenent to file another suit for re- 
scission. That is clearly the English practice. 
as appears from Fry on Specific Perform- 
ance, Sixth Edition, pp. 546, 547, para- 
graph 1171 :— 

“There are two kinds of relief after judg- 
ment for specific performance of which 
either party to the contract may, 1n à pro- 
per case, avail himself." 

Paragraph 1172 (2): 

"Ife may obtain (on motion in the action) 
an order appointing a definite time and 
place for the completion of the contract 
by payment of the unpaid purchase money 
and delivery over of the executed conveyance 
and ‘title-deeds, or a period within which 
the judgment is to be obeyed, and, if the 
other party fails to obey the order, may 
theicupon at once issue a writ of sequestra- 
iion against the defaulting party's estate 
and eifects.” 
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And paragraph 1173 (i): dad 

“He mav apply to the oit (by moticn 
in the action) for an order rescinding , the 
contract. On an applicationof this kind, if 
it appears that the party moved abainst.has 
positively refused to complete the ‘contract, 
its immediate: rescission may- be ordered : 
otherwise, the order will be for rescission, 
in default of completion within a limited 
time.” ` 

In my opinion | this is the practice which 
it has been directed should be permissible 
by the last paragraph of section 35 of the 
Specific Relief Act, and the argument ur- 
ged by Mr Mirza, that this Court has no 
jurisdiction to make an order on a motion 
of this kind after specific performance has 
been decreed cannot be sustained. The 
opponents must, therefore, pay the costs 
of the motion ; including costs reserved. 

W.C A. ‘Order accordingly. 


MADRAS HIGH COURT. . 
SECOND Civi, APPEAL NO. 1516 OF 1920. 
' December 15, 1922. 
Present cu. "Walter Schwabe, Ko. Chief 
Justice and Mr. Justice Wallace. 
DURAISAMI .IVER— 
PLAINTIFE—APPELLANT 
P | versus C 
SUBBARAVA’ TYER.AND oTHERS— 
DEFENDANTS ‘Nos: ‘I to 7 "AND ° j— 
RESPONDENTS. ' 


^H indu Law-— J oint family— Alienation, invalid, 
by £0- parcener— Partition — Alienated property taken 


t 
^ 


into account—Swbs quent suit lo vecovey property, 


whether maintainable. 

It is only in his capacity as co- parcener that a 
member of a joint family can sue for joint family 
property unlawfully alienated. His suit must 
be in the nature of a partition suit. But once 
there has been a general partition in which 
the property in ‘question and the sale of it 


has been takea into account, the parties to that 


attition cease. to be co-parceners and ‘none 
of them has any right to sue to recover the propeity 
alienated — [p. 323, col. 1.] ` 


Second a ppeal against the decree of the 


Court of the Temporary Subordinate Judge | 


of Salem, in Appeal Suit No. 87 of! IgI 
tke District Court), preferred against. “the” 


9 iL a 26 C. 


(Appeal Suit No. 41,0f 1918 Oh: the file’ of MW 
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ect = 


decree cf the Court E unc Di at Munsif 


of Namakkal, in eae Suit No. 571 of 


1915.. 
Mr. C. S. Y D (with him 


Mr. V. N. V enkatavaradachariar),. for the 


. Appellant:— This is a.suit to set, aside “ar 


‘alienation and partition. Both, the lower 


l „Courts have sustained the aliena tion on the 
ground that it was of benefit to; the family. 


The sale was for Rs. 1,960 of . which 
Rs. 1,000, was paid in cash and for the 
rest a mortgage was executed by the aliénee. 


There was admittedly no antecedent debt : 


or family necessity. The sale-deed recites. 
the object was to purchase other ‘lands. 
Nene was admittedly purchased. A serics of 
decisions of this Court have held that this is 
not legally sufficient to sustain an ‘alienation 
of joint family’ properties. ‘The lower 
Courts rely on some sand silting’ which 
can not entitle a manager'to sell family 


land. Clearly, there was no necessity within : 


the meaning of the decisions and the aliena- : 


tion cannot be upheld, See - Palaniappa 
Chetty v. Sreemath Deivasikamony Pandara 


Sannadhi (x), Sahu Kam Chandra. y. Bhup 
Singh (2). 


[SCHWABE, C. J. —But the real point: 


.against you is the prior general partition, 
The lower Court has found, that the sale 


count in the partition. How can you now' 
bring a suit for partition of the alienated 


. property?. ] 


. There is no estoppel. .'The . . prior parti- 
tion was onl$ of the admitted family pro-; 
perties, 
aside the alienation. is not lost by a parti- 
tion of the other items. There is no 


wer 


_ proceeds were invested in the family money-: . FS 
lending business which was taken into açin. 


The co-parcener s right to set, . 


acquiescence or ratification of the alienation. - 
Where the alienation is not. for necessity, . 
‘it is void as regards the. share of others 


and as such is incapable ‘of ratification. 


A subsequent assent or ratification by 


a junior member cannot d the.. 


(2) 
7295 15 A. L J. 485; 
; 19 Bom. L. R. 567; 22 M. L. T. ir (i917) M 
W. RE .26 C. I. J. 153 ; | 6T. “W; 2221 SE A. 

147 i i! BIS : 
(2) 39 Ind. Cas: 280; 30 A: 437: 2%; C. W. N. 
557; 15 A.L: Je 


iL. R L..J: P: 33M. 


498; 26 C. L 
AR. 


LA 126 (P. 


L^. 14; (1917) 
C). 


S 
as? 


39 Ind. Cas. 723: do M. 709 : 21 c W. N. - 
TP. L. W. 697; 33 M., L. J . 


A37; IQ. Bom... 
4395: ‘22 M. Zen. T 22. .6- Ti: W. i313 44 cf 
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void alienation. The assent is only evi- 
dence cf the famiiy necessity. Where 
there is no necessity, a subsequent assent 
is of no avail. See Kamakshi Ammal 
v. Chakvapany Chettiar (3), Kandsami 
Asari v. Somaskanta Ela Nidhi (4). The 
case in Bommah Musiligadu v. Madugula 
Nannigadu (5) cited in the latter case rested 
on personal estoppel of which there is none 
in tbe present case. See also Mayne's 
Hindu Law, paragraphs 342—345. 

Further, the question of acquiescence 1s 
one of fact and has not been raised. in 
either of the Courts below. If necessar" 
the matter must go down to the’ lower 
Court for a finding. 

[Sca wABE, C J.—But the lower Court has 
found as a fact that the purchase-money 
was jn effect partitioned.] 

Even if that is so; it can only entitle 
defendant to ask that plaintiff should be 
` directed to pay his share of the considera- 
tion before the sale is set aside. That cannot 
coastitute a legal bar to the maintain- 
ability of the suit. 

[ScrwABE, C. J.—If the property itself 
had been partitioned you would certainly 
have had no right of suit. Instead, that into 
which the property had been converted 
was included in the assets for partition. 
The result is the same. We have further 
recently held that unless the other co- 
parceners are prejudiced the alienee's Tight 
in equity to get the alienated properties 
allotted to alienor s share must prevail over 
a co-parcener's right to.partition.] 

Mr. C. S. Venkalachariar. In Second Appeal 
No. 817, 1920 the question that arosefor con- 
sideration was somewhat different from the 
present one. But, apart from that, it was open 
to the alienee in this suit to have asked for 
a general partition. He has not asked for 
any. There is nothing to prevent him even 
now from filing such a suit separately. 
He was not a party. to the partition bet- 
Ween the father and the sons and is not 
bound: by it.. "There is nofhing to prevent 
him from re- opening it. to work out 
his right in equity. Those rights of the 
alienee' cannot, bar . the present suit. The 
alienation not being for a binding purpose, 


(3) 30 M. 452; 17 M. L. J. 405; 3 M L. T. 23. 


(4) . 
165 ; A M. L: Js 3713 (1910) M. W. Ni D 


(5) Une L. J. 492. 
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323°" 
the — -are legally entitled to have 


it set aside,” 
Mr. L. S. Veera Raghava Iyer for the 


alienee and Mr. A. Srirangachariar for the > 


other co-parcener, were not called upon. 
JUDGMENT. 
Sehwabe, C. J.—In this case the facts 
are, that the rst plaintiff, the managing 
member of a joint Hindu family, in 1903 


‘sold some land. It is conceded that that 
sale was not binding on the other members . 
.cf the family as not being for necessity. 


The plaintiff was at the date of that sale 
I7 years of age and he knew all about it 
then and thereafter. The money that was 
realised on the sale was invested by. the 
managing member in a family money- 
lending business which he carried on. In 
I9I5 there was a general partition of the 
family property between the plaintiff and 
the 1st detendant and other members of 
the family. ‘In that partition the money- 
lending business was brought into account 
but the property alienated in 1903 was not, 
though the proceeds of that.sale, were in 
effect 
money-lending business as it stood in 1915. 


After this partition, plaintiff sued the other 


members of his family and the alienee 
to recover back the. property alienated. 


nate Judge that the alienation ‘was perfectly 
good. It was also held by the Subordinate 
Judge. that “on :the partition in 1915 this 


property. was: brought ift: ‘account in the' 
In my judgment, 
that finding which wast da admitted facts," 
“was conclusive. of theigs i 
his capacity as co -parcener ‘that a ‘member . 
can sue for joint family property unlawfully.. 
alienated. .His suit must be in.the nature. 


way I'have mentioned. 





ofa partition suit. In that suit, it is.open 


to the alienee to- claim: ‘partition, so that the . 
property in dispute may, if possible, with-' 
out injustice, be decreed to the alienor E 
on partition and the alienee standing in his. 
But once you have . 


shoes' may keep ‘it. 
got a general partition’ in which the prop- 
erty in question and the sale of it has been 


taken into account, the parties to that par- 
tition ‘ceased to be Co-parceners. 
were ‘property ‘left outstanding and not, 


dealt with in that partition, they would be 
entitled, indeed, to claim that property and 


ALA * ka 


brought into the accounts of the 


“It is only in: 


If there 


It was held by the Munsif: and-the-Stbordi- - 


4 to “have, that. property,’ divided.. But the. M 
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property in question in this suit was taken 
into consideration in the partition bet- 
ween the parties and the plaintiff has no 
right, title or interest whatever to it. He 
cannot sue for partition, there being nothing 
left outstanding for partition. He cannot 
sue his father or other members `of the 
family. I entirely fail to see, that being so, 
how he can sue the alienee of his father. 
The second appeal on that ground alone 
must be dismissed with costs. 
Wallace, J.—I agree. 


V.N. V, Appeal dismissed. 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
i No. 318 OF 1920. 
December 18, 1922. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
KHIMCHAND NAROTAMDAS BHAV- 

. SAR—DREFENDANT—AÀPPLICANT 

VEFSUS 
SOBHAGCHAND BHOGILAL— 

jl] OPPONENT. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXII I, v. 1—— Withdrawal of suii—Cosis of 
defendant— Discretion of Ceurt— Revision. 

Where a plaintiff is allowed to withdraw his 
suit, the o.dinary tule is that costs follow the event 
and if a plaintiff finds he. is unable to proceed 
with his suit and asks for leave io witLaaw ait, 
the opposite party is entitled to the co.ts which 
id EE put to iu defending the suit. [p. 324, 
col. 2. 

The diseretion of the Court as to the award of 
costs, so long az it is judicially exerciscd, shovld 
not be bound down by any attificial roles. A 
great deal must depend upon the facts ofeach case. 
[p. 324, col. 2.] 

Althongh iu a particular cnseof a withdrawl 
of a sut it may be a sonnd exercise of 
diserclion to refuse costs where the suit is 
based on a state of Inw which has afterwards 
been altered, the most important thing to consider 
in all such cases is en which of the partics reste the 
respousibilily for the litigation. Where the plain- 
tif has been in the wrong throughout, the 
defendant should uot be deprived ci his costs. 
[p. 324. col. 2.3 i 
Rumaswzii Naichen v. Venkataswami Naicken, 
53 Ind. Cas. 7: 43 M. 61; 37 M. L. J. 271; 26 M. L. T, 
219; 10 le W326; (1919) M. W.N. fyz, cx- 
plained. 
Where, in the matter of costs, there js an omis- 
sion to consider the necessary ¢.rcumstances, there 
.is not a s.und exercise of discretion, ard the Hiph 
Couit is entitled. to interfere in revisicn. tp. 325, 
col, 1.] 
Civil extraordinary application from an 
order passed by the First Class Subordinate 
Judge, Ahmedabad, in Suit No. 572 of 1919. 


Mr. H. V. Divatia, with him Mr. Hiralal 
D. Nanavati, for the Applicant. 

Mr, R. J. Thakor, for the Opponents.. 

JUDGMENT.—This is an application in 
revision to set aside the order of the First 
Class Subordinate Judge of Noveniber r7, 
1920, by which he allowed the plaintiit’s 
Suit No. 57% of 1919 to be withdrawn, but 
refused to allow the defendants their costs. 
The ordinary rule is, that costs follow the 
event, and that, if the plaintiff finds him- 
self unable to proceed with his suit, and. 
asks for leave to withdraw it, then the oppo- 
site party is entitled to the costs which he 
has been put to in defending the suit. The 
granting of leave to withdraw from a suit 
is a concession because the defendant is 
ordinarily entitled to ask the Court to decide 
the suit on the merits, and if he wins, he 
would be entitled to.his costs. The Judge 
declined to follow the ordinary rule, a$ he 
thought he ought to follow the decision in 
RamaswamiNaicken v.VeukataswamiN aicken 
(1) where it was held that it was a good 
cause for depriving a successful respondent : 
of the costs of an appealif the law had been 
altered since the filing of the appeal. But 
it seems 1o me that he has read one portion 
of the judgment in that case, and not the 
other, with the result that he has failed 
to realize the ratio decidendi. No doubt 
it may be 1n a particular case a sound exer- 
cise of discietion to refuse costs where the 
suit is based on a state of taw, which has 
been afterwards altered either by Statute 
or by the deasion of a superior Tribunal, 
and that might be a good ground for the 
decision in ilis case provided the learned : 
Judge had also considered the facts, for the - 
judgmentin Kamaswanui Naicken v. Venkata- 
swami Naicken (I) procceds at page 64:— 

"Under the Indian law, it can sately be 
stated that the discretion of the Court as 
to the award of costs, so long as it is judicially 
exercised, should not be bound down by 
any artificial rules. A great deal must 
depend upon the facts of each case and 
upcn its presentation by the party and 
upon circumstances and authorities which 
were pre-existing beforethe suit was launch- 
ed. ln the present case, tlic first defendant 


(1) 53 Ind. Cas. 7; 45 M. 61; 37 M. L. J. 271; 26 
M, L.T. 219; 10 L. W. 326; (1016) M. W. N. 792. 
“Page of 43 M.—[£d.] 
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has been responsible for the whole of the 
litigation; neither the plaintiffs nor the other 
defendants have been guilty of any act 
of commission or omission which can be 
charged against them. Ifthe judgment of the 
Divisional Bench had stood, the appellants 
might have succeeded. That ia consider- 
ation which cannot altogether be ignored 
in apportioning costs. Taking all these 
circumstances into consideration, we think 
the appellant should not be made to pay the 
costs of defendants.” l 

There the costs had followed the event. 
The first defendant who was responsible 
for the whole of the litigation was made 
to pay the costs of the other defendants. 
In this case it is just the opposite way. 
From the decision in Civil Suit 
85 of 1918, the basic suit in these disputes, 
which came up to this Court, and is reported 
[see Khimchand v. Bhogilal (2) ], it will 
be seen that it is the present respondents- 
‘plaintiffs who had been in the wrong through- 
out, and if the learned Judge had considered 
all the facts and surrounding circumstances 
of the case, he would have seen, that it 
was not the present applicant who was 
responsible for the litigation but the res- 
pondents-plaintiffs. That 
deal of difference in considering, who should 
pay the costs of the suit which was allowed 
to be withdrawn. In this case the Judge 
has not considered all the facts which he 
was bound to consider, before exercising 
his discretion with regard to the award 
of costs; and when there is an omission 
to consider the necessary circumstances 
then there cannot be a sound exercise of 
discretion, and this Court is entitled to inter- 
fere. We think the application .must be 
allowed, and the applicant must get his 
costs of the suit and of this application. 

W. C. A, Rule made absolute, 


(2. 67 Ind. Cas. 9131 24 Bom. L. R. 361; 46 
B; 854; (1922) A. I; R. (B.) 436. 
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MADRAS HIFA CTRL 
Civit, Revision PETITION NO. 17 OP. 1922. 
December 21, 1922. 
Present :—Mr. Justice Krishnan. 
G. A. SUNDARA IVER-—PETITIONER 
versus 
ARUMUGAM PILLAI AND OTHERS-—REs- 
PONDENTS. 


Pleadings—Pro-nate, suit ot— Claim on original 
debt— Amonment of plaint, 


In a suit on a pro-note for money due under 


a loan where tuüereis difficulty in enforcing the 


note, the plaintiff is entitled to fal back on the 
original consideration where the claim based on 
it is not barred by limitation and have the plaint 
amended accordingly. ` 

Duggempudi Nagamma v. Tirumala Reddi, 
59 Ind. Cas. 365; 12 L. W. 147, relied on. 

Ma Shwe Mya v. Maung Mo Hnaung, 63 Ind. 
Cas. 914; 48 C. 832; (1921) M. W. N. 396; 4 U. 
B. R. (1921) 30; 3o M. L. T. 28; 24 Bom. L. R. 
n (1922) A. I. R. (P. C) 249. (P. C), distinguish- 
e 

Petition, under section 115 of Act V of 
1903 and section 107 of the Government 
of India Act, praying the High- Court: to 
revise an order dated, 13th October 1921, 
of the Court of District Munsif, Tinnevelly, 
in I. À. No. 766 of 1921, in Original Suit No.73 
of 1921. 

Mr. N. A. Krishna Iyer, for the Petitioner. 

Mr. C. Narasimachart, for the Respondents. 


JUDGMENT.—I think. the amendment 
was properly allowed in this. case. There 
is nothing to show that the claim based 
on the original debt is barred by limitation. 
That is a matter to be decided in the suit. 
If it is barred, the suit will.no doubt be 
dismissed. "There is no reason why a claim 
for money due based on the original loan 
or dealings should not be combined with a 
claim for the same money as due under a 
pro-note; in case there is any difficulty in 
enforcing the note, the party is entitled to fall 
back on the original consideration. See 
Duggempudi Nagamma v. Tirumala Reddi (1). 
'The two causes of action in such a case are not 
so distinct as the claim which their Lord- 
ships of the Privy Council were dealing 
with in Ma Shwe Mya v. Maung Mo Hnaung 
(2. Their Lordships’ language has to. be 


tr} so Ind, Cas. 363; 12 L, W. 147. 
2) 63 Ind. Cas. g14; 48 C. 832; (1927) M. W, 
N. 396; 4 U. B. R. (1921) 30; 30 M. L. T. 28; 24 


. Bom, L.R. 682; (1922) A, I. R. (P, C.) 249 (P. C.). 


mt 
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taken. with the facts of the case they were 


dealing with, The civil revision petition 


fails and is dismissed with costs. 
V. Ne V. . Petilion dismissed. ` 


BOMBAY HIGH COURT. 
_ SECOND. APPEAL No. 170 OF 1922. 

i December 19, 1922. ; 
Present;—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. < 

, DIGAMBAR GOVIND DESHPANDEÉ— 
: . DEREND ANT—ÅPPELLANT 
1' . VEYSHUS 
" LAHYADEO BHAU DESHPANDE— 
4 i * PLAINTÍEF—RESPONDENT. 
^ Pleadings— Appeal, secotid— Question of limita- 
Hon Question of law, when not enterlainable. 
Although questions of limitation, being questions 
of law, are not excluded from being heard in second 
appeal when they have not been raised in. the 
lower Ccuiis, where a question of law depends 
upon a findirg of fact or evidence, and that'evi- 
dence has not been led in he Trial Court, the High 


Court in second appeal will not deal with the ques- 
tion, 


Second appeal from the decision of the 
Assistant Judge, Satara, in Appeal No. 284 
of 1920, confirming the decree passed by the 
Second Class Subordinate Judge at Wai, in 
Civil Suit No. 833 of 1918. 

Mr. S. R. Bakhale, for the Appellants. 

Mr. P. B.-Shingne, for the Respondents. 

JUDGMENT.—'l'he plaintiff sued to 
obtain a declaration that he was the owner 
of the plaint lands, and that the tenants 
in actual cultivation of the lands were his 


own tenants, and for dn injunction restrain- : 


ing ,the defendants from recovering rent 


"of the lands from the tenants or otherwise 
interfering with them in any way, The. 


suit was brought in the Court of the Second 
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Class Subordinate Judge at Wai, although: 


the lands were situate within the jurisdiction 
of the Court at Rahimatpur. No objection, 


"however, was taken to the jurisdiction of 


the Wai Court, presumably because the 
suit asked for, personal relief respecting 
immcveablé property, held By or on behalf 


E ot. the defendunt within the:proviso to sec- 


.tion.:16:of- the- Civil Procedure Code, and 


|| ` 


5 ""i1923 


it may be admitted ibat the. sitit is not 


one for possession of land; in which case 
the Wai Court covld have had no jurisdic- 
ticn. So we need not consider the question 
whether the point of jurisdiction had been 
raised too laté under secticn 21 of the Civil 
Procedife Code. But, although it is not 
a sult for possession, the issues which were 


raised in the Trial Court were the same 


issues as would be raised in a suit for pos- 
session, and it was found by the Court 
that the plaintiff was in.possession of the 
suit lands within twelve years of the suit, 
In the first appeal Court the decree in favour 
of the plaintiff was confirmed. 

For the first time in.second appeal it 
is suggested that the pcriod of limitation 
for such a suit is six years, not twelve.: It 
may very well be that the period of limi- 
tation for the plaintiff's suit was six years. 
But it would be a question of fact when 


‘time began to run against the plaintiff for 


the suit which he brought; and althcugh 
questions of limitation being questions of 
law are not excluded from being heard in 
second appeal, when they heve not been 
raised in the lower Courts, we have always 
maintained that where a question of law 
depends upon a finding of fact. on evidence 
aud that evidence has not been led in the 
Trial Court, then this Court in second appeal 
will not deal with the question of law. ‘The 
defendants have not proved that the plaintiff 
was not in pessession within six years cf 
the suit, and thev have not put the plaintiff 
to the proof that he was. We' cannot, 
therefore, remand the case to the Trial Court 
tor a finding on an issue of fact which was 
never taised in the Trial Court, and as we 
cannot consider the question of law without 
that finding, we now decline to deal with 
it. It follows, the plaintiff’s suit was rightly. 
decreed. The appen must bê disiissed 
with costs., 


W.C. A. : Appeal disn: issed, 


4 


4 
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NAGPUR JUDICIAL COMMISSIONER'S. . 


> COURT. a yab, TEC 1 
Oum, Rs XON No, (175, OF: “3922. 


~ January 25,°1923. Jo 
T yasani Mr. Prideaux, A. J. C. ET 
 VITÉAT,. AND OTHERS—ÀPPLICANTS— : : 
d NN DEFENDANTS ° ! 
Versus... 
' RAMCHANDRA AND ees Shee: 
- APPLICANTS— PLAINTIFFS. . 
Insoluency—. Joint Hindu family— One member 


declared insolvent — Debt due.from family—Suit to 


vecover— 'Venue-—Provincial A Act (V of 
1920), s. 28; . 


Where a member of a joint’ Hindu family has 
been ‘declared insolvent, ? the. Insolvency Court 


- alone lias jurisdiction in' the matter of a debt due 


by him jointly with other members of the.family, 
despite the fact that tliere are minors concerned 
who are notinsolvents. Such a debt must be proved 
under section 28 of the Provincial Insolvency Act. 
It cannot be split up so as to render a suit compe- 
tent for the recovery ofa moiety of the debt dicm 
the non-insolvent members of the family in 
the ordinary Coutts. 


Application’ for, revision of the judgment 
and decree of ihe Judge, Small Cause 


Court, Wardhi, dated the 3oth. June 1922, in. 


Civil Suit No. 54 cf 1922, > 

Mr. D.T. Mangalmurii, for the Applicants. 

Mr. Atmaram Bhagwant, for the, 
Applicants. 

ORDER.—In this case plaintiffs state fhat 
after making accounts the deceased Shri- 
krishna and defendants Nos. I, 2. and 5 and 
defendant No. 4 were found to owe Rs. 1,443 
on 4th January 1916. Rs,” 1,000 were 
remitted, Rs. 143 paid off and for the 
balance of Rs. 300 the 4th defendant executed 


a bond fcr himself and for the minor defend- 


ants Nos. I to 3, they being members of a 
joint Hindu family. Plaintiffs sue on that 
bond. 

The plaint contains the following note :— 

.*" Defendant No. 4 in this suit has been 
declared insolvent. An application is made 
to the Insolvency Court for permission 
to file a suit against him. Plaintiffs will 
file a copy of that order i in this suit later on.’ 
That order was never filed. The bond 
itself states that it was signed by Ganpat. 
Balkrishna for himself and as guardian: 
of defendants Nos. I, 2 and 3. The lower 
Court has found for the plaintif, It finds 
that Ganpati executed the bond in suit 
for previous debts owing by himself and his 
brother Shrikrishna, the deceased father 
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for the plaintiffs here. 
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“of defendants Nos. 7, 2 and 3.: The family 
was joint and Ganpati was the nianagirg 


.;member.of the family after the death of 
< Shrikrishna and that as the most’ senior 


member! of. the family he could execute 
the money-bond on behalf of thé family. 
There being'a plea that the first defendant 
was of age the Court thinks this point 
immaterial.for Ganpati as manager could 
act forthe family. . 

It is here not denied that. . Ganpati was 
declared an insolvent on. 14th April. 1909 
and it is here contended that plaintiffs 
were bound to bring this case in. the In- 
solvency Court. As a matter of fact, they 
brought the existence of this debt to the 
notice of the Insolvency Court but nothing 
further seems to have been done. It is 
contended that under section 28 of the 
Provincial Insolvency Act the debt would 
have to be proved under that Act.” There 
seems to me some force in this contention. 
It has been held that, where the father 
of a joint Hindu family which includes 
minor sous as well as himself seeks the 
protection . of. the - Bankruptcy Court, he 
must place all his property at the disposai 
of the Court : see Bawan Das v. O. M. Chiene 
(I);.and it has also been held'that the 
members of a joint Hindu family can be 
adjudicated insolvents in a single petition 
by a creditor if they are liable on a joint 
debt or have been guiltv of a joint act of 
insolvency. 

It is very clear that in the present case 


‘the plaintiffs: could not proceed against 
-Ganpati in the Court they did. This situ- 


ation is accepted by the. learned Pleader 
But it is contended 
that the suit against the minors would lie 
and that at the most the debt should be 
cut into half and half, and the half appertain- 
ing to Shrikrishna’s share be made payable 
from, ' Shrikrishna’ s, share of the family 
property. ‘I am not able to accede to this 
request. It, seems to me that in a case 
like the present it was the plaintiffs’ business 
to proceed with their case under the Insol- 
vency Act despite. the fact that there were 
minórs concerned ‘who weie not bankrupts. 
It is impossible to split the debt into two 
and to treatethe debt as two separate debts, 
one against the ‘representatives of Shii- 

(1) 64 Ind. Cas. 9760744 A. 316; 20 A. I, J. 
155; (1922 ) A, de im (A) 79. > 
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GOLLA CHAKRAPANI Ut. KATENENI LAKSNMAPERUMALLUR, 


krishna and the other against Ganpati. 
The debt is one, if it exists at all, for which 
the family property of the whole family 
would be liable. I think the plaintiffs 
have mistaken their venue and that this 
‘case should not have been gone into by the 
Small Cause Court but by the Bankruptcy 
Court. 

For the above reasons, I set aside the 
decree of the lower Court and dismiss 
` plaintiffs’ suit with costs. They will pay 

the defendants' costs throughout. 


W.C. A. Decree set aside. 


: MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 1423 OF 1920. 
November 3, 1922. 
Present -—Mr. Justice Oldfield and Mr. 
Justice Devadoss. 
GOLLA CHAKRAPANI-PLAINTIFF— 
APPELLANT 
YESUS 
KATENENI LAKSHMAPERUMALLUR 
. AND OTHERS—DEFENDANTS—RESPONDENTS. 
Hindu temple—Jdol, removal and veplacement 
of — Worshiper, right of. 
^ The removal of an idol from a temple in order 
' to replace it bv a new one is notan act of wor- 
. ship; such removal .is an act of management, 
. and a worshipper who claims the right to remove 
. it, must prove that he hassomeright to manage 
the temple.' 
Second appeal against a decree of the 
' Court of the Temporary Subordinate Judge, 
of Ellore, in Appeal Suits No: 187 and 188 
and 190 and igi of rọrọ (Appeal Suit, 
Nos. 170, 171, 176 and 177 of 1918 on the 
file of the Sub-Court,  Kllore) preferred 
against a decree of the Court of the District 
^ Munsif of Ellore, in Original Suit No. 307 
: of 1916. 


E Messrs. A. Krishnaswamte Aiyar and A. 
Venkatachalam, fcr the Appellant. 


_ _ Messrs. B. Salyanarayana and Ch. Raghava 
Rao, fox the Respondents; 


} 


JUDGMENT.—In this case the question 
is, whether the plaintiff can sue to establish 
his right to remove an idol from the temple 
of his vilage, that idol being alleged to be 
cracked, and to re-place it bv a new idol 
made by, himself. The temple, it is sot 
disputed, has no trustees and no property. 
It is referred to as the temple of the villagers, 
who are the worshippers in it. 

The plaintiff supports his right to remove 
the idol and to re-place it by a new one on 
the ground that it would be an act of worship, 
which, like any other villager, he is entitled to 
perform. We. cannot see how, in any 
ordinary sense, the removal of an idol 
from a temple and the substitution of a 
new one is an act of worship. 


Next the plaintiff argues that such removal 


. and substitution would be an act of manage- 


ment. The difficulty, however, is that he 
has not shown that he has any. right to 


manoge. He, no doubt, presented an applica- 


ticn in the Court of first instance for leave 
fo sue as representing the villagers as a 
body. But that application was dismissed, 
and, as he has no ground of appeal against 
the dismissal as improper, we are not pre- 
pared to ellow him to argue the point. 
In these circumstances, the appeal fails 
and is dismissed with cosis payalle by the 
plaintiff (appcllant) to defendants Nos 1 t6 9, 
I2, 13, 15 and 16 (respondents Nos. I to 9, 
II, I2, I4 and 15). ‘There was no necessity 
for the 14th defendant (13th respondent) 


to appear here and he will bear his cwn 
costs. 


Atteal dismissed. ` 
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CALCUITA HIGH C2OJAT. 
APPEAL FROM APPELLATE DECHRERE NO. 702 
OF 1921, 

August g, 1922. ; 
Present —Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Cictzcer. 
AKBAR SARCAR AND oru fjas— 
DEFENDANTS-—APPELLANTS 
versits 
RAMESH CHANDRA MOITRA— 
PLAINTIP#— RESPONDENT. l 
Landlord and Tenanl— Assessment of rent, suit 
for— Limitation — Limitation Act (1 X of 190d), 
. Sch. I, Aris. 130, 131, applicability of. 


In a suit for assessment of mal lands presumably 
liable to be assessed, the circumstance that rent 
has notin fact been paid for more than twelve 
years before suit, is not per se suflicient to support 
a decree of dismissal. [p. 331, col. 2.]. 

Prosonna Kumar E up x 

Ind. Cas. 365; 40 C. 173; 16 C. L. J. ; 
Cc. W. N and Tas Narain Singh v. Baldeo 
Singh, 71-Ind. Cas. 984; 3 P. L. T. 605; Da 
A. I. R. (Pat) 272; 36 C. L.J. 499; 32 M. L. T. 
I (P. C), Birendra Kisore Manikya Bahadur v 
Nazir Mahommad, 30 Ind. Cas. 917; 22 C. L. J. 
122, Proiap Chunder Chowdhury vw. Shukhee 
Soonduree Dassee, 2 C. L. R. 569, Bir Chunder 
Mansbya v. Raj Mohun Goswami, 16 C. 449; 8 
Ind. Dec. (N. S.) 296, Jotindra Makan Tagore, 
v. Chandra Nath Safut, 6 C. W. N. 360, Jagan- 
natha Pandiajiar v. Mwhia Pillai, 14 M. L. J. 477, 
Mohimmad Husain v. Mohammadi Bibi, 28 Ind. 
Cas. 609; 13 A. L. J. 333, Hurryhur Mookhopadhya 
v, Madub Chunder Baloo; x4 M. I. A. 152; 20 W. 
R. 459; 8 B. I. R. 566; 2 Suth P. C J. 484; 2 
Sat, P. C. J. 213; 20 E.R. 743 and Arfunnessa v. 
Peary Mohun Mooherjee, 1 C. 378; 25 W. R. 209; 
1 Ind. Dec. (N. S) 237, referred to. mon" 

Article 130 of the First Schedule to the Limitation 
Act does notapply unless and until the land is found 
‘to berent-free; the mere non-payment of rent for 


a period does not bar the landlord’s right to have | 


the rent assessed and to recover rent. from his 
tenant. [p. 331 col. 1.] 

Kamini Sundari Chowdhurani v. Abdul Halim, 
47 Ind. Cas. 420; 28 C. L. J. 254 and 
Dhanajoy Manjhi v. Upendranaih Deb; 46 Ind. 
Cas. 428; 22 C. W. N. 685, relied on. 


Under Articler31 of the First Schedule to the Limi- 
tation Act. the right to levy assessment, asa re- 
curring right, accrues when there has been a demand 
and refusal only in those cases wherezhe relation- 
ship of landlord and tenant or landlord and occu- 

ant has ever existed. Once that right is estab- 
fished, then the non-payment of rent or assessment 
would not be sufficient to enable the tenant to 
begin to set up a title by adverse possession. There 
must be some overt act, such as refusal to pay the 
rent or assessment, before tme begins to iun. 
(p. 332 col. 2.] 

Ganesh Vinayak Joshi v. Sitabai Narayan Joshi, 
58 Ind. Cas. 54; 48 B. 159: 18 Bom. L. R. 952, 
Abhoy Churn Pal v. Kally Pershad, 5 C. 9499 } 
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C. L. R. 260; 2 Ind. Dec. (N. S.) 1213, Madhwrao 
Hurtharrao v. Anusuyabai, 30 Ind. Cas, 505; 40 B. 
600 ; 18 Bom. L. R. 708, Kirpa Ram v. Jai Chand, 
23 -nd. Cas. 445; I40 P. L. R. 1914; 46 P. W. 
R. 1914, Bangarayya Garu v. Jazannatha Raju 
Garu, 5 Ind. Cas. 615: 7 M. L. T. 278: (rgro) 
M. W. N. 485 and  Manavikrama . Zamorin 
Raja Avergal of Caücut v. Achutha Menon, 23 
Ind. Cas. 806; 38 M. 916; (1914) M. W. N. 228; 
15 M. L. T. 226; 26 M. L. J. 377, referred to, 

A suit to assess and recover-rent of the plaintiff's 
mal land is not barred by limitation under Art. 1 31 
of the First Scheduie to the Limitation Act where 
the defendant repudiates the right of the plain- 
tiff to assess and recover rent for the firsttime 
within 12. years of the suit. ip. 332, col. 2.] 

Where a contract between the landlord ard 
tenant contemplatesthat liability to pay rent should 
accrue only after assessment, the tenant should 
not be made liable for rent'for a period anterior 
to the assessment. [p. 332, col. 2.] 


Rangiyya Appa Rao v. Bobba Srivamulu, 37, 

A. 17; 27 M. 143; 8 C. W. N. 162; 14 M. L.T. 
I; 6 Bom. L. R. 241; 8 Sar. P.-C. J. 617 (P. C) 
and Assanuiiah v. Mohini Mohan Das, 26 C. 739; 
13 Ind. Dec. (x. $) 1072, relied on. 

Jagannath Manjhi v. Jumman Ali ' Patwari, 
29 C. 247 and Upendra Nath Nag Chowdhury vy. 
Surya Kania Roy Chowdhury, 20 Ind. Cas. 205, 
dissented from. 


Appeal against a decree of the Sub- 
ordinate Judge, Rajshahye, dated the 
30th of November 1920, affirming that 
of the Officiating Munsif,  Boalia, dated 
the 27th of September 1918. 

Babu Jalindra Nath Lahiri, 
Appellants:—The Courts below ought 
to have held that the plaintiff's 
suit was barred by limitation under 
Art. 130 of the Schedule to the 
Limitation Act. Under that Article a suit 
like the present ought to have been instituted 
within r2 years from the date when the right 
to resume or assess the land first accrues.. 
The right to assess the land first accrued 
on the termination of the first ten years 
of the settlement. But after the expiration 
of that period no rent was ever assessed 
and the present suit having been instituted 
more than r2 years after the expiration 
of the first ten years of the settlement, 
that is, more than 12 years after the right to 
assess accrued, is barred by limitation 
under Art. 130 of the Limitstion Act. 
Even if it be held that the suit is 
within time, having regard to the express 
terms of the settlement, the tenant could 
not be made liable to pay rent for a period 
autecedent to the assessment. 

Babu Krishna Kamal Moitra, for the Rese 


for the 
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,:pondents.—Article “130 of the Limitation 
~, Act has no manner of application to the facts 
Of the present case. "That Article relates 
:. to the assessment of ‘rent-free land.. See 
` Kamini -Sundari .Chowdhurani v. Abdul 
Halim (I). . The; mere non-payment 
.. Of rent cannot makè the land rent- 
free. Refers to Prosonna Kumar Mukher- 

jee'v. Srikant Raut (2), Barhamdat Missir 
, Y. Krishna Sahay (3) and Ganesh Vinayak 
«Joshi v. Sitabai Narayan Joshi (4). 1f the 
: liability to assessment is established 
there is no reason why the tenant should 
not be liable to pay rent for the period ante- 
cedent to the assesment. 

Babu fotindra Nath replied. 


JUDGMENT, 
Mookerjee, 
defendants in a suit. for assessment’ and 
recovery of rent upon declaration that the 

, disputed land is rent-paying. "The Courts 


.. below have found in favour of the plaintiff, ` 


^ and the substantial question now.in contro- 
versy is, whether the claim for assessment 
.'is or is not barred by.limitation. The de- 
fendants have urged a further point of subor- 
dinate importance, namely, that rent 
should not be decreed for a period antece- 
dent to the date ot assessment. 

On the 18th December 1844 one Karim 
Sarcar, now represented by the defendants- 
appellants, executed a kabuliyat in favour of 
. Mzitunjoy Moitra, the father of the plaintiff- 
respondent. As the.determination of the 
rights and obligations of the parties depends 
upon the terms of the contract between 
them, the relevant portion of this document 
is set out here: 

"I, Karim Sircar, son of Fozdar Sircar, 
of Haldi, Thana Tanar, District Rajshahye, 
executed this Aabultyat in the year 1251 
to the efféct following :— 

“That you have an eight-anna, Zemindari 
iuterest in Kismat "Haldi the Mahal No. 
1210, borne on the T'ouzí of the Collectorate, 
within Pargana Chinashour which you are 
in ownership. arid possession of without 


(1) 47 Ind. Cas. 420; 28 C. T, J. 254. 


C .(2) 16 Ind. Cas. 365; 40 C. 173; 16 C, L. J. 
: e. 


''*202 i: 17 C. W. N.- 137. 


Pen ce -20 Ind..Cnas. 9105.18 C. W. N. 466. 


4) 38 Ind. Cas 54; 41 B. 159; 18 Bom, L. R, 
950. : E ; 


, 
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any objection'of:others.; -Two plots of land 
described in- schedule below appertaining 
to your distinct Saham of the aforesaid 
eight-annas of the aforesaid Touzi and 
are now lying 
patit and covered with jungle. As it re- 
quires great labour and expense of money 
to render the lands of the aforesaid two 
dags fit for cultivation by clearing the 
jungle thereof and filling up khals and 
Rhandars you notified to make the said 
land .hassil by granting a . settlement 
for .a term of 10 years, 
free of rent, that is. to, say, keeping 
the rent in abeyance. I, accordingly, 
having agreed to take the said land, 


‘execute this kabuliyat and agree that I shall 


myself bear the expenses that will be re- 
quired to rênder'the lands of the two dags | 
mentioned in schediüfe below fit for cul- 
tivation by clearing the jungee thereof 
and filling up the khals and. khandars, and 
to recoup myself for the said expenses, I 


, Shall enjoy the profits of the said lands and 


hold the same as lakheraj for xo years from 
the beginning of 1252 up to the end of 1261: 
that is, up to (torn) you shall not get any 
rent (torn) but on the expiry I shall Le 
bound to pay the rent that may be fixed 
upon a measurement and according 
to the rate and the area of land whether 
more or less. If I, through any negiect 
on my part, fail to re-claim the said lands 
within the said term or if I partly re-claimed 
the same and leave partly unreclaimed, ` 
then you shall, on the expiry of the term, 
bring the said land into your khas posses- 
sion, and I shall be bound to pay the costs 
that will be incurred to bring the said land 
under cultivation, as also damages. If 
I do not pay the same amicably, you 
shall realise the same with costs by bringing 
a suit in proper Court. I shall keep in- 
tact the limits, etc., of the land. If any one 
encroaches upon the boundaries through 
any neglect on my part, then I shall make 
good the loss that you may sustain 1o 
bring the same in your possession, together 
with interest theréon. If. any  measure- 
ment of the mahal or. assessment of .rent 
thereof is made, then I shall be bound to 
pay the rent that may be fixed at any time 
according to the rate. To the above’ cfiect 


I, having received .a. feffaf as a counter- 
part of- this Habultyat, do execute this 


iy t 
A 


A 
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habuliyat. linis. The 5th Pous 1251 B. $." 
here is no room for doubt that the land 


. *. leased out was mal land, which was intended 


to be re-claimed and broüght under cul- 


. _ tivation by the lessee. NO rent -was to be 


, paid during the first ten years, ‘inasmuch 
as the lessee would have to undergo great 
labour.and incur heavy expenditure.. On 
the termination of ten years, that is, with 
effect from 13th April 1855, the lessee 
would be liable to pay such rent as might 
‘be fixed upon a measurement and accord- 
ing to the rate and the area of the land. 
No rent was, however, ever assessed, and 
in the course of Survey and Settlement pro- 
ceedings, which took place shortly before 
this suit, the defendants asserted before 
the Revenue Authorities that the land: was 
held by them as perpetually -rent-free. 
The plaintiff thereupon instituted the pre- 
sent suit on the 3rd October 1917 for de- 
claration that the land was. rent paying, 
for assessment of rent at the rate of Rs 6. 
a bigha, or such other rate as might be 
deemed fair. and equitable by the Court, 
and for recovery of arrears at the assessed 
rate with effect from the Iqth April I9I4. 
The defendants resisted the claim on a va- 
riety of grounds which need not now be 
re-capitulated. They were all overruled 
by the Primary Court, and rent was decreed 
at the rate claimed.. This decree has been 
affirmed by the Subordinate Judge on 
appeal. On the present appeal, two points 
have been urged, namely, firstly, that the 
suit was barred by limitation under Art. 
130 of the Schedule to the Indian Limitation 
Act; and, secondly, that rent should not 
have been decreed for a period antecedent 
to the assessment. 

As regards the first question, our atten- 
tion has been invited to Art. 130. which 
prescribes that a suit for the resumption 
` or assessment of rent-free land must be 
instituted within twelve years from the 


date when the right to resume or assess . 


the land first accrued. This Article, in 
our opinion, has mno application to the 
present case. It was pointed out in 
Kamini Sundari Chowdhurunt v.. Abdul 
Hatm (1) that Art. 130 can have no 
application, unless and until the land 


is found to be rent free; the mere non: pay~ 


ment of rent fora period does not bar the 
landlord's right to have the rent assessed and 
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to recover rent from his tenant. To tke same 
effect isthe decision in Dhananjoy Manjht 
v. Upendranath Deb (2). There, as here, 
the suit was not for the resumption or assesS- 
ment of rent-free land, but for the assess- 
ment of mal land presumably liable to be 
assessed. In that state’ of “things, the 
circumstances thatrent has notin fact been 
paid for more that 12 years before suit, 1s not 


p-r se sufficient to support a decree of dis- 


missal;  Prosouna Kumar Mukherjee 
v.. Srikant Raut (2) which has been 
'affirmed' by the Judicial Committee in 
Jagdeo Narain Singh v. Baldeo Singh (6). 
.The right to have rent assessed must con- . 
tinue so long as the relationship of land- 
lord and tenant continues in respect of 
land liable to be assessed; Birendra Kisore 
Manikya Bahadur v. Nazir Mahommad (7). 
The right can only be lost by one or other of 
the modes recognised by law. The 
land is prima facie mal land, and until 
the presumption and the results flow- 
ing therefrom are rebutted, the principle 
applied which underlies the decision in 


- Protap Chunder Chowdhury v. Shukhee Socn- 


duree Dassee (8) as explainted in Bir Chunder 
Manikya v. Raj Mohun Goswami (9). see 
also Jotindra Mohan Tagore v. Chandra Nath 
Safui (ro), Barhamdat Missi? v. Krishna 
Sahay i3), Jagannatha Pandiajiar v. Muthia 
Pilm (11), Mohammad Husain v. 
Mohammadi B.bi (12). Reference may also 
be made to the decision of the Judicial 
Committeee in Hurryhur Mookhopadkya 
v. Madub Chunder Baboo (13) and, 
the decisions of this Court in Arfun- 
nessa v. Peary Mohun Mookerjee (14) and 
Koylashbashiny Dossee v. Gocoolmoni Dossee 
(13) where thelaw applicable to the resump- 
tion and assessment of lakhera] grants 
will be found reviewed; see also Regulation 
- . 46 Ind. Cas. 428; 22 C. W. N. 685. 

M Ind. Cas. ALD P. L. T 605: (1922) A. f. 
R. (P. C.) 272; 36 C. L. J. 499; 32 M. I T. 1 (P. C ). 

(7) 30 Ind. Cas. 917; 22 C. L. J. 122. 

(8) 2 C. L..R. 569. 
I6 C. 449; 8 Ind. Dec. (N. S.) 296. 
'(10).- 6 C. W. N. 360. 
I4 M. L. J. 477- ] 
(12) '28 Ind. Cas. 600; 13 A. L. J. 333. 
(13): .14 M. I. A. 152; 20 W. R. 459; 8 B. T. Ri 
565; 2 Suth. P.C J. 484; 2 Sar. P. C. J. 713; 22 E. 
R. 743- e ` E < 
(4) TG 378; 25 W: R. 209;:1 Ind. Dec, (N. 8.) 
mre 8 C. 230; 10; C. Ie Re 411 4 Ind. Dea 
(N. $.) 127, 


Li 
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. XIX of 1793, section ro and Regulation 
II of 1805, section 3. The true scope of 
Arts. 130 and 131 was recently explained by 
the Bombay High Courtin the cases of 


Sakharam Gopal Page v. Trimbakrao Ram- 


chandra (16) and Bhimabai v. Swamirao (17) 
. The right to levy assessment upon rent-free 
lands is governed by Art. 130 and is conse- 
quently extinguished under section 28, 
if no suit to enforce the right is instituted 
within tae time allowed, Abhoy Churn 
Pul v. Kally Pershad (18), | Madhavrao 
Hartharrao v. Anusuyabat (19). On the other 
hand, under Art. 131, the right to levy as- 
sessment would, as a recurring right, accrue 
when there has been a demand and refusal, 
only in those cases where the relationship 
of landlord and tenant or landlord and 
occupant had ever existed. Once that 
' right is established, then the non-pay- 
ment of rent or assessment would not be 
sufficient to enable the tenant to begin to 
set up a title by adverse possession. "There 
.must be some overt act, such as a refusal 
to pay the rent ot assessment, before time 
begins to run, see Ganesh Vinayak Joshi 
v. Sitabai Narayan Joshi (4), Kirpa “Ram 
v. Jat Chand (20), Bangarayya Gari v, 
Jagannatha Garu Raju (21), Manavikrama 
Zamorin Raja Avergal of Calicut v. Achutha 
Menon (22). This isin harmony with the 
view that where a tenant claimed land 
as rent-free to the knowledge ofthe plaintiff, 
and no suit for resumption or assessment 
was brought till after the expiry of Ic years, 

the suit was barred by limitation under 
Art. 130, Birendra Kishore v. Roshan 
Khan (23), Birendra Kishore v. Akram Ali 
(24), Birendra Kishore v. Dilwar Ali (25). 


PUR 6r Ind, Cas. 40; 45 B. 694; 23 Bom, 


L. R. 314. 
G7) 60 Ind. Cas. 892; 45 D. 638; 23 Bom, 
L.R 


(N. 5.) 1213. 
(r9) 36 Ind. Cas. 505; 40 B. 606; 18 Bom, 
768. 


id 23 Ind, Cas. 445; 140 P. L. R. 1914; 46 
P. W. R. 1914 


(21) 5 Ind. Cas. 615; 7 M. L. T. 278; (1910) 
M. W. N. 485. 
(22) 23 ind. Cas. 806; 38 M. 916; (1914) 


M. W. N. 228; 15 M. LI. T. 226; 26 M. L. J 377- 
(23) 13 Ind, Cas. 518; 39 C. 453; 15 d L. J- 

203; 16 C. W. N. 931 nole. o 

13 DAS ks 5n: 39 C. 439; I16 C. W. N, 
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(18) 5 C. 949; 6 c. L. R. 260; 2 Ind. Dec. . 
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In the case before us, the defendants re- 
pudiated the right of the plaintiff to assess 
and recover rent, for the first time with- 
iu 12 years of the suit, consequently, the 
suit is not barred under Art. 131. 

As regards the second question, we are 
of opigion that the defendants should not 
be made liable for a period antece- 
dent to the assessinent. The contract 
clearly contemplated that liability to pay 
rent should accrue only after assessment. 
We should, in such circumstances, follow 
the course adopted in Rangayya Appa 
Rao v. Bobba Sriramulu (26) and Assan- 
ulla v. Mohini’ Mohan Das (27) rather 
than apply the principle that a landlord 


. may claim back rents for additional area, 


Jagannath Manjhi v. Jumman Ali Patwari 
(28), Upendra Nath Nag Chowdhury v. 
Surya Kania Roy Chowdhury (29). 

The result is, that this appeal is allowed in 
part, and the decree of the Court below modi- 
fied. The plaintiff will be declared: entitled 
to rent at the raté claimed with effect from 
the date of the judgment of the Trial Court 
(27th September 1918) and not before. 
Tbe plaintiff will, however, be entitled to 
his costs in all the Courts. 


B. N. 
A bpeal allowed parily. 


(26) 3r I. A. Wi 27 M. 143; 8 C. W. N. 162; 


I4 M. L. J. 1; 6 Bom. L. R. 241; 8 Sar. P. C. J. 
617 (P. C). 
(27) 26 C. 739; 13 Ind. Dec. (N. S.) 1072. 


29 C. 2 
20 Ind. Čas. 205. 
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.  HANUMANTRAO 2. C. I. P. RAILWAY CO. 
NAGPUR JUDICIAL COMMISSIONER/S 
` COURT. . i 


Civiz, REVISION No. 238 or 1921. 
December 21, 1922. 
Present-—Mr. Fallitax, A. Pak. 
HANUMANTRAO AND ANOTIIER— 
PLAINTIV¥YS—APPLICANTS à 
versus - 

G. L P. RAILWAY CO. TIROUGIL AGENT 
AT BOMBAY—Derenpant— 
NON-APPLICAN'., 

Railways Act (IX of 1890) s. 72— Non- 
delivery of consignment—Suit fov damages—Risk 
Note, B— Loss of consigninent— Burden of proof. 


Under section 72 ( I), Indian Railways Act, 1890, 
the responsibility of a Railway Administration 
for the loss, destruction or deterioration of animals 
or goods delivered to the Administration to be 
carried by Railway is that of a ,bailee under 
sections 151, 132, and 161 of the Contract Act. 
But this responsibility might be. limited by 
special contract as provided by clause (2) of the 
section. Risk Note B is one form of such contract, 
which exempts the Railway Administration from 
liability, unless for the loss of a complete 
consigument under particular circumstances, [p. 


334. col. 1.1 

Where in a suit against a Railway Ccmpany 
for damages caused by non-delivery of goods 
consigned to it under a Risk Note B executed by 
the consignor, the Company admit uon-delivery, 
such admission does uot exonerate them {from 
liability; they must plead and prove that the 
circumstances in which the Risk Note was intended 
to operate and exempt them from liability 
have occurred. A mere allegation of loss by the 
Company or an admission of non-delivery by tlie 
consignor is no proof of such loss. [P- 33 p cols. 
I &2.j 

Application for revision of the decree 
of the Small Causes Court, Nagpur, dated 
tle 26th September rg21, in Civil Suit 
No. 1048 of 192r. 


REFERENCE. 


Hallifax, A. J. C. (August ro, 1922.) 
Ihe plaintiff sued the G.I. P. Railway 
Company for compensation for their failure 
to deliver goods which he had con- 
signed at Nagpur for delivery to himself 
at Ahmadabad. The defendant Company 
apparently admitted the loss of the while 
consirnment, which consisted of one. bale 
of cotton only, though it was asserted that 
the loss took place after the bale had been 
handed over to another Company. As the 
consignor had executed what is known as 
Risk Note Form “B”, it was held, on the 
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authority of Agent, G. I. P. Railway, 
Bombay v. Karaylal (1), that the plaintiff 
had to prove that the loss occurred 
in the special circumstances men- 
tioned in kis contract which wouid 
make the Company liable to him in damages 
for it, and as no evidence was given the 
suit was dismissed. Several later rulings 
of the Bombay High Court have been pub- 
lished, particularly Ghelabhat v. E. I. 
Railway Company (2), in which a some- 
what different view has been taken cf: this 
matter, which is thatmere non-delivery 
is not necessarily "loss", and that the 
Railway Company cannot prove loss by 
merely admitting it but must at least 
prove that the goods are really lost and are 
not lying about on their premises, that is 
to say, that some kind of a search bas been 
made for them. I am distinctlv inclined 
tothe view that, if nothing 1s known about 
the goods except that they were delivered to 
the Railway Company by the consignor 
but were not delivered by the Railway 
Company to the consignee, the presumption 
must be that they are still in the posse-sion 
of the Company, and it is for the Company 
to rebut that presumption by showing 
that they have gone out of their possession, 
that is to say,are lost. "This view appears, 
however, to conflict with that taken in the 
published ruling of this Court already men- 
tioned, where the admission of loss by the 
Company was accepted as sufficient, though 
the point was not specifically raised. 
Under section 9 of the C. P. Courts 
Act, 1917, I, therefore, refer for a de- 
cision of a Bench the question of law which 
is already sufliciently defined in this order. 


OPINION. 


Kotwal, A. J. C. and Prideaux, A. J. C,— 
(December 12, x922).—-Under section 72 .. 
(1), Indian Railways» Act, 1890, the 
responsibility cf a Railways Ad- 
ministration for the loss, destruction: 
or deterioration of animals or goods de- 
livered to the Administration to b2 carried 
by Railway is that of a bailee under sections 
151, 152 and 16: of the Contract Act. The 


(1) 48 Ind. €Cns. 94; 14 N. L. R. 122. 
(2 63 Ind. Cas. 24x; 45 B. 1201; 23 Bom. L, R, 
525. 
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gcods delivered for carriage may be wholly 
cr partly lost or destroyed and to that extent 
not delivered to the consignee.by the Rail- 
way Company orthey may havé deteriorat- 
edor been damaged while in the Company’ S 
possession before delivery to ‘the consignee. 
It may also be that the goods are neither 
lost nor destroyed but are still in the Com- 
pany's possession, mislaid as it were and 
not delivered. In most cases of non-deli- 
very the plaintiff i is not in a position to say 
whether the goods are lost by the Compariy 
or. are destroyed though' in the plaint 
the allegation is made that the goods are 
lost. All-that is meant is that the Corn- 
pany has failed to deliver the goods and 
alleges in explanation that they are lost. 
It is possible that before the institu- 
tion of the suit the Company may have 
satisfied the plaintiff that the goods are real- 
ly lost and the plaintiff may come into 
Court with an admission that they are lost, 
but that has never happened in our experi- 
ence, 

To lay a foundation for the Company’s 
liability the plaintiff would have to prove 
non-delivery, loss, destruction or deteriora- 


tion of the goods ‘bailed but the 
responsibility under section 72° (1) 
might be `- limited by special con- 


tract asprovided in clause (2) of the same 
section. Risk Note B is one form of such 
contract. It provides for exemption of 
liability for any loss, destruction or deteri- 
oration of or damage to the goods from any 
cause whatever except for the loss of a com- 
plete consignment or of oné of more complete 
packages forming part cf the consignment 
due either to the wilful neglect of the ad- 
ministration or to theft or to the wilful 
neglect of its servants, etc. As stated in 
the order of reference, the plaintiff in this 
case.really sues on the ground that he de- 
livered certain goods to the Railway Ad- 
ministration for carriage, to Ahmedabad 
and delivery. to himself there and 
that the Company: has failed to deliver them 
to him. Apparently, he is not in a pozi- 
tion to admit that the i PE 
has.lost the goods.: A 


The Conipany ` adiuit' Ng KAN Lut 
set up in defence the Risk-Note. It is 
for them, therefore, to plead and prove 
“that the circumstances in which the Risk. 
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Note is intended to — and exempt 
them from liability have occurred, crin other 
words the goods have in this case been lost 
or destroyed. Neither a mere allegation 
of loss by the Company nor an admission 
of non-delivery by the plaintiff is proof 
of such loss. If the Raiway Company 


' prove the*loss, which they may do as stated 


in the order of reference, they are exempted 
from liability by the Risk-Note unless the 
plaintiff proves that his case comes within 
the exception mentioned therein. It may 
be that the loss alleged by the Railway, 
Company is admitted by the plaintiff. . In 
stich a case the Company need not adduce 
evidence to prove the loss. In Agent, 
G. I. P. Ratlway, Bombay v. Karaylal (x) the 
point now raised was not discussed. and it 
may be that the plaintiff had admitted that 
the goods were lost. It is probable, however, - 
that what pd parties meant when 
they spoke ‘éf - Sloss”, in that, as in most 
other similar “ses dec:ded before the point . 
was raised by the Bombay High Court, was 
that the Company did not know where the . 
goods were at the moment and so had not 
delivered them, not that any serious s2arch 
had been made for them and had failed or 
that they were known to have gone out of 
the Company's possession or contiol. We 
agree with the view taken in the Order 
of Reference and the Bombay case IUe 
to. in it. * 

JULGMENT.— Mr. R. N. es appears / 
for the Applicants and Mr. P. Lobo for the 
, Railway Company; For the Teasons stated 
'in the Order of Reference; dated roth August 
19622, and the judgment of the Bench thereon 
dated 12th December 1922, (cf both cf. which 
copies will be sent to the lower Court with 
tiis order) the decree of the lower Court 
is set aside and the suit 1s remanded to that 
Court for a fresh decision. The costs of 
these proceedings, in which the Pleader’s 
fee will be Rs. 15 will fellow the reselt. 

C, R. D, Case remanded, 


eee aes 
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MADRAS. .HIGH COURT, - 
CIVIL REVISION PETITION No. 855 oF 1921. 
‘December r9, 1922. 


Presen. — Mr. Justice Spencer and Mti. Jus- 


tice: Venkatastibba Rao. 

; DHANAMMAL —PETITIONER . 

versus oe 
 VEERARAGHAVALU NAIDU AND 

OTHERS—PETITIONERS-—COUNTER-PETI- 

TIONERS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O, X X I, 
fr, 58, 89— Application -under r. 58— Subsequent 
application under v. 89, whether barred. 

The purpose of a petitioner who makes a claim 
under O. XXI, r. 58 of the Civil Procedure Code 
to a property. attached is to have the attachment 
set aside. If the claim is negatived there is nothing 
to prevent the same person c^ming forward and 
applying unconditionally ‘to have the sale’ set 
aside under r. 8) of the O der for the reason, that 
he holds an interest in the suit property. 
[p. 336, col. r.j 

The dismi;sal of ‘an ‘application to stay a sale 
on payment of the decretal amount does not bar 
| a subsequent application by the same person to 
set aside the sale under O, XXI, r. 89 of the b 
Procedure Cole. [p. 336, col. 1 ] 

Petition, under section 115 of Act Y of 


1908, praying the High Court tö revise 


an order of the District Court, Chingle- 


put, in Miscellaneous Appeal No. 10 of 
I921, preferred against an order of the 
Court of the 


19217, in Original Suit No. 722 of Igro. 

Mr. K. Rajah Iver, for the Petitioner. 
Mr. K. P. Kama Krishna I yer, for the Res- 
pondent. 


JUDGMENT. 
Spencer, J.—The petitioner applied 
under O. XXI r. 89, Civil Procedure 


Code, to have the sale of certain properties 
set aside on depositing the amount speci- 
fied in the proclamation of sale plus 5 per 
cent of the purchass-money. The Dis- 
trict Munsif and the District Judge to whom 
she appealed both disallowed her applica- 
tion but on different grounds. The Dis- 
trict Munsif’s reason for dismissing her 
application was that she had previbusly 


applied to pay the amount due to the decree- 


holder before the sale was held and that 
he then rejected her application because 
she had no locus stand? to pay the amount. 
The District Judge dismissed the appeal 
on the ground that the petitioner having 
Claimed the property previously in a claim 
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| petition under O.: XXI, 


District -Munsif, Conjee- 
varam, in Miscellaneous Petition No. 325 of - 
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7 - 58, and 
that claim petition having been dismissed, 
her only aright was to bring a suit within l 
one year'to establish her title. 

The property sold in Court-auction ori- 
ginally belonged to Swaminadha Mudali. 
The petitioner claims as a legatee under 


‘a Will of. Papammal, who purchased the 
‘property from Swaminadha Mudali in 1907. 


In 1911 when the property was attached - 
by another creditor of Swaminadha’ Mud- 
ali, Papammal put in a claim petition and’ - 
having failed ‘therein, she. instituted a suit 
and established her title in second appeal. 
Agein, the property was attached in I915 
by anothet creditor and upon a further 
claim petition being put in by her in 1915 
being dismissed she brought a second- suit 
which was dismissed for default. - The 


appellant also preferred a claim petition ' 
‘in 1920 which was: dismissed as too late,': 


and upon the sale being adjourned, she 
fled a second application on February 
Oth, 1921 which was dismissed on 2318, 


‘March 1921. ~ 


That being the history of the case, we 
must see whether the orders of the lower 
Courts can be supported for the reasons 
given therein. The District Munsif ob-. 
served that the order passed on the peti- . 
tioner's application before the sale was 
binding on her. He describés the petition 
as a similar one. ‘The earlier application 
was one made under no definite - provision 
of law, to have the sale stopped on pay- 
ment of the decree amount. It may have 
been treated as'an application. under O, 
XXI, r.2,for adjustment of the decree. 
The Court held that the petitioner had no 
locus standi to make the application and 
that money .could, not be received from 
her. There is ‘no connection, between 
her application ‘made after the salé had. 
taken piace as a person holding an interest 
in the property sold to have the sale set 
asid under O. XXI, r. 89, and the appli- 
cation to pay the decree amount before 
the sale took, place. The District Munsif 
has not decided that the petitioner is a 
person not holding any interest in the prop- 
erty either. in his previous order or in the 
present. order and, so the previous order 
cannot operate as res judicata to -prevent 
her making the present application, ` 


336 - 


The District Judge has misconceived 
the effect of the claim petition. The pur- 
pose of a petitioner who. makes a claim 
under O. XXI, r. 58 to a property 
attached is to. have the .attachment set 
aside. Granting that the right was nega- 
lived, thereis nothing to prevent the same 
person coming forward and applying uncon- 
ditionally to have the sale set aside. under 
r. 89 for the reason that he holds an in- 
terest in the suit property. The learned 
Judge went on to observe that the 
petitioner's only remedy was to set aside 
the sale by a regular suit. At the time 
when the application underr. 89 was made, 
the right to bring a suit. under r. 63 had 
not become barred. That remedy was 
still open to her. But so also was this other 
remedy. The. effect of the dismissal of 
the petitioner's claim petition was. not 
to decide finally that the petitioner 
had no interest to ask that the sale should 
be set aside on payment of the decree amount 
plus five per cent, into Court but only to 
decide that she had no right to have the 
attachment. raised. These are two very 
different things. The first (that under 
r. 89) may imply the existence of an 
interest derived from the same 
as ihe owner's or an interest paramount 
to the  judgment-debtor's; the second 
(that under rule: 58) implies the existence 
of a right independent from and an anta- 
gonistic to ihe judgment-debtors. It is 
impossible to conceive how the dismissai 
of the claim petition could operate es 
ves judicata to prevent the admission cf an 
application to: pay the decree amount end 
get the property released afier the sale. 
As the Courts below have not decided whe- 
ther the petitioner owns or holds any in- 
terest in-the property sold by viitue of a 
title acquired before ihe sale, that question 
must now be remiited to the District Mun- 
sif for decision upon-the merits and for the 
disposal of the application made to bim. 
The petitioner is entitled to  reccver 
costs of this civil revision petiticn. 


vided for in tke final order. 
| VenkatasuLba Rao, J.—1I agree. 


I would lake to edd juste word. It bas 
ecn argued that the applicant's right is 
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enacted inr, 


source 


Costs : 
of tke subsequent proceedings will be pro- 


[19023 - 


based unen a title paramount to thar of 
the judginent-debtor, and that r. 89 is 
not, therefore, applicahle and in support 
of the proposition, Dulhin Mothura Koer 
v. Bansidhar Singh (1) has been cited. 
With great respect, I am unable to follow 
that decision. It seems to me that to take 
this narrew view of r. 89 will in many- 
cases defeat its object. Let me take 
an example. Supposing B sold a property 
worth Rs. 10,000 to A, that long subsequent 
thereto a decree was passed against B for 
the trifling sum of Rs. 10 and the decree- 
holder attached the property and brought 
it to sale ,.whv should 4 not be entitled 
to make the deposit and apply under 
r. 89, if, in his opinion, it would not be worth 
his while to put himself to the trouble and 
expense of preferring a claim before sale 
inder r. 58 or establishing after sale his 
right to the property in other legal proceed- 
ings ? lam entirely opposed to unduly re- 
stricting the scope ofthe beneficient provision 
89 when there are no words 
indicating that a narrow interpretation 
should be placed upon it. D 
V. N. V, 
Z. K. 


(=) roInd.Cas, 88c; 15 C. L. J. 83; 16 C. W, 
N. 904. 


Vols- jaj 
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SARANGAN CHETTIAR, . A.R.R; M, N.'U,:KADIRAYA GOUNDAN, "177 0077 778 


F “MADRAS HIGH COURT. 2293 
emm. MISCELLANEOUS PETITION | No.. Tot 
; ; -OF 1922. . 
December 21, 1022. MT I 


- - 


i 


Present. ——Mr. Justice ‘Oldfield and. "Mz. 


3 -Justice Ramesam. ,. .. 
A. k. R. M. N. NARAYANAN: CHETTIAR 


Va —PENTIONER—ÜOUNTER:PETTONER ` 


ver SUS ` 


a = wie "t 


d KADIRAVA GOUNDAN AND oras 


RESPONDENTS: 


E Criminal Procedure Code (Act, y of 1898), 5 A 


195-—Sanction to “prosecute —Order made by Mun- 
“sif Set- aside by Sub-"]udge—Distvict Judge, juris- 


' diciton of, to E reel in making- applica- 
" Won. Ae Jf 3 


| purposes oí. section 195 a) of the - 
Criminal = panos ‘Code, appeals, Au (a), of the 
mate Judge’s Court ‘must be regarded as “ordinarily 
lying to the District Court ; and- a ‘District: Judge 
is competent to revoke or grant a. sanction granted 
or refused by a Sub-Judge in a case in which sanc- 
tion had originally been refused or granted by a- 

- Munsit. ip: 338/601. 2.] - 
| Rapaka .Viyyanna: v. Parakala -Bajamma, - 44 


2 “Ind. Cas. 120 at p. 121; 19 Ct. L.:J. 264, referred to. 


proceedings - though 


‘Procéedings under’ ‘section 195 are nót appellate | 
they may"in: some’ respects 


resemble. them.: ; At. each stage ‘they “are: consti- 


H 


: considerable delay, 


‘to-set aside the order, 


tuted by the grant or revocation of. the. sanction 
which some inferior Court has refused. or granted 


“and not with ditéct reference to the setting aside 
‘of that inferior authority's otder. ' Tp. 


338, col 2] 
made aftér 
and no satisfactory . explana- 
tion is offered -for the delay, it is a good. ground 


“Where; au:applicition.for sanction: 


' for. refusing sanction, [p.-338, col. 2.] 


"pétition: praying thatin the circümstances 
stated therein the High Court will be pléased 
dated the  2oth 
October ig2l'oi the District Court, Madura, 
in C. M. Pi No. 191 of 1921; revoking the 
sanction that bas” been granted by the 
Subordinate Judge, Dindigul, for prósecut- 
ing the respondents ‘herein in `O: `P, 
‘No; rö of 1920 (O: P. No. 38 of 1920 on 
the'file-of the ‘Court of the District Mansif, 
‘Pèriakulain.) ' a 


. FACTS —this. was an angie eens ioi 


granting. sanction. to prosecute the" rès: 


pondents.for an offence undér séction 183; 
Indian Penal Code; imthe following circum- 
stances. The petitioner obtained’ a- decree 
against the rst respondent and others for 


‘a, sum of -money, in. pursuance of. which 


he applied for execution: and obtained au 
order. for the. attachment. of: the judgment: 


22 : 


'debtor's moveables. - "Phe amin went to 
the -spot ¿under -the orders of. the District 
‘Munsif; but: was: there resisted ‘by -the 
“respondetits- and some ‘others:-by threats-of 
“Griminal “force, -The Police ‘Inspector who 
“accompanied the ‘amin applied’ for sanction 
‘to prosécüte the respondents under ‘some 
sections ofthe Indian -Penal ‘Code (not 
‘ Section-183) and obtained it. - But he having 
"set on foot no criminal proceedings-fór ‘more 
than 6 months, the ‘petitioner ‘applied: for 
“sanction about. 8 "months thereafter tó the 
‘Deputy Munsif of Periakulam.- he Distriet 
Munsif dismissed the'"application because 
‘the petitióner was not ready with hisevidence 
on’the-day the’ case'was called: -On. appeal 
"therefrom the Süb-Court of: Dindigul : set 
‘aside -the dismissal- and: ‘admitting inito: the 
evidence, the report ‘of the -'amin;:: gave 
‘sanction to the petitioner. - The'respondents 
applied against that order to the District 
Judge and the. District Judge on the merits 
‘held, that the delay of 8 months was. tot 
- satisfactorily explained -by .the petitioner 
vand- revoked the sanction. Om- this, the 
petitioner filed this petition to the High 
-Court under section 195. Criminal ‘Procedure 
‘Code. 

- Mr. D. TT Apang ir the peti. 
tioner:—The' District Judge's: order -revok- 
ing the'sanction granted by thé- Sub: :judge 
"was without jurisdictioh, "Under section 195 
‘the appealfrom the order passed“by the Sub- 
Judge on appeal from the District -Minsif, 
‘lies -only..to the High: Court. The otder 
passed by the Sub-J udge ‘is-of cburse to-be 
regarded’ as "an -origiiial order when “we 
consider the applicabuity thereof.- But then 
the jurisdiction unvoked‘in, and the jurisdic- 


- tion exercised by, the Sub-Court in this case 


is: appellate. My’ conteńtion` as--to--the 
nature of the jurisdiction is Supported" ‘by 
Jamna: Das- v. Sabapathy Chetii”. (x), 
Bapu v. Bapu (2), so that 'the-order is to~be 
regarded as an original-order passed in the 
exercise ofthe Appellate J u£isdiction: -Sec- 
"tion 106 of the Civit-Procedire Code’ provides 
that from stich’ orders the appeal lies: only 
to the- “High - “Cotirt. : 


' 
- ea + wf = e7 es =- “u a, 


Lia) 12 Ind; Cas: 521 KANA 138; 1o M. L. qe 278. 
go e E W. N.-259; aL M. s F 10741 12 Cr. 


Ka 


Jo 5 ka ETE SES 
~ (à) u "ind; “Cad, 3035 39 M. 756 at pp. 763, 
468; 1r M. L. T. 3973 (192) | M. NW. A. 4991 23 
Mj 4106 Aan X. F. 209. ' "e Le 


- 1588 


INDIAN CASES, | 


[1923 


-. NARAYANAN CHETITAR; A. R. R. M, N, V, EADIRAYA GOUNDAN. 


I submit Rapaka Viyyanna v. Parakala 
Bajamma (3) was not correctly decided. 
Without denying that the order is not an 
„original order, the form is decided by sec- 
tion - r06, ‘Civil Procedure. Code. Their 
‘Lordships’ attention does not seem to have 
, been drawn to.section 106 but only to roo. 
‘There being nothing in section 195, Criminal 
Procedure Code, to preclude the above 
interpretation, I submit the appeal to the 
District Court was without jurisdiction. 
^ On the merits, the delay should not be 
looked into except as evidence of the bona 
.fides of the applicant. Here the offence 
being of serious public importance and the 
finding being that it was not with personal 
motives the application was made, the sanc- 
tion ought to be granted. In any case 
I have no objection to the sanction being 
“accorded in the name of the Public Prosecu- 

tor of the District. 
. Messrs. K. S. Jayarama Ayyar, K, Rajah 
Adyar and. V. Ramaswami Ayyar, for the 
. Respondents :—The order of the District 
Judge is in no sense appellate in character. 
. ‘The sanction proceedings do not really 
contemplate an appeal at all. In each case 
it is independent original jurisdiction, 
From the. Sub-Judge's ` orders, appeals 
will lie both to the High Court and 
the District Court, the latter being of 
inferior jurisdiction will be the proper forum 
to apply to for revoking the Sub-Judge’s 
< sanction. ) 

The decision in Rapaka Viyyanna v. 
Parakala Bajamma (3) in point. 

On the merits, the delay in applying for 
sanction has not been properly explained. 
The District Judge's discretion should not 
be interfered with, in a matter like this. 

ORDER.—This is an application for the 
grant of a sanction, which was originally 
granted by the Subordinate Judge, but 
was revoked by the District Judge. 

_ The first question raised is whether the 
District Judge had ‘jurisdiction to pass 
his order of revocation. That question 
must be answered with reference to the 
terms of section 195 (7) (a) of the Criminal 
Procedure Coce. It is argued that this 
provision is not applicable or, if itis applica- 
ble, that the only Court competent to revoke 
the Sub-J udge's sanction was the High Court. 


^' (3) 44 Ind, Cas, 120 at p. 121; 19 Cr. L. J. 264... 


That argument is based on the consideration 
that the Subordinate Judge’s sanction was 
itself given in the exercise of his Appellate 
Jurisdiction, because the matter had arisen . 
in proceedings before the District Munsif, 


. who had in the first instance refused sanction. 


We cannot see how with reference to the 
terms of section 195 (7) (4) the nature of the 
sanction proceedings is material, the only 
question under that provision being of the 
Court, to which appeals generally lie. It is 
then immaterial that appeals against appel- 


-late orders would lie from the Sub-Court to 


the High Court, and this is consistent with 
Rapaka Viyyanna v. Parakala. Bajamma 
(3). Itisa further objection to this argument 
that proceedings under section 195 are not 


‘appellate proceedings, though they may 


in some respects resemble them, For at 
each stage they are described as constituted 
by the grant or revocation of the sanction 
which some inferior authority has refused 
or has granted, not with direct reference 
to the setting aside of that inferior authcrity’s 
order. We have no doubt that. appeals 
from a. Sub-Court must be regarded as 


.ordinarily lying to the District Court and 


not to the High Court, because with reference 
to section 195 (7) (4) appeais acituaity lie 
from the Sub-Court to both those Courts 
and of the two the District Court isthe Couit 


-Of inferior jurisdiction. In these circuni- 


stances we held that the District Jucze’s 
order was passed with jurisdiction. 
Turning to the meriis, we find thai- the 
sanction is asked for .n respect of an occur- 
rence on 231d December 1919. No doult 
that occurrence, as it is alleged, constituted 
a grave obstruction to tke execution ol a 


- legal process. But we find that no applica- 


tion was made for sanction by the present 
petitioner for over 8 months after it. His 
explanation is that for six months of that 
period he did nothing, because the Police 
Sub-Inspector who was also. concerned, 
had obtained sanction and he expected 
him to prosecute. We do not think that a 
sufficient explanation. For the petitioner 
could easily have ascertained whether the 
Sub-Inspector was going to. prosecute -and 
could have himself applied to-the Court. 
For the remaining two months” - delay, 
no particular explanaticn has been offered ; 
and the Subordinate Judge in. granting 


sanction. observed with tegard to it only, . 
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that such delays were usual. We do not 
think that indulgence was justified on that 


ground. In these circumstauces, no reason. 


for dissent from the lower Court's order 
has been shown, and the petition must 
be dismissed. 

V. N. V. xs 


Petition dismissed. 
. €, K. I 


- iz md 


PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS CasE. No. 95 
OF I92I. 
November 24, I921. 

. Present -—Mr. Justice. Bucknill. 
MAHADEB .MARWARI AND OTHERS— 
ACCUSED—-PETITIONERS 

VEYSUS. 

KISHUN LAL MARWARI —COMPLAINANT 
—OPPOSITE PARTY. i 

| Criminal Procedure Code ( Act V of 1898), s. 526 


' — Convíction of accused—Remand to same Magis~ 
irate, whether desirable—Magistra:e having tried - 


similar case between 
case, transfer of. 
Where a Magistrate has already convicted. an 
accused person of an offence and the latter, for some 
reason or other, has to be re-tried, that Magistrate 
is competent to try the case over again. But, 
' where it is possible, it is desirable that such 
a re-trial should not be taken by an officer who 
has already expressed his final opinion upon the 
matter. 
The mere fact, that a Magistrate has tried some 
other case involving somewhat similar facts 
possibly between the same parties, does not by 
tself necessarily constitute any ground why a 
case should not be tried by that Magistrate. 
'' Criminal application. i 
. Messrs. Manuk, Yunus and P. C..Roy, 
for the . Petitioners. 


` Mr. Bankim Charan De, for the Opposite 


Party.. l l 

- , SUDGMENT.—This is an: application for 

the transfer of a case from the file ef William 

Raha, Magistrate of Dhanbad, with second 

class powers, to the cognizance of some other 

competent Magistrate in the same place 

under the following circumstances. 

' The petitioners here were tried before 

Mr. Raha for offences under sections 323 
and 448 of the Indian Penal Code and were 


parties previously-—Subsequent 


sentenced to various penalties. There was, 
however, an appeal against this decision, 
made to. the Deputy Commissioner of 
Dhanbad who, finding that the proper 
legal procedure, particularly with reference 
to section 342 of the Criminal Procedure 
Code, had not been complied with by Mr. . 


' Raha, remanded the case to him for re-trial 


from the point from which proceedings 
had begun to be irregular. I may also 


mention incidentally that another case 


(which is here described as the counter-case 
between these parties or some of them) 


had also been tried and disposed of by . 


Mr. Raha in the early half of this year 
(that is to say, in April 1921) while his 


"present judgment was dated the 18th of 


July last. I have read the judgment which 
Mr. Raha gave in July, and no doubt he has 
expressed a very strong opinion upon the 
guilt of the accused persons. ‘The applica- 
tion is now made to me that it is desirable 
and fair in the interests of the accused 
persons that the matter should go back 
for a re-trial to some officer other than 
Mr. Ràha who has already convicted and 
sentenced these applicants and had as well 
dealt with another case between the parties. 
It is pointed out to me, by the learned 
Vakil for the respondents here, that there 
is ample authority for'saying that because 
a Magistrate has tried some other case in- 
volving. somewhat similar facts possibly- 
between the same parties, that in itself 
does not constitute necessarily any ground 
whv a case should not be remanded to the . 
same Magistrate for re-trial by him. Similarly, 
too, Iam far from saying that because a 
Magistrate has already convicted a person. 
of an offence and the accused, for some 
reason or other, has to be re-tried, that 
Magistrate is incompetent to try the case 
over again. On the other hand, I think. 
that, where it is possible, it is highly desirable 
that such a re-trial should not be taken, 
by the ‘officer who has already expressed 
his final opinion upon the.matter. It is 
quite true that an endeavour.may be made 
(and no:doubt is made) to keep the mind 
entirely free from bias, and to eject from it 
any preconceived ideas which may have 
been formed in general by what has taken’ 
place. at the earlier trial. But those are 
after all courfsels of perfection, and, I am 
bound to say, that if I was in the position , 
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of: having been. convicted and sentenced 
of. an. offence by.an individual; I should 
feel the greatest apprehension if my: case 
was. remanded to. the same person for a 
re-trial. . DE AD E 
I.am.satisfied that in.this case the fairest 
and the most proper thing for all concerned 
willbe to allow the application. and. to have 
the:case re-tried by some other competent 
Magistrate in the, Dhanbad’ Sub-Division, 
and+I order accordingly. E t 
IA. 2A Application allowed. : 
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Present Sir ^ Walter Schwabe, Kr., 

Chief Justice, Mr. Justice Oidfield and 
a Mr. fustice Coutts-Trotter. 

'K. V. MUNUSWAMY MUDALIAR— 

ov "+ PLAINTIFF—APPELLANT 

E ' VErSUS | 
RAJARATNAM PILLAI AND OTHERS— 
^ "7 DEFENDANTS—-RESPONDENTS. 

‘Criminal Procedure Code (Act V of 1898), s. 
195—Penal Code (Act XLV of 1860), ss, 193, 
465, 467—Sanclion io prosecuie—Duiy of Trial 
Gourt—Discretion, exercise  of— Appellate Court, 
duty of—'' Produced or given in evidence" in s. 195 
(i) (c) meamng of. by 3k di 

‘The expression ‘‘produced or given in evidence". 
in „section 195 (1) (c) of the Criminal Procedure. 
Code means tendered or admitted in the antece-. 
dent judicial proceeding. The niere fact tnat a 
document is mentioned.in the affidavit of docu- 
ments filed by. a.party and is:filed in the onice 
of the Court Translator for purposes of translation 
does not amount tots being “produced or given 
in evidence" within the meaning of the section. 
Lp.’ 341, col. 2.]' i V ves aus . 

Per Oldfieid,.[.—1lhe duty. of a Court.granting 
_ sanction is, discharged if it exercises a judicial dis- 
cretion, and, similarly, the duty of the Appellate 
Court ii it’ satisfies itself that such a discretion 
has beeu exercised. The former -Court must, 
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therefore, :be required, whatever. the exteat to` 


which the investigation undertaken for its own 
satisfaction has been carried, to put on record 
sufficient to demonstrate to the latter that its 
exercise of: ‘discretion has been judicial; and.it is 
undesirable iu fairness to the accused that it should 
do-more. In caseit does less the. Appellate Court 
will have nó choice but to ascertaig the, necessary 


facts for itself and “base its conclusions on them, 
[piggy bb bios d OR Ped SEPT 


* 


ip.-341, col. 1.]. . CT TE 


"lot [ii Voy: 
= {41923 
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“ The Court granting a sanction cannot be regarded 
as having. exercised a judicial discretion when iT 
has satisüed itself only that a prima facw.cuse 
has been maue out, it by that is meaut oniy that 
forma; evidence of the ingredients ot the oflence 
is available, without rerereuce to delects..wuich 
may deprivethat evidence wholly or to à material 
extent of value. [p. 342, col.2.] . dor. asl 

The procedure laid down in section 195 of ‘the 
Criminal Procedure Code is necessary in order to 
avoid the risk of frivolous or vexatious charges 
designed, not to vindicate justice, but to harrass 
and annoy the persons against whom they are 
directed. Unless this has been borne in mind, 
the Court’s use of its discretion cannot be regarded 
as judicial, The -remoter the prospect of any 
public purpose being served the greater is the degree 
to which the Court should insist on ordmary evi- 
dence in support of the charge. [p. 343. col. 1.) 

Per Coutts Trotter, ].—A Court in sanction- 
ing a prosecution arising out of tacts which have 
come before it during the trial of.a civil case should 
not be supposed to be discharging that which 1s 
the task of the Committing, Magistrate at a Jater 
stage and usurping his tunctions by explcitly 
or tacitly pronouncing that there is a prima facie | 
case. [p. 344, col. 1.) : 

A Court which allows sanction does no more 
than say that, on tne materials betore it, it is not 
apparent that a prosecution would be‘agamst the 
public interests Or a mere induigeuce of private 
spite,, On the other hand, a Court waich refuses 
sanction does no more than express the opinion 
that public, interest would not be, served. by such 


“a prosecution and it is not debarred trom acting 


upon tnat view even where there is a strong prima 
J4cw case. [p..344, cols. 1&2.) | Mo. 
A Court berore whom an application for the grant 
of a sanction is made is invested witn a very, w.de 
discretion with the exercise of which ‘an Appellate 


Court ‘should be, extremely slow to interfere, 


[P. 344, col. 2.] 


- Itis not anecessary ingredient of an offence under 
section 193 of the Penal Code that the evidence 
alleged to be fabricated should actually have been 
prouuced in the antecedent judicial proceeding; but 
1 considering.the advisabiniy Ot sanctioning . a 
prosecution, its p.oduction 0: non-production tn the, 
Court is a circ: mstauce to, wli:cn. uie, Court might 
attach’ very consideiable imporiance, in deciding 
wnetuer it is against the, pupuc interest, to. alow 
Criminal proceedings to ve mstituted. (p. 344» 
col. 2; p. 345, col. 1.j : ae 

A Court to whom aa application for the -grant 
of a sanction is made has no jurisdiction to direct 


| the.respondent to prouuce a document ior the so:e 


purpose of considering whether or not a prosecution 
should be launched upon it. .|p..345. col 1.] " - 

Per Schwabe, C. J.—1i a Court -is clearly . of 
opzüion, onethe evidence before it, that no reason» 
able Jury would convict.on it, it is ts duty to 
refuse sanction, But he mere fact that a Court 
sanctions &' prosecution is no mtmation to 
tie’ Magistrate who 15 io cuquue: iuto the 
case that it thinks that there, is.a case to go 10.8 
Jury or that bs thereby ts in any, way reh.ved 
trom his duty ouf considering: whether the. apcused 
ought to "be committed for -trial’ or not. 
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‘Appeal from the order and: judgment 
of Mr. Justice. Phillips,.. dated. 2rst 
December  r92r, ` granting sanction to 
prosecute the appellant (plaintiff) in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court in Civil Suit 
No. 522 of 1920. è 


Messrs. Nugent Gran! and M. P. Sundara- 
raja Aiyar, for the Appellant. 
. The Advocate-General (Mr. C. P. Rama- 
swami Aiyar) and Mr. N. Swaminatha 
Atyar, for the Respondents. 
.. Schwabe,, ©.. J.—I have. had. the 
opportunity of reading the judgments of 
my learned brothers who are more familiar. 
with the- practice of this Court than I am. 
and with those judgments in general I agree. 
I have little.to add. | 

I think it should be made clear that.the. 
fact that this Court sanctions a prosecution 
is no intimation to the Magistrate that this. 
Court thinks that there is a case to go to'a 
Jury or that he thereby is in any way relieved 
from his duty of considering whether the 


‘accused, ought to be committed for trial. 


[d 


or not. This view is not at all inconsistent 
with the duty of this Court to refuse sanction, 
if it is clearly of opinion, on. the evidence 
before it, that no reasonable Jury should 
convict. : : 
There is one matter in the judgment 
of my. brother Coutts-Trotter, J., on which 
I wish to reserve the expression of my view 
üntil the matter directly arises, namely, 
whether the learned Judge was justified 
in ordering the document in question to be 
brought into Court on the application- for 
sanction, and I must not be taken as express- 
ing assent of the view that, in so doing, 
he was, acting without jurisdiction. 

On the question of costs, this case might. 
involve the consideration of the vexed 
question whether it is a criminal or civil 
matter and whether there is power fo grant 
Costs. . Under all the circumstances of this 
case, we think that it is not necessary to 
consider that question as, in. our viéw, 
itis a case in which each party should bear 
his own costs.. ANNE p 
Oldfield, J.—This application. is | for 
the revocation of a. sanction granted by 
Phillips, J.,'-under -sectio 195, Criminal 


Procedure. Code for the prosecution of the. 
petitioner for offences punishable under 
sections 193, 465, 467,-474 and tog, Indian’ 
Penal Code. Ut 

Petitioner occupied shops as respondents’ 
tenant.. They gave. him. notice to “quit 
and moved for. his ejectment.under section A41, 
Presidency Small Cause ‘Courts Act. He: 
sued for damages under section 47' obtaining. 
stay of the ejectment proceedings, and 
in his. suit set. up an agreement to lease to 
him for a term of five years in consideration 
-of -a payment of Rs. 1,000, pleading that 
certain sums aggregating Rs. 265 were 
actually paid to respondents through 6th 
respondent towards this amount. In his 
afidavit of documents he mentioned an 
accountebook on one page of which payments: 
to 6th defendant are shown consistently 
with the statemnet in his plaint ; and, after. 
his suit had been withdrawn before the 
trial began, his prosecution was sanctioned 
as stated above, on respondents' application. 
with reference to this book. 

The provision under which sanction was 
granted in respect of the. offence - under 
sections 465, 467 and.474, Indian Penal Code, 
is. section 195-(1),- (c), Criminal Procedure 
Code and it is urged, first; that this provision 
is inapplicable, because the book was neither 


^" produced" nor “given in evidence, "- 


as it requires. It is not contended that the 
book was given in evidence, but only 
that it was. produced, because it was 
mentioned in petitioners’ affidavit. or :n 
the alternative -because it was filed in 
the Court Translator’s Office for . transla- . 
tion in accordance with the rules. But.the. 
affidavit, which is in the ordinary form, - 
merely discloses the documents in petitioner's 
possession relating to the matters in issüe ; 
and neither it nor the filing in the Trans- 
lator's Office amounts to ‘what is required, 
;.e., actual production in Court. ` Ium fact, the: 
learned Judge relied on neither, as'constitut- 
ing production. What.he relied. on, a; the 
reference in:the last sentence of his order 
to "the account-book which has now been. 
filed” shows, was that, petitioner filed itj. 
not in the suit, but after its termination,.. 
on, being required- to: doso by: the: Court 
on the application of respondents dated. 
9th December” 1921, in the course of the 


proceedings, in which the sanction was 


given. With all. respect,. the. proceeding, 
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in which ‘he sanction was asked for, was 
distinct from the suit, the proceeding 
‘to which petitioner was a party and in which" 
he was alleged to have committed those 
offences ; and his production of the account 
book in the former cannot ke regarded as 
the production in the latter, which section 
195 (1) (c) requires. The learned Judge, 
in these circumstances, had no right to give 
: and respondents no duty to obtain sanction 
in respect of the offence under sections 465, 
467 and 474, Indian Penal Code, if indeed 
sanction need be given in respect of the 
last mentioned. 

This is material, because we have further 
to deal only with the remaining offence 
specified in the learned Judge’s order, 
that punishable under section 193 ; and there 
is nothing in the order to show that any 
difference between the considerations arising 
under section 195 (1) (b), Criminal Procedure 
Code, and those under section 195 (1) (0), 
was present to the learned Judge's mind 
or influenced the judicial use of his discre- 
. tion. That the relevant considerations are 
different is clear. For under the former 
provision the offence may be alleged as 
committed, not only in, but more remotely, 
"in relation to" a proceeding, whilst 
under the latter it must be committed 
“in respect of a document produced or 
given in evidence; ” that is, in connection 
with atrial, which has begun and, therefore, 
in direct and public prejudice to the reputa- 
tion of the Court and its administration of 
justice. Here and in other cases under 
. section 195 (I) (b), when no question of 
such prejudice can arise the exercise of 
the Court's discretion will be judicial, only 
if it considers whether with reference to the 
evidence available and the other circum- 
stances a prosecution is desirable in the 
public interest, and not, if it merely satisfies 
itself, as the learned Judge statedly did in 
the order before us, that “a prima facie 
case has been made out." 

The latter is the view of the Court's 
duty and of the test to be applied by the 
Appellate Court advocated on behalf of 
respondents; and the judgment of Napier, J., 
in Krishnamma Chitturt v. Chinna Perraju (x) 
and that of the High Court of Calcutta in 


(1) 27 Ind. Cas 1793 17 M. L. T. x5; (xot 
M. W. M. - 9 f 4 5) 


1415 16 Cr, L. J. 115 
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Hume, Public Prosecutor v. Poresh Chunder 
Ghose [An Aitorney, In re} (2) are relied on 
as generally in accordance with it. But 
it is difficult to deduce from them or other 
authorities cited, Palaniappa Chettiar v. 
Ramaswami Chettiar (3) and Hajee Mohamed 
Habibullae Badsha Sahib, In the matter of (4), 
any such rigid general rule as respondents 
contend for; and, necessarily so, since such 
decisions are naturally worded with reference 
to the circumstances of the cases under 
disposal and give prominence to the con- 
siderations which assumed importance in 


' them. I accordingly restrict myself to a 


statement of what I believe to be the law on 
the points at present materialand in doing 
so aim rather at a general adherence to the | 
effect of the authorities than a detailed 
reconciliation of the apparent difference 
between them. 

Firstly, the duty of the Court granting 
sanction is discharged, if it exercises a 
judicial discretion ; and, similarly, the duty 
of the Appellate Court, if it satisfies itself 
whether such a discretion has been exercised. 
The former Court must,therefore,be required, 
whatever the extent to which the investiga- ` 
tion undertaken for its own satisfaction 
has been carried, to put on record sufficient 
to demonstrate to the latter that its exercise 
of discretion has been judicial; and it is un- 
desirable in fairness to the accused that it 
should do more. In case it does less the 
Appellate Court will have no choice but to 
follow the course indicated in the judgment 
of Ayling, J., in Palaniappa Chettiar v. 
Ramaswami Chettiar (3), with which I am 
in general agreement, and to ascertain 
the necessary facts for itself and base its 
conclusions on them. 

In the next place, it may be said at least 
that the Court cannot be regarded as having 
exercised a judicial discretion in granting 
sanction, when it has satisfied itself only 
that a rima facie case has been made out, 
if by that is meant only thet formal evidence 
of the ingredients of the offence is available, 
without refereuce to defects which may 
deprive that evidence wholly or to a matérial 
extent of value. Further, apart from the 
considerations to be referred to and the 

(2) 22 Ind. Cas, 321; 41 C. 446; 15 Cr. L. J. 49. 

3) 38 Ind. Cas. 321; 4 L. W. 6151 32 M. L. J. 
54; 20 M. L. T. 557; 18 Cr. L. J. 289. ‘ 2205 

(4) 49 Ind. Cas. 641; 43 M, 1; 36 M. 1. T. Goy | 

20 Cr. L. J. 193 © | 
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interest of the accused, it will promote 
the mischief deprecated by Coutts-Trotter, T., 
in Hajee Mohamed Habibulla Badsha Sahib, 
In the matter of (4). ‘“ The' frivolous abuse 
of the powers of the Criminal Court”. to 
authorise a prosecution, which has not, 
in the words of Ayling, J., in the case already 
referred to, even “a fair chance of suc- 
cess." 

There remains the more difficult class of 


cases, of which on the assumption most - 


favourable to respondents the case before 
us 1s one and in which there is some evidence 
deserving consideration at a trial; and of 
course the requisites for the case of a judicial 
discretion in connection with them can be 
indicated only in the most general terms. Rut 
It 1s here that the prospects of further 
proceedings serving any public purpose, 
on which all the authorities insist, becomes 
material. It is so, with all deference to the 
opinion of Seshagiri Aiyar, J., in Palaniappa 
Chettiar v. Ramaswami Chettiar (3), not 
wholly or principally out of respect for the 
rights of the accused or the liberty of the 
subject. For if that were the justification 
for the sanction procedure, there would be 
no reason for applying it only to cases, 
in which the offence is alleged in relation 
to legal proceedings, and for maintaining 
the ordinary rights of the complainant 
in connection with those offences, when they 
are not alleged assorelated. The procedure 


is necessary, as Ayling, J., observed, in ' 


order “to avoid the risk of frivolous or 
vexatious charges designed, not to vindicate 
justice, but to harrass and annoy the person 
against whom they are directed,” since 
“without some such safeguard the Criminal 
Courts in this country would be flooded 
with useless prosecutions.” Unless this 
has been borne in mind, the Court's use 
of its discretion cannot be regarded as 
judicial; and it follows that the remoter 
the prospect of any public purpose being 
served the greater the degree to which 
the Court should insist on ordinary evidence 
in support of the charge. 

In the present case it is sufficient that, 
whilst the evidence against petitioner, with 
which the order before us is exclusively 
concerned, is at leas: of no special strength; 
no prospect of a prosecution serving any 
public purpose whatever is disclosed by 
the-record. In-fact, the petitioner’s conduct, 


if respondent’s case is accepted, secured 
him no advantage, since his suit was with- 
drawn, before his alleged forged document 
could be used. It appears from the latter’s 
affidavit, to which the learned Judge has 
not referred, that petitioner gave evidence 
in. respondents’ family quarrel as we were 
told by their learned Counsel, three years 
back with the result that two of them, 
were imprisoned, and that they still intend 
to dispute the new title under which he 
now claims the property for which he sued. 
In these circumstances, the prosecution 
contemplated by . respondents can only 
be regarded as vindictive and coercive; 
and the evidence is too weak to justify 
the grant of sanction for it. 

I would allow the appeal and revoke the 
sanction. < 


Coutts Trotter, J.—The plaintiff brought 
a suit in which he alleged that he had an 
option to an extension of his lease of the 
suit premises for five years on payment 
of an advance of Rs. 1,000 ; and in paragraph 
5 of his plaint he sét out certain sums which 
he alleged he had paid towards the Rs. 1,000 
ranging in date from the i2th of April 
to the 22nd of July 1920. In this affidavit 
of documents he included a rough chttta 
book which was said to contain an entry 
recording the payment of these sums, in 
all Rs. 265, which entry was alleged.to be 
signed by the 6th defendant. He did not 
produce the rough chttta book for inspection 
by the opposite party for a considerable 
time and only did so in the end under an 
order of the Court. When the suit came on 
for trial, it was withdrawn, the plaintiff 
having meanwhile got what he wanted by 
attornment to the persons who he was 
satisfied could give him a better title than 
the defendants. After the withdrawl of the 
suit, an order was made upon the plaintiff 
by the learned Judge ;to produce this ‘chilta 
book in connection with an application 
for sanction to prosecute him, under various 
sections of the Indian Penal Code, the 
allegation being that the material {entries 
in the rough chtita book were fabricated 
for the purposes of manufacturing false 
evidence and only came into existence 
after the signature of the 6th defendant 
had been obtained. 

. LP. do not wish to go-into the facts in detail, 
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conceive the matter, debarred from acting 
upon that view even where there is a strong 
prima facie case. It is apparent that if 
this -be the true conception of the functions 
of a, Court on an application made for 
sanction they are of such a nature as ne- 
cessarily to invest that Court with a very 
wide diScretion, and one with the exercise © 
of which an Appellate Court should be 
extremely slow. to interfere.. The "Trial 
Judge is vested with the functions for grant- 
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.for. they are: really -not material to the 

point which :we. have to decide. It is 
. sufficient to say that; in my opinion, this 

is.a case in which no Jury would be likely 
-to convict on.the materials which were 
. before the, learned Judge, although it is 
Clear that there. was some evidence which, 
_ lf put before the Jury and accepted by them, 
. would justify a conviction ; in other words, 
there appears to be what is called a prima 
facie case. The questions which I consider. 


.to-be important in this case relate to the 
general position, first of a Court whose 
sanction is sought for a prosecution and, 
secondly, ofan Appellate Tribunal on an 
appeal.from the order granting or refusing 
sanction passed by the Court below. 

In my opinion, entirely different consider- 
ations arise when a Court grants a sanction 
and when it refuses it. In Hajee Mohamed 

. Habibulla Badsha Sahib, In the matter of (4) I 
expressed an opinion, to which I adhere,-as to 
_the, considerations proper to guide a Court 
. in. granting a sanction and the inference 
.proper to be drawn from the granting of 
such a sanction. The Code provides for 
the granting of sanction as a preliminary 
‘not merely to a trial but, in many cases, 
to the taking of the case before a Magistrate 
.who has jurisdiction either to commit for 
trial to a higher Tribunal or to refuse to do 
so. It is, to my mind, vital that it should 
be recognised that a Court, in sanctioning 
a prosecution arising out of facts which 
have come before it during the trial of a 
-civil case should not be supposed to be 
discharging. that which is the task of the 
Committing Magistrate at a later stage 
and usurping his functions by explicitly 
or tacitly pronouncing that there is a prima 
` . facte.case. -I adhere to the view that such 
a conception of the functions of the sanction- 
ing Judge would turn what is intended to 
be an additional. safeguard to accused 
pérsons into, a. weapon prejudicial to their 
interests. I do: not think that a Court 
which allows: sanction does more than 
say that; on the materials before it, it is 
.not apparent that a prosecution would be 
against the public interests or a mere indul- 
.gence-of private spite. On the other hand, 
a, Court which refuses sanction, to my mind, 
-does no mote: than express the, opinion 
that the public interest would not be served 
by suc: a prosecution and; it. is. not. as I 


ing or refusing sanction precisely because 
he has had the parties and witnesses before 
him and has the best opportunity of judging 
whether such a prosecution would serve any ` 
useful purpose or not. QS MEX. 
The sanction granted in this case was. for 
a prosecution for offences punishable under 
three substantive sections of the -Penal 
Code, sections 193, 467 and 474, the other 
two. sections cited being ancillary. Section 
474 has been given up because it is. ciear 
that no sanction is required for that and 
where no sanction is required it is obvicusly 
proper that none should be sought. or 
granted. Section 467, forgery of a document 
purporting to be a receipt, does require 
sanction under section 195 (1) (c) of .the 
Criminal Procedure Code when such offence | 
has been committed by a party to: any 
proceeding -in any Court in respect of a 
document “ produced-or given: in evidence 
in such proceedings." In this case the 
document was not produced or given: in. 
evidence, on the construction of those words, 
that I think to be the right one, in the 
civil suit at all. Inspection of it was given 
to the opposite side but it was not beio:e 
the Court until after the civil proceedings 
had terminated and the plaintiff had with- ` 
drawn his. suit. '' Produced or given in 
evidence," to niy mind, can only mean 
“tendered or admitted” in the. course 
of the civil proceedings which ended w:th 
their withdrawal. I confine the expression 
“ civil proceedings, ?' for.my present purpose 
to the.actual trial, of the suit up to the 
point When it was withdrawn without 
expressing any opinion on the- debated 
question whether. the. subsequent sanction 
proceedings are in their nature civil or 
criminal, But the.offence under section 193. 
stands on a different footing, for, the offence 
defined. by that section is that, of fabricat- 
ing false evidence for the purpose of being: : 


- Vol. : ya] 
. BASAWAN PANDEY v. TILAR GOPE, 


used.in a’ stage of a judicial proceeding; 
and actual production or tender of: the 
document to the Court is not a necessary 
ingredient of the offence. ‘rhis, therefore, 
falls under section 195 (x) (b) of the Code 
of. Criminal Procedure and is not obnoxious 
to the objection formulated to the other 
charges. I must, therefore, consider whether 
there is any good ground for refusing the 
sanction which the learned Judge in his 
‘discretion has granted. I think that there 
‘are two such grounds: The first is that, 
in my opinion, the: whole proceedings were 
vitiated by ‘the learned Judge ordering 
the plaintiff to produce the document for 
the sole purpose of, considering whether 
or no a prosecution should be launched 
uponit. That was an order which I consider 
that the learned. ]udge had no jurisdiction 
to make.and. one which is absolutely re- 
pugnant to»all those fundamental notions 
-of fairness to: a person. accused or about 
to.be accused of a criminal offence, which 
lie at the root of the criminallaw of England 
and of.India alike. 
as to his position, nor was it intimated 
` to;him what the consequences of producing 
the document might be. In my opinion 
the plaintiff.could have disobeyed that order 
with impunity and. the. fact that, from 
ignorance of his rights, he did not disobey 
it does not affect its irregularity. But there 


is an even more serious objection which. 


` appears on the face:of the learned Judge’s 
order. :As I have pointed out, it is no 
necessary ingredient of an offence under 
section 193 of the- Penal Code, that the 
evidence alleged to be fabricated should 
actually be produced. in the antecedent. 
judicial proceedings ; but no one can doubt 
that, ‘in: considering the advisability of. 
‘sanctioning a prosecution, its production 


or non-production in Court is a circumstance. 


to which the learned Judge might attach 
very considerable importance, in weighing 
that which I have held to be the sole question 
pror" (7 before him, namely, whether it was 
' against the public interest to allow criminal 
proceedings to. be instituted. It is clear 
that, at the time he passed this order, the 
`~ learned Judge -was under the, impression 
-that the impugned document had been 
filed in the course of the civil proceedings, 


ard. entirely overlooked the consideration, 
-that the document. was: only produced.on. 
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his, own. order. after -the ` civil - proceedings 
in the strict sense'had terminated: To my’ 
mind, that misapprehension’ nitst have’ 
vitiated the learned Judges exercise of 
the discretion he undoubtedly. possessed. 
and leaves us free, on a knowledge: of the 
true facts to differ from his view.’ Where 
it is shown that the learned Judgé exercised. 
his discretion on a mistaken "view of the. 
facts, it appears to me that.he may be treated | - 

as not haying exercised a judicial discrétion 
at'all| and that the Appellate Tribunal 
may be considered as thereby invested 
with an unfettered, discretion to-act on-the 
true facts. Viewing the case-in that light; 
it appears to me that no useful. purpose: 
would be served by allowing this prosecu- 
tion; not only because I think that no 
Jury would convict on the materials before 
us, but also because I think it is clear that 
this prosecution was one which was projected 
not to satisfy the requirements of public. 
justice, but to find an outlet for the anger. 
of the defendants: at being thwarted in their 
desire to get possession. of this property, — 
I think that the appeal should be allowed; 
V. NV. ~ Appeal allowed. . 
Z. K. us i 
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PATNA HIGH COURT. — 
CRIMINAL REVISION NO. 46 OF 1922, ` 
February 17, 1922. . 

Present :—-Mr. Justice Jwala Prasad. 
BASAWAN PANDEY—2ND PaRTY—'- 
PETITIONER EP 

VErSUS - "o 
TILAK GOPE AND oOTHERS—OPPCGSITE | 
E . Parry. s 
` Criminal Procedure -Code ( Act V-of 1898), s. 145: 
(3)— Omission "o serve notice-——Grave irregularity— . 
Prejudice to parties— High:Cowrt, interference .by~~ 
Procedure. >`. Ec Ae P 
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When a proceeding is drawn up under section 145 
of the Criminal Procedure Code, the omission to 
serve it upon the parties or their Pleaders or affix it 
on some place in the locality, amounts to grave 
irregularity and in case of failure of justice or preju- 
dice to any party vitiates the order under section 145 
of the Code.  [p. 347, col. 2.) 

A High Court has jurisdiction to set aside the 
order of a Magistrate when the provisions of sec- 
tion 145 (3) of the Criminal Procedure Code have 
not been complied with and the parties are pre- 
-judiced thereby. fp. 347, col 2.] 

The procedure laid down in section r45 of the 
Criminal Procedure Code is indeed summary, but 
should not be cut too short. [p. 348, col. 1.] 


Criminal Revision from an order of the 
Magistrate, Samastipur, dated the r4th 
December 1921. 

Messts. Manohar Lal and S. N. Rat, 
. for the Petitioner. 

Mr. Janak Kishore, for the Opposite Party. 


JUDGMENT.—This is an application 
against an order of the Magistrate of Samasti- 
pur, dated the r4th December 1921, under 
section 145 of the Code of Criminal Procedure. 

In the proceeding Tilak Gope, Chhedi 
Gope and Musammat Bhikuni, wife of 
Chhedi Gope, figure as the rst party and 
Basawan Pandey as the 2nd party. The 
dispute relates to three bighas odd kathas 
of land which was sold in execution of a 
rent decree, and was purchased on the 
8th of April 1919, by the 2nd party. He 
obtained delivery of possession from the 
Civil Court on the 9th of June, 1921 (corres- 
ponding to the 19th of Jaith 1328). Upon 
an information lodged by the chawkidar on 
the 9th of October, the Junior Sub-Inspector 
of Police submitted a report, dated the 
23rd of October 1921, holding that the land 
was in possession of the 2nd party and asking 
for a notice under section 144 of the Code 
of Criminal Procedure against the members 
of the rst party, and also for taking action 
under section 107 of the Code. The Senior 
Sub-Inspector also enquired into the matter 
and submitted his report on the 31st of 
October 1921, pending that ofthe Junior 
Sub-Inspector. Inthat report also the Police 
found that the 2nd party was in possession 
of the property in dispute and the Ist party 
* seemed to be aggressive " and were trying 
todispossessthe 2nd patty by force. He, 
therefore, asked for a notice under section 144 
to be issued against the rst party, ard a 
proceeding under section 145 to be instituted 
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“to clear off the future disturbance. " 
On the roth of November, the Magistrate 
called upon Ist party to show cause, why a 
proceeding under section 107 of the Code 
should not be drawn up against that party. 
Cause was shown by.the members of the 
Ist party og the rst; of December separately. 
Tilak Gope filed one petition and Chhedi 
and his wife filed another petition. Tilak 
in his petition alleged that he had taken 
settlement of the land from Basawan Pandey, 
the 2nd party, some three years ago, namely, 
one bigha six kathas, at an annual rental 
of Rs. 5, and since then he has been in posses- 
sion of the property. He objected to the 
proceeding under section 107 on the ground 
that the dispute was.concerning land, and 
consequently a proceeding under section 145 - 
should be instituted. Before that, another 
petition by Tilak was filed on the 29th cf 
October to the same effect. We are not 
concerned with the petition filed by Chhedi 
Gope and his wife in the present case. 

On the 2nd of December the Magistrate 
heard the parties, and Chhedi's wife was 
directed to produce copies of.certain sud- 
bharna deeds by the 8th of December. On 
the 8th of December the case was adjourned 
to the 13th of December. On the 13th 
of December the Magistrate passed the 
following order : ‘‘ Heard parties. Draw up 
a proceeding under section 145 and put 
up to-morrow.” The next day, that is, 
on the r4th December the Magistrate passed 
the following order: ‘‘ Orders passed. " In 
the order in question, he has upheld the 
Civil Court dakhaldehani in favour of the 
and party Basawan Pandey, and against 
Chhedi Gope and his wife Musammat Bhikuni 
members of the 1st party. Chhedi Gope 
was the judgment-debtor in the Civil Court 
decree. Neither he nor his wife now dispute 
the order of the Magistrate. The order 
must, therefore, stand so far as they are 
concerned. 

The 2nd party challenges the order with 
respect to, I bigha 6 kathas claimed ty 
Tilak in respect of which the Magistrate 
has declared the possession of Tilak under 
section 145 of the Code. The Magistrate 
has shown no cause. Tilak bas appeared 
in this case and has opposed the application 
of the 2nd party through a Vakil. It is 
obvious that the order uf the Magistrate 
cannot be sustained for a minute. ... `.. 
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On the 13th of December, the Magistrate 
directed proceedings to be drawn up and the 
case to be put up the next day. The order- 
sheet does not show for what purpose the 
case was to be put up and what was to be 
done the next day. There appears to be a 
proceeding drawn up in the record pgirporting 
to be under section 145 of the Code of Crimi- 
nal Procedure. This proceeding was not 
served upon the parties or their Pleaders, 
nor was it served upon the locality as is 
required by section 145, clause (3) of the 
Code. No written statement was filed by 
the parties, nor any evidence, oral or docu- 
mentary, seems to have been adduced by 
them. It is contended on behalf of Tilak, 
one of the members of the rst party, that 
the parties were present on the 13th of 
December, and the order to draw up a 
proceeding under section 145 was passed 
in their presence, arid consequently there 
was no necessity of a copy of the proceedin 
to be served upon them under clause (3 
of section 145 of the Code. He cannot 
. advance a similar argument in favour of 
dispensing with service of notice on the spot. 
His argument with respect to the non-com- 
pliance of the aforesaid clause of section 145 
is tuat, at best, it is only an irregularity and 


does not vitiate the trial or affect the juris-- 


diction of the Court which passed the order 
under section 145. The clause in question 
(3 of section 145) was newly added in the 
present Code of Criminal Procedure (1898), 
in order to give the parties full opportunity 
of putting in their claims, and also to any 
other person who may be interested in the 
subject-matter iu dispute. The first is 
intended to be achieved by directing the 
service of notice upon the parties, and the 
second by service of the proceeding upon a 
conspicuous place at or near the subject- 
matter of dispute. The Legislature has not 
added this provision in vain, and the reason 
of this addition has been fully discussed 
by me in the case of Ram Sakat Chowdhury 
v. Deonandan Prasad (1) (Criminal Revision 
No. 341 of 1917). I have also in that 
case discussed the history of this change 
in, the law, its effect and the authorities 
bearing upon it whatever difference there 


(1) 43 Ind. Cas. 103 ; 4 P! L, W. 183; 19 Cr. 
L. J. 71 i d £ 
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may be as to whether the non-compliance 
with the requirement of clause (3) of the 
section- is an illegality or an irregularity. 
There has been a consensus of view upon the 


point that the non-compliance of the afore- 


said requirement constitutes such a grave 
irregularity as, when it has caused a failure 
of justice or a prejudice to any party, the 
order under section 145 is vitiated and the 
jurisdiction of the Magistrate is affected. 
As a result of my investigation into the 
authorities, I observed in that case that all 
the Judges agreed. that the High: Court 
had jurisdiction to set aside the order, 
when the provisions in clause (3) of sec- 
tion 145 were not complied with and the 
parties were prejudiced thereby. Taking 
the proviso at its lowest there can hardly 
be any doubt that its non-compliance in 
the present case has gone to the root of the 
jurisdiction of the Magistrate. Basawan 
Pandey, 2nd party-petitioner before us, has 
had in his favour the Civil Court writ of 
delivery of possession of such a recent 
date as the oth of June 1921. Tilak claims 
through Basawan on the basis of an alleged 
Permanent Settlement 3 or 4 years ago. 
The Police reported that he has no document 
in his favour, no receipt of payment of rent 
and no evidence of possession. His settle- 
ment was not admitted. It lay upon Tilak, 
who claims possession of the land as against 
the Civil Court dakhaldehani, to prove 
that he took a valid settlement of the land 
from Basawan and that he actually culti- 
vated and grew the crop in question. No 
evidence was given by him in this case, 
The learned Magistrate talks of having 
heard the parties and considered their 
evidence. I wonder what that evidence 
is. Surely, it cannot be any evidence oral 
or documentary under the Evidence Act. 
The Magistrate does not particularise that 
evidence in his judgment. The only reason 
why he thinks that Tilak, a member of the 
Ist party, is in possession of the land. as 
stated by the Magistrate to be, is that the 
possession was delivered by the Civil Court 
on the oth of June 1921 and it was too late 
for the 2nd party to cultivate the land and 
grow makai and marwa. Thisis not evidence 
but.a surmise. The real issue before him 
was as to whorcultivated and grew the crops 
upon the land in question. Unless it was 
admitted by Basawan, the 2nd party- 
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petitioner, the Magisttate was not in a 
position to hold that the tst party must have 
necessarily cultivated it,without any evidence 
of witnesses to prove it. He does not also 
refer to.any document, if any, which would 
conclusively show the crops on the land 
were grown by the rst party. The 2nd 
. party has, therefore, been seriously preju- 
diced by the order in question, and the order 
must be set aside. The Magistrate has not 
even considered the effect of.a Permanent 
Settlement set-up by the Ist party. Such 
a settlement is not admissible without a 
registered document ; whereas Basawan who 
was not the decree-holder purchased the 
property at an auction-sale only recently. 
His right to settlement would arise after his 

purchase and dakhaldehant. 
` To draw up.a proceeding on the 13th of 
December and to pass a final order on the 
I4th December is an extraordinary feat that 
could be: performed only by the Magistrate 
in question. ‘He is capable of doing so is 
obvious:from a similar procedure adopted 
by him in Criminal Revsion No. 17 of 1922. 
A- reasonable expedition in the performance 
of: one’s. work is no doubt commendable, 
but an attempt to cut too short the procedure 
prescribed by law would amount to an 
inexcusable haste and perfunctoriness. The 
Magistrate has not, it seems to me, properly 
apprehended the procedure laid. down in 
section 145 of the Code.. It is summary 
but it cannot be cut too short. I have, 
therefore, no: hesitation in setting aside 
-this order or the Magistrate. The Rule is 

made absolute. 

I- do not think the Civil Court dakhal- 
dehani which the Magistrate has upheld 
in this case, so far as Chhedi and his wife, 
two members of the 1st party are concerned, 
can.be so lightly treated as:the Magistrate 
has.done so far as Tilak is concerned. The 
Police reports upon which the action was 
taken by the Magistrate and which were 
the only documents before him at that 
stage clearly showed that the Civil Court 
dakhaldchani was given effect to and that 


the 2nd party-was in possession of the land, - 


and Tilak. was only creating troubles. 
In case of future dispute, I have no doubt 
the Magistrate will take proper action to 
prevent .a ..breach. of the-peace. 

. NE... ^ Rule made absolute. 
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CALCUTTA HIGH COURT. l 
CRIMINAL REVISION No. 65 OF 1922. 
: February 24, 1922. i 
Present:—Mr. Justice Walmsley and ` 
Mr. Justice Suhrawardy. | 
. NASIR KHAN MISTRI-—ACCUSED-- | 
: PETITIONER 
E i versus P 
FVAZ HOSSAIN—COMPLAINANT— 
OPPOSITE PARTY. 
Penal Code ( Act XL V of 1860), s. 403—Marriage 
negotiations, break down of-——Bona fide intention ` 
to ee FI td to return  bvesents—— Criminal 


misappropriat 
Where there is a bona fide intention on the part 
of an accused to give his girl in marriage and certain _ 
presents are delivered to him as a preliminary, 
if the negotiations break down on account of certain 
unfortunate, disagreements, and the accused refuses . 
to return the presents, he is not guilty of criminal 
misappropriation. In such a case, a Civil Court | 
is the proper, tribunal for the parties to seek a 
settiement of their dispute. ^0: 
It cannot be laid down as a general proposition 
that whenever marriage negotiations break down, 
the relatives of the girl have a right to retain the 
E made with a view to marriage. But 
efore any action can be taken against them, 
itis necessary to prove dishonesty on their part. . 
Messrs. Aga Zaker Ali and Biswanatha 
Bose, for the Petitioner. 
Messrs. Manmatha Nath Mukherjee and 


Satindra Nath Mukherjee, for the Opposite 


Party, , 

JUDGMENT, 

Walmsley, J.—The petitioner has teen 
convicted under section 403, Indian Penal. 
Code and sentenced to. pay a. fine of 
Rs. 125. 

The case for the prosecution 1s that an 
arrangement had been made for the accused 
to give his two daughters in marriage, one 
to the complainant’s son and the other to 
his brother-in-law, and that complainant . 
accordingly went to the accused’s house. 
with sweets, ornaments and -clothing to 
perform the betrothal ceremony, and that 
the accused, pretending that the gifts were 
not as good as they should be, broke off the 
negotiations, and that afterwards the accused 
instead of returning the presents. kept _ 
putting off the complainant with. evasive 
answers and finally refused altogether to 
return the articles. . 

The accused tells a different story: He 
says that the negotiations -broke down 
because the, parties could not agree about 
the dower, and he appears to think that, 
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because, according to him, the fault lay at 
the door of the complainant, he has a right 
to retain the articles brought by the com- 
plainant. 

We may leave the perishables out of 
consideration and deal only with the orna- 
ments and clothes. There is no doubt 
that they were delivered to the eaccused 
as.a preliminary to the marriages and that 
they have been retained by him. 

There are two explanations of the reason 
for this retention. If the complainant’s 
story is correct the accused committed 
cheating, but it seems very doubtful whether 
that story is correct, and the learned Magis- 
trate does not seem to have been prepared to 
accept itin its entirety. For my part I am 
disposed to regard the accused's explanation 
as the more probable, that is to hold that 
there was a bona fide intention on the part 
of the accused to give the girls in marriage, 
and that this intention was frustrated by 
an unfortunate disagreement a» to the 
terms ot the dower. 

In these circumstances, I feel grave doubt 
as to whether the accused committed criminal 
misappropriation in refusing to return the 
. presents.. It must be remembered that a 
serious affront was put on him when the 
complainant withdrew with the bridegroom's 
party, and that the accused must have 
incurred. expenditure, which complainant’s 
conduct caused to be fruitless. I do not 
wish to justify the action of the accused 
or to lay down a general proposition that 
whenever marriage negotiations break down, 
the relatives of the lady have_a right to 
retain the presents made with a view to the 
marriage, but, in the circumstances of this 
case, I think it is reasonable to hold that the 
element of dishonesty on the part of the 
accused has not been proved beyond doubt 
and that the Civil Court is the proper tribunal 
for the parties to. seek a settlement of their 
dispute. 

Accordingly, the Rule is made absolute, 
the conviction and sentence of the petitioner 
are-set aside and the fine, if paid, will be 
refunded. 

“ Suurawardy, J.—-I agree. 

GN. E. NC . 
Rule made absolute. 
| 1 i 
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BOMBAY HIGH. COURT. 
CRIMINAL, APPEAL No. 633 OF 1922. 
December 20, 1922. 
Present;—Sir Norman Macleod, Kr., Chief 
justice, and Mr. Justice Crump. 
NASURBHAI ABDULLABHAI LALJI—- 
ACCUSED 
`  VEFSUS © 
EMPEROR-—COMPLAINANT, . 
Companies Act ( V I I of x913), ss. 76, 7] 13i— 
Failure to hold “generat meeting under s: 76-— 
Directors, liability of—Extvaordinary meeting ‘held 
on vequest of share-holders-—Section, whether complied 

with. 

A Company, registered in Bombay, held its 
statutory meeting under section 77 of the Companies 
Act on 30th March 1921, and also a general meeting 
on the same day. Under section 76 of the Act 
the Company had tohold a general meeting before . 
30th June 1922; no such meeting was held, but 
on a requisition of certain share-holders-am extra- 
ordinary meeting was held on 29th June- 1922. 
On the complaint of a share-holder the Directors 
of the Company were prosecuted for failing to 
comply with sections 76 and 131 of the Act, and 
it was argued on their behalf that the holding of. 
the meeting on 29th June 1922, was a compliance 
with the provisions of section 76;they were,, 
however, convicted. On appeal: 

Held, that the conviction was right, as the meet- 
ing held on the requisition of the share-holders 
on 29th June 1922 was uot a general meeting - 
within the meaning of the-term in section 76 of the. 
Companies Act. [p. 350, col. 1.] 

Appeal from the conviction and ‘senténce 


passed by the Third Presidency Magistrate, 
Bombay. E 
Sir Thomas Strangman, Messrs. Jinnah 
and Desai, instructed by Messrs. Payne & 
Co., for the Accused. 
Mr. Velinkar, instructed by Messrs. M ulla 
& Mulla, for the Complainant... i 
Mr. Kanga, instructed by Mr. 1:6. 6. 
Bowen, tor the Crown. "P l 
JUDGMENT.—The first accused, the, 
Standard Alluminium & Brass Works, Ltd., 
and accused Nos. 2 to 6 as Directors of the 
said Company were charged before the 
Third Presidency Magistrate with having 
committed offences under sections 76 and 
I3I of the Indian Companies Act, VII of 
1913. The facts are: not in dispüte. The 
Company was registered on February 27, 
1920; obtained a certificate from the Regis- 
trar on November 3,.1920. and commericed 
business on January 3, I92I. “The statu- 
tory meeting under section 77 was Held -on 
March 30, 1021. A general meeting was 
held on. the-.same day. . Then. under . .gec- 
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tion 76 the Company had to hold a general 
meeting within fifteen months of that date, 
that is to say, before June 30, 1922. It 
must be admitted that no general meeting 
within the meaning of that term under 
the Articles of Association was held before 
June 30, 1922, nor was any balance-sheet, 
audited by the auditors of the Company, 
prepared and read before the Company 
in a general meeting. It appears then 
that there can be no doubt that the Company 
and its officers had committed a default 
under sections 76 and  r31 of the 
Indian Companies Act. But reliance was 
placed by the accused on the fact that cer- 
tain share-holders of the Company sent in 
a requisition to the Directors for the hold- 
;ng of an extraordinary meeting, and accord- 
ing to that requisition an extraordinary 
meeting was held on June 29. It was very 
strenuously argued before the Magistrate 
that the holding of that meeting was a com- 
pliance with the provisions of section 76. 

Art. 60 provides for the statutory meet- 
‘ing required by séction. 77 of the Indian 
Companies Act. ‘Then under Art. 61 other 


general meetings shall be held once in the: 


year 1921, and in every subsequent year 
at such time and place as may be prescribed 
by the Company in general meeting, and 
if no other time or place is prescribed at 
such time and place as may be determined 
by the Directors. 
meetings may be held on the same day as 
the statutory meeting. Under Art. 62 
the general meetings referred to in the last 
preceding clause shall be called ordinary 
meetings; all other meetings of the Company 
shal be called extraordinary meetings. 

It seems to us it is quite impossible for 
us to hold that extraordinary meetings 
' suchas the one which was held on the re- 
quisition of the share-holders on June 29, 
.was a general meeting within the meaning 
of that term in section 76. Reference was 
made before the Magistrate to certain Eng- 
lish cases, but we do not think there is any 
need to refer to cases decided under the 
English Act, as] we have before us the 
Indian Companies Act and the Articles of 
Association of the Company, and we need 
only consider what is prescribed by that 
Act read with the Articles. 

' The convictions were, therefore, right 
 nüless any of the accused could prove that 
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The first of such general - 
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they were not Directors at the time the 


default was committed. But that has not 


been proved. Only ın the case of accused 
No. 2 1t was argued that he could not know- 


ingly be a party to the default, as he had 


sent in his resignation to the Company on 
March 24 and under Art. 97 he ceased 
tbso facto to be a Director at the time when 
the notice was sent in. Although after- 
wards he did attend meetings of the Board 
and actually presided at the meetings 
as Chairman, his contention now seems to 
be that he presided as a private individual. 
When we asked what meetings he had attend- 
ed after he had sent in his resignation, 
we were told he presided at meetings on 
June 24 and June 28, and as it was quite 
impossible for the Company to hold a 
general meeting before June 30, in the 
absence of any notices having been sent 
out under Art. 64 he could not be liable for 
the default. We doubt very much whe- 


ther that argument would be successful, `- 


But there is no need to consider it. because 
on reference to the Minute Book the attend- 
ances of accused No. 2 at the Board-meet- 
ings can be seen. He presided at the meet- 
ing of March 9. He was absent from the 
meeting held on May 16. The first minute 
of that meeting is as follows :—‘‘ Mr. Haji- 
bhoy A, Thaver was appointed Chairman in 
the absence of Mr. Nasurbhai A. Lalji 
(that is to say, the second accused) from 
Bombay.” It is curious to note that 
we can find no reference to the letter of 
accused No. 2 resigning his office as Direc- 
tor in the minutes of that meeting, although 
there is a reference to a letter received from 
Dadabhoy S, Madan resigning his office 
of Director which was by a resolution accept- 
ed. At the time of the meeting.of June 
I3, the second accused had returned to 
Bombay and presided as Chairman. Again, 
he presided at meetings of June 19, June 
22, June 24 and June 28. Then, in 
accordance with the provisions of the Articles 
of Association, he resigned his office as 
Director on June.30. There is no substance, 
therefore, in the defence which has been 
urged before us on’. behalf of the second 
accused, which, as. a matter of fact, was 
not urged before the learned Magistrate. 
We can only consider that the statement 
of the second accused which he made to 
the effect that after his resignation wag 
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sent, the Board for reasons best known to 


them did not choose to accept it, and in 
ignorance of the law on the subject he did 
attend some meetings, does him very little 
credit. 

Then, accused Nos. 3 and 5 have not im- 
proved their case by alleging as an excuse 
for not complying with the provisions of sec- 
tion 131 that the auditor had conspired 

‘with some of the share-holders: to .delay 
in bringing out his report on the Company’s 
accounts. The auditor in his evidence 
said he had asked to see the securities 
for the Rs. 2,47,000 drawn by the agents 
and had not seen them up to that day. 
Further comment on these allegations of 


this accused is unnecessary. In any event,- 


even if such a conspiracy had been proved, 


. that would not prevent a default on the part 


of the accused being committed. 

‘Accused No. 4 complained that the Magis- 
trate had unjustifiably fined him Rs. 50 
more than accused Nos. 2, 3, and 5. The 
Magistrate says :— 

“From the attitude taken up by the 
accused No. 4, Vaikunth Ambalal' Desai, 
I have had reason to think that he had been 


misguiding the other accused in wrongly ` 


interpreting the law to them." 

We can safely rely on the Magistrate's 
appreciation of the attitude of this accused. 
- This case took a very long time before 
the Magistrate and he remarked at the end 
of his judgment:— 

“In conclusion, it only remains for me 
to say that I was obliged to write a some- 
what lengthy judgment after a regular 
trial by reason of the legal defences set up 
in the case. If that was not so, I should 
have disposed of the case in summary trial 
under section 278 of the Act." 


. Ihe Magistrate was obviously right. 
None of these defences set up by the accused 
at very great length had any substance 
whatever, but the Magistrate was obliged 
to deal with them also at very gregt length 
in a very able judgment. If the accused 
had Leen better advised with regard to the 
attitude that ought to have been taken up 
before the Magistrate, they would have 
. admitted the default, and pleaded extenu- 
ating circumstances. If that had been 
the case, we have no doubt the matter 
would Lave terminated in a way more 
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satisfactory to the accused than it 


did, 
The appeal will be dismissed. ; 


W. C. £. Apteal dismissed. 


í 


MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS PETITIONS Nos. 
383 AND 384 OF 1922. 

October 13, 1922. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Devadoss, 

SIKKA GOUNDAN AND OTHERS— 
ACCUSED—PETITIONERS, 

Criminal Procedure Code (Act V of 1898) 

S. 526—Proceedings instituted in Court having no 
jurisdiciion-—— Transfer, whether can be directed — 

reper order. 

roceedings instituted in a Court which 

no jurisdiction in respect of them cannot be psu 
garded as legally instituted at all, and the High 
Court has no power to transfer them to any other 
Court. The High Cotrt can, however, in such 
a case, in the exercise of its inherent powers of 
superintendence, direct the Court not to proceed 
further in the matter. [p.' 352, col. 2.] 


Ledgavd v. Bull, 9 A, 191; 13 I. A. 12, 
P. C. J. 7411 5 Ind. Dec. (N. S.) 56r (P. cj 
upon. 


; 4 Sat 
relied 


CRIMINAL MISCELLANEOUS PETITION No. 383 
Es OF 1922. i 


Petition praying that, in the circum 
stated in the affidavit filed eeni AE | 
High Court will be pleased to quash the 
proceedings $n C. C. No. 2 of roar, on 
the file of the Court of the Village Magis- 
trate of Keeripatti, Attur Taluk, Sajem 
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SIKKA GOUNDAN, IH re, 


District, and to issue an order directing 


Stay of further proceedings in the above 
said C. C. No. 2 of 1921, pending the 
disposal of this petition. 


+ 
— , 


CRIMINAI, MISCELLANEOUS PRiITION No. 38 4 
OF 1922. 


Petition praying that, in the circumstances 
' stated in the affidavit filed in Criminal Miscel- 
laneous Petition No. 383 of 1922, on the file of 
the High Court, the High Court will be pleased 
to issue an order that the proceedings in 
C. C. No. 2 of 1921, on the file of the 
Court of the Village Magistrate of Keeripatti, 
be transferred from his file to the file of 
some other Magistrate and to stay further 
' proceedings therein pending disposal of the 
Criminal Miscellaneous Petition. 


Mr. V. N. Venkatavaradachariar, for the 
Petitioners. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crows. -> T 

“ORDER. ee ‘is before us, isst an 
application for the transfer of C. C. No. 2 of 
1921, from the file of the Village Magistrate 
of Keeripatti to any other. Village Magis- 
trate and, next, an application for quashing 
the Village Magistrate’s proceedings in that 
case: "Phe relief asked for'in the latter 
application is described somewhat inaccurate- 
ly. ‘For it does not appear that there are 
any proceedings bythe Village ‘Magistrate, 
which can be ‘quashed or set aside. - What 
has-happened-is that the Village Magistrate 
xéceived an otal complaint against the peti- 
tioners and issued process to them thereon. 
They. did not comply with that process 
on the ground that-the óccurrence in'ques- 
tion did not take place within the Magis- 
trate's jurisdiction and he had’ no power. 
to issue process in respect of it. On that 
default the Village Magistrate filed a com- 
plaint against them, which was heard, of 
an offence punishable under section 174, 
Indian Penal Code. In dismissing that 
complaint, the Sub-Magistrate accepted the 
pétitioners contention that the Village Magis- 
trate had no jurisdiction. Afterwards, howe 
ever, the Village Magistrate took a sworn 
statement from the complainant, in. which 
it was alleged: ‘that the occurrence was within 
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his jurisdiction, ud now. popas to proceed 
with the trial., It is not disputed that the 
offence referred to in the sworn statement 
just menticned was identical with the offence 
which was the subject of the oral complaint. 

The fact that the complainant in the 
sworn statement allegedthat | the occurrence 


took plade within the jurisdiction is, of 


course, of no avail whatever. We have, how- 
-ever,ajudicial decision, no doubtin collateral 
proceedings, still, one of which, in our opinion, 
we can in proceedings such as these legiti- 
mately take account, that the occurrence 
was outside the Village .Magistrate's juris 
diction; and we accept that decision as' the 
basis for our conclusion. So accepting it, 
we clearly cannot transfer this case, which 
is at present in a Court without jurisdiction 
.and, therefore, has never been legally insti- 
tuted [See Ledgard v. Buli (1)] to any 
-other Court. 

To turn then to the petition to quash 
m proceedings, for the reasons given -we 
cannot comply with it literally. In the 
circumstance, however, we think we are 
_justified with ‘reference to our inherent powers 
of ‘superintendence in directing the Village 
Magistrate of Keeripatti not to proceed 
further with the complaint of Muthu 
swami Goundan at present. pending before 
him. It, will be for Muthuswami Goundan, 
if he is so, minded, to file a new complaint 
in any competent Court. 


- Petitions allowed, 


(I) 9 A. 191;.13 J. A. m T.C J. 741; 
5 Ind. Dec. (N. S.) 561 (P. C). 
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GOVERNMENT PLÉADER Y. G. K. TATEE, 


| BOMBAY HIGH COURT. 
,. CIVIL -APPLICATION No. 574 OF 1922. 


> December-18, 1922: EC 


Present:— Sir Norman «Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
THE GOVERNMENT PLEADER 

Í . versus | S 2 
G. K. TATK E—OPFONEXT. 
Legat practitioner —Müisconduct — Letter imputing - 
mbroper motiwes to Magisirate— Instructions from - 
client— Jusnficalion——Cwil Procedure Code (Act 
V of 1908), s. 80, scope of. B 
A Magistrate passed certain strictures againsta: 


' defence witness ‘in his judgment in a criminal 


ta 


“Ri. Bakhalé and Pi. S. 
' Opponent. — 


case. Ther:upon a Pleader acting under instruc- 


tions from that witness sent a letter to the , 
. Magistrate which contained the following clause: 

. “The tenor, tone and mould of your judgment - 
. Clearly shows that you had a grudge and personal: 


enmity against my client who is Brahmin by 
caste, aud you thought that as ihe best oppor- 
tuuity to attack the character ot my chent 
under the garb of a judicialofficer. My client 
still sincerely and honestly believes that you 
hal no material to make objectionable remarxs 
against him “in your judgment. Before proceeding 
to takeauy action against you, my client thinks it 
his humble duty to draw your attention to the: 
judgment and objectionable remarks therein and 
to give you sufficient opportunity to withdraw . 
em: 


Held, (1) that the letter contained merely ~ y 
. vulgar abuse of the Magistrate and that under no. 


circumstances was .it proper for a Pleader “to- 


write to a Magistrate in such terms; 


' (2) “that the fact that the letter was written 


. under instructions from the client was no justi- 
. ication for it. and that. its writing amounted to 


misconduct. f 

; It is perfectly open to a Pleader, on instructioas - 
from ‘his client to senia Magiscrate notice under 
section -80 of the Civil Proceiure Code, but 
whatever his instructions, it i; his du:y as a 


. Plealer to send the notice strictly in accordance: 
. with the terms of that section.: 


` MiSS Patkar, Government Pleader, 
in person. 2 - 

` Mr. H. C. Coyajee; with him Messrs. S.- 
Bakhale, for the 


t 


JU DGMENT.—One. Janai filed a com- 


plaint in the Court of the Second Class- 
~ Magistrate of the Patan. Taluka. -against ' 
two persons accusing them of having com- - 
mitted the offence of - wrongful confinement. ' 


On August 31, 192r, the Magistrate delivered 


, judgment acquitting the accused. The papers 


were sent up to the District Judge by the 
Magistrate in, consequence of the view which 


the Magistrate had formed of the evidence : 


INDIAN. 


N , 


CASES. (Cove 353 


` the Subordinate “Judge and passed orders ' 


on March 6, 1922. He said in conclusion: 

| “I do not agree with the Magistrate's 
view of the evidence and -consider 
that his ‘strictures are unwarranted. His 


remark that the Sub-Judge’s order is a 


fraud; presumably means that it was obtain- 
ed by a fraud, but I have already said that . 
there was absolutely no. reason for any one 
connected with the Court to approach the 
complainant except for the purpose of serv- 
ing the process upon her. It is, therefore, 
unnecessary to take any. departmental 
action and the papers are returned." —— 
Mr. Bhatye was the Pleader concerning . 
whom.the Magistrate in his judgment had 
passed certain strictures on August 31, 1921. 
After Mr. Baker’s order, Mr. Tatke, the 
present respondent, wrote a letter on 
behalf of Mr. Bhatye to the Magistrate, 
which is the subject-matter of the present 
complaint by the Government ' Pleader. 
The letter begins — | ` 
"Please take, notice of the following: 
My client Mr. P: G. Bhatye was examined 
as a witness for the defence before you in 
our Court in Criminal Case No. 40 of 1921 
of the file of the Second Class Magistrate, 
Patan, on 30th July 192r. In the judgment 
of the said case, while you acquitted all the 
accused you have made certain. remarks 
against my client, and my client being a 
Municipal Councillor, a landholder and a 
Pleader of status and position, is lowered 
in estimation and reputation. in -the -eyes 
of the public and thereby is likely to suffer 
in his profession. - Vou. had also-sent.a copy 
of the said judgment to the District. Judge, 
Satara, with your report for inquiry and 
action. You knew that my-client as a Pleader 
was an officer of the Court and -liable. to 
be punished by the District Judge under 
the Disciplinary -Jumsdiction and. Legal 
Practitioners Act. The cenor; tone‘ and 
mould of your judgment- clearly. shows’that 
you had. a grudge and - personal :enmity 
against my:client who is Brahmin ‘by caste, 
and.you thought that.as the: best oppor- 
tunity to attack the character of my client 


¢ 


under the garb- of a judicial. officer. ` My : 


- client still sincerely and honestly: believes 


that you-had no material to make'objection- 


. able-rematks against-him in your judgment, * 


given before him on behalf of the accused. ~ Béfore proceeding to take any ‘actionagainst 


The District Judge called for a report from - 


23 


“yau; my' client thinks it.nis humble:duty 


354 

GOVERNMENT PLEADER U. G. K. TATKE, ' 

to draw your attention to the judgment 

and objectionable remarks therein and to 

give you sufficient opportunity to with- 
draw them." 

The objectionable passages were then set 
out and the letter contained a general de- 
mand for an apology. A copy was sent 
to the Collector of Satara for his informa- 
tion. It is not suggested that this was a 
notice to the Magistrate under section 80 
of the Civil Procedure Code. The Magis- 
trate complained to the District Judge 
about this letter. The District Judge, who 


was then Mr. Percival, held an inquiry into: 


the conduct of the opponent, and made 
a report to this Court on August 16, 1922. 
Exhibit 13 is the answer of the oppenent 
dated August 12, 1922. He said there: 
“By writing the words charged against 
tim the opponent begs to state that he 
did not give or intend to give 
any insult or threat to anybody: nor was 
there any idea of extorting any alteration 


in the judgment or extorting any apology.. 


Whatever was said, was said under clear 
instructions from the client of the opponent. 
The object of the client was simply to get 
a redress for the wrong done to him. The 
opponent was not actuated by any personal 
motives in the matter. If the language 
in the letter is considered too strong I have 
no hesitation in expressing regret for the 
same. The notice was given no publicity 
whatever. 'The notice was given in the 
form of a letter to Mr. Daduskar who was 
the party concerned and to the Collector 
whois the superior of Mr. Daduskar. The 
opponent honestly believes that there was 


no excess of privilege in the matter at all.” . 


Now,itis perfectly clear that that letter 
was a most improper letter for any Pleader 
to write to a Magistrate with regard to the 
disposal of a particular case by that Magis- 
trate; and ifthis explanation of Mr. Tatke 
was really expressive of what he believed 
to be the right course to take, then it is 
. obvious that he has no knowledge whatever 
-of what are the duties of a Pleader with 
regard to Magistrates and Judges in this 
- Presidency.. It was perfectly open to him 
. on instructions from his client to send a 
notice under section 80 of the Civil Procedure 
Code. 
it would have been his duty as a Pleader 
to send that notice strictly in accordance 
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with the terms of that section. But this 
letter, which is now before us, merely con- 
tains vulgar abuse of the Magistrate, and 
a demand for an apology, apparently followed. 
by a threat of further proceed.ngs. In- 
structions from a client are rio excuse what- 
ever for a Pleader exceeding what is his 
duty towards the Courts; and asit is presum- 
ed that a Pleader knows what his responsi- 
bilities are in addressing Magistrates and 
Judges, it is difficult to believe that the 
respondent did not know that the language 
in this letter was far too strong, judged 
by the ordinary standards with which he 
should have been acquainted. Indeed, there 
are too many cases in these Courts where 
notices have been issued against Pleaders 
for misconduct, in. which we have been 
told that if we think that the line which 
divides proper and improper conduct 
has been crossed then an apology would 
be tendered. The point I wish to make 
clear is, that in most cases 1t is not for us 
to say whether the line is crossed or not, 
because it is absolutely plain on the record 
that the line has been crossed, certainly in 
this case it 1s too obvious, and a conditional 
apology of this character is valueless. If 
the Magistrate was of opinion on hearing 
the evidence that there had been an attempt 
to get up a case which was false in order 
to save the accused from being convicted, 
then he was certainly entitled to say so, 
and an aggrieved party had a remedy if 
he considered that the conclusions arrived 
at by the Magistrate were wrong. But in 
no circumstances would it be proper for 
a Pleader after judgment to write to the 
Magistrate in the terms which are contained 
in this letter. We think that there was 
absolutely no justification for that letter; 
and that the writing of that letter amounts 
to musconduct. The only question before 
us then is whether we should content our- 
selves with administering a reprimand or 
whether we should deal with the respondent’s 
Sanad. We content ourselves with a repri- 
mand,*hoping that the remarks that have 
fallen from the Bench will be carefully con- 
sidered by the respondent with regard to 
the future. 


N. H. Rule made absoiute, 
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^ — AMINULLA V. EMPEROR, 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 30 OF 1922. 
January 27, 1922. 
Present:—Mr. Justice Walmsley jad 

Mr. Justice Suhrawardy.  ' 
-AMINULLA AND OTHERS— PETITIONERS | 
VEYSUS 
EMPEROR—OPPOSITE PARTY. 


‘ Compromise— Compounding offence— Magistrate, 
duiy of. 


When parties to a criminal case who are nearly 


^ related to one another succeed in patching up their 


quarrels, the Magistrate should not refuse to do 
what he can to restore peace and good will if the 
case is not compoundable without his approval. 


Criminal revision against the order of 


` the Additional District Magistrate, Chitta- 


s> 


-~ Ali and Kasim Ali, he says 


. gong, dated the 8th December 1921, affirm- 


ing that of the Sub-Deputy Magistrate, 
Chittagong, dated the 4th November 1921. 


Babu Ramdayal De, for the Petitioners. 


l JUDGMENT. 

Walmsley, J.—The petitioners have 
been convicted under section 147 of the 
Indian Penal Code, and sentenced to fifteen 
days’ rigorous imprisonment each. In ad- 
dition, two of them, Nur Ahmed and Amin- 
ulla, have been convicted under section 323, 
Indian Penal Code, and sentenced to fifteen 
days’ rigorous imprisonment and Faizulla. 
under section 324, Indian Penal Code, and 
sentenced to one month's rigorous im- 


prisonment. The Rule was issued on 
three grounds. The first relates 
to the conviction under section 147, 


Indian Penal Code. Thelearned Magistrate 
drew up a charge in which the common 
object of the unlawful assembly was stated 


| to be to assault Akiruddin and Mokhleswar 


Rahaman. In his judgment he finds that 
three of the accused persons did assault 


' Akiruddin and Mokhleswar Rahman. As to 


the other three, that is, Munirullah, Mohabat 
"there is 


no positive evidence on the record 


' that they took any serious part jn the 


mar pit or caused injury to any person, 


although I am perfectly satisfied that they 
went with the other three accused to snatch 
away the cattle of the complainant in 


" common object with that of the other accused 


- persons.’ 
tween the common object mentioned aud . 


Clearly, there is a difference be- 
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the common object h^. finds in the case of 


these three persons. - If the common object 
of Faizullah, Nür Ahmed and Aminullah 
was to beat Akiruddin, then there were: not 
five persons that shared in the common 
object and the ingredient of an offence 


. under section 147, Indian Penal Code, is 


wanting. It is a great pity that so many 
Magistrates when dealing with charges 
under section 147, Indian Penal Code, are 
careless in setting out the common object 
and in directing their attention to whether 
that particular common object is proved 
or not. On this ground, the conviction 
under section 147, Indian Penal Code, against 
all the petitioners must fail. 

The learned Magistrate concedes that 
the additional sentences passed under sec- 
tions 323 and 324, Indian Penal Code, on 
three of the petitioners cannot stand with 
the sentence under section 147, Indian 
Penal Code. With the conviction and 
sentence under section 147, Indian Penal 
Code, removed, it becomes a question whe- 
ther on the third ground ‘the conviction 
of hurt should be allowed to stand. -I find 
that the complainant put in a petition on 


. the 5th of August last ‘saying that he did 


not wish to go on with the case. ` So far 
as the charge against Nur Ahmed and Amin- 
ullah is concerned, he had an absolute right 
to compromise the case on the charge of 
simple hurt. In the case.of Faizullah,;the 
complainant had no such absolute right: 
his power to compound was- subject-to the 
Magistrate's approval.- But, in. this case, 
the learned Magistrate did not say any- 
thing about whether he' approved or not. 
He simply says that he heard. the Court 
Inspector. It is a great pity when parties 
who are apparently nearly related to one 
another succeed in patching up their quarrels, 
that the Magistrate should not do what he 
can to restore peace and good will. . I think 
the petitioners Nur Ahmed and‘ Aminullah 
should be- acquitted of the charge under sec- 
tion 323, Indian Penal Code; on the ground 
that the complainant did not. wish to pro- 
ceed any further against thém;.and,.so far 
as Faizullah is concerned, taking into .con- 
sideration that he has alteady undergone 
some-days' rigorous imprisonment and the 
complainant did not wish to proceed against 
him either, T. thinkin bis case; -too, the con- 
viction ‘and sentence ‘unde er ‘section, 324, 


si 
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Indian Penal Code, should be set aside. 
The result is, that the Rule i is made absolute 
‘and the convictions and sentences passed 
on-the petitioners-are set aside. 
‘Suhrawardy, J.—I agree. 
B. N. ; Rule made absolute; 
l ConótchHons and sentences set aside. 


2-4 MADRAS HIGH COURT. 

" CRIMINAL REVISION CASE No. 395 OF 1922. 

| ‘CRIMINAL REVISION PETITION No. 344 

OF 1022. 
December 15, 1922. 
Present :—Mr. Justice Krishnan. 

Inve VENKATASUBBIER AND OTHERS— 

ÁCCUSED—PETYTMONERS 


Penal Code (Act XL V of 1860), s. 146—-'' Vio-, 


sence,’ meaning of. 
i The word ‘violence’ in section 146 of the Penal 
Coue is not restricted to force used against per- 
sons only but extends also to force against inani- 
' mate objects. 
. Samaruddin v. Exsberof: 17 Ind. Cas. 565; 40 
C. 367; 13 Cr. L: J; 82t, relied upon, 


Petition, under sections A35 aud 439 of the 
* Code of the Criminal Procedure, 1898, 


^ praying the High Court to revise the judg-- 


ment, dated the 27th. February 1922, 
of the Court of the Sub-Divisional Magistrate, 
‘Erode, in Criminal Appeals Nos. 23 and 25. 


of 1922. confirming the conviction and the' 


sentences passed on the petitioners by the 
‘Court of the Second Class Magistrate, 
Perundurai,in C. C. No. 502 of 1021. - 

Dr. Swaminathan, for.the Petitioners: 

The Public Prosecutor, on behalf of the 
Crown. 

ORDER.—It is argued that the convic- 
tion under section 147, Indian Penal Code, 
' was wrong as no force or violence was used 
to any' person and the accused are guilty: 
, under Section 143 only. .Ihe definition. 
~-f ‘force’. is given in section 349 of the 
' Indian Penal Code. ‘Now these accused 


are fouud to have gone and beaten on the. 
'* door when thé complainant fled away to: 


‘save ‘himself from being beaten and shut 


é Bingelf up in his tom, Whatever diffculty 


` Word. 
- force used against persons only but extends 


there may be in bringing the action of the 
accused within the definition of force it is 
clear they used violence which is sufficient 
under section 146 of the Indian Penal Code, 
to make their offence rioting. This view is 
supported by the ruling in Samaruddin v. 
Emperor (x), where it was held that the 
"violence" was not restricted to 


also to force against inanimate objects. 
The accused were; therefore, rightly convicted 
under section 147 of the Indian Penal Code. 
“The fines, however, seem to me to be 
excessive. in the case of the Pariah accused 
Nos. 4 to 14. Troir fines will be reduced 
to rupees ten each, in default two weeks’ 
rigorous imprisonment. The sentences of 


- the others are confirmed. Excess fines, 


if collected, would be refunded. 
V. N. V. Fines reduced ; 
Z. K. Sentence modified. 


(x) 17 Ind. Cas, s65; 40 C. ad ‘13 Cr. Te 
J. 82r. 


.. CALCUTTA HIGH COURT. 
CRIMINAL GOVERNMENT APPEAL No, 2 OF 
10922. l 
June 7, 1922. 

Present .—Sir Lancelot Sanderson, KT, 
Chief Justice, and Mr. Justice Panton. 
In the matier of 
SUPERINTENDENT AND REMEMBRAN : 

CER or LEGAI, AFFAIRS, BENGAL ; 
—APPELLANT 
VEYSUS ` 
TROILOKHYA NATH CHATTERJEE— 
RESPONDENT. 
Bengal Municipal Act (III of 1884), s. 261—- 


" zy meaning me fov firing bricks, if 
kiln 


The word “kiln” in section 261 of the Bengal 
Municipal Act refers io a structure which is Gi 
a permanent nature and does hot include a panja 
for firing bricks, 

Criminal Appeal, 

Mr. Orr, for the. Crown. 


" Babus Manmotha Nath Mookerjee and 


 Satindra Nath Mookejeé, for the Opposite 


Party. 


.bricks are placed 


. ! Panjas. 


Và; 53) 


mE .. JUDGMENT. THES s 
Sanderson, C. J.— This is án appeal by the 
Superintendent and Remembrancer of Legal 


Affairs, Bengal, against a decision of a Sub-' 


Deputy Magistrate, 3rd Class, of Ghatal, 
and the matter arises out of a prosecution, 
in which oue Troilokhya Nath Chatterjee 
was the defendant, under section 273 (2) 


of the Bengal Municipal Act, which pro-- 


vides that,“ whoever, in a Municipality, 
without a license uses any place for any 
of the purposes specified in section 261, 
or section 263; or (uses any place as a 
kiln in contravention of the provisions of 
section 262A)” andso on, "shall be liable, 
for every such offence, to a fine." And 
the material part of section 26r which is 
applicable to this case is as follows :— 
“ Within such local limits as may be fixed 
by the Commissioners at a meeting, no 
place shall be used without a license from 
the Commissioners, which shall be renew- 
able annually, for any of the following 
purposes, namely, as a tannery, slaughter- 
house, or kiln for making bricks, pottery, 
tiles or lime." 

The allegation in this case was that the 
defendant had, without a license used a 
place as a kiln for making bricks. The 
brick field was said to be about50,ooosquare 
feet and the method of manufacturing 
bricks was, what is ealled in this country, 
in ‘‘ Panjas " or as it has been said by one 
of the witnesses ‘clamps.’ The descrip- 
tion of a “ Panja” or clamp" is given 
by, the witness, Joy Kumar Sarkar, who was 
called for the defendant. He says “there 
is a difference between a kiln and clamp. 
In‘a ‘clamp’ or ‘Panja’ the fuel and 
in alternate layers. 
In a kiln, which means a room or masonry 
enclosure with or without roof, in which the 
tricks are stacked without. any. fuel and 
burnt from places or flues árranged below 
the stack, in which the fires.are lighted and 
kept up with the fresh supplies of wood 
or coal till thebricks are burnt.”  '''fhen" 
he says “we never say Bulls clamp but 
Bull’s kiln and we say ' country clamp ”’ 
which does not mean a kiln. “Then” 
in describing the process adopted by the 
defendant, he said, “I would-not say that 
the bricks were burnt there in kilns, but 
they were burnt in ‘clamps’ or country 
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down and the bricks sorted." 
‘description there is clearly a distinction 
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On the other hand, it has been contended 


“that this process of burning bricks by placing 


the fuel.and the bricks in alternate layers 
So that they reach up to a considerable 
height and cover a considerable area really, 
in effect, amounts to the creation of the 
kiln. The Mazistrate decided in favoür: 
of the defendant holding that this process was 
not a kiln and the Legal Remembrancer 
has appealed. The definition of a kiln 
in the Oxford Dictionary is as follows :— 
A furnace or oven for burning, baking, . 
or drying of which various kinds are used ' 
in different industrial processes." Then, 
it gives an instance, “An oven or furnace 
for baking bricks, tiles or clay vessels, or 
for melting the vitreous glaze on such ` 
vessels." l 

That definition, in my opinion, points to 
a structure which is of a permanent nature. 
Further, I was struck with the account _ 
which the learned Vakil read from the . 
Encyclopedia Britannica in Volume. IV, - 
at page 520. It runs as follows :—‘‘It is 
evident that the best method of firing 
bricks is to place them in permanent kilns, : 
but although such kilns were used by the ` 
Romans some 2000 years ago, the older - 
method of firingin ‘clamps’ is still employ- 
ed in thé smaller brick fields, in every - 
country where bricks are made. These 
clamps are formed by arranging the unfired 
bricks in a series of rows or walls, placed 
fairly closely together so as to form a rect- 
angular stack. .A certain number of channels 
or fire mouths are formed in the bottom . 
of the clamp and fine coal is spread in ` 
horizontal layers between the bricks during 
the building up of the stack. Fires are 
kindled in the fire mouths and the ‘ clamp! 
is allowed to go on burning untilthe fuel 
is consuthed throughout. The clamp is 
then allowed to cool, after which it is taken 
In that 


drawn between that which is a “clamp ” 
aud that which is a “ kiln ", and the process 
of making bricks by means of ‘‘ clamps” 
seems to be older than the kilns which were 
used by the Romans about 2000 years- 
a29. Giving to the word ‘‘ kiln " its ordinary 
maning, I am inclined to the opinion 
tuit the Magistrate was right in his construc- 
tion. If, however, there is a doubt about it, 
the words of the section ought not. to -be 
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strained unduly against the defendant. 
In my judgment, there is force inthe argu- 
ment which the learned Vakil presented, 
upon the construction of this part of the 
section. The words are “using a place 
as a kiln for making bricks." His argument 
was that if it had been intended to prohibit 
the manufacture of bricks not only by means 
of a kiln but also by means of the older 
system of “clamp” it would have been 
sufficient for the Legislature to provide 
that no place shall be used without a license 
from the Commissioners for the purpose 
of making bricks; consequently, we must 
take it that the words ‘‘ no place shall be 
used as a kiln for making bricks," were 
advisedly used by the Legislature baving 
regard to the ordinary meaning of the word 
"kin" as distinguished from ''clamps." 
In a case of this kind, in my judgment, 
itis not the function of the Court to strain 
the meaning of the particular section of the 
Act, because, if the process which is aimed 
at in this prosecution is really a nuisance 
and if it is, in the opinion of the authorities, 
such a process as ought to be brought 
within the purview of the section, it is open 
to them to amend the Act. 

For these reasons, in my judgment, the 
appeal must be dismissed. 

Panton, J.- -I agree. 


B.N.' Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 1196 OF 1922. 
December 8, 1922. 

Present -—-Mr. Justice Krishnan.. 

THE CROWN PROSECUTOR--APPELLANT. 
VErSUS 
A. DURAISWAMI--ACCUSED. 
Madras City Police Act (III of 1888), s, 78, rule 
under—'' Ride”, meaning of—Person carried on 
bicycle, whethey vides, 


INDIAN CASES, 


(1923 . 


The word “ride” in the rule made under the 
Madras City PolicgAct as to riding bicycles in any 
street or public plate, does not necessarily imply 
that the person riding should propel the bicycle 
himself. A person, therefore, who is carried 
on a bicycle propelled by another, rides the 
bicycle, 


Appedi under section 417 of the Code of 
Criminal Procedure, 1898, against the acquit- 
tal of the aforesaid accused by the Court 
of the Honorary Presidency Magistrates, 
Egmore, in C. C. No. 9555 of 1922, on. 
their file. 

The Crown Prosecutor, for the Crown. 

JUDGMENT.—The interpretation put by: 
the Honorary Magistrates on the rule referred 
to by them and published in the Fort Saint 
George Gazette of roth February 1922 
No. 189* seems to be erroneous. The first 
part of the rule applies to the person who 
pedals the bicycle and takes.with him an- 
other on the same cycle; and the latter 
part of the rule clearly applies to the person 
who allows himself to be so carried, for he 
tides the bicycle but not on the saddle. "The 
word ''ride" does not necessarily imply 
that the person riding should propel the - 
bicycle himself. It may be that the rule 
as worded covers the case of a single person 
riding a bicycle without being seated on 
the saddle, but it certainly covers also the - 
case of a person riding a bicycle inthe . 
manner the second accused did. He pleaded 
guilty and, therefore, he should have been 
convicted, but as the Crown Prosecutor 
does not ask for a sentence it is not necessary 
to inflict one now. But his acquittal is 
set aside. 

V. N. V. 


W. C. A. Aequitial sel aside. 


*The exercise of the powers conferred upon him, 
by section 78 of the Madras City Police Act, 1888, 
His Excellency the Governer in Council is pleased 
to make the following byelaw, and to direct that 
it shall come into force upon the expiration 
of one month from the date of its publication 
in EngWsh in the Fort St. George Gazette. 

* No person riding a bicycle in any street or 
public place shall be permitted to carry any other 
person on the same bicycle either on the handle 
bar or on the back step or on the cress bar and 
no person shall ride bicycle in ony street cr pub- 
iic piace in any other manner than on the saddle,” 
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BOMBAY HIGH COURT. 


CRIMINAL APPLICATIONS FOR REVISION | 


NOS. 333 TO 335 1922. 
February 7, 1923. 
Present .—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 

In ve PARSHOTAMDAS M. SHAH. 

Criminal Procedure Code (Act V of 1898), ss. 
439, 476—Direction to prosecute— Revision. 

‘The High Court will not in revision interfere 
with a direction to prosecute under section 476 of 
the Criminal Procedure Code unless it is satisfied 
that the direction was given on merely fanciful 
grounds, or on grounds so empty and so obviously 
wrong that the Court giving the direction could 
not be said to have formed a serious judicial 
opinion. l ' 

In the matter of the petition of Alamdar Husain, 
23 A 249; A. W. N. (1901) 59, followed. 


Criminal application from an order passed 
by the District Magistrate, Panch Mahals. 


Mr. G. N. Thakor, (with Mr. M. H. 
Mehta), for Shah. 

Mr. H. C. Coyajee, (with Mr. Ratanlal 
Ranchhoddas\, for Munshi. . 

Mr. N. M. Desat for Sukhdeo. 

JUDGMENT.—We are 


asked to  in- 


terfere in revision with an order passed 
by the District Magistrate under 
section 476, Criminal Procedure Code, 


on October 25, 1922, in which, after 
finding that there was a prima facie case 
against certain persons, he directed that 
the case should be sent for inquiry to the 
First Class Magistrate. The principles 
which the High Court should follow in dealing 
with an application in revision in such a 
case were considered in In the matter of 
the petition of Alamdar Husain (x). The 
Chief Justice said (page 251): | 

“Now it has been held by this Court 
that the High Court has power in revision 
to set aside an order passed by a Civil, Cri- 
minal or Revenue Court under section 476 
of the Code; and I.assume that this view 
is correct. Still, one must have regard to the 
nature of the revisional jurisdiction, and 
must not, in a case arising under section 476, 
any more than in any other case, allow what 
would virtually be an appeal from the order 


(1) 23 A. 249; A. W- N. (t901) 59. 
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of the Court below. It is necessary, as 
in all other cases, to see whether there has 
been any error of law, any irregularity, any 
abuse of, or failure to exercise judicial dis- 
cretion, stich as would justify interference in 
revision. Now, let ussee whetber there is any 
fault of that kind to be found in the Collector’s 
proceedings. The condition of his acting 
under section 476 is his forming the opinion 
that there was ground for inquiring into 
any offence referred to in section 195. The 


"test is his opinion, and. not. the opinion of 


any superior Court; and if he has formed 
a real opinion to the effect stated, he has 
power to act under the section, and he com- 
mits no error or irregularity in doing so, 
even though another Court may think the 
opinion erroneous. I say, if he forms a 
real opinion, because, no doubt, if a case 
arose in which the Court acted on merely 
fanciful grounds, on grounds so empty, so 
obviously wrong that it could not be said 
to have formed a serious judicial opinion 
at-all, then this Court would probably hold 
in revision that there bad been no such 
action as section 476 contemplates." 

With respect, we entirely agree with the 
learned Chief Justice. On a consideration 
of all the arguments addressed to us, we 
cannot say that any grounds have been 
put forward on which we can possibly inter- 
fere with the direction given by the District 
Magistrate. It cannot be said that he gave 
those directions on grounds merely fanciful, 
grounds so empty and so obviously wrong 
that he cannot be said to have formed a 
serious judicial opinion. We discharge the 
rules in these three applications. The 
only amendment we make in the order is 
that we set aside the amendment made 
by the District Magistrate himself on October 
30, 1922, adding "195" after “193” in the 
original order. 

W. C.A. 

Rules discharged. 
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USE . MADRAS HIGH COURT. 
U CRIMINAL APPEAL No. 191 OF 1922. 
“July 24, 1922. 
` Present: —Mr. Justice Oldfield and 
e "Mr. Justice Ramesam. 
AYDROOS AND ANOTHER—PRISONERS— 
APPELLANTS 
Versus 
EMPEROR— OPPOSITE PARTY. 
Penal Code- (Act XL V of 1860), s. 149—" Of- . 
fence," if includes offence under special Act: 
The definition of ‘‘offence’’ in section 149, 


Penal Code, does not include offences under special 
Acts. 


3 
E 


Appeal against an order of the Court of . 


Special Judge, Malabar, Calicut, in Case 
No. 5 of the Calendar for 10922 6. T. Case 
Noy rorofrig2ri)  - 
Mr. P. Govinda . Menon, for Appii, 
Mr. J. C. Adam, Public Prosecutor, ‘for 
the Crown. . 
JUDGMENT-— We see no reason 


for 


interference with the lower Court's find-^ 


ings of fact. The evidence against the 
second and eighth accused, appellants be- 
fore us was, no doubt, given against the 
fotmer only by first and third prosecution 


witnesses and against thelatter ouly by - 


first, third and fourth prosecution wit- . 
nesses. We do not think that any» 
sufficient reason of the nature of enmity 
or the like has been made out for reject- 
ing this evidence. There was some delay 
in. the giving of information to the 
'authoriteis but that is an almost .invari-_ 
able feature of these cases and was probab- 
ly inevitable in view of the state of the 
country. 
assist tlie accused. 

‘Accepting the.finding of facts, there is 
no -teason for. interference with the 
` conviction of an offence punishable under 
section 143, Indian Penal Code. The objection 
at the ‘éonviction ‘under section 126; Indian 


, Railways Act, is that there is no evidence in 


the case of either of thesé accused of his 
having himself done or taken any immediate 
part in any act specified by the section. 
It is not possible to apply section 149, 
Indian. Penal Code, because the definition 
of “offence” in section’149 does not for 
the present purpose include offences under 
Special Acts. The learned Public Prosecutor 
. has suggested the application of section 34, 
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The defence evidence did not, 
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not, in our opinion, justify the 
sion that the criminal action question, the 
removal of rails, sleepers, etc., was done by 
several persons, including these accused. 


The part these accused played is, in fact, 


unspecified, and’ we think that, in order 
to justify the application .of the section, 
evidence of some distinct act by the accused 


Indian Penal Code, but the evidence does ^ 
conclu- . 


- 


which can be regarded as part -of the. 


* criminal act in question must be required.. 
Taking this view, we allow this appeal 
to the extent that we set aside the convic- 
` tion of an offence punishable under section 
126 of the Indian Railways Act and the 


sentence of seven years’ rigorous imprison- : 


“ment. The accused must, therefore, be 
-released when they have served their sen- 
` tence of six 


142, Indian Penal Code, and any senterce 
in. default ci payinert of the fines which 
may be necessary. i 
V. N. V, 


N. H. Appeal parily allowed, 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 302 OF 1922. 
June r5, 1922. 
Present.—Mr. Justice Coutts and 
Mz Justice Das. 
. BHANGI DUBEY— PETITIONER 
: Versus 
EMPEROR-— OPPOSITE PARTY, 


‘Practice-e Criminal trial—Conviction on. 
corrzbor ted testimony of compla nant: 


in a tase of grievous huit the Magistrate dis- ` 


believed the whole: of the p osecution evidence 
except tbe. stat.inent of the complainant. It 
was found that there was serious enmity betwen 
the complainant and the accused : 

Hild, that it was unsafe, under the circnm- 
stances, to base the conviction on the uncorrobo- 
rated statement of the complainant. i 


months’ rigorous imprisonment 
for the offence punishable under section - 


Cune ` 


Vol, 72] 
SUGANCHAND 9, CHUNNILAL. 
Revision from a decision of the 
trate, Shahabad. 


Mr. S. P., Varma, for the Petitioner. 
Assistant Government Advocate, 


the Crown. 
JUDGMENT., 

Coutts, J.— The petitioner in this case, 
Bhangi Dubey, has been convicted under 
section 325 of the Indian Penal Code and 
has been sentenced to one year’s rigorous 
imprisonment and a fine of Rs. Loo. 

The case for the prosecution was that 
on the evening of the 24th of I'ebruary 1922, 
as Shah Ghulam Makhdum was on his way 
home he was assaulted by the petitioner 
and others, and Bhangi Dubey struck him 
with à danta on his left eye with the result 
that the sight of his eye was destroyed. 
The whole prosecution evidence in re- 
gard to the actual occurrence has been dis- 
believed except the evidence of Shah Ghulam 
Makhdum himself, and it is on his uncorro- 
borated statement that the petitioner has 
been- convicted: There is serious enmity 
between the accused and Shah Ghvium 
and, in my opinion, it is unsafe to 
convict the petitioner on the uncorroborated 
testimony of this witness. I would accord- 


: M'agis- 


for 


ingly set aside the conviction and sentence : 


and acauit the petitioner; the fine if eee 
must be refunded. 
Das, J.-—1 agree. 


Z. K,. Petition accepted, . 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Revision No. 192 Or" 
December 22, 1922. 
Present -—-Mr. Prideaux, A. J. C. 
|... SUGANCHAND —COMPLAINANT— 
APPLICANT 
VeEYSUS 
CHUNNILAL AND OTHERS—ACCUSED-— 
an NON-APPLICANTS: 
Criminal Procedure RE (Act Vof 1898), S. 494 


CRIMINAI, 1922, 


INDIAN CASES, " 


36I : 


(a)B—Order of  withdrawl— Judicial — odes — 
Reasons, record of. 

In according or withholding consent to an 
application for withdrawal of a case by the 
Public Prosecutor under section 494 (2) of the Cri- 


minal Procedure Code the Court acts in a judicial’ 


' capacity and for its order, as for every order judi- 


cially made, the Court must give and record its 
reasons, so that the High Court may be in a position 
to say whether the discretion vested in the Court 
has been properly exercised. An order omittiug 
to give such reasons is liable to be set aside in 
revision. 


Revision of an order of the District 
Magistrate, Chanda, rejecting the Revision 
No. 5 of 1922. on the 2xst June 1922, against 
the order passed by the Magistrate, Second 
Class, Chanda, dated the 21st June 1922, 
in Criminal Case No. I4 of 1922. 

Mr. D. T. Mangalmurtt, for the Applicant. 

Mr. G. P. Dick, for the Non-Applicant, . 

ORDER.—The Police, at the instance 
of the present applicant, Suganchand, filed 
a case against the non-applicants under ` 
section 147, Indian Penal Code. This was 
on the 13th March -I922. On the 28th ` 
idem, after no less than xo witnesses for the 
prosecution had been, examined, the Pro- 
secuting Inspector put in the following 
memorandum :— : 

“ As ordered by the Deputy Superintend- . 
ent Police, Ibegto withdraw the case under 


section 147, Indian Penal! Code, against 


Chunnilal and others, which is fixed for 
25th March 1922 in your Court." 

The Magistrate wrote in the order-sheet 
as follows :— 

“ Prosecuting Inspector puts up an appli- 
cation under the order of Deputy Superin- 
tendent Police for withdrawing the case. 
Prosecution evidence is not yet finished. 
Case is, therefore, permitted to be with- 
drawn under section 494, Criminal Procedure 
Code, and the accused are discharged." 

Complainant files this application and it is 
contended for him that as no reasons are 
given in the order, for withdrawal of the 
charge the order is bad. Reliance is placed 
on Umesh Chandra Roy v. Satis Chandra 
Roy (1). That case lays down that ‘in 
according or withholding consent to an 
application by the Public Prosecutor for 


) P. Ind. Cas. £95; 22 C. W. N. 69; 26 C.1, J- 
208; 18 Cr. L. J. 
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withdrawal under ‘section 494 (a), the 
Court acts in a judicial capacity and for its 
order, as for every order judicially made, 
the Court must give and record its reasons 
so that the High Court may be in a position 
to say whether the discretion vested in 
the Court has been properly exercised.” 
This case has been followed in Rajani Kanta 
Shaha v. Idris Thakur (2). The view of the 
Madras High Court as expressed in In re 

Sadayan (3) is the contrary. 
^ Yam inclined to follow the Calcutta view 
and as no reasons have been given for the 
discharge I set aside the order of the Magist- 
rate granting consent to the Public .Prose- 
cutor’s withdrawal from the prosecution 
in question and the consequent order of 
discharge. The accused will now be re- 
placed upon their trial and the case against 
them heard and disposed of-in accordance 
with law. There is nothing to prevent 
the Public Prosecutor again applying for a 
withdrawal of the prosecution or to prevent 
the Magistrate from granting it if good 
reasons exist for his doing so. . 

G. R. D. Order accordingly. 

(2) 64 Ind. Cas. 280; 48 C. 1105; 25 C. W. N. 


615; 34 C. L. J. 5r; 22 Cr. Yo, J. 760. 
(3) 4 Ind. Cas-1126;5 M. L. T. 216; 11 Cr. 


Jy. J. 193. 


CALCUTTA HIGH COURT, 
MISCELLANEOUS CASE NO. 25 OF 1923. 

f February 23, 1923. 
Préesent:—Sit Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Thomas 
Richardson, Kr. 

TULSI 'TELINI—PETITIONER 
yersus 
EMPEROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Aci V of 1898), s. 
498, scope of—Special leave to appeal to Privy 
Council—Bail, grant of, during . pendency «f 
application— High Court, jurisdiction of. 

After a High Court has dealt with the case of 
an accused in revision it is functus oficio 
has no jurisdiction under section 498, Criminal 
Procedure Code, to grant bail in order that a 
petition for leave to appealmay be made to His 
Majesty in Council or until the petition for leave 


to appeal'to His Majesty in Council is disposed : 


of. fp. 365, col. 2.! 

Queen- Empress v. Subrahmania Ayyar, 24 M, 
r6r; 2 Weir 657, distinguished" 

Diwan Chand v. Emperor, 8 Cr. L. J. 89 19 P. 
W. R. 1908 Cr; 15 P. R. 1908 Cr. (P. B), 
followed. 


INDIAN CASES, 


and . 


) 
CL. J..t985.27 C. L. J. 434; 


[1923 - 


Mr. S. C. Chowdhury (with him Babu 
Phanindranath Dass), for the Petitioner.— 
section 498 of the Code of Criminal Pro- 
cedure gives the High Court jurisdic- 
tion to grant bail in such a case. 
The High Court can defer the execution 
of a sentence even if no appeal has 
been filed in any Court. In the case 
of Queen-Empress v. Subrahmania Ayyar 
(x) the Judicial Committee laid down that 
the bail application was to be made to the 


High Court. The petitioner was placed 


on her trial on a charge under section 380, 
Indian Penal Code, but she was convicted 
under section 54A of the Calcutta Police 
Act and sentenced to undergo rigorous 
imprisonment for three months. No charge 
under section 54A was framed and she 
was seriously prejudiced. 

(SANDERSON, C. J.—What is the section 
about receiving the stolen property?] 

Secrion 411, Indian Penal Code. The 
charge might have been added, but instead 
of that a procedure has been followed 
which is not warranted. 

[SANDERSON, C. J.—What is the difference 
between section 41r, Indian Penal Code, 
ne SELA 54A of the Calcutta Police 

ct : 

The gold was found in a molten condi- 
tion not in the house of the petitioner but 
in that of a goldsmith to whom it is said 
she had given it. 

[SANDERSON, C. J.—Section 54A says 
“conveys.” ] 

The petitioner could have been charged ` 
under section 411, Indian Penal Code, but 
not under section 54A of the Police Act. 
The case of Manhart Chowdhury v. Emperor. 
(2) relied on by the learned Judges in sup- 
port of this conviction has no bearing 
on the point in support of which it has 
been cited. The facts of that case were 
quite different. 

The real grievance is that she has been | 
estopped from giving the evidence which 
she would have given if she had known 
that there was the charge under section 
54A of the Police Act against her. There 
has been an error in procedure by which 
she has been prejudiced. 


(r) 24.M. 161i; 2 Weir 657. 
(2) 43 Ind. Cas. 6141 22 C. W. N. 1991 19 Cr. 
45 C. 727. 


Ll 
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[SaNDERSON, C. J.—The Privy Council 
have held that they will not interfére unless 
there has been grave injustice. In the 
present case the petitioner might have been 
charged under section 411, Indian Penal 
Code, andin case of conviction she might 
have been liable to three years’ rigorous 
imprisonment. | 

But she has been shut out from giving 
evidence. She has been prejudiced. 

[SANDERSON, C. J.—Wecannot go behind 
the findings of the learned Judges who say 
that there has been no prejudice.] 

I am not asking your Lordships to go 
behind those findings. I am simply ask- 
ing you to defer the execution of the sen- 
tence for a short time.] 

[SANDERSON, C, J.— You must satisfy us 
in what respect there has been miscarriage 
of justice.] | 

Even if ‘the findings ‘are correct a 
subject has a right to approach the Crown 
and the Privy Council will ultimately 
deliver whether the judgment is right or 
wrong. 

(SANDERSON, C. J.—If it is assumed that 
the accused has not been prejudiced what 
ground is there to be urged before the 
Privy Council ? 

My point before the Privy Council will 
be that there has been grave injustice. on 
account oferrorin procedure. The latest 
date for filing the appeal before the Privy 
Council is the 28th March and I only ask 
for a postponment of the execution of the 
sentence for a time not very long. 

[RICHARDSON, J.—Has the High Court juris- 
tion to grant bail at the present stage ?] 


[SANDERSON, C. J.—Should this Courtgrant 
bail before special leave to appeal has been 
obtained from the Privy Council? Is there 
any case in which bail has been granted 
by the High Court before that?] 

Even if there is no such case 


it is 


clear your Lordships have jurisdiction un-- 


der section 498, Criminal Procedure Code. 
The question of jurisdiction has been set- 
tled by the Madras case Qucen-Empress 
v. Subvahmania Atyar (I). | 
'The Advocate-General (Mr. S. R. Das), for 
“the Crown:—The Crown does not oppose the 
granting of bail till the specialleaveis obtain- 
ed from the Privy Council. In the Madras 
cose it was held that the High Court 
had jurisdiction but there special leave had 
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been granted by the Privy Council. If 
it is under section 498, Criminal Procedure 
Code, that the High Court has jurisdiction 
it makes no difference whether special leave 
has been granted or not. The Punjab: 
Chief Court in a case reported as Diwan 
Chand v. Emperor (3) held that in such 
a case the High Court had no juris- 
diction to grant bail. This was after the 
Madras decision. They say that the High 
Court is functus officio and section 498, 
Criminal Procedure Code, does not give 
jurisdiction. The Code of Criminal Pro- 
cedure does not apply to appeals to the 
Privy Council. | 

If the decision in the case of Queen-Em- 
press v. Subrahmama Ayyar (x) is correct, 
it makes no difference whether appeal has 
been admitted or not because the juris- 
diction, exercised will be under section 498, 
Criminal Procedure Code. 

[SANDERSON, C. J.—Even if we have juris- 
diction, itis our duty to see what there is . 
on the merits. It has been laid down in 
In re Abraham Mallory Dillet (4) that His 
Majesty will not revise the order in a crimi- 
nal case except on the ground of grave in- 
justice. ] 

The sentence in the case is only three 
months and the Crown, therefore, does not 
oppose this application for bail. ‘The plea 
in affidavit which has been filed shows that 
he had evidence to show that the property 
was the accused’s and this evidence was 
shut out. 

[SANDERSON, C. J.—The learned Judges say 
that the petitioner has not been prejudiced.] 

It is just on that point that they are 
going up to the Privy Council. 

[ RICHARDSON, J.—The question of jurisdic- 
tion under section 498, Criminal Procedure 
Code, is very doubtful.] 

Apart from what is in the Madras case, 
there does seem to be doubt as to the 
jurisdiction under section 498, Criminal 
Procedure Code. The section refers to “any 
case,” that is, any case at which the Court 
can be in seisin. | 

[Sanperson, C. J.—Any case of which the 
Court is or may in future be in seisin,] 

If your Lordships have not got jurisdic- 
tion under section 498, Criminal Proce- 

(3) 8 Cr. L. Je 89; 19 P. W. R 1908 Cr.; 15 P. 
R. 1908 Cr. (F B S 


(4) (1887). 12 A.C. 459 at p. 466; 56 


L. T. 63153 
36 W. R. 81; 16 Cox C, C. 241. . ; 


LJ 
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dure Code, then I do not see how you 
have got it at all. 

(SanpERSON,C.J.—Clause 41 of the Letters 
Patent containsa special provision for cases 
tried in the original jurisdiction of the High 
Court. That explains the whole thing. The 
Madras case was a case tried in the or- 
ginal jurisdiction of.the Court.] 


JUDGMENT. 

Sanderson, C. J.—This is an application 
by the petitioner, one Tulsi Telini, pray- 
ing that this Court, under section 498 of 
the Criminal Procedure Code, will stay 
. execution of the sentence of imprisonment 
passed against her, until the petition which 
she alleges she is about to present to His 
Majesty in Council is disposed of. The 
application is really that the petitioner 
may be admitted to bail pending the appli 
cation to the Privy Council. 

It appears that the petitioner was charged 
under section 380 of the Indian Penal 


Code, in the Court of the Fourth Presidency : 


Magistrate of Calcutta. The Magistrate 
came to the conclusion that he could not 
convict her on the charge of theft or of 
receiving stolen property. He then pro- 
ceeded to say: “But at the same time I 
have good reasons to suspect that the money 
and the ornaments, especially the ornaments, 
were stclen property. And as the accused 
has not given satisfactory explanation of 
her possession of the same, I find her guilty 
under section 54ÁÀ of the Calcutta Police 
Act of being in possession of property rea- 
sonably suspected to be stolen, and he 
sentenced hèr to three months imprison- 
ment. 

The petiticner obtaineda Rule from this 
Court which was heard by my learned 
brothers Mr. Justice Newbould and Mr. 
Justice Suhrawardy. 

The first ground upon which the Rule 
was granted was, that the conviction under 
section 54A-of the Calcutta Police Act 
.was illegal having regard to the facts that 
the oniy charge framed against the petitioner 
was one under section 380 cf the Indian 
Penai Code, and the cther ground was with 
‘regard to the legality of the conviction 
' upon the facts of the case. The learned 
Judges discharged the Rule, and the petition- 
er..proposes to apply to the Judicial Com- 
mittee of the Privy Council for leave to 


INDIAN CASES; 


appeal to His Majesty in Council, on the 
ground that substantial and grave injus- 
tice has.been done to her: and it has been 
stated in the petition, that the petitioner 
has already sent instructions to a firm of 
Solicitors in London to file a petition of 
appeal to His Majesty in Council forthwith. 

The petitioner has now applied to this - 
Court to grant her bail until that petition 
is disposed of and the learned Counsel has 
argued that this Court has jurisdiction to 
grant ‘bail, and that, having regard to the 
facts of the case, bail ought to be granted 
in the discretion of the Court. 

On the other hand, the learned Advocate- 
General on behalf of the Crown argued that 
this Court, under the circumstances of-this 
case, had no jurisdiction, but he stated 
thatifthe Court had jurisdiction to grant 
bail the. Crown wotüld not oppose bail 
being granted having regard to the fact 
that he considered the point which was 
involved an important one. - 

-The first point, therefore, to be considered 


„is whether this Court has jurisdiction. 


The learned Counsel for the petitioner has 
based his argument: upon section 498 of 
the Code of Criminal Procedure which runs 
as follows: “The amount of every bond exe- 
cuted under this Chapter shall be fixed 
with due regard to the circumstances of 
the case, and shall not be excessive : and the 
High Court or Court of Session may, in 
any case, whether there be an appeal 
on conviction.or not, direct that any person 
be admitted to ‘bail, or that the bail 
required by a Police Officer or Magis- 
trate be reduced" and -he called in- aid 
of his argument the-. case of Queen- 
Empress | v. Subrahmania Ayyar (1) 
which is reported in I. I, R. 
24 Madras ri6r. in -my judgment, 
that case is no authority for the learned 
Counsel's argument. That was a case where 
the petitioner had been tried at the Cri- 
minal Sessions in the Madras High Court 
and foung guilty on certain counts in the 
indictment. A certificate had -then been 
granted by the Advocate-General under. 
clause 26 of the Letters Patent for the 
Madras High Court. Thereupon, the High 
Court reviewed the case and determined 
that the conviction in respect of certain 
of the counts ought not to be upheld, 
but a.majority of the Judges of the High 
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Court upheld: the convictión cu one of 


the counts,‘ ànd- imposed d: 'sentercé 
of imprisonment and” fine. The peti- 


‘tioner then obtained special leave from 
. Her Majesty in Council to appeal against 


the sentence: 


and having obtained leave 


' to appeal, the petitoner "applied for bail 


to the Judicial Committee, anti the Judi- ` 


 Cial Committee expressed an opinion that 


- 


the matter should be decided by the Madras 
High Court. Thereupon, the petitioner 


~ applied to the Madras High Court for bail; 


the learned Advocate, who. appeared for 


the petitioner relied upon section 498 of. 
the Criminal Procedure Code, and the Crowa 


Prosecutor in opposing the application 


‘argued that section 498-could not be con-: 
' Sstrued without regard to the other sections: 


of the Code, the principle underlying which 


was that only the Court to which an appeal ' 
The. 


was preferred could admit to bail. 
judgment of the High Court was short. 


They dealt with the question of jurisdiction - 


in one sentence, ??z., "In. our judgment 


- this Court has jurisdiction to make an 


order in this case releasing the accused 


on bail, pending the decision of the Privy- 
They then proceeded to discuss: 
|. the question whether the petitioner ought 


Council." 


to be admitted to bail. It seems to me 


^fhat thaát case is no authority in favour of 


the petitioner in this case for two reasons. 
In the first place, the learned Judges of the 
Madras High Court did not state in their 
judgment whether it was by reason of the 


provisions of the Criminal- Procedure Code 


or by reason of the provisions of the Letters 
Patent, that they had jurisdiction. It 
may be, as was pointed out in the case 


of Diwan Chand v. Emperor (3), that the 


decision may have been based ` upon the 


~- Charter. 


Secondly, itis material to note that in 
a case, such as that with which the Madras 
High Court -was concerned, this’ Court 


would have power to grant leave to appeal 


to the Privy Council if it thought a 
the case was a fit one for such Appeal. . 


, refer to clause 41 -0f the Letters bent of 


this Court which provides:  "We- do fur- 
ther ordain, that from any judgment, order, 


. or sentence of the-said High Court of judi- 


cature at Fort William in Bengal, made 
ih the ‘exertise of. original criminal juris- 


diction, or in any criminal case, where any 
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point or points of. law have been reserved 
for the opinion of the said High Court.in 
manner- hereinbefore provided, by anv 
Court which has éxercised original jurisdic- 
tion it: ‘shall be lawful for. the person 
aggrieved by such judgment, order, or sen- ` 
tence to appeal to Us Our heirs or successors, 

in Council; provided the said High Court 
shall.declare that the case is a fit one for 
such appeal, and under such conditions 
as the said High Court may establish or re- 
quire, subject always to such rules and 
orders as-we may,. with the advice of Our 
Privy: Council, hereafter make in that 
behalf," In such a case it may’ be.that 
this Court has jurisdiction to grant bail, 
especially when the High Court has declared 
the case to be a fit one for appeal or when 
the Privy Council has gránted special leave, 
asinthe Madras case. Nothing I say to-day 
must be taken as throwing any doubt upon 


the jurisdiction -of this Court to grant bail 
in a case which. comes within clause 4r 


of the Letters Patent. But the present 
case does not come within clause 4x of the 
Letters Patent. The petitioner in this case 
has no right to appeal to the Privy Council. 
In this case, this Court has no power to give 
leave to appeal to-the Privy Council, > ‘and 
therein this case differs. entirely from ihe - 
case which the Madras High Court was con- 
‘sidering in Queen-Empress. v. Subrahmania 
Ayyar (x). Consequently, in this case the 
petitioner must rely upon section 498: 
of the Criminal Procedure Code and 
upon that section only, and the question 
is, whether this Court, under the circum- 
stances of this case, has jurisdiction to.grant 
bail. 

In my judgment it has not: On the true 
construction of the provisions of section 
498 it seems 1o me that this Court having 
dealt with the m of the petitioner 
by ‘way of revision, having, granted 
a -Rule and -having - heard the Rule and 
discharged it, this. Court is. junctus 
officte, and it has- no jurisdiction under 
the provision -of section 498 to grant 
bail, in order that a petition for leave .to 
appeal may be made to His.. Majesty in 
Council or- until the petition for - leave ry 
appeal to His _ Majesty in ‘Council 
disposed of. 

‘Che res sult is- that, in my judgment, this 
petition: must. be: | refused. on - the ground 


' that this Court has 
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no jurisdiction .to deal 
with it. 
I express no opinion upon the facts of 
the case, nor do I express any opinion upon 
the questions of law which were argued 
on the hearing of the Rule. l 
The learned Counsel for the petitioner 


.invited this Court to express an opinion 


- 


. that, “ when 


“the person sentenced accepts, 


üpon the merits of the application, in order 
that our opinion might be placed before 
the Governor General in Council or the 
Local Government. In my judgment, we 
ought not to express any opinion in that 
respect. -By section 401 (1) of the 
Criminal Procedure Code it is provided 
any person has been 
sentenced. to punishment for an offence, 
the .Governor-General in Council or the 
Local Government may at any time, without 
conditions or upon any conditions which 
suspend 


. the execution of his sentence or remit 


. the learned 


. from 


the whole or any part of the punishment 


- to which he has been sentenced.” The learn- 
ed Advocate-General at our request appear- . 


ed in this case to assist the Court. He 
is fully cognizant of the facts of the 
case and of the points of law which were 
raised before my learned brothers on the 
heating of the Rule and, if the Governor- 
General in Council or the Local Government 
desire any assistance in this respect [rom 
Advocate-General I have 
no doubt such assistance will be forth- 
coming. In any event, in my judgment 
it is not tor us to express any opinion upon 
the point. 

Richardson, J.—-I agree. 

The present case differs in two respects 
the case of  Queen-Empress v. 
Subrahmania Ayyar (1), on which the 
learned Counsel for the applicant has relied. 

Firstly, in that case the prisoner be- 


. fore applying to the High Court for bail 


had already been granted leave to appeal 
by ther Lordships of the Judicial Commit- 
tee. In the case before us no leave to 
appeal has yet been obtained from their 


. Lordships. We are told that the applicant 


& 


proposes to apply for such leave. 

In the second place, it appears that in 
the case cited, application for leave to ap- 
peal to the Privy Council might have been 


. made to the Madras High Court under 
the same clause 4t of the Letters Patent of 
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the Court [see Reg. v. Pestanjt Dinsha (5).] 
The same clause 41 of the Letters Patent of 
this Court could have no application at 
all to the present case in any of its stages. 

I mention these circumstances because 
there seems reason to suppose that they 
affected the decision of the learned Judges 
in Madras. It is true that section 498 
of the Criminal Procedure Code was 
referred to in the argument before the 
learned Judges, but they made no ex- 
press reference to that section in their 
judgment. They merely said that in their 
judgment they had jurisdiction to make 
the order for bail in that case, that is 
in the case then hefore them. 

An express decision on the construc- 


‘tion of section 498—a decision adverse to 


the present applicant—will . be found in the 
case before the Puujab Chief Court of Diwan 
Chand v. Emperor (3). I do not re- 
gard the decision of the learned Judges of 
the Madras High Court as necessarily ex- 
tending to such a case as that now before 
us and on the construction of section 
498 I have come to the conclusion with 
respect that the view of thelearned Judges 
of the Punjab Chief Court is the right 
one. In the present case, in my opinion, 
section 498 does not confer jurisdiction 
upon this Court to grant bail to the 
applicant pending the result of an appli- 
cation to be made by her.to the Privy Council 
for leave to appeal. 

So far as the present case is concerned, 
this Court is functus officio : it has no seisim 
of the case in any way: the case cannot 
again be brought before this Court for the 
purpose of leave being given to appeal to 
the Privy Council or for any other purpose. 
It will: be observed that by the terms of sec- 
tion 498, if the power contended for 
is conferred on the High Court it is 
also conferred on the Court of Session. 
Some limitation, therefore, must be put 
on the words “‘ in any case," They cannot 
include a case in which the Court has 
reached«finality and has no further jurisdic- 
tion to exercise. 

If the construction of section 498 which 
I adopt is correct, I fail to understand on 
what principle it can be suggested that 
this Court, in the absence of any. statu- 
tory power, is-competent,.or has an inherent 


(5) 10 B. H, C. R, 75. 
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„ Jurisdiction to liberate the applicant on 
bail. The learned Counselhas produced no 
authority which, in my opinion, would jus- 
tify us in concluding that such a jurisdic- 
tion exists. 

If any indulgence is to be sought for it is 
. open to the applicant, if so advised, to move 
the Local Government to susbend the 
sentence, under section 401 of the Criminal 
. Procedure Code. 
Without expressing any opinion on the 
, merits of the case, I agree with my Lord 
. that the application must be refused. 


. S. C. Application rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 1097 OF 1922. 
February I, 1923. 
Present -—Mr.Justice Newbould and. 
Mr. Justice Suhrawardy. ` 
‘HANIF SHEIKH alias HANIF MANDAL 
AND OTHERS—2ND PARTY—PETITIONERS 
: YEN SUS 
JABANI MANDAL AND OTHERS—IST 
ii PARTY-—OPPOSITE PARTY. 


Criminal Procedure Code (Act V of 1898), sj 
107, proceedings under—- Proceedings by Subordinate . 
-Magisirate under order of District Magistrate, pro» 


priety of. 


A District Magistrate should not direct a Sub- 
ordinate Magistrate to draw up proceedings under 
section 107 of the Criminal Procedure Code. | If 
he considers it necessary in order to prevent a 


breach of the peace to take proceedings under: 


that section, he should himself draw up such 
proceedings, and may transfer the case to a Sub- 
ordinate Magistrate for hearing. Proceedings drawn 
up by a Subordinate Magistrate merely because the 
District Magistrate has ordered him todo so are’ 
improper and will be set aside by the Higi 
Court. 


~ 
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- Babu Dinesh Chandra Roy, for the Peti- 
tioners. 

Babu Probodh Chandra Chatterjee, for 
the Opposite Party. 


JUDGMENT.—The form of the order made 
by the District.Magistrate in this case 
is improper. If he thought that it 
Was necessary, in order to prevent a 
breach ` of the peace, to take pro- 
ceedings under section 107, Criminal 
Procedure Code, against the petitioners 
he should have himself drawn up such 
proceedings and he might then have trans- 
ferred the case to a Subordinate Magistrate 
for hearing. But he should not, as he has. 
done, direct proceedings to be drawn up 
by a Subordinate Magistrate, nor should 
the Subordinate Magistrate draw up pro- 
ceedings merely because the District 
Magistrate has ordered him to do so. 
He has ,full power under section 107, 
Criminal Procedure Code, to take action 
under that section when he thinks 
it is necessary to do so to prevent a 
breach of the peace. But in deciding as 
to the necessity for action he must come to 
a conclusion of his own accord on the mate- 
tials before him and act accordingly. 

We accordingly set aside the order of the 
District Magistrate passed on the 31rd of 
December 1922, directing proceedings under 
section 107, Criminal Procedure Code to be 
drawn up by the Sub-Divisional Magistrate 
against the petitioners. This order will be no 
bar to either the District Magistrate or the 
Sub-Divisional Magistrate drawing up pro- 
ceedings against the petitioners should they 
think it necessary to do so in order to pre- 


- 


5 


WwW. C. A. 


N. H. Order set aside, 
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^ UPPER BURMA JUDICIAL COMMIS. 

SIONER’S COURT. 
. > CRIMINAL REVISION No. 334 OF d 

May 30, 1922. 
Present -—Mr. MacColl, J. C. 
U THIRI—APPLICANT 
VErSUS 
MA PWA YI--OPPOSITE Parry. 

Criminal Procedure Code (Ac! V of 1898), 
488—Maintenance of child—Buddhist monk— 
Able-bodied men—Means of subsistence—Preswnp- 
tion, 

Under the Criminal Procedure Codea father 
cannot get ridof his statutory obligation to support 
his child, on the plea that he is a Buddhist monk. 

The Criminal Procedure Code overrides the 
personal law where it conflicts with it. 

., The presumption is that an able-bodied man 
. has sufficient means to support his child as well 
as himself and it is for him to prove the contrary. 

Me Tha v. Nga San E, 13 Ind. Cas. 914, 1 U. 
B. R. (1911) 90; 13 Cr. LJ 162, relied on. 

Mr. N. M. M ukerjec, for the Applicant. 


JUDGMENT.—This is an application to 
revise the order of the Head-quarters Magis- 
trate of Monywa directing the applicant to 
pay the respondent Rs. 2 a month for the 
maintenance of his illegitimate child. 

The applicant is a Buddhist monk and 
an enquiry into this matter was held by the 
Buddhist Ecclesiastical Authorities. The 
board of enquiry consisted cf a Gainggyok, 

"two Gaingoks, and two Gatngdauks. ` One 
~ of the? Gaingoks declined to: express ‘any 
‘opinion.’ ‘The other and, the Gainggyok found 
that the applicant ` had’ had ‘sexual inter- 
` course with the respondent. The two Gating- 
dauks considered that this was not proved. 
Apparently nothing further was done and 
the applicant continues to wear the yellow 
robe. Of course, the Magistrate was not 
in any way bound by the result of this én- 
quiry and on the evidence taken before 
him he found it proved that tbe applicant 
had had sexual intercourse with the  re- 
spondent and was the father of her child. 
One of the grounds on which revision is 
sought is that it was not legally established 
‘that the applicant was the father of 
the respondent's child. It is not necessary 


for me to go into the evidence in detail, . 
it suffices to say that no reasonable man. 


after reading the evidence would come to 
any other conclusion than that the applicant 
‘had had sexual intercourse with the re- 
spondent a great many times. There is 
nothing whatever to suggest that the re- 
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spondent ever had sexual intercourse with 
any.other man and the finding that the 
applicant was the father of the child was 
justified. The contention put forward by 
the applicant that the father of the respond- 
ent’s child was another monk—a conten- 
tion supported 'by totally irrelevant dis- 


position’ of a prostitute and her souteneur— 
S- was contemptible. 


Next, it is contended that the applicant 
is not liable to support the child, even though 
it be his, because he is a Buddhist monk. 
He cannot get rid of his statutory obliga- 
tion in that way; the Criminal Procedure 
Code must override his personal law, if it’ 
conflicts with it. As a matter of fact, his 
own witness U Wunna says that on a Bud- - 
dhist monk having sexual intercourse he ipso 
facio becomes a layman. 

Finally, it is contended that the appli- 
cant, being a Buddhist monk, himself lives 
on charity and consequently has not means 
with which to maintain a child. The amount 
which the applicant has been ordered to 
pay is Rs. 2 a month. He admits that he 
owns a camera worth Rs. IIO and that he 
is an able-bodied man. It was held in 
Me Tha v. Nga San E (1) that the presump- 
tion was that an able-bodied man had suffi- 
cient means to support his child as well 
as himself and that it was for him to prove 
the contrary, and the meaning of the word 

"means" was considered. There is no doubt: 
that the applicant can pay Rs. 2'a month 
for the maintenance of his child if he chooses ~ 
to do so. If he cannot do it in any other 
way, it is his duty to throw off the yellow 
robe and work, 

The application is dismissed. 


N. K, Application dismissed. 


(1) 13 Ind. Cas, 914; I U, B. R, -ftgtr) 99; 13 
CE T, Js 162, 


ne 
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" ” "KARAM.CHAND Y. MATHRA DAS. 


LAHORE HIGH COURT. 
: CRIMINAL, REVISION PErrrion No. 950 
OF 1922. 
October 7, 1922. , 
Present ‘—Mr. Justice Scott-Smith. 
, KARAM CHANT. AND ANOTHER —ACCUSED 
—PETITIONERS 
Er Sus 
MATHRA DAS AND ANOTHER—COMPLAIN- 
ANTS—RESPONDENTS. 
Criminal Procedure Code ( Act V of 1898), s. 437 
— Further, enquiry—Magistrate, duty of. 


When a Magistrate has passed an order discharg- 
‘ing an accused person, further enquiry should 
, not be directed unless the order of discharge is 
manifestly perverse or foolish or is based upon a 
record of evidence which is obviously incomplete. 
"Tp. 369, col. 2.) 

Emperor v. age II ind: Cas. 132; 10 P. R. 
igir Cr. 24 P. W. R. 1911 Cr. 12 Cr. L. J. 364; 
, 205 P.L. R. mE followed. 


__ Petition, under section 439 of the Criminal 
.Procedure Code, for revision of an order 
of the District Magistrate, Attock, at Camp- 
bellpur, dated the 25th April 1922, directing 
e-trialot the accused, discharged by the 
Magistrate, Second Class, Attock, at Campbell- 
pur, on 7th November 1921, by the Bench of 
‘the Honorary Magistrates at Campbellpur. 


Mr. Mukand Lal Puri, for the Peti- 
tioners. 
` Lala Niamat Rat, for the Respondents. 


"JUDGMENT. This is a petition for 
revision of an order of the District Magistrate, 
‘Attock, directing, under seciton 437, Criminal 
Procedure Code, a re-trial of the case under 
sections .323 and 448, Indian Penal Code, 
in which the petitioners were discharged. 
‘There’ were two cross-complaints under the 
same sections, the bone of contention being, 
`- according to the judgment:of the- ‘Magistrate, 
a shop belonging to a joint Hindu family 
of which the parties are members. The 
Magistrate, after recording all the evidence 
produced by both parties, came, to the 
conclusion that the parties had grappled 
with each other, that they had fallen on 
to the ground and that the trivial injuries 
sustained by them were due to the fall. 
As to the dispute about the shop, he held 
that undisputed possession was not establish- 
ed by either party and that the dispute 
might more appropriately be settled by 


: 24. i 
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a Civil Court, From this order Mathra 
Das and Kanshi Ram, the complainants 
in one case, applied for revision. to the 
District Magistrate. He thought that there 
was a strong proofthat the shop belonged 
to and was 1n possession of the complainants 
because ‘in the schedule filed by Karam 
Chand in a petition of insolvency he made no 
mention of having any share in it. He 


accordingly directed further enquiry but did 


not expressly set aside the order of discharge. 
The Magistrate then went to the spot and 
made some further.enquiries and submitted 
a report to the District Magistrate in which 
he said he was satisfied that the complainants 


.were in possession of the disputed shop.. 


Upon this the learned District ‘Magistrate 
recorded an order to the effect that he had 
made a mistake in simply calling for a 
report previously. He then directed a 
re-trial and sent the case to the Bench of 
Honorary, Magistrates, Campbellpur, for 
hearing. From, this order the accused 
petsons have come up to . this Court on 
revision. 

It was held by a Full Bench of the Chief 
Court in the case reported as Emperor v. 
Kiru (x) that when a Magistrate has passed 
an order discharging an- accused person 
generally speaking further enquiry should 
not be directed unless the order of discharge 
is manifestly perverse or foolish or is based 


‘upon a record of evidence which is obviously 


incomplete. Now, in the present case, the 
record shows that at the original trial. the 
parties produced all their evidence. The 
record of evidence was, therefore, not: an 
incomplete one, and I do not see how it 
can be said that the order of discharge is 
manifestly perverse or foolish. The mere 
fact that Karam Chand in the schedule 
filed by him in the insolvency petition 
did not mention that he had any share 
in the shop in dispute is not in itself con- 
clusive proof that he owned no such share. 
Aspointed out in the report of the Magistrate, 
Karam Chand omitted certain other. proper- 
ties alsc in that schedule ; and it is notorious 
that persons who file ‘petitions of insolvency 
do not uL put in a complete schedule 


DE 


~ 
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- of their property. Counsel-for the complain- 


- 


ant says that after the first order of the 
District Magistrate dated the r4th January 
1922, the petitioners submitted to the 


| jurisdiction of the Trying Magistrate and 


on the 4th March 1922 made an application 
to the District Magistrate that the case should 
not be transferred from the Tahsildar’s 


: Court. The Tahsildar, however, was hot 


re-trying the casc,he was merely making a 


, local enquiry with a view to reporting the 


result to the District Magistrate. The 
order of which revision is now sought is one 
of a date subsequent to the 4th March 1922. 
Ido not think that Karam Chand, by reason 


.. of his application of the 4th March 1922, can 


be debarred from questioning the District 
Magistrate’s order of the 25th April. The 


.dispute is as to the possession of property 


which is, or previously. was, the property 


.of a joint Hindu family of which both, the 


‘parties are members. Prima facie, the dis- 
pute is of a civil nature. The case has 
been going on for a long time now, and after 
a full enquiry the Trying Magistrate dis- 


charged the accused in both the cross-cases. 


I do not think it is right that the pctitioners 
should be put to such a lot of trouble in the 
Criminal Courts when the case is really one 
of a civil nature, and, having regard to the 
Full Bench decision above referred to, I 


do not think that the order of discharge, 


should have been set aside. 

I, therefore, allow the petition and set 
aside the order of the District Magistrate 
directing a re-trial. 

Z. EK. ` Petition allowed, 


CALCUTTA HIGH COURT. 
' CRIMINAL REVISION NO. 1102 OF 1922. 
- February I, 1923. 
Present:-—Mr. Justice Newbould and Mr. 
: Justice Suhrawardy. 
MIHIR LAL ROY—PErrionek 
versus . l 
EMPEROR—Opposit® PARTY. 
- Pracitce—Wiiness for defence— Attendance, en. 
Sevecment of —Magisirate, duly of. : uL 


t 
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A. Magistrate havihg once issued process against 
a witness for the defence is bound to enforce 
his attendance and grant an adjournmentof the : 
trialforthat purpose. 


Babas Momnmotha Nath Mukherjee and 
Satindra Nath Mukherjee, for the Petitioners. 
JUDGMENT.—In this case the petitioner, 
who was accused of an offence under the 
Excise Act, cited certain defence witnesses 


who wete summoned. On the date fixed 


for hearing one of these witnesses did not 
attend and the accused informed the Court 
that the witness was ill and asked for a 
postponement in order to enable him to 
produce the witness. 'The application was 
refused. on the ground that the petitioner 


‘had not produced a medical certificate to 


show that the witness was actually ill. We 


hold that the Magistrate, having once issued. 


process against the defence witness, was 
bound to enforce his attendance. If he 
did not believe the story of the accused 
that the witness was ill he should. have 
issued a warrant to enforce his attendance. 
The accused having obtained summons 
from the Court against this witness was 


‘entitled to have his attendance enforced. 


Had he come to Court and said the witness 
was not present and given no reason for 
his absence the Court would have no ground 
for refusing an adjournment to enforce 
the attendance of the witness. We see 
no reason why the petitioner should be in’ 
a worse position because he informed the 
Court of the fact of the witness being ill. : 

, We accordingly set aside the conviction 
and sentence passed on the petitioner and 
direct that the case be re-tried from the 
point it had reached when the application 
for adjournment for the production of this 
witness was refused. 


S, C. 7 
Cosviction & Sentenee set aside. 


- Vol, 72} 
MAHAN SINGH. Y. EMPEROR. 


LAHORE HIGH COURT. 
CRIMINAL REVISION Cass No. 313 
OF 1922. 
June. 26, 1922. 
. . Present:—Mr. Justice Abdul Qadir. 
MAHAN SINGH AND ANOTHER—ACCUSED 
—~PETITIONERS * 
UeYSUS ; 
EMPEROR-—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 256 


—Provision, whether imperattve— Failure to comply 
with section— Illegal. < Js 


The provisions of section 256 of the Criminal 
Procedure Code are imperative and the failure 
to ask a" accused person, after a charge has been 
framed against him, whether he desires to re-call 
any of the prosecution witnesses for cross-examina- 
tion, involves a re-trial of the case from the point 
of drawing up of the charge. [p. 372, col. r.] 
` Moola v. Emperor, 27 Ind. Cas. 210; 11 P. R. 
914 Cr; x6 Cr. L. J. 146; 205 P. L.R. 1915; 61 P.W, 
R. 1913 Cr., followed. 

Munian Chetty v. Emperor, 26 Ind. Cas. 309; 
16 Cr. L. T. 5, not followed. 


Case reported by the Sessions Judge, 
' Hoshiarpur, with his No. 267 dated the 23rd 
February . 1922. 


FACTS.—Accused No. 1 is the own 
‘brother of the complainant Taloka while 
' accused No. 2 Musammat Shabdo is the 
‘aunt of the complainant and accused 
‘No. r. The allegation is that accused 
No: I being on visiting terms with his 
aunt Musammat Shabdo has been ex- 
` communicated by the brotherhood and 
that the complainant has maliciously been 
‘imputed-as having illict connection with 
‘one Musammat Mainan a weaver by caste 
in consequence of which he has also been 
“excommunicated bythe brotherhood since 
25th March I921. 


GROUNDS.—-A law point: has been ' 


taken before me - by petitioner’s Counsel 


in which there is certainly force. This 
was’ in connection with section 256 
of the Criminal Procedure «Code and 


was to the effect that the petitioners 
were not asked by the Honorary Magis- 
trate whether they wished to cross- 


examine prosecution witnesses whose evi-' 


dence had been taken. The Honorary 
Magistrate’s record shows that the 
. petitioners were given no such opportunity. 
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‘Moola v. Emperor (x) and the remarks in 


the last paragraph of page 34* and atthetop 
of page 35* are clearly to the effect that the 
provisions of section 256 are imperative 
and in that case there was a remand to 
the District Magistrate. - 

For these reasons I forward the proceed- 
ings to the High Court with a recommenda- 
tion that there should be a remand to the 
Honorary Magistrate or a re-trial before a 
different Magistrate. ; 

"Mr. T. D. Khanna, for the Petitioners, 


ORDER.——This case has been reported by 
the Sessions Judge of Hoshiarpur. Two per- 
sons, Mahan Singh and Musammat Shabdo, 
wete prosecuted by one Taloka, under section 
500, Indian Penal Code. They were tried 
by an Honorary Magistrate, First Class, who 
framed charges against them but omitted 
to.ask them at that stage if they wanted 
to re-call any witnesses for cross-examina- 
tion. They produced their witnesses in 
defence and were fined Rs. ro each. They 
applied to the Sessions Judge on the revision 
side attacking their convictions. Their 
grounds for revision were confined to ob- 
jections to the case for the prosecution 
on the merits; and the legal ground that 
the provisions of section 256, Criminal 
Procedure Code, were not carried out, was 
not expressly taken by them. ‘It appears, 
however, that it was argued before the 
learned Sessions Judge, and he has for- 
warded the proceedings to this Court with 
a recommendation that the case should 
be remanded to the Honorary Magistrate 
or a te-trial before a different Magistrate 
ordered. ' 

Mr. Trilochan Das Khanna appears 
before me to support the petition and 
relies on Moola v. Emperor (x), where it 
is laid down that the omission to follow 
section 256 usually involves remand and 
re-trialofthe case from the point of drawing 


"up of the charge. A different view has 


been taken by the Madras High Court in 
a case published as Muntan Chetty v. Em- 


(r) 27 Ind. Cas, 210; 1 P. R. ro14. Cr. 16 
Cr. L. J. x46;205 P. L. R. 19154 ör P. W. R, 
tJ 3 Cr. 2 uu . : > = 4^ : 
~#Pages ‘of 1: P. R. 1914 Cr. [Ed] 
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* Deror (2), which says that the. omission to 
: ask the accused whether he wants to cross- 
< examine the prosécution witnesses -again 
^ or not is a mere irregularity and does not 

« Vitiate a conviction. 
But I am inclined, on the whole, to agree 
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fr, Dasarathi Sanya, for the Crown :— 


it was not -necessary to frame a 
charge - under section 54A of the 
Police Act. On the charge under 
section 380, Indian Penal Code, the 


accused could have been convicted under 


‘section 41I by reason of section 237, 
Criminal Procedure Code. The  illustra- 
tion makes it clear. An offence means an 


- with the learned Sessions Judge that the 
- provisions of section 256, Criminal Procedure 
- Code, are imperative, and the petitioners 


:have a right to be given an opportunity 
of further cross-examining the  prosecu- 
< tion witnesses, 1f they so desire. 
I, therefore, remand this case to- the 
Honorary Magistrate concerned, with the 
v direction that he should re-tty it from the 
. Stage at which the charges were framed, 
. and dispose of it according to law, after 
: giving the petitioners.a chance of re-calling 
the prosecution witnesses and further cross- 
. examining them. 
' 2. K. 
Case remanded. 


(2) 26 Ind. Cas. 309; 16 Cr, L. T. 5. 


^ 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 1076 OF 1922. 
E | February 6, 1923. 

. Present ^— Mr. Justice Newbould and Mr. 
"TN Justice Suhrawardy, 
TULSI TOLINI—PETITIONER 
Dl Versus 

. EMPEROR—OPPOSITE PARTY. 

.. Criminal Procedure Code ( Act V of 1898), ss. 237, 
"236— Charge under s. 380, Penal 
"wiclion under s. 54.4, Calcuita Police Act, 

degahtty of. 

. An accused person can be tried under the pro- 


‘visions of section 236 of, the Code: of Criminal - 


"Procedure on charges of offences punishable 
‘under section 380-of the Penal Code and section 5 
-of the Calcutta Police Act, and under section 237 


of the Criminal Procedure Code he can be convicted 
ef the offence punishable under the latter section, . 


, although no charge under that section was tramed 
against him. [p. 375, col. x.]- l 


Manhari Chowdhury v. Emperor? 43 Ind. Cas.. 
614; 22 C. W. N. 199; 19 Cr. LJ, 198127 C. In J. . 


484! 45 C. 727, followed. 


Code— Cj- - 


offence under any law for the time be- 


.ing in force—section 4, Criminal Procedure 
“Code. 


An offence under section 54A is 


an offence under a special law and it 


“should be taken to be a minor offence 


within the meaning of section 238, Criminal 
Procedure Code. So by the double opera- 
tion of sections 237, 238 the accused could 
be convicted under section 54A of the 


Police Act evenif no charge was framed. 


It is to be noted that an offence under 
section 54A is triable as a summons-case and 


: it is not necessary to frame a charge. 


[SUBRAWARDY, J.—You argue that an 
offence under section 54A of the Police Act 


-is minor to an offence under section 41r, 


Indian Penal Code, and a conviction could 
be had under section 411, Indian Penal Code, 
by the operation of sections 237,238, Criminal 
Procedure Code, and, therefore, a/conviction 


. could be had also under section 54A of 
. the Police Act although an offence under 


section 54A is not minor to an offence un- 


der section 380, Indian Penal Code.] 


Yes. 
On a comparison of section 411, Indian 


. Penal Code, with section 54A of the Calcutta 


Police Act it appears that the former sec- 
tion contains ingredients in addition to those 
contained in the latter. “Minor offence” 


. has not been defined in the Code but it has 


been explained in Queen-Empress v. Sita- 
nath Mandal (1). See also Reg. v. Ramai- 
rav Jivbagirav (2). ‘The point has been 
set at rest by a recent decision in Mankart: 


. Chowdhury v. Emperor (3) which holds that 


section 54A of the Calcutta Police Act is 
minor to section 411, Indian Penal Code, and 
also that a conviction under section 54A 
is proper without a charge being framed. 


$ 


(1) 22 C. 1006; 11 Ind. Dec. (N. s;)) 668, - 
(22 12) Bom. H..C. R. r° "` 


(3) 43 Ind: Cas. 614; 22°C. W. N. 199; 19 Cr. - 


A J- 198; 27 €. L. J. 434; 45 C. 727. 
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-The conviction in this case was by a- 


Presidency Magistrate who has submitted an 


explanation. Additional facts may be stated 


by Presidency Magistrates in explanations 
which the High Court is bound to consider— 
Section 441, Criminal Procedure Code. 
Mr. Manmatha Nath Mukerjee (with him 
Mr. Satindra Nath Mukherjee), for the Peti- 
tioner:—The Magistrate was bound to frame 
a charge under section 54A of the Police 
Act if at the end of the trial under section 


380, Indian Penal Code, he thought that the’ 


Sn should end in a convictiou under section 
54.A. 
based on a fallacy. Sections 236, 237, 238 
are the only sections to be considered. In 
considering section 236 you will have to 
. remember the point of time when a 
charge is framed. If at that time 
there is any doubt as to the offences 
then the provision of the section is to be 
followed. Section 237 refers to cases covered 
by section 236. Section 238 relates to 
minor offences. It is a mistake to say that 
section 54A of the Police Act is minor to 
section 411, Indian Penal Code. 
combination of circumstances which 
made up section 54A do not 
all form a part of section 4rz, Indian 
Penal Code. Queen-Empress v. Sitanath 
Mandal (1) does not stand in my way. 
There the question was whether section 365, 
Indian Penal Code is minor to section 366, 
Indian Penal Code. That is quite clear, 


[NEWBOULD,J.—Section 365, Indian Penal 
Code, is kidnapping with one  inten- 
tion and section 366, Indain Penal Code, 
is kidnapping with another intention.] 

It is kidnapping all the same. 

The argument on the other side is that 
section 54A of the Police Act is minor to 
. section 4ir, Indian Penal Code, which is 
cognate to section 380, Indian Penal Code, 
but that section 54A is minor to section 
380, Indian Penal Code. By establishing 
a relationship between the offences the 
difüculty cannot be got over. Manhars. 
Chowdhury v. Emperor (3) is not an 
authority for the proposition which it is 
claimed to lay dowa. Ta this case there 
was an alternatite charge under section 
411, Indian Penal Code, besides a charge 
under section 380, Indian Penal Code. The 
iaçts of that case were also peculiar. 
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‘[NewBoutp, J.—If the accused could be. - 
charged under section 236, Criminal Proce- 
dure Code, for an offence under section 54A . 
could she not be convicted under section 
237 for that offence without a charge 
being framed ?] 

Not necessarily. 

[SUHRAWARDY,, J.— Vour argument seems - 
to be that if there was a charge under 
section 4Ir, Indian Penal Code, she could. 
be convicted under section 54À of the Police 
Act but that cannot be done where the 
charge framed was only under section 380, . 
Indian Penal Code.] 

That is so. RS 

The facts in Manhari: Chowdhury v. 
Emperor (3) were peculiar and the decision | 
inthat case cannot be applied to the facts 
of this case. A case is only an authority for. 
the proposition, which it decides and every 
judgment must be read as applicable to 
the facts of that case. Quinn v. Leaihem: 


[SungAwARDY, J.—The ratio decidendi: of. 
that case was that the same evidence was 
to be adduced in both trials. Is not that. 
the case here ?] : 

That is not so. LIEN. 
. Section 236 of the Code has no appl- 
cation whatever to the facts of this case 
and that being so the whole argument on 
the other side fails. 


TUDGMENT.—/he  peritioner, ‘Tulsi’ 
Tolini hes been convicted of an offence 
punishable under section 54A of Act 


IV of 1866 Calcutta Police Act. “That 
section runs as follows: “Whoever. 
has in his possession, or conveys in 


any manner, or offers for sale or pawn, 
anything which there is reason to- believe 
to have been stolen or fraudulently ob- 


‘tained, shall, if he fails to account for such 


possession or act to the satisfaction of the 
Magistrate be liable to fine, etc." At the 
trial the only charge framed against her 
was that she committed theft in respect 
of gold and silver ornaments, cloths and 
cash Rs. 13,410 in G. C. notes, sovereigns 
and coins valued in all about Rs. 18,000 


from the room of one Khelwan Ahir and 
-thereby committed. an offence punishable 


under section 386, Indian Penal Code.. This 


4) (1901) A. C. 495; 70 L. J. P. C. 76585 I. T. 
m. 50 W. R. 139; 65 J. P. 708; 17 T. L. R. 749, 


F 
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rule has been granted on two grounds. 
The first telates to the legality of the con- 
viction under section 54A of the Calcutta 
Police: Act, on the charge framed, the other, 
. to the legality of the conviction under this 

section on the facts found. . | 

As regards the first ground, itis contended 
on behalf of the Crown that sections 237 
and 238, Criminal Procedure Code, render the 
conviction legal. We are of opinion the pro- 
visions of section 237, Criminal Procedure 
Code, alone are sufficient and it is, therefore, 
unnecessary to consider whether the 
offence punishable under section 54A of 
the Calcutta Police Act is a minor offence 
to that of retaining stolen property, punish- 
able under section 411, Indian Penal Code. 
‘Not need we consider whether the double 
operation of sections 237 and 238 can 
be invoked to support the contention that, 
since section 237 would render an accused 
liable to conviction under section  41I 
on a charge of theft, he could also on such 
a charge be convicted of an offence that 
is minor to one punishable under sec- 
tion 411, Indian Penal Code. 

Clause (1), section 237, Criminal Procedure 
Code, runs.as follows :—‘‘If in the case men- 
tioned , in section 236, the accused is 
charged with one- offence, and it 
appears in evidence that he committed 
a different offence for which he might have 
been charged under the provisions of that 
séction, he may be convicted of the offence 
which he is shown to have committed, al- 
though he was not charged with it." The 
Hilustration to this section is, “A is charged 
with theft. It appears that he committed 
the offence of criminal breach of trust, 
or that of receiving stolen goods. He may 
be convicted of, criminal breach of trust, 
or of receiving /stolen goods (as the case 
may be) though’ he was not charged with 
such offence." It thus appears that the 
legality of a,conviction for an offence not 
charged depends, when reliance is placed 
on section 237, on whether the different 
offence of which the accu.ed has been con- 
victed is one for which he might have been 


charged under. the provisions of section. 


236, Criminal Procedure Code, which is in 
the following terms. “If a single act or 
series of acts isof such a nature that it is 
doubtful which of several offences the facts 
which can be proved will constitute, the 


N 
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accused may be charged with having com- 
mitted all or any of such offences and any 
number of such ‘charges may be tried at- 
once, or he may be charged in the alterne- 
tive with having committed some one of 
the said offeuces." In the present case the | 
prosecution, based their case on a series 
of acts of a suspicious nature and asked 
the Court to draw an inference from those 
acts that the accused had herself commited 
theft of the articles mentioned in the charge 
from the room of Khelwan Ahir. Butiffrom 
the facts proved in support of this charge 
of theft it was doubtful whether the Court 
could draw thisinference and the Court might 
draw the inference that an offence punishable 
under section 54A of the Calcutta Police 
Act had been committed, the accused might : 
have been eharged at the trial with both: 
those offences under section 236 and this 
conviction wotld be in accordance with 
the provisions of section 237, Criminal Pro-: 
cedure Code. 

In addition to the evidence of the theft, 
evidence of suspicious acts is set out at 
length in the judgment of the Trying Magis 
trate.and classified under four heads; stated 
shortly, the first is evidence of the cem- 
plainant’s daughter-in-law that the accused: 
obtained possession of the key and padlock 
of the door which separated her rooms 
from the room of the complainant in which 
the theft was committed. The second is 
evidence of large payments by the accused 
to the creditors about the-time of the theft. 
The third is evidence of the accused pledg 
ing ornaments and attempting to change 
notes for Rs. 1,000. The fourth is evidence 
that the accused gave a goldsmith old orna- 
ments to be melted down under suspicious 
circumstances. The evidence as to the 
first and third series of these suspicious 
acts has been disbelieved and that as to 
the second and fourth believed by the Magis- 
trate. This being the case for the pro- 
secution, we hold that section 236 was 
clearly applicable. In the words of that 
section, the-series of acts was of such a 
nature that it was doubtful which of several 
offences the facts which could be proved, 
would constitute. If all the acts alleged 
had been proved facts, the Court might have 
convicted the accused of theft or might even 
in that case have refused to draw the in- 
ference that the accused was the actual 
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thief. That a charge under section 54À 
of: the Calcutta Police Act might 
have been joined with a charge of 
theft under the provisions of section 236, 
Criminal Procedure Code, was held by this 
Court in the case of Manhari Chowdhury 
v. Emperor (3) . It is true, as cqntended 
on behalf of the petitioner, that in that 
case the point decided was the applicability 
of section 403, Criminal Procedure Code, 
‘and that the facts are distinguishable in one 
important particular. But, regarded 
as an obiter dictum, this judgment 
read as a whole shows that another Divi- 
sional Bench of this Court interpreted sec- 
tions 236 and 237, Criminal Procedure Code, 
in the same way that we do. For the above 
reasons we hold that the accused could have 
been tried under the provisions of section 
236 on charges of offences punishable un- 
der‘ section 380, Indian Penal Code, and 
section 54A of the Calcutta Police Act and 
that, therefore, under section 237 she could 
be convicted of the offences punishable 
under the latter section though she was not 
charged with it. | 


- It is also contended that the power. . 


of the Magistrate to apply section 237, 
Criminal Procedure Code, is discretionary 
and that it should not have been applied 
in the present case since the result has 


been to prejudice the accused in her defence. 


We hold that she has not been prejudiced. 
On the charge framed she was required 
to account for the possession of the or- 
naments which she gave to the goldsmith 
to be melted. Whether these were 
stolen property and whether she could 
account for their possession were as import- 
ant issues on the charge framed as they 
are on the charge of ‘which she has been 
convicted. We, therefore, hold that the 
first ground on which this Rule was granted 
has not been established. 


The Rule was grantedon the second 
ground to enable us to examine whether 
the conviction was in accordance with the 
principle laid down in Queen-Empress v. 
Dhanjibhai Edulji (5) Sukhu Kalway v. 


45) «20 B. 348; 10. ind. . Dec; {Ns . 8.). 792» - 
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Emperor (6) and Bat Das v. Ali Bux Khan 
(7) that there must be reason to believe 
that the property found in the accused’s 
possession was stolen as a preliminary 
condition before the accused can be called 
on to account for that. possession. In 
the present case the  accused's conduct 
in making over the 674 tolas of gold 
ornaments to be melted is sufficient to give 
teason to believe that she was in possession 
of stolen property. This preliminary con- 
dition was, therefore, fulfilled in the present 
case and, with the Magistrate’s finding 
that she has not given a satisfactory expla- 
nation of the possession of these ornaments, 
is sufficient to support the conviction. 

We, therefore, discharge this Rule. The 
petitioner must surrender to her bail and 
undergo the unexpired portion of her 
sentence. TE 

S.C. Rule discharged. 

(6) 47 Ind. Cas. 657; 22 C. W. N. 936; 38 C. 
L. J. 262; 19 Cr. L. J. 933. 


(7) 59 Ind. Cas. 554; 23 C. W. N. 1053; 22 Cr. 
v J. 122; 


PATNA HIGH COURT, 
GOVERNMENT APPEAL, NO. 7 OF 1022. 
January rr, 1923. 
Present:-—Justice Sir B. K. Mullick, 
Kr., and Justice Sir John Bucknill, Kr. 
EMPEROR--APPELLANT 
Versus 

BHOLA BHAGAT AND OTBERS— 

RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), ss. 
54, 202— Complaint filed: before Magistrate— Police, 

power of, to investigate. | 

. The Criminal Procedure Code draws a clear 
distinction between jurisdiction to try and juris- 
diction to investigate a case, and it is possible 
to conceive of cases where, although a Magistrate 
may distrust a complaint or delay in passing orders, 
the Police would be failing in their duty, if they 
did not arrest an offender against whom a cog- 
nizable offence had been made out. Much more 
so would this be the case where the Magistrate 
after recording the complaint finds that a regular 
Police investigation would be more suitable and 


, intentionally.keeps the complaint pending in'ordeg 
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that “the, Police may exercise their powers of in- 
vestigation and arrest independently of the Magis- 
trate. [p. 377, col 1.] 

In practice, the Police will not ordinarily take 
independent action in respect of a complaint which 
has already been distrusted by a Magistrate, 
but it is neither correct nor expedient to lay down 
the general proposition that an order made by a 
Magistrate under section 202 of the Criminal Pro- 
cedure Code, debars the Police from cxercising 
their power of arrest and investigation. 
[p. 377, col. 2.] 

Appeal from a decision of the Sessions 


Judge, Purnea, dated the 8th September 
I922, reversing an order of the Sub- 
Divisional Magistrate, Araria, dated the 
25th Julv 1922. 


" The Government Advocate, for the 
Appellants. 


Mr. G. C. Pal, for the Respondents. 


JUDGMENT. 

Mullick, J.—This is an appeal by the Local 
Government against an order of acquit- 
tal passed by the Sessions Judge of Purnea 
in Criminal Appeal No. 6 of 1922. The 
material facts are as follows :— 

On the 30th January 1922 one Ali Beg 
lodged a complaint before the Sub-Divisional 
Magistrate of Arraria. stating that three 
persons, Bhola Bhagat, Abdul and Jan 
Mohammad had forcibly snatched away 
a bottle of liquor and robbed him 
of a purse containing Rs. 10. The Sub- 
Divisional Magistrate recorded the complaint 
and passed the following order upon it. 
“Police to take cognizance under section 
379, Indian, Penal Code, make a quick en- 
quiry and report by 8th February 1922.' 

That order reached the Sub-Inspector of 
Arraria Thana on the 4th February and 
as he was ill he deputed the officer nextin 
seniority to him to proceed to the place 
ofoccurrence and to hold aninquiry. The 
writer Head Constable Mahesh Narain 
accordingly arrived at Joki Hat on the 5th 
February and, after making some investi- 
gation, he arrested Bhola, Abdul and Jan 
Mohammad. It 1s alleged that, while he was 
bringing ‘these three persons to the Police 
Station a mob of 2,000 persons forcibly 
tescued the prisoners and assaulted NO 
Constables who.attemped .to resist. 

Thereafter Bhola, Abdul and Jan Moham- 
mad _ were placed upon "their trial for the 
offences ennumerated in Ali Beg’s complaint 


and were convicted under sections 352, 426. 
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and 379, Indian Penat Code, and sentenced 
as follows:—Bhola to rigorous imprison- 
ment for one month under section 379;Indian 
Penal.Code. and one month under section 
426, Indian .Penal Code; Abdul and Jan 
Mohammad to rigorous imprisonment for one 
month jinder section 426, Indian ‘Penat 
Code. Against that .order ‘there was a 
reference to the High Court and on the 22nd: 
May 1922 Mr. Justice Adami set aisde the 
convictions and .directed a re-trial. That 
re-trial bas not yet been concluded. i 
Meanwhile, the Police had instituted. 
an inquiry against the persons who had 
been engaged in the rescue of the prisoners, 
and in regard to that occurrence, they, on 
the 5th February, sent up 20 persons for 
trial to the Sub-Divisional Magistrate of 
Arraria. The result was that nine out of. 
these 20 were acquitted and the remaining 
eleven, who are respondents in the present 
appeal, were convicted and sentenced 
as follows: Bhola, Abdul and Jan 
Mohammad to one month's rigorous impri- 
sonment and to a fine of Rs. 20 each under 
section 224, Indian Penal Code; Ramchariter, 


Rajkumar, Rashid Mian, Makhru Sahu, 
Bunsi Chamari, Phul Mohammad, Kutubu- 
ddin and Mohammad Irfan to cne 


month’s rigorous imprisonment and to a 
fine of Rs. 20 each under section 225, 
Jndian Penal Code; all the eleven accused. 
to- six months’ rigorous imprisonment 
each under sections 147, 225 and 332, 
Indian Penal Code. ‘The sentences of impii- 
sonment in all cases to run concurrently. 

An appeal was then preferred to the 
Sessions Judge of Purnea and he, on the &th 
September 1922, reversed the conviction 
holding that. the arrest. of the 3 prisoners 
was illegal, and that the appellants had: 
committed no offence. 

The present appeal has been preferrcd: 
by the Local Government against that 
order of acquittal.and the 12 appellants 
before the Sessions Judge : are now resspon- 
dents. before us. 

Mr. Gour Chandra Pal on behalf of the. 
respondents. contends that the learned 
Magistrate distrusted the truth of Ali Bez’s 
complaint and, acting under section 202, - 
Criminal Procedure Code, sent it to the 
Pélice for enquiry and report, that the 
Police had no jurisdiction to do anything 
more. than to hold a local inquiry and to 
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send their report to the Sub-Divisional 
Magistrate, and that-they were incompe- 
tent to exercise any of the powers which 
they may have possessed under the -general 
provisions: of the Criminal Procedure. Code, 
either under section 54, Criminal Procedure 
Code. or under the Chapter relating to the 
investigations of cognizable cases, In. other 
words, it is.contended that the arrest of 
the $th February was not an act done in 
excess of jurisdiction but with complete 
absence of jurisdiction. ps 
. -It is necessary, therefore, to see what 
was the meaning of the order of the 3oth 
January. Reading that order it is impossi- 
ble to say that it was an.order made under 
‘section 202, Criminal Procedure | Code. 
In my opinion it was: an order directing 
the Police to exercise the independent 
powers conferred upon them by the 
law. The learned Deputy Magistrate 
nowhere says that he is proceeding under 


section 202, Criminal Procedure Code, or 


that he distrusts the truth of the complaint; 
and, in these circumstances, the question. 
is whether the Police were entitled to pro- 
ceed -with the investigation. independently 
of the Magistrate, even though a complaint 
was pending before the Magistrate in re- 
gard to the same matter. In my opinion 
there was nothing in the law to preven 
such a course. ; i 
The Criminal Procedure Code draws a 
clear difference between jurisdiction to 
try and jurisdiction to investigate and it 
is possible to conceive of cases where, cl- 
though the Magistrate may distrust a com- 
plaint or delav in passing orders, the Police 
would be failing in their duty, if they did 
not arrest an offeuder against whom 
a cognizable offence has been made 
out. Much more so would this. 
case where the Magistrate after recording 
the complaint finds that a regular Police 
investigation would be more suitable and 
intentionally keeps the complaint pending 
in order that the Police-may exercise their 
powers of investigation and arrest in- 
dependently of the Magistrate. 
opinion this is what he did in the 
present case. | 4 


= 


But even if the order of the Magistrat 


was an order under section 202, Criminal: 


Procedure Code, I cannot. see why the 


jurisdiction. of the Police to arrest and to. 
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send up.a charge-sheet was ousted. In prac- 
tice, of course, the Police would not 
ordinarily take independent action in 
respect of a complaint which had 
already -been distrusted by the Magistrate, 
but to lay down the general proposi- 
tion that a Magistrate’s order under sec- 
tion 202, Criminal Procedure Code, debars 
the Police from exercising their powers 
of arrest and investigation, would, in my 
opinion, be neither expedient nor correct. 

Therefore, from any point of view, the 
Police had in this case jurisdiction to take 
cognizance of the information which was 
given to them. 


Mr. Pal next contends that in fact there 
was no information upon which the 
Police could act. ‘The reply to this is 
that the Police. had the complaint 
which had been recorded by the Magistrate. . 
His reply to that again is that if he was 
not acting under section 202, Criminal Pro- 
cedure Code, then the Magistrate had 
no authority under the Code to send the 
complaint at all to the Police. Assuming 
that this was so, and assuming that the 
Magistrate acted extra-judicially, the fact 
remains that the Police got information 
upon which they could proceed. At its 
lowest, the communication was a request 
from a private person that investigation 
Should be made and I fail to see how the 
Police were precluded from taking cógni- 
zance of the subject-matter of that communi- 
cation. But, in my opinion, the Magis- 
trate’s order stands on a higher footing. 
As the executive head of the Police he 
had power to send that complaint to the 
Police and to direct them ' to investigate, 
in either case the jurisdiction of the 
Police could not have been ousted. 

The next question is whether the Wri- 
ter Head Constable had authority to make 
the investigation. Now, section 4, clause (5) - 
of the Criminal Procedure Code, clearly 
shows that the Writer Head Constable 
in this case was qualified to do so. The 
Sub-Inspector in charge was ill and although 
the Writer Head Constable admits, that 
he has not been generally empowered to 
Investigate cognizable cases, he being the 
officer in charge of the Police Station on 
that, day, itewas his duty to make the in- 
vestigation, : 


- 
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The only question that remains is, whether 
the arrest which followed on the 5th Feb- 
ruary was lawful. Now section 54 of the 
Criminal Procedure Code is clear and the 
first clause of that section says that if 
a Police Officer finds that reasonable com- 
plaint has been made or credible informa- 
tion has been given or a reasonable sus- 
picion exists he is competent to arrest the 
accused person. Itis contended by Mr. Pal 
that in this case there was no reasonable 
complaint or credible information or reason- 
able suspicion. To this the reply is that there 
was, first of all, the complaint which had 
been recorded by the Sub-Divisional Mag- 
istrate. It is, however, urged that in the 
complaint before the Magistrate was a 


charge of a cognizable offence against 
Bhola only, and that against Abdul 
and Jan Mohammad there was only 


a charge of assault and mischief. 
Now, although the vernacular complaint 
states that Bhola was the person who 
snatched away the purse in the English 
statement recorded by the Magistrate there 
is no qualification or discrimination 
and all the three men are charged with the 
tobbery. Again, when the Writer Head 
Constable arrived at Joki Hat Ali Beg re- 
peated the accusation, and in these circum- 
stances it seems impossible to say that the 
Writer Head Constable had not credible 
information against all the three accused. 
In my opinion it was his duty to arrest all 
three and to leave it to the Court to decide 
which, if any, were guilty. 

It is, however, contended that, inasmuch 
as the Magistrate himself had not thought 
it necessary to issue process in the first in- 
stance, the Police Officer was put upon 
his guard and that he did not in fact be- 
lieve that there was any cognizable' case 
against the three men. In my opinion, 
.this was not the position. There was no- 
thing before the Writer Head Constable to 
indicate tbat the Magistrate did not.believe 
the charge, and, as I have said before, even 
if he had known that the Magistrate was 
doubtful, his LEISCICHOR would not have 
been ousted. ' 

In these circamstances, the view. taken 
by the learned Judge seems to be wrong. 
The arrest was lawful, there was no absence 
of jurisdictioh and, therefore, any assembly 
which had for its obj ect the resctie of the 
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prisoners ot the commission of an assault. 
upon the Police while engaged in the law- 
ful exercise of their duties; was an unlawful 
assembly within the meaning of the Indian 
Penal Code. 

Our: attention has been drawn to “In the 
matter of Charu Chandra Majumdar” 
(1) in which a learned Judge of the 
Clacutta High Court held that, a 
letter. written by the Criminal Investiga- 
tion Department in Bombay to the Police 
Commissioner in Calcutta asking for. the 
arrest of a certain person, was not suffi- 
cient information to justify resort to the 
provisions of section 54 of the Criminal 
Procedure ‘Code. ‘That case, however, is 
of no real assistance, for it must surely be a 
question of pure fact whether or not in the 
present case the materials before the Police 
Officer were sufficient to set section 54 
in motion. If he should be so unfortu- 
nate as to betinable to establish those facts, 
the arrest must of course be pronounced 
illegal. In my opinion he has discharged 
the onus and his proceedings were perfect- 
ly legal. 

In his view of the case, it is unnecessary 
to examine the arguments addressed to us 
as to the scope of section 99, Indian Penal 
Code. There are observations in Queen- 
Empress v. Dalip (2) in Nowrangi Singh v. 
Queen-Esnpress (3) and in Queen-Empress v. 
Pukot Kotu (4) which may lead to the in- 
ference that, even though the arrest is 
illegal, resistance is unlawful if the Police 
acted in good faith and under colour of 
their office. Mr. Pal asks us to distinguish 
these cases and hold that they cover irregu- 
larities and not illegalities. I agree that it 
is often .said that section 99 extends not 
to cases where there is complete absence 
of jurisdiction but only to cases where 
there is jurisdiction and : something has 
been done in excess of jurisdiction. It 
is, unnecessary for us to examine the 
authorities dealing with this part of the 
case because, in my opinion, there was no 
illegality or irregularity whatsoever in the 
arrest. 

(1) 35 Ind. Cas, 57 44 C. 76; 20 C. W. N. 1233 ' 
18 Cr. L. J. 73. 

(2) iu 246; A. W. N. (1895) 48; 8 Ind, Dec. 

I 
= s 4c. W. N. 134; 28 C. 411 

(4) 19M. 349 5 I Weir 45 and one a Dec, 

. S.) 948. ee 
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. The order, therefore, that we shall make 
is, that the appeal be allowed and that 
the case be remanded to the Sessions 
Judge of -Purnea for re-hearing. He will 
decide the questions of fact which arise 
upon the evidence. We only decide the 
question whether the arrest was legal. 

The District Magistrate, upon receiving this 
judgment, will call upon the respondents to 
surrender and will then inform the Sessions 
Judge of the fact of his having done so 
in order that he may fix a day for the re- 
hearing of the appeal. As the respondents 
were on bail in the Court of the Sessions 
Judge, the District Magistrate will be com- 
petent to release them on adequate bail 
to appear before the Sessions Judge fot the 
hearing of the appeal. 

Bucknill, J.—1 agree. 


Z.K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL CRIMINAL, 
February 20, 1922. 
Present :—Sir Lancelot Sanderson, KT., 
Chief Tustice. 
EMPEROR— PROSECUTOR 
VEYSUS 
SAFDAR REZA—ACCUSED. 
Penal Code {Act XLV of 1860) 5. 
offence under—Conseni of woman, effect of. 
In a prosecution under section 366 of the Penal 
Code the fact that the girl concerned, at the time 
she was enticed away from her home by the 
accused, had the intention of having illicit inter- 
course with him, is no defence to the charge under 
that section. The intention of the accused (and 
not that of the girl) is the material matter in the 
case. [p 380, col, 2.] 
Mr. H. S. Suhrawardy, for the „Prisoner. 
Mr. B. L. Mitter, for the Crown. 
JUDGMENT.—In this case the accused 
Safdar Reza was convicted by the Jury 
of an offence under section 363 and of an 
offence under section 366 of the Indian 
Penal Code by a majority of 7 to 2, which 
verdict I accepted, and the matter which is 


366, 
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now for consideration arises with regard 
to the offence. under section 366. The 
offence under section 363, in this case, 
consists of kidnapping from lawful 
guardianship—no question arises with 
regard to that matter. But with regard to 
section 366, the material part which applies 
to this case, is kidnapping a woman “in 
order that she may be forced or seduced 
to illicit intercourse. ”’ 

In this case there was no suggestion of 
any force being used by the accused, and 
I left it to the Jury to say whether the girls 
Matabia and Bhagbania or either of them, 
were kidnapped by the accused in order 
that they or either of them might be seduced 
to illicit intercourse. The Jury by their 
verdict found that the accused kidnapped 
the two girls with that object and: inten- 
tion, and found him euilty under section 
366 by a majority of 7 to 2, as well as un- 
der section 363. 

The evidence was that after the accused 
had kidnapped the two girls he did in fact 
have sexual intercourse with both the girls 
at Goberdanga. It was, however, argued 
on behalf of the accusedthat at the time 
the girls left Doman’s house they had the 
intention of having illicit intercourse with 
the accused and that, if that were their 
intention, the accused could not be convicted 
under section 366. 

In order that this question might be ar- 
gued before me, I directed the Jury to give 
a special finding upon this question, and 
they found that the girls intended, at 
the time they left Doman’s house, to have 
illicit intercourse with the accused. 

The question, therefore, arises  whe- 
ther that fact is sufficient to prevent the 
accused being convicted. under section 366. 

On the evidence it appears that neither 
of the girls had been seduced until 
their illicit intercourse with the accused 
at Gcberdanga, which took place after the 
kidnapping by him. The material facts 
in this respect, stated shortly, are that both . 
the girls were under 16 years of age. ‘They 
lived in Calcutta with Doman, who is the 
father of Matabia and the uncle of Bhag- 
bania, whose parents were dead, and he 
was, therefore, the lawful guardian of 
both girls. They had been married some 
four years before this occurrence, but it 
was- proved that neither of them had lived 
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with their husbands. They had come back 
to Calcutta immediately after the marriage 


ceremony. 
The evidence of Matabia on the question 
of seduction was as follows:—' / I had no 


connection with any one else." With 
regard to Bhagbania it seems to me that 
the Doctor's evidence was important: 
he found that in her case the hymen 
had not been ruptured: he said that there 
could be sexual connection without the 
rupture of the hymen, and especially, having 
regard to the fact that the hymen in this 
girl was situated far up in the passage, 
that it would be possible to allow a certain 
amount of penetration without injuring 
the hymen. Bhagbania said that the 
accused cohabited with her at Goberdanaga 
The Doctor's evidence shows this may 
have been possible; but the Doctor’s evidence, 
in my opinion, is inconsistent with Bhag- 
bania having been in the habit of cohabit- 
ing with other men. 
' It is admitted that with regard to the 
offence under section 363, that is, kidnap- 
ping from lawful guardianship, the girls 
' being under 16 years of age, their consent 
is immaterial. It is further conceded that 
the .offence dealt with by section 366 is 
merely an aggravated form of the offence 
created by section 363; and it would, 
therefore, seem to follow that when the 
matter under consideration in relation 
to section 366, is the seduction to illicit 
intercourse of a girl under 16 years of age, as 
in this case, her consent or intenticn would 
be just as immaterial as it would be in con- 
nection with the offence dealt with under 
section 363.. l 

One object of the sections under consider- 


„ation is not onlyto protect the rights of 


parents and others having the lawful 
guardianship of girls under the age of sixteen, 
but also to protect the girls themselves ana 
to prevent persons taking improper advan- 
tage of their youth and inexperience, and 
it is obvious that, on the facts. of this case, 
however willing the girls may have been, 
the accused was the cause of their being 
-seduced from the path of virtue and having 
illicit intercourse with him. 

In.my judgment, therefore, the fact 
that the girls, at the time they were enticed 
away. from their home by,the accused, 
tad the intention of having illicit inter- 
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course wtih him, 1s no defence tothe charge 
under section 366. 

On the facts of this cese the consent of 
the girls, who were under the age of sixteen 
and who had not had any illicit intercourse 
with any man before the accused, is not in- 
consistent with their haviug been seduced 
to illicit intercourse by him. 

In my judgment, the intention of the 
accused is the material matter, and on the 
findings of the Jury and the facts of this case, 
there can be no doubt that he kidnapped the 
gitlsin orderthat they might be seduced 
to illicit intercourse with him. In my 
judgment, therefore, on the facts of this 
case the point which has been raised con- 
stitutes no defence to the charge under sec- 
tion 366 of the Indian Penal Code. There 
is no question as to the propriety of the ‘ver- 
dict of the Jury or the liability. of 
the accused to be convicted in respect of 
the charge under section 363 of the Indian 
Penal Code. But inasmuch as the greater 
offence under section 366 includes the lesser 
offence under section 363, the accused 
should not be convicted under both. I, 
therefore, convict him under section 366. 

The offence, in my judgment, isa serious 
one, the conduct of the accused was calcu- 
lated to ruin the two girls for life; fortu- 
nately they were discovered and brought 
back to their home, and I hope that the 
damage done to them by the accused mav 
not be irremediable. 

The chance which they aow have, how- 
ever, was in no way due to any action 
or repentance on the part of the accused. 
He took advantage of the girls, who were 
in a humble walk of life, kept them “in an 
out of the way village for over two „months, 
and acted in such a way as was calculated 
to ruin their lives. 

l sentence the accused to two  years' 
rigorous imprisonment. 


B. N. Accused convicted. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 865 

» _ OF 1922. 

- . . October, 5, 19223 
Preseni:-—Mr, Justice Scott-Smith. 


 '",KISHEN SINGH AND ANOTHER—, 


. . CONVICTS—PETITIONERS 

> UCFSHS 
EMPEROR-—RESPONDENT. 
Punjab Excise Act (I of 1914), s. 61 (1) (a), 


(z) (a)—Possession and sale of liquor. 


Accused No, 1, a licensee for liquor, brought a 
certain quantity of liquor to the house of accused 
No. 2 who was his father. On a purchaser asking 
for liquor accused No. 2 called to accused No. 1 
to bring the liquor. The price for the liquor 
was handed over to accused No. 2: 

Held, that it could not be said, either that 


` accused No. 2 was in joint prossession of the liquor 


with accused No. zi, or- that he had joined in the 
sale of the liquor within the meaning of section 61 
(1) (a) and (2) (a) of the Punjab Excise Act. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Gujranwala, dated 
the 22nd March 1922, affirming that of the 
Magistrate, First Class, Gujranwala, dated 
the 8th February 1922. l 


Mr. Anant Ram, for the Petitioners, - 


x.  JUDGMENT.—The evidence for the pro- 


secütion has been believed by the two lower 
Courts and I.see no sufficient reason for 
rejecting it inrevision. At the same time, 
I do not think .the difference between the 
cases of Kishen Singh and his son Khushal 
Singh has been sufficiently considered, 


Khushal Singh was a licensee -for sale 
of liquor at Gakhar and he it was, according 


‘to Attar Singh witness, who brought the 


8 bottles of liquor to Gujranawala. "The 
possession, therefore, was his exclusively and 
the mere fact that he brought the liquor 
to Kishen Singh's house does not make 
the possession joint of himself and Kishen 
Singh, Further, I do not think it can be 
held that the latter joined in the sale merely 
because he called to his son to bring 2 bottles 
and because the money was handed to him. I, 
therefore, accept the petition so far as Kishen 


Singh is concerned, and setting aside his 


sentence  acquit him. 
refunded. . Ás far as 


conviction ‘and 
Fine if paid to be 
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Khushal Singh-is concerned the petition is 

rejected. 

| £.K. 
Petition partly accepted. 


MADRAS HIGH COURT. 

CRIMINAL APPEAL No. -I070 OF 1922. 

December 22, 1922. - 
Presenti—Mr. Justice Oldfield and 
Mr. Justice Ramesam. 
KOTTITHOTI HAMED HAJI AND OTHERS 
—PRISONERS—APPELLATS 

YEN SUS l 
EMPEROR. 

Malabar (Restoration of Order) Ordinance (I of 
1922), s, 4 (2) (b)—Spectal Magisivate—Retired 
Magistrate, appointment ^ of—~Trial such 
Magisirate— lilegality—Criminal Procedure . Code 
(Act V of 1898), ss. 12, 26, 41. 

Under section 4 (2) (b) of the’ Malabar (Restora- 
tion of Order) Ordinance only a person 
who is already. a Magistrate is eligible for 
appointment as “Spec Magistrate." The 
powers of a Magistrate terminate on his re- 
tirement from service and a retired Magistrate 
is, therefore, incompetent to be appointed a Special 
Magistrate under the Ordinance. A conviction on 
trial by‘such a Magistrate is illegal and must 
be set aside. l 

(Case-law discussed.) 

Appeal against the order of the Court 


of the Special Magistrate, Manjeri, in 
S. C. No. 6 of 1922. | 
Mr. B. Pocker, for the Appellants. 


The Public Prosecutor, for the Crown. 


JUDGMENT.—We have to deal first 
with an objection to the competence of the 
Special Magistrate by whom the appellants 
Nos. 1 to 6. accused, have been convicted. 
The only persons who, under Ordinance 
I of r922, section 4 (2) (b), can legally be 
appointed Special Magistrates are '' Magis- 
trates who have exercised the powers of 
a First Class Magistrate for not less than - 
two years.” M. R. Ry. Dewan Bahadur 
C. Gopalan Nayar, the Special Magistrate 
here in question, was, as the order appoint- 
ing him, dated rst July 1922, shows on that 


“date a retired Deputy Collector. It is not 


disputed by Mr. Pocker for the accused that 


- 
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he had before and up to his retirement ex- 
ercised first class powers for not less than 
2 years. ‘The objection to his appointment 
is that he was not on Ist July 1922 a Magis- 
trate, because his retirement had determined 
his Magisterial powers. 


The learned Public Prosecutor hardly 
disputes that only a person who is already 
a Magistrate is eligible for appointment 
as Special Magistrate, and that is clearly 
. entailed by the wording of the section. 
He contends that, as M. R. Ry. C. Gopalan 
Nayar was a Magistrate on the date of his 
retirement and was never deprived of 
his Magisterial powers, he continued to 
be one, those powers being merely in abey- 
ance in the absence of any local juris- 
diction, wherein they could be exercised, 
and that he was one for the purpose of the 
section. 
~ The definition of “ Magistrate" in the 
General Clauses Act (X of 1897) section 
3 (31) is applicable to the interpretation 
only of Acts and Regulations, not of an 
Ordinance, and is statedly not exhaustive, 
and there is no definition in the Criminal 
Procedure Code. The only references in 
that.Code to the terminations of the powers 
of a person, who has been made a Magistrate 
are in section 26 to the removal of such 
persons from office, and in section 41 to the 
withdrawal of the powers conferred on him 
"by the Local Government or the District 
Magistrate, and it is not alleged that any 
such action has been taken in the case of 
M. R. Ry C. Gopalan Nayar. But under 
section 12 Sub-Diyisional Magistrates can 
be appointed only as Magistrates in a Dis- 
trict, their powers, if they are in Govern- 
ment service, being continued under section 
40 in the case of transfer to a different 
local area. This is inconsistent with the 
view for which the learned Public Prose- 
cutor contends, since it follows from it that 
the Magisterial powers are recognised by 
the Code as subsisting only so long as the 
district or local area in which they can 
be exercised, ` although not necessarily 
that for which they were originally con- 
ferred, can be ascertained. The suggestion 
that, where no such district or area is ascer- 
tainable, the powers sre in abeyance is 
not, so far as we have been shown, supported 
affirmatively by any provision of the Code 
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and it can hardly claim even negative sup- 
port from the abserice of any provision for the 
lapse of powers, where, except in the events 
to be referred to, no necessity for such pro- 
vision will ordinarily arise. As regards 
one of such events, the temporary absence 
of ¢ Magistrate on leave, authority is avail- 
able. For In the -maiter of Pursooram 
Borooah (I) the learned Judge who dealt 
with the point, referred to the possibility 
that “what really vacated an office 
was not the going on leave, but the appoint- 
ment of another person to it,” although 
he held on other grounds that the section 
of the Code in force, corresponding with 
the present section 4o was not applicable 
to the case under decision; and in Bat 
Harku v. Sitaram Kalian (2) it was held 
explicitly that a Magistrate's absence on 
leave made no difference to his right under 
section 40 to exercise the powers conferred 
on him in the localareas to which on his 
return from various periods of leave he was’ 
transferred. The latter decision was -reach- 
ed with reference to the fact, also refer- 
red to in the former, that an officer on leave 
uuder the Civil Service Regulations retains 
alien either on his appointment or on 
one of similar character, and the conclu. 
sion suggested in the one case and 
reached in the other is by this construction 
reconctlable with the principle, which, 
sections I2 and 41 entail, that Magisterial 
powers continue, as long as connection 
with a district or a local area can be regard- 
ed as maintained. Another class of cases, 
more similar to that under our considera- 
tion, consists of those, in which the officer 
is appointed permanently to the other 
duties in the Secretariat or elsewhere, dis- 
sociated from Magisterial work and retains 
no sort of connection with a district or 
local area, in which he can exercise powers, 
authority regarding the necessity for again 
conferring powers on him on his return to 
a district is wanting. But we have ascer- 
tained that in each of these classes of cases 
the practice of Government is in accord- 
ance with the principle just referred to. 
That is to say, powers are not conferred 
again, where an officer has left a district 


(1) 2 C. 117; x Ind. Jur. 312; x Ind, Dec; 
(N. 9.) 371. 
(2) 2Bom. L. R. 536. 
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on leave and returns to the same district 
or another, whilst they are, if his absence 
on other duty has entailed his dissociation 
from the work of a Magistrdte and he re- 
turns to it, his appointment to that duty 
involving an implicit withdrawal ‘of his 
powers. Such an implicit withdrawal. 1s 
contemplated in Bai Harku v. Stiavam 
Kalian (2) in the reference to the contin- 
gency that the Magistrate there in question 
had by absence without leave or after the 
end of leave lost his appointment. And 
such, a withdrawal must follow from the 
vesignation of an appointment or its termi- 
nation, such as occurred in the case of M. 
R. Ry. C. Gopalan Nayar, inasmuch as his 
connection with any district or local area 
in respect of which his powers could with 
reference to section 72 be regarded as 
subsisting, then came to an end. The 
conclusion must be that M. R. Ry. C. 
Gopalan Nayar had ceased to be a Magts- 
trate and was not one, when he was ap- 
pointed a Special Magistrate under the 
Ordinance. His appointment was, therefore, 
‘invalid, 

' The result is that the appellants have not 
‘been tried by a legally constituted Court; 
that their convictions must be. set aside 
- and that they must be re-tried by the 
-Special Magistrate cf Malapuram. 


V. N. V. Conviction set astde 4 
Re-trial directed. 


H^. 


LAHORE HIGH COURT. 
M GGBLLANEOUS CRIMINAL, CASE NO. 31 OF 
1922. 
May.23, 1922. 
Preseni:-—Mr. Justice Martineau and 
Mr. Justice Harrison. di 
M. FAZAL ILAHI—PETITIONER 
VEYSUS 
MOHAN LAL AND OTHERS— RESPONDENTS. 
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Criminal Procedure Code (Act V of 1898), s. 


195—Penal Code (Aci XLV of 1860), 5. 471-— 
Using forged document—Offence, wher complete— 
Sanction io prosesuic—Coust enepowored te grant 


sanction. 
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The offence of using as genuine a forged docu» 
ment is complete once the document is produced 
or given in evidence. jp. 384, col 2.j 

The words “or of some other Court to which 
such Court is subordinate’’ as used in section 
195 of the Criminal Procedure Code and read 
‘with sub-section (7) of that section do not cover 
and include the High Court where the case has 
been tried in any Court other than that of a Dis- 
trict and Sessions Judge or an Additional District 
and Sessions Judge. — [p. 384, col. 1.] 

Dina Nath Gautam v. Muhammad Abdulla, 
61 Ind. Cas. 53; 2 L. 57; 22 Cr. L. J. 325, followed. 

Under section 195 (c) of the Criminal Procedure 
Code it is either the Court of fixst instance or the 
Court to which it is immediately subordinate in 
the sense given in sub-section (7) of that section, 
that can grant sanction. 'The High Court is not 
empowered to grant sanction by virtue merely . 
of iia: heard the appealin the case. [p. 384, 
col. 3.] | 

Petition, undersection 195 of the Crimi- 
nal Procedure Code, for sanction to prose- 
cute the respondents under sections 471 


and r93, Indian Penal Code. 
Mr. Oertel and Sheikh Azim Ullah, 
for the Petitioner. | 
Lala Mott Sagar, R. S., Bakshi Tek 


Chand, Kanwar Dalip Singh and .Sheikh 
Niaz Ali, for the Respondents. : 


ORDER.—Mohammad Fazal llahi ap- 
plies under section 195, Criminal 
Procedure Code, for the sanction of this 
Court to the prosecution of the respond- 
ents under various sections including 
sections 471 and 193, Indian Penal Code, 
these respondents being one Mohan 
Lal, who was a defendant in an important 
civil case, and various persons who appeared 
as witnesses. The respondents take a. 
preliminary objection that sanction cannot 
be granted by this Court inasmuch as a 
Senior Sub-Judge tried the case and the 
Court to which he is immediately subor- 
dinate in the sense in which the words 
are used in section 195, Criminal Procedure 
Code, is that of the District Judge of Lahore. 

Counsel for the petitioner relies on 
Miran Bakhsh v. Beli Ram (x), Bhadesar 
Tewari v. Kamta Prasad (2), Gudala Suriah 
v. Jamal Bee Bee (3), while the respondents 


(1) 34 Ind. Cas. 6541 67 P. L. R. 19167 x7 
Cr. L. J. 238 1. 49 Pe W. R. 1915 Cr. ` 

(2) 18 Ind. Cas. 271; 35 A, 90; ILA. I, 
14. Cr. f. J 


jJ. xI; 
SAT. | : 
(s) 31 ind. Cas. 340 | 16 Cr. L, J. 740. 
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rely mainly upon Kompella Ananiaramayya 
v. Chikkatla Tukkadu (4). It is quite clear 


as explained in Dina Nath 
Gauiam v. Muhammad Abdulla (5), 
that the words. “ or of some other 


‘Court.to which such Court is subordinate" 
as used in section r95, Criminal Procedure 
Code, and read with sub-section (7) of that 
section, do not cover and. include the High 
Court where the case has been tried in any 
"Court other than that of a District and 
Sessions Judge or Additional District and 
Sessions Judge. It is contended and the 
ruling of Banerji, J.,in Bhadesar Tewari v. 
Kamta Prasad (2), supports this view, 
that the proceedings continue and are the 
same proceedings from the time of the 
institution in the First Court until the de- 
cision of the final appeal, and that it can 
be said that an offence committed while 
a case is being dealt with by the Trial Court 
on the original side is committed at an ear- 
lier stage of the proceedings which are still 
alive at the time of the hearing of the appeal, 
and, therefore, the Court which actually 
hears the appeal, and in this case the High 
Court, can grant sanction under section 
195, Criminal Procedure Code. It is 
also pointed out that, so far as section 1095 
(b is concerned an offence committed 
during an enquiry held by a Munsif, may 
form the subject-matter of the sanction by 
a High Court, provided the enquiry is re- 
lated. to or ancillary ‘to the- proceedings 
which ate pending in that High Court 
[Gudala Suriah v. Jamal Bee Bee (3)] and this 
itis urged provides a valuable analogy. How- 
‘ever this may be, in section 195 (c) the words 
** or in relation to” do not appear and in the 
ease whichis before us there is no question 
of anything which happened during an 
enquiry but of an offence alleged to have 
been committed in the course of the trial 
of a civil suit and in the Court of the Sub- 
judge.  Sub-section (c) lays down that 
when the offence has been committed in 
any Court, “ such Court" or the Court to 
which it is immediately subordinate can 
give the sanction. Even if it be conceded 


45 Ind. Cas. I471 4r. M. 787 | 34 M. L. J. 
By (1918) M. W. N. 280; 23 M. L. T. 23517 
Y W. 533; I9 Cr. L. J. 
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that there is one proceeding from first to 
last in the trial of a civil case and that this 
includes all the stages of that trial and the 
hearing ofthe appeal, the question still re- 
mains whether the words "such Court" in 
sub-section (c) read together with the preced- 
ing words "in any Court in respect of, ete.” 
can cover and include any but the actual 
Court, before which the offence is alleged 
to have been committed, it being remem- 
bered that the offence is complete once 
the document is produced or given 
in evidence. It is not quite clear whether 
the ruling reported as Miran Bakhsh v. 


Beh Ram (1) dealt with a case which had 


arisen after the alteration of  r9r4 had 
been made in the designation of the Civil 
Courts in this Province. The point was 
certainly not raised in that case whether 
the words “such Conrt” could include the 
Appellate Court and itis not clear whether 
the District Judge whose action was called 
in question was acting under the first or 
second clause of section 195 (c). We are 
of opinion, that the only interpretation 
which can be placed upon section 1950) 
is that either the Court of first instance 
Or the Court to which it is immediately 
subordinate in the sense given in paragraph 7 
of that section, that is the Court to which 
appeals ordinarily lie, can give sanction, 
and that, in virtue merely of having heard 
the appeal, the High Court is not empowered 
to do so. D 

We, therefore, direct the application to 
be returned to the petitioner to be presented 
by him to any Court having jurisdiction 
to dispose of it. 

Z. K. 


A pplication returned, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. X121 OF I917. . 
May 8, 1922. - 

Present -—Mr. Justice Abdul Raoof and 

l Mr. Justice Abdul Qadir. 
WALAITI RAM AND OTHERS— DEFENDANTS 

| —APPELLANTS 
| à | VEYSUS 
RAM KISHEN AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch, I, Art, 61— 
Partnership—Debt paid by one partner—Coniribue 
tion, sun for— Limitation, 

A suit tor contribution by a partner of a firm 
who has paid the whole or more than his share 
of the amount of a debt due from all the partners 
is governed by Art. 6x of Schedule I to the Limita- 
tion .Act. 

_ Sri Raman Lalji Maharaj v. Gopal Lalji Maharaj, 
I9 A. 244; A. W. N. (1897) 43; 9 Ind. Dec. (N. S.) 
160, relied upon. 


“Second appeal from an order of the 
District Judge, Amritsar, dated the 4th 
April 1917, reversing that of the Sub-Judge 
Don Class, Amritsar, dated the 15th May 
1916. 


; Pandit Sheo Narain, R. B., for the Appel- 
ants. 

Dr. G. C. Narang, for the Respond- 
ents. 


JUDGMENT.—This is a second ` appeal 
arising out of the following facts. Khairati 
Mal, defendant No. 1, and Kidar Nath, 
defendant No, 6, started a firm on the 4th 
April rgo6, under the style of ''Khairati 
Mal-Kidar Nath" in which they had equal 
Shares. This firm was dissolved on the 
2nd April 1909 when a deed of release was 
executed. Kidar Nath then started: an- 
other firm under the name of Kidar Nath- 
Durga Dass. This second firm continued 
up to the 17th of December 1900, wben by 
an agreement between the creditors of the 
firm and the owners thereof one Raja Ram 
was appointed a trustee to administer its 
assets. ° On the r4th September 1914 Raja 
Ram sold the outstanding debts of the firm 
Kidar -Nath-Duiga Dass to the plaintifs 
for Rs. 550, under the deed of release relatiug 
to the firm ''Khairati Mal-Kidar Nath” 
the assets of the dissolved firm were handed 
over to Kidar Nath and he was made liable 
to pay all the debts with the exception ci 
Rs. 3,000 which was made payable by 
Khairati Mal. Jt was provided that Kkaiz- 
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ati Mal was to pay 1o the creditors of the. 
firm Rs. 3,000 or to Kidar Nath. Liberty 
was also given to him to eithér pay to the 
creditors in cash or adjust the debt by execut- 

ing in their favour singly or jointly with - 
Kidar Nath a document in favour of the. 
Khairati Mal neither paid the 
sum to the creditors nor to Kidar Nath, 
nor did be compound the debt with the 
creditors by executing any document. Kidar 
Nath, therefore, had to meet the claims 
of the creditors of the firm singly and had 
to pay off the debts, He paid off the debts 
in the year 1909. The first payment was 
made by him on the rith April 1909, and 
the last item was paid on the 24th July 
1909. At page 5 of the record is to be 
found a list of these payments which was 
filed by the plaintiffs in this case as directed 
by Court. Under ordinary conditions Kidar 
Nath would be entitled to claim contribu- 
tion from Khairati Mal in respect of :all 
the debts paid by him, but it appears by 
arrangement arrived at in the deed of 
dissolution or release dated the 2nd of April 
1909, the liability of Khairati Mal was 
limited to the payment of Rs. 3,000 only. 
It further appears that Khairati Mal was 
indebted to the firm to the extent of Rs: 3,000 ` 
and apparently he was made liable to pay 
the debts of the creditors to the'exterit 
of Rs. 3,000 for this very reason. One 
of the conditions entered in the deed of 
dissolution was that if Khairati Mal paid 
Rs. 3,000 within eleven months he would 
be entitled to realize interest for the period 
from the 2nd April 1909 at the rate of ten 
annas, per cent. per’ mensem from Kidar 
Nath, but if Khairati Mal did not pay this 
sum within eleven months he, would ‘have 
to pay subsequent interest at the same 
rate, 2.£., ten annas per cent, per mensem. 
As stated above, Khairati Mal tailed to pay 
this sum to the creditors and Kidar Nath 
had to clear off all the debts. Thus, Knairati 
Mal failed to contribute towards the pay- 
ment of the debts of the firm even to the 
limited extent provided in the deed. Kidar 
Nath, therefore, became entitled to recover 
this amount from him. It is an admitted 
fact that this sum, wasentered in the acccunt- 
"books of the firm of Kidar Nath-Durga 
Dass as being due to Kidar. Nath trom 
Khairati Mal. “While administering the 


» 


affairs of this latter fim the trustee along 
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with other outstanding debts due to Kidar 
Nath and Durga Dass transferred this item 
of Rs. 3,000 also to the plaintiffs. The 
present suit was instituted by the plaintiffs 
on the rst April 1915. After giving a 
summary of the facts as above stated, the 
plaintiffs claimed Rs. 4,143-12 from the 
defendants on account of principal and 
interest and put their cause of action in 
the plaint thus: “Kidar Nath's business 
failed, and Raja Ram was appointed a 
trustee to settle his debts, etc., Raja Ram 
sold the outstanding debts, including the 
claim in suit, to the plaintiffs who are 
entitled to realize Rs. 3,000: principal and 
Rs. 1,143 interest, viz., Rs. 4,143-1I2 in all, 
from defendants Nos. I to 5 who are mem- 
bers of a joint Hindu family, of which 
Khairati Mal was the manager." 

The suit was resisted by defendants 
Nos. r to 5 upon various grounds which 
are summarised in the judgment of the 
Trial Court. It was pleaded (7) that the 
suit was barred by time; (7) that Khairati 
Mal was not liable to pay Rs. 3,000 to Kidar 
Nath but to the creditors of the firm and 
that Khairati Mal had never authorised 
 Kidar Nath to pay to the creditors on his 
. behalf: (4) that the plaintiffs, being the 
purchasers of the outstanding debts of the 
firm of Kidar Nath-Dürga Dass only, had 
no locus standi to niake the present claim 
which relates to the' dealings of the firm 
*Khairati Mal-Kidar Nath; (iv) that 
Khairati Mal had discharged his liability, 
if any, by paying off debts for more than 
Rs. 3,000. 

On the question of locus standi of the 
píaintiffs to maintain the suit the Trial 
Court found in favour of the plaintiffs. 
The question of limitation was left undeter 
mined. On the merits, however, the Court 
found against the plaintiffs and dismissed 
their suit. i 
. An appeal was preferred to the lower 
Appellate Court with the result that their 
cldim was partially allowed and a decree 
for Rs. 2,504-2-9 with proportionate costs 
was passed in their favour against the 
‘defendants Nos. X t0 5, = 
: . These defendants have accordingly pre- 
ferred this second appeal, The principal 
question to be decided in this appeal is as 
to the nature of the claim. Upon this 
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of limitation and as well as that ci the 
locus standi of the plaintiffs to maiatain the 
suit. Thelower Appellate Court has treated 
the suit as one for money payable for money 
lent and has applied Art. 57 of the Limita- 
tion Act, and has expressed an opinion that 
the debt became due by Khairati Mal to 
Kidar Nath when the partnership between 
them was dissolved. The suit being within 
six years from that date the Court held that 
it was within time having regard to the 
provisions of the Punjab Limitation Act. 
We are not inclined to agree with the learned 
Judge of the Court below as to the applica- 
bility of Art. 57. This was not a claun 
for money payable for money lent. The 
money was borrowed by Khairati Mal from 
the firm of EKhairaetii Mal-Kidar Nath. 
The suit has not been brought by the plaint- 
ilis as the assignees of the debt due from 
Khairati Mal. Khairati Mal has been sued 
as a partner of the ‘dissolved firm for con- 
tribution on the ground that his partner 
Kidar Nath had paid off all the debts. 
It is merely a coincidence that he is not 
liable to contribute to the whole extent 
of the debts discharged by Kidar Nath, 
and this is due to the circumstance that 
by mutualagreement hisliability to pay the 
debts had been limited to Rs. 3,000 only, 
but nonetheless the claim of Kidar Nath 
to recover the sum from Khairati Mal was 
based on his right to demand contributicu 
The plaintifi's suit, therefore, as the assignees . 
of the claim of Kidar Nath must be treated 
as a suit for contribution, Various Articles 
cf the Limitation Act have been suggested 
at the argument as being applicable to the 
suit. Pandit Sheo Narain has conténded 
that either this is a suit upon a contract to 
indemnify and is governed by Art. 83 
orit isone for compensation for the breach 
of a contract not in writing registered and 
comes under Art. 115. He has also 
suggested Art. 99 which is applicable 
to a guit for contribution. The two first 
mentioned Articles cannot apply, because 
the suit is neither based upon a.contract 
to indemnify, norisit a suit for compensation 
for the breach of a contract. The last 
mentioned .Aiticle cannot apply, because 
it is not a suit by a party who-has paid 


the whole or more than his share of-tke 


amount due under a joint deeree, ot by a 
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Sharer in'a joint estate who has paid the 
whole or more than his share of the amount 
of revenue due from himself and his co- 
sharers, No Article has been pointed out 
which may be specifically applicable to a 
"suit for contribution by a partner of a firm 
who has paid the whole or moreethan his 
share of the amount due from all the part- 
ners. In our opinion Art. 6r would 
apply to a suit for contribution between 
co-debtors and must be applied to this 
case. See Sri Raman Lalji Maharaj v. 
Gopal Lalji Maharaj (x). This Article is 
among those in respect of which the period 
of limitation has been extended to six years 
under the Punjab Limitation Act, All the 
payments made by Kidar Nath being within 
six years, the suit is clearly » within time. 

The argument relating to the question 
of the plaintiff’s locus standt to maintain 
the suit put forward on behalf of the appel- 
lants is that the plaintiffs, having purchased 
the outstanding debts of the firm ''Kidar 
-Nath-Durga Dass," are not entitled to 
cíaim the amount of Rs. 3,000 together 
with interest, because the -claim related 
to the dissolved firm "Khairati Mal-Kidar 
‘Nath,’i but we have already indicated 
above that this sum had been ‘brought 
into the account books of the firm “Kidar 
Nath-Durga Dass", and had been entered 
as being due from Khairati Mal to Kidar 
Nath. The plaintiffs being the assignees 
"of the outstanding debts due to Kidar 
Nath were entitled to claim the amount. 
It was further contended in the alternative 
that the plaintiffs’ claim cannot succeed, 
because Khairati Mal had discharged his 
liability by paying off certain debts, the 
aggregate amount of which is more than the 
amount claimed, In support of this argu- 
ment it has been pointed out that the firm 
“Daulat Ram-Kishor Chand” had a claim 
of Rs. 4,541-1-6 against the firm of ‘'Khairati 
Mal-Kidar Nath” in the settlement of which 
Khairati Mal had taken part and that he 
was, therefore, entitled to receive «redit 
for ‘half of that amount. It has, however, 
been found that the claim of Daulat Ram 
and. Kishore Chand was setiled by a com- 
promise under which Khairati Mal and Kidar 
Nath had to pay Rs. 1,000 each, Thus, 


(f) 19 A, 2441 A. W. Ne (1897) 43; 9 Ind; Dec, 
IN, 8 ) 160. 


a 
ehm 


INDIAN CASES, 


387 


it is clear that the only amount contributed 
by Khairati Mal in respect of this debt 
was Rs. r,000 and he Las been allowed 
credit for this sum.  Khairati Mal ciaimed 
credit for another sum of Rs. £,300 which 
he claimed to have paid for the redemption 
of certain pawned ornaments belonging 
both to Kidar Nath and to himself, On 
this account he has been held to be entitled 
to be credited with Rs. 608-6-0 and in this 
finding both the Courts below have con- 
curred. There is no force in the appeal, 
and it must be dismissed. 

The plaintiffs-respondents have filed cer- 
tain cross-objections, objecting to the deduc- 
tions allowed in favour of the defendants. 
In the first place,it has been contended: 
on their behalf that the claim of Daulat' 
Ram and Kishore Chand was not on account 
of any debt due from the firm of “Khairatt 
Mal-Kidar Nath," and that, therefore, the. 
sum of Rs. 1,000 paid by Khairati Mal 
on account of this independent debt ought' 
not to have been deducted £rom the amount . 
claimed. It has, however, been found 
as a fact by the lower Appellate Court that: 
the claim was brought by Daulat Ram and’ 
Kishor Chand for a debt due by the firm 
and this finding cannot ‘be Queuono in. 
second appeal. 

The second GONE put forward on’ 
behalf of the respondents was that the 
debt of Rs. 1,300 had been liquidated by the 
sale of the ornaments and that Khairati Mal 
had not paid anything out of his own pocket, 
for the redemption thereof, and that, there- 
fore, he was not entitled to be credited. 
with the sum of Rs. 608-6. It was, however, 
admitted by the plaintiffs in the Court 
below that Khairati Mal was entitled to be 
credited with Rs. 589-14 on this account 
and the only dispute was as to interest to, 
which Khairati Mal was clearly entitled, 
as Kidar Nath had failed to redeem thé 
ornaments which, under the terms of the 
deed of dissolution, he had undertaken 
to do. The cross-objections also, therefore, 
have no force. 

The result is that both the appeal and the. 
cross-objections fail: ean are aue mai 
costs. uu 


Z. K. A ppeal dismissed, i 
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, , DHANUSINGII Y, KESHEOPRASHAD, 
‘NAGPUR JUDICIAL COMMISSIONER’S 
E COURT. 
Seconp Civi, APPEAL No. 56 oF 1922. 
X February 7, 1923. 

Present -—Mr, Batten, J. C. 

DHANUSINGH—-PLAINTIFF No. 2 

—APPELLANT 
versus 
KESHEOPRASHAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Execution of decree— Docree directing payment 
during. fixed period— Court «closed. on last date— 
Payment into Court on re-opening day, validity of— 
Géneral Clauses Act (X of 1897), s. xo, applic- 
ability of— Limitation Act (IX of 1908), s. 4, 
applicability of. 

: Where-a person is required under a decree to 
make a payment in fayour of another, a payment 
into Courtis a valid conipliance with the decree. 

Wana Ravji v. Natu Murha, 7 Ind. Cas 992; 
35 B. 35; 12 Bom. Ix R. 818, followed. 

The law does not compel aman to,do that 
which: he cannot possibly perform and the clos- 
ing of a:Court cannot prejudice a man in doing 
an act required to be done in Court. | 
“A decree for joint; possession was passed sub- 
ject to the payment of a fixed sum by one decree- 
holder to the other by a certain date. The period 
expired while the Court was closed and the money 
was deposited into Court. on the day it re-opened. 
/The question was whether the payment was good : 

Held, (1) thatthe payment under the decree 
could validly be made into Court; 

(2) that the Court being closed on the last day 
of. payment, the payment was in time, on the 
general principle that the *laay: does not compel 
a man to do that which he cannot possibly perform; 

(3) that the fact that the payment could be 
made out of Court would not affect the case; 

Balkrishna v. Tima, 12 Ind. Cas. 810; 7 
N. L. R. 176, followed. 
^ Sheodas Daulatramv. Narayan Asaji, 12 Ind. 
Cas. 811; 36 B. 268; 13 Bom. L. R. 1153, not 
followed. 

(4) that section 10 of the General Clauses 
Act or section 4 of the Limitation Act had no 
application to the casc. 

- Wana-Ravji v. Natu Murha, 7 Ind. Cas. 992; 
35 B. 35; 12 Bom. I. R. 818, not followed. — — 

‘Appeal from a decree of the District 
judge, Saugore, in Civil Appeal No. 83 
of 1921, decided on the 29th September 192r. 

.Mr.:G. L. Subhedar, for the Appellant. 

Dr. H. S. Gour, for the Respondents. 

JUDGMENT.—The following are the facts 
of the case: The parties are co-sharers. 
The appellant-plaintiff sued the respondents- 
defendants for joint possession of a plot 
of land acquired by the defendants." On 
the 29th November r920*a decree of joint 


‘possession was passed in the plaintiff's 


favour subject to his paying one hundred 
-gupees gs contribution within six months 
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from the date of the decree. The period: 
of six months expired in the vacation when 
the Courts were closed, and the appeilant 
deposited his money in Court on the day 
that the Court re-opened. Both the lower 
Courts have held that the appellant deposited: 
the mory too late and that the decree 
could not be executed. The learned District 
Judge otserved that section 4 of the Limita- 
tion Act does not apply when the time for 
payment is fixed by a decree and not by: 
the Limitation Act. He also says that the’ 
appellant must have known that the six 
months would expire when ‘the Courts 
would be closed and that it was open to’ 
him to have sent the money to the respond- 
ents by money order before that date.  — 
‘ It is agreed on behalf of both parties. 
in this Court that the Limitation Act does 
not apply, but for the appellant it is argued” 
that section ro of the General Clauses Act, 
1897, does epply and that the section does 
not mean that the time must be prescribed 
by an Act, but includes time prescribed 
by an order passed under an Act, that is' 
by a decree. It is also argued that under 
r. I of O. XXI of the First Schedule of the 
Civil Procedure Code money payable under 
a decree may be paid into the Court, even 
though the decree directs that the money 
should be paid to the decree-holder, so that 
the appellànt had the option of paying the 
money in Court. 

In Wana Ravji v. Natu Murha (7) 
the facts were precisely analogous to those 
of the present case. The learned Judges 
heid that even where the decree directs 
payment to the decree-holder, payment. 
into Court is a valid compliance with the 
decree unless perhaps the Court directed 
that payment should be to the decree-holder 
and not otherwise. They. also considered 
that section 10 of the General Clauses Act, 
1897, came into play and that, therefore, 
the payment into Court on the day it re- 
opened was as good a payment as if the 
paynfent had been made on the last day 
allowed by the decree if the Court had. 
been open on that day. With the first 
part of this decision I am in entire agreement, 
but I venture to doubt the correctness 
of the view that section ro of the General 
Clauses Act applies, and the correct view 
appears to be, as accepted in Hirdey Narain 


(1) 7 Ind, Cas. 992; 35 B. 35; 12 Bon Ia R 8r à" 
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v. Alam Singh (2), that section 10 of that 


Act only applies to the cases in which a 
period .of limitation has been prescribed 
as mentioned in the section, and not to a 
condition prescribed in the decree. 

. In Balkrishna v. Tima (3) Drake-Brock- 
man, J. C., held that the period ofetwo years 
allowed by section ar (x) of the Indian 
Limitation Act, 1908, for the institution 
of certain suits was not affected by section 10 
of the General Clauses Act. He, nevertheless, 
held that the law does not “compel a man 
to do that which he cannot possibly perform 
and that the closing of the Court cannot 
ptejudice a man in doing an act required 
to be done in Court. He also held that the 
fact that these principles are embodied 
in section 4 of the Limitation Act and section 
10 of the General Clauses Act did not prevent 
their application to the case before him. 
For the respondents it is pointed out that a 
different view was taken in Sheodas Daulat- 
ram v. Narayan Asaji (4), but I prefer to 
follow the ruling of Drake-Brockman, J.C. 
. For the respondents, it is further argued 
that while a suit can be filed only in a Court, 
the appellant had the option of payment 
to the respondents, so that the ruling of 
Drake-Brockman, J.-C., is inapplicable. But, 
as I have already said, I agree that a pay- 
ment into Court is a valid compliance 
with the decree, and I am of opinion that the 
Court could not by being closed shorten the 
time allowed by the: decree. 

For these reasons I hold that the hundred 
rupees were paid.in time, I set aside the order 
of the lower Courts, and direct the Executing 
Ccurt to proceed with the execution pro- 


ceedings. Costs will be costs in the pro- 
orc 
N. H. Order set aside. 


(2) 48 Ind. Cas. 353; 41 A. 47; 16 4. L. J. 892. 

(3). 12 Ind. Cas. 810; 7 N. L. R. 176. 

(4) 12 Ind. Cas. SII; 36-B. 268; 13 Bom. L. R. 
1153. < . ; 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 109 OF f922. 
ctober 23, 1922. 
Present :—Mr. Justice Martineau and - 
. . Mr. Justice Moti Sagar. . 
UDHE RAM—PLAINTIFF APPELLANT 
VEYSUS 
NARAIN SINGH-—DEFENDANT— 
RESPONDENT.. 
7 Jurisdiction — Redemption suit — Valuation— 
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Forum of appeal—Punjab Courts Act ( vr of 1918), 
s. 39 (1) (a). 

The question of jurisdiction to hear an appeal 
in a redemption suit has to be determined with 
reference to the claim made and not to the decision 
on the claim. 


Muhammad Khan v. Askak Muhammad Khan, 
106 P. R. 1895 (F. B.) and Chuni Lal v. Beli Ram, 
20 Ind. Cas. 473; 229 P. L.R. 1913; 196 P. W. R. 
1913, followed. 

Kishan Chand v. Taj- -ud-din, t Ind. Cas. 870; 
23 P. R. 1909; 37 P. W. R. 1909 and Dyal Singh 
v. Ram Rakha, 14 Ind. Cas. 78; 54 P. R. 19125 
122 P. W. R. 1912, distinguished. 

Plaintiff sued to redeem a bungalow on payment 
of Rs. 3,550. The defendant claimed Rs. 20,894. 
The suit was decreed on payment of Rs. 13,419. 
Plaintiff appealed to the High Court: 

Hold, that under section 39 (1) (a) of the Punjab 
Courts Act the appeal lay to the District Judge. 

First appeal from the decree of the Sub- 
ordinate Judge, rst Class, Multan, dated 
the 28th November 1921. 

Mr. Mukand Lal Puri, for the Appellant. 

JUDGMENT.—In this case -the plaintiff 
sued for redemption on payment of Rs. 3,550, 
the defendant pleaded that the amount 
due to him was Rs. 20,894-15-6, and the 
finding of the Subordinate Judge is that the 
amount dueis Rs. 13,419-3-o. The plaintiff 
has filed his appeal in this Court, whilst 
the defendant filed his in the District Court, 
The District Judge has referred the question 
of jurisdiction to this Court. In Muhammad 


‘Khan v. Ashak Muhammad Khan (x) 


it was held by a Full Bench that the. questión 
of jurisdiction had to be determined with 
reference to the claim made and not to the ` 
decision on the claim, and that ruling was 
followed in Chun: Lal v. Beli Ram (2). 


"Mr. Mukand Lal Puri, who appears for the 


plaintiff relies on Kishan Chand v. Taj-ud- 
din (3) and Dyal Sinzh v. Ram Rakha (4), 
but the points which arose for determination 
in those cases were different. Following 
the Full Bench ruling of 1895 we hold 
that the appeals lie to the District Tudge. 
‘This is our answer to the reference from the 
District Judge, and we direct that the 
appeal filed by the plaintiff in this Court 
be returned to him ‘for presentation to 
the proper Court. 


Zi Es s Appeal returned, . 


(1) 106 P. R. 1895 (F.E). 
T 20 Ind. dd 473; 229 P. L. R. 1913; 196 


9 
ata 1 Ind. Cas. "870; 33 P. R. 1909;.37 P. W. 
R. 1909. 


(4) .14. Ind. Cas., 78; 54 P. R. 1912: 122 P. W. 


ES 1912, 


- -t 


pe 


f- 


95 


' OUDH JUDICIAL COMMISSIONER’S | 
: COURT. 
EXECUTION: DECREE APPEAL, No. 17 
OF 1922. 
February 23, 1923. 
Present -—Mr. Dalal, A. J. C. 
HAYAT MUHAMAD-—APPLICANT— 
| APPELLANT 
. VEYSUS 
. NAGESHWARI PRASAD—Opposrr 
PARTY-—RESPONDENT. 
| Civil Procedure Code (Act V of 1908), O. X X I, 
‘vv, 69, 89, O. X X X I V, vr. 7, 8 (4)—Decree, pre- 
"liminary, for redemption —M origage-money not paid 
within time allowed—Decree absolute foy sale— 
* Deposit of money before sale, effect of. 


A mottgagor who fails to deposit the níortgage- 
¡money within the time allowed by the decree 
for redemption in his favour is entitled to pay 
off.the money and redeem the property even 
- after the mortgagee has obtained a decree absolute 
for sale under O. XXXIV, r. 8, cl. (4) of the 
Civil Procedure Code and the sale has been 
ordered in pursuance thereof. Norcan this right 
of the mortgagor be deferred till the mortgagee 
' chooses to take action and bring the property to 
“sale. 

. Vallabha Valiya Rajah wv. Vedapuraiti, 19 M. 
. 40; 5 M. L. J. 282; 6 Ind. Dec. (N. S.) 733 (F. B.), dis- 
` tinguished. " 


! he provisions of O. XXI of the Code of Civil 
‘Procedure apply to sales after the passing of 
| the decree absolute for sale under O. XXXIV, 

r.8, of the Code. l | 
! Tai Kishori v. Mohammad Ali Mohammad 
' Khan, 60 Ind. Cas. 560; 7 O. L. J. 620, referred to. 
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CAY AT MUHAMAD V. NAGESHWARI PRASAD. 


the mortgagor, 


c (1925 


On 6th August, Nageshwari Prasad, res 
presenting the interest of the original mort- 
gagors, deposited in Court the entire amount 
due for which sale was ordered under the 
decree absolute. The mortgagee thereupon’ 
objected that, aftef the passing of the decree 
for sale, “the mortgagors had no right to’ 
deposit the money and redeem the property. 
Both the lower Courts disallowed the objec- 
tion, so the mortgagee, Hayat Muhammad, 
has come here in second appeal. 

The objection of the mortgagee does 
not appéar to be tenable. It was held by 
a Full Bench of the Madars High Court in 
Vallabha Valiya Rajah v. Vedajuratt (1) 
that a mortgagor, who had made default 
in payment of the mortgage-money within 
the time limited by the decree in a suit 
for redemption, was not entitled to apply 
for execution of the decree after the time 
limited. This ruling had reference. to the 


‘provisions of sections 92 and 93 of the Trans: 


fer of Property Áct which are now replaced 
by rr. 7 and 8 of O. XXXIV of the Code 
of Civil Procedure. In section 93 there 
was a provision that, on the passing of án 
order under that section, that is, an order 
for sale on non-deposit of the money by 
the plaintiff's right to 
redeem and the security shall, as régards 
the property affected by the order, both 
be extinguished. There is no correspond- 
ing provision of that nature in r.' 8 of 
O. XXXIV. When the provisions relating 


. Appeal against a decree of the District 
, Judge, Eyzabad, dated the 21st March 1922, 
. confirming an order of the Sub-Judge, 


- Fyzabad, dated the 15th January 1921. 
Messrs. Wasi Hasan and Wasim, for the 


to procedure in the Transfer of Property 
Act are included in the general Code of 
Civil Procedure, the intention appears to 
be, that the provisions of O. XXI will 
'govern execution proceedingsin sale, subst 





; Appellant. : 
Mtr: Bisheshay Nath, forthe Respondent. quent to the passing of the final decree for 
4 sale. The decree for esecution at present 
JUDGMENT.—The facts of the second before the Court is, that the property be 


sold for a certain sum to satisfy the claim 
of the mortgagee. That is a decree in 
favour of the mortgagee and the mortgagor 
is entitled to satisfy it within the pericd È» 
of linfitation. It is difficult to understand 
how the mortgagor- can be prevented from 
satisfying the decree. passed against him, . 
In Jai Kishori v. Mohammad Ali Moham- 


‘appeal are as follows: A  usufructuary 
. mortgage was effected by Asil Din and 
Musammat Chandar Dei to- Haji Badullah 
: on 28th June, 1894.. The mortgagors obtain- 
ed a preliminary decree for redemption under 
O. XXXIV, 1. 7 on 21st of August 1917, 
and the date fixed. for payment was 21st 
. February 1918, No payment was made, 
so, onthe application of the mortgagee, a 
/ decree absolute for sale utider O. XXXIV, 
.r. 8,(4) was passed by the Court on 26th 
' October 1918. No action to get the prop- ^ (1) 19M. 40; 5 M, IL, J. 282: 6 Ind, Dec. (N. s.) 
erty sold was continued by the mortgagee. 733 (F. B]. OC 
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mad Khan (2), a learned Judge of this Court 
observed : ‘“ It is now generally agreed that 
the provisions of O. X XI would also apply to 
sales ordered under O. X XXIV of the Code" 
(page 629* of the report). It was conceded 
by the appellant’s learned Counsel here, 
that if the property in suit were actually 
put up to auction, the respondent could 
pay the money and save the sale under 
r. 69, and that even after sale, he could 
get the sale set aside on deposit of the 
purchase-money under r. 89 of O. XXI. 
His contention was that, until the 
_ mortgagee chose to take action and 
' bring the property to sale, the mortgagor 
judgment-debtor.of the decree absolute 
, had no right to move in the matter. 
If this were true, the procedure would be 
devoid of any reason. Rules of procedure 
are to be liberally construed in order to 
do justice between judgment-creditor and, 
judgment-debtor. The intention of r. 8is 
that an end should be put to the mortgage 
once a suit for redemption is brought, and 
such an intention would be defeated if the 
mortgagee after obtaining.the decree abso- 
lute for sale is permitted not to proceed with 


' the sale, and to prevent the mortgagor from ' 


satisfying the decree. I think, that in this 
case what the mortgagor proposes to do 
is to pay off the decree passed against him, 
and, in my opinion, he is entitled to do so. 
For these reasons, I dismiss this appeal 
with costs. 
G. I. Appeal dismissed. 
(2) Go Ind. Cas. 560: 7 O, L. J. 620. 
““#Page of 7 O, I. T.—[Ed.] u 
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PATNA HIGH COURT. 
ÁPPRAL FROM. APPELLATE DRERER 
NO. 250. oF 1921. 


Jauuary 29, 1923. 
Present:—Mr. Justice Ross. 
HIRA RAUT-——PLAINTIFF— APPELLANT, 
UEFSTES ; 
FAKIRCH : XD MAHTON AND OTHER? 
DEFENDANTS—RESPONDENTS. .. 

Transfer of Property Act (I V of 1882), s. 72 (b) 
— Mortgage with possession— Reni of mortgaged 
land to be paid by morigagee— Covenant to pay rent 
along with principal — Redemption, suit for—Mort- 
gagee, right of. 

Apart from any express contract, it isincumbent 
ou a mortgagee in possession to pay arrears of rent 
in respect of the mortgaged property, in default 
of payment of which the property is liable to be 
sold. When he has made such payment he has 
a statutory right, in the absence of any contract 
to the contrary, to add it to the principal. 


In a mortgage-deed the property was 
stated to be hypothecated for the principal sum 
but the mortgagee was authorised to pay arrears 


‘of rent and the mortgagor covenanted to pay any 


such amount paid by the mortgagee along with 
the principal at the time of redemption. It -was 
urged that the stipulation as to the re- 
payment of rent was a separate contract independ- 
ent of the mortgage security and that if it was 
anintegral part of the agreement, it was a clog 
on redemption: oot " 
Held, (1) that it was the statutory right of the 
mortgagee to add the amount. of the arrears of 
rent paid by him to the principal, and the mort- 
gagor was bound to pay the same at the time of 
redemption; | 
(2) that there was nothing in the contract to 
take the case out of the Statute ; it merely ac- 
knowledged the statutory right and gave effect 
to it. à 


Appeal from a decision of the Subordi- 
rate judge, Muzaffarpur, dated the oth 
Tune 1920, affirming a decision of 
the Munsif of Hajipur, dated the 31st 
J uly ) i919. 

Mr. S. N. Bose, tor the Appellant. 

Mr. Janak Kiskore, for the Respondents. 

JUDGMENT.—On the 14th of November 
1896, 17 kathas and 8 dhurs of land were . 
mortgaged by defendant third party to 
defendants second party iu the name of 
defendants first party in consideration of 
an advance of Rs. 61. On the 26th of May 
:916 the defendants third party sold tbe 
premises to the plaintiff who brought this 
suit for redemption. The defence was 
that, besidesgthe principal sum advanced, 
the plaintiff was liable to pay rent from 
1304 to 1325 with interesf thereon which 
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had been paid’ by defendants. second party 


while in possession of the mortgaged property. . 


The only question in this appeal is as 
to the liability of the plaintiff to pay the 
rent when redeeming the property. Both 
the Courts below have held that he is liable 
and he appeals against that decision. The 
question is one, of the construction and 
effect of-that portion of the Sudbharna 

eed which relates to the payment of reat. 


[hat passage has been translated as follows: | 


“The payment. of.Zemindar? rent shall 
rest with the Bharnadar. I, the executant, 
neither have nor shall have any concern 
therewith.. The, Bharnaday shall himself 
obtains receipt on, my.hehalf. At the time, 
. of. payment -of the said principal amount, 
E shall pay the rent with interest at Rs. 2 
per cent. per mensem.” Mr. S. N. Bose in an 
interesting argument contended that the land 
was hypothecated for the principal sum only. 
The words in the deed-are “As security 


for the said amount of debt I hypothe-. 


eate the.mortgaged property." It is argued 
that the -stipulation as to the repayment 
of the rent is a separate ‘contract indepen- 
dent of the mortgage security; that it con- 
tains.. only. |a personal covenant by 
the mortgagor which will not.run with 
the land so as.to affect it in the hands of a 
purchaser from the mortgagot; and that 
if. it is.an integral part of the agreement 
it is a clog on the equity of redemption and, 
therefore, the Court will not give effect to 
it. Now, even apart from the express con- 
tract, it would have been incumbent on the 
mortgagee in possession to pay arrears cf 
tent in default of payment of which the 
property might .have been sold. When 
he makes such payment he has a statutory 
right, in-the-absence-of any contract to the 
contrary, to add it to the principal. The 
question, therefore, is whether the contract 
expressed in:the deed is a contract which 
takes away this statutory right. It does 
mot do so in express words.. Does it do so 
by .necéssary implication? On reading the 
deed.I.cannot so bold. On the contrary, 
it: seems. clear. from >the undertaking to 
repay the rent with interest at the time of 
paying. the’ principal, that the statutory 
right -was: acknowledged and .given effect 
to: - It is-true that the property was hy- 
pothecated for. the principal sum, but the 
Statute incréases -that principal sum by. 
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the amount of rent paid to save the property, | 
unless it js contracted out of, and. I can ~ 
find nothing in the words here used to take 
the case out of the Statute. The words 
may not add anything to the rights of the 
martgagee but they certainly take nothing 
away trom them. The appeal, therefote, 
fails and must be dismissed with costs. - 
Appeal dismissed. -- 


+ 
. 
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LAHORE HIGH COURT. 
MISCELLANEOUS First CIVI, APPEAL 
No. 2843 OF 1921. 
June 7, 1922. | < 
Present —Mr. Justice Abdul Raool. _ 
BALLA MAL-—PLAINTIFF—APPELLANT 
VEYSUS . 
JAGAN NATH AND OTHERS-—DEFENDANTS 
| —RESPONDENTS. | | | 
Civil Procedure Code ( Act V of 1908), s. 20 (c) 
— Place of suimg—Swit to set aside colluswe decre:— 
Cause of action. ; 
Plaintiff obtained a decree against N. and attached 
certain properties belonging to the latter at Amuit- 


sar. J. obtained another decree against N. at 
Ferozepore and got it transferred for execution - 


' to Amritsar where he applied for rateable distribu- 


tion of the assets under plaintiff's decree. Plaintiff 
brought a suit at Amritsar for a declaration that 
J.'s decree was collusive and fraudulent: — 
«. Held, that the cause of action for the suit had 
arisen at Amritsar .and the Amritsar Court 
therefore, had jurisdiction to hear the suit. 


Banke Behari Lal v. Pokhe Ram, 25 A. 48; A. 
W. N. (1902) 179, Jawahir v. Neki Ram, 28 Ind. 
Cas. 502; 37 A. 189; 13 A. L- J. 190, Khushali 
Ram v. Gokul Chand, 41 Ind. Cas. 352; 39 A. 6c7; 
15 A. L. J. 638 and Ram Lal-Ishar Das v. Sang 
Ram, 59 Ind. Cas. 2; 7 P. W. R. 1921, relied upon. 

Umrao Singh v. Hardéo, 29 A. 418; 4 A. L. J. 
392; A. W. N. (1907) 112, Dau Dial v. Munna 
Lal, 24 Ind. Cas. 978; 36 A. 564; 12 A. L. J. £55, 
distinguished. 

Miscellaneous first appeal from the crdet 
of the Junior Subordinate Judge, rst Class, 
Amritsar, dated the 16th November 1921, 
returning the plaint for presentation to a 
competefit Court. 


Mr. D. C. Ralli, for the Appellant. 
Lala Jagan Nath for the. Respond- 
ents. 


JUDGMENT.—The following fates will 
disclose the nature of the question which 
is to be decided in this appeal i— 
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In 1908 one Balla Mall sued Nasir-ud-Din 
for the recovery of Rs. 1,22,000 odd. A 
decree was granted-in his favour on the 
31st July r9grr. There were subsequent 
proceedings in appeal which need not be 
mentioned. Jagan Nath and Nasir-ud-Din 
in. consequence of a claim, real or unreal 
made a reference to arbitration om the 2nd 
July 1913. An award was given on the 
6th July 1913 and in terms of the award 
a decree was passed by a l'erozepore Court 
in favour of Jagan Nath on the rrth July 
1913 for the sum of Rs. 56,208 with future 
interest at six per cent. The decree in 
favour of Balla Mal had been passed by a 
Court at Amritsar. Balla Mal applied 
for the execution of his decree at Amrit- 
sar and attached certain properties 
belonging to the judgment-debtor and 
situate in the District of Amritsar. Jagan 
Nath applied for executionof his decree 
to the: Court at Yerozepore and asked 
- for a certificate transferring the decree to 
be executed at Amritsar. When the decree 
had been transferred for execution at 
Amritsar Jagan Nath applied under section 
73, Civil Procedure Code, for a rateable 
distribution of the assests. Balla Mal 
objected to the application of Jagan Nath, 
alleging that he was not entitled toa pro 
vata share in the assets, as the decree on 
the award had been obtained fraudulently 
and without consideration in order to. de- 
prive him of the assets obtained in exe- 
cution ‘of his decree, Those objections 
were disallowed. 

. Thereupon the present suit was institut- 
ed by Balla Mal for the following relief;— 

“That a decree with costs may be passed 
in his favour against defendants to ‘the 
effect that the decree in favour of defendant 
No. I against Nasir-ud-Din dated the rrth 
July 1913 for Rs. 56,208 passed by the 
Court -of the District Judge, Ferozpore, 
according to the award is fictitious with- 
out consideration and collusive and it has 
no value against plaintiff’s decree and is not 
liable for execution, neither any property 
of Nasir-ud-Din is liablé to be attached 
and sold in that decree nor any application 
for pro rata share by defendant No. r could 
lie against plaintiff." 

One of the pleas raised in defence was 
that the suit being for the cancellation 
of a decree passed by the Ferozepore 
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Court was not cognizable by the Cout 
at Amritsar. This plea found favour with 
the learned Judge ot the Court Below and 
the plaint was returned for presentativu 
to the Court competent to. try it. i 

Bella Mall has come up in appeal to this 
Court and it has been contended on his 
behalf by Mr. Ralli that, inasmuch as a 
material portion of the cause of. action 
had taken place at Ainritsar, the plaintiff 
was entitled to institute his suit,either at 
Amritsar- or at: Ferozepur. in support 
of his contention the leaned Counsel has 
relied on the following cases which fully 
support his argument:— 

Banke Behari Lal v. Pokhe Ram’ (1), 
Jawahir v. Neki Ram (2), Khushali Ram v. 
Gokul Chand (3) and Ram Lal-Ishar Das.v. 
Salig-Ram (4). aE jus 

The learned Judge of the Court below has 
held that inasmuch as the decreé sought 
to be set aside was obtained in l'erozepur 
that was the cause of action for this: cage, 
In my opinion this view is incorrect. Balia 
Mall was not a party to the suit of Jagan 
Nath and the decree in no way affected 
him. He, therefore, had no cause of 
action to sue for the setting aside cf 
that deciee on any ground. It: was only 
when the decree was transferred for exe- 
cution to Amritsar and an application was 
made for a pro vata share in the assets, 
that a cause of action arose entitling the 
plaintiff to prefer the claim. On, the facts 
it is clear. that the main cause of action 
did take place at. Amritsar. Mr. Jagan 
Nath, the learned Vakil for the respondent, 
has relied on Umrao Singh v. Hardeo 
(5) and Dau Dial v. Munna Lal 
(0) and has contended that the’ passing 
of the fraudulent decree must be taken to 
be the cause of action for the suit; but in 
both these cases thedecree had been passed 
against the plaintiffs in the suits, and, there- 
fore, their only cause of action was the 
passing cf the decree. Those cases are, 
therefore, clearly -distinguishable from: the 
present case. o | : 

I accordingly set aside the order of thé 
lower Court and remand the case to tha 

(1) ' 25 A. 48; A. W. N. (1902) 179. s 

(2) 28 Ind. Cas. 502; 37 A. 189; 13 A: I. J..190. 


. (3) 41 ind. Cas. 352; 39 A. 607; 15 A. L. T. 638. 
(4) 59 Ind. Cas. 2; 7 P. W. R. 1921. J: 63 


(5) .29 A. 418; 4 A. L. J. 392; A. W. N., (1907) 
(6) .. 24 Ind, Qas. 978;-36:A, 5647/12 Ay Lg Ji'955,- 
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Court with the direction that it should tre- 
, ceive back the plaint and dispose of the 
suit on the-merits. Costs will abide the 
' result. 
Z. K. Order set aside; 
Case remanded. 


a paa cd 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civit, REVISION No. 77 OF 1922. 
September 14, 1922. 

Present :—Mr. Simpson, A. J. C., and 
Syed Wazir Hasan, A. J. C. 
CHAUHARJA BAKHSH AND OTHERS— 

; PLAINTIFFS— APPELLANTS 


VEYSUS 4 
KALKA PANDE-—DEFENDANT-—OPPOSITE 
. PARTY. 
Civil Procedure Code {Act V of 1908), s. 115 


—Oudh Rent Act (X X I I of 1886), 
under— Assistant Collector, 
io High Court. . 

The Court of an Assistant Collector, when exer- 
clsing jurisdiction under the Oudh Rent Act, 
over due class of cases in which the course of appeal 
lies to the High Court, is a Court subordinate to 
the High Court, within the meaning of section 
115 of the Civil Procedure Code. [p. 394, col. 2.] 


Maheshur v. Bhikh Chand, 68 R. A. R. 1893; 
Babu . Udres, Singh v. Ram Bharos, 63 R. A. R. 
1892, Indar Parshad v. Babu Fateh Chand, 9 
Ind. Cas. 747; 14 O. C. 38 and Debi Bakhsh 
. Singh v, Habib Shah, 19 Ind. Cas. 526; Sco O. C. 
194; 17 C: W. N. 829 ; ILA, L. J- 625: 18 C. 
L. J. 9; 15 Bom. L. R. 640; 14 M 
. (1913) M- W. N. 566; 25 M. L. J. 
. 331: 40 I. A. 151 (P. C^, referred to. 

Application. against an order of the 
‘Assistant Collector of the First Class, Sultan- 
pur, dated -the 4th April 1922. 

Messrs. Haider Husain and Niamat Ullah, 
for the Applicants. 


Mr. Ishri Prasad, for the Opposite Party. 


` JUDGMENT. 
revision under section X15 of the Code of 
Civil Procedure. The application in the 
first instance came up for hearing before 
one of us sitting as a single Judge of this 
Court but in view of the a beer of the 
question raised in the preliminary objection 
by the Pleader for the opposite party, the 
matter was referred to a Bench of two 
Judges. The application has come petore 
us for decision. 

“ The application arises out ofa suit jor the 
recovery of rent brought. by: the .applicants 


S. IIQ, Sutt 
whether subordinate 





INDIAN 


' IQ2I. 


CASES: (1922 

against the defendent, opposite party, in 
the Court of an Assistant Collector of the 
First Class of Sultanpur. The defendant 
filed his written statement in due course 
and issues were settled on the rgth October, 
Afterwards the case was taken up 
on several dates for hearing in the presence 
of the parties but was always adjourned 
for one reason or another till the 4th March 
1922 on which dateit was disposed of. On 
the last-mentioned date the defendant failed 
to appear andin his absence some evidence 
was produced on behalf of the plaintifis 
and finally the Court decreed the suit remark- 
ing in the judgment that it was to be an 
ex parte decree. The defendant thereafter 


.applied to the same Coürt asking for the 


said decree to be set aside. The Court 
accepted the application and passed an 
order setting aside the decree. This appli- 
cation impugns the validity of that order. 
A preliminary objection is taken on behalf 
of the defendant, opposite party, that no 
revision lies to this Court under section 115 
of the Code of Civil Procedure from the order 
passed by the Assistant Collector in. this 
case. It is argued that the Court of an 
Assistant Collector exercising jurisdiction 
under the Oudh Rent Act, is not a “Court 
subordinate” to this Court within .the 
meaning of section 115 of the Code of Civil 
Procedure. 

Itis admitted that the case out. of 
which this application arises falls with- 
in the class of cases in which the course 
of appeal lies to the Court of the 
District Judge and to this Court under 
section Xi9 of the Oudh Rent Act. 
The chief function of a Court of Appeal 
is to redress the error of the Court 
from whose decision it. has jurisdiction 
to entertain an appeal. Prima facie, there- 
fore, the Court of the Assistant Collector, 
when exercising jurisdiction over the class 
of cases in which the course cf appeal lies 
to this Court, is a Court subordinate to this 
Court. Whatever might have been our 
own opinion on the subject, if the matter 
were ves integra, the precise question now 
raised was raised and considered so far 
back as the year 1893. In the case of 
Maheshur v. Bhikh Chand (x), Dr. Howell, 
with telerenee to an earlier decision of two 


4 “4 
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(1) 68 R. 4. R, 1893. 
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MAGAN MAL v. DARBARILAL CHOWLHARYS 


'Judges of this Court in the case of Bal 


Udres Singh v. Ram Bharos (2), decided as - 


follows :-- Iam of opinion that the revisional 


jurisdiction of this Court under section 622, 


Civil Procedure Code, read with section 155 
- of the Rent Act, is restricted to those cases 


"in which the course of appeal lies to this | 


‘ Court under sections 119 and r19-B of the 
latter Act, and does not extend to cases 
-in which the course of appeal lies to the 


- Board." 


The matter was again considered 


-ın the case of Indar Parshad v. Babu Fateh 


Chand (3) by a Bench of two Judges of this ' 


: Court and the view expressed n Maheshur 


~ 


.v. Bhikh Chand (xi) was affirmed. These 


: decisions have consistently been acted upon 


: went’ in appeal 


: in-this Court as we have ascertained from 


the office and other instances were also 


‘ quoted before us. A matter which eventually 
to His Majesty’s Privy | 


Council: from a decision of this Court was 


‘heard by this Court under an -application 


in revision arising out of a suit for recovery 


‘of rent decided by an Assistant Collector 


+ 


- of the First Class and willbe found reported 


as Debi Bakhsh Singh v. Habib Shah (4). 


. The decision of this Court is reported as. 
: Debi Bakhsh Singh v. Habib Shah (5). 


On these grounds we are not disposed to give 
effect to the preliminary DERE OH and 


` accordingly reject it. 


On the merits of the case, it is argued 


. on behalf of the applicants that the Assistant 


Collector had no jurisdiction to set aside the 


- ex parte decree because that decree, in the 
. circumstances of the case, could not be 


deemed to have been passed under. the 
provisions of O. IX, r. .6, of the Code of 
Civil Procedure. It is true that the proper 
procedure for the, Ássistent Collector to 


. have adopted in deciding the suit was one 
- which is.provided by. r. 3 of 0. XVII of the . 


Code, but as the order which he has passed 
in the case is manifestly a just and sensible 
Order we are not disposed to interfere with 


_ it in the exercise of our revisional jurisdic- 


(2) 63 R. A. R. 1892. 


(3) 9 Iud. Cas. 747; 14 O. C. 38. 
(4) 19 Ind. Cas. 526; 16 O. C. 194; 17 C. W.N’ 
829; 11 A. L. J. 625; 18 C. L. J. 9; 15 Bom. 
.L R. 640; 14 M. L. T. 333 (19 13) M. W.N. 
566; 25 M. L. J. 148; 35 A 331 


(P. C. 


(5) 4 Ind.Cas 711. 
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tion; The application is, therefore, 
dismissed with costs. MES: 
N. Ke Revision rejected. 


PE OO EP 


NAGPUR JUDICIAL COMMISSIONER'S 


MISCELLANEOUS Civi, PETITION NO. 13° 
OF 1922, : 
January 30, 1923. 
 Present;—Mzr. Batten, J. C., and 
Mr. Hallifax, A. J. C. 
Seth MAGAN MAL, AND ANOTHER— 
PLAINTIFFS—AÀPPIICANTS : 
- ' VEYSUS ` 
DARBARILAL CHOWDHARY— 

DEFENDANT—NON-APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 110 
— Amount and nalure of suit—Interest decreed, 
whether to be considered— Valuation of property 
—Daie of valuation. 

In determining whether or not a case fulfils 
the requirements of section 110 of the Civil Proce- 
dure Code, as regards amount and nature, interest 
awarded on the amount decreed should be taken 
into consideration. 

. Dalgleish v. Damodar Narain Chowdhury, 33 C. 
1286, Moti Chand v. Ganga Prasad” Singh, 


, 24 A. I74 at p. 177; 6 C. W. N. 362; 29 I. A. 40; 
. 4 Bom. L. R. 159; 8 Sar. P. C, J. 247 (P. C), referred 


to. 

Subramania Aiyar v. Sellammal,31 Ind. Cas. 
296; 39 M. 843; 2 L. W. 1057; 18 M. L. T. 450 
(1915) M. W. N. 941; 30 M. L. J. 317, distinguished. 

The point of time to be considered, as to the value 


` of the property under the second paragraph of 


section 110 0f the Civil Procedure Code, is the date 


. of the judgment under appeal to the Privy 


Council. 

Mahabir Prasad Singh v. Anup Narain Singh, 
46 Ind. Cas. 137; 3 P. L. J. 377; (1918) Pat. 246; 
5 P. L. W. 327, followed. 


Application forleave to appeal to His 
Maj esty in Council against the decree 
passed in First Appeal No. r5 of 1920, on 
the 21st December 1921. 

Sir B. K. Bose, R. B., Messrs. N. G.. Bcse, 
Se Cs D Chowdhury and P. N. Rudra, 
for the Applicant. 

Mz. G. L. Subhedar, for the Non-Appli- 
cant; ' 


ORDER.—In First Appcai No 15 of 1920 


i40 L A. 180 ^ 7. single Judge of this Court dismissed the 


suit cf the plaintiffs, the present applicarits, 
thereby reversing the judgment and decree 
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of the Subordinate Judge. Damob. The 
plaintiffs now apply for a certificate grant- 
ing thein leave to appeal to His Majesty 
in Council. | 

The suit was based on a mortgage-deed 
for Rs. 7,000 and the amount claimed was 
Rs. 9,776 together with interest to the date 
of the decree and further interest to the 
date of payment. The plaint was presented 
on the rrth December 1916, and was re- 
tarn.d to be signed by the plaintiffs person- 
ally. It was again, presented to the Sub- 
ordinate Judge on the- 2nd February 1917. 
The first hearing was on the r6th January 
19t7, and the suit was decided on the 17th 
November 1919, when a preliminary, deceree 
for sale was granted. The decree was for 
Rs.9,776 and Rs. 3,451-6-3 compound inter- 
estat 9 per cent. per annum up to the ryth 
May 1920, the day fixed for payment, 
together with interest on the total amount 
at 6 per cent. per annum up-to the date of 
actual .payment.. The appeal was filed 
.on'the'26th February 1920, and decided 
“on the 21st December 1921. | 

Tor the applicants it is contended that 
-ag the value.of the subject-matter. of the 
[decree ‘passed by the. Subordinate Judge 
“and of the decree 'on' appeal to His ‘Majesty . 
in Council is upwards of Rs: 10,000 the 
case as regards amount and nature fulfils 
‘the requirements of section rro, Civil Pro- 
‘cedure Code. ‘For the non-appplicant 
it,is objected that the amount claimed 
in.the.suit in the Court of first instance 
“baing Rs.-9,776, the case does not fulfil 
the requirements of the section. The learned 
Advocate for. the applicants points out 
-that in the tenth paragraph. of the plaint 

not only itis stated that the amount due 
‘on the date of the: suit is Rs. 9,776, but 
‘intere:t up to the date of the decree and 
further interest to the date of, payment ` 
is. also claimed. The. amount by which 
“the amount said to be due on the date of 
“the suit falls short of Rs. 10,000 is Rs. 224, 
and this amount represents the 
“for about three and a. half. months. It 
‘is represented that there was no possibility 
.of a decree being granted within three and 
a half months, so that the àmount for which 
a decree was asked amounted to Rs. ro,000. 
"^ In Dalgleish v. Damodar Nardin Chowdhury ' 
"Qj j the plaintiffs: were allowed- to take ' 
(0:49 238 C T286 75... 
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into account in this connection mesne 
profits to be ascertained in execution. 
proceedings. In Surendra Nath Roy v. 


 Dwarka Nath (2) it was held that the 
point of time to be considered, as to 
the value of the property, under the 
second paragraph of section 110 is the date 
of the  fudgment under appeal to the 
Privy Council. In Mahabir Frasad Singh 
v. Anup Narain Singh (3) the Patna High 
Court followed the practice of the Calcutta 
High Court in including mesne profits up 
to the date of the Appellate Court's decree. 
On the other hand, in Subramania 
Aryar v. Sellammal (4) mesne profits up 
to the date of the High Court's decree were 
not taken into consideration. . That case 


‘differs from the present in that in the present 


case on the date of the lower Court's decree 
-the amount decreed had amounted.to more 
than Rs. ro,000. The question before us 
cannot, we think, be said to have been de- 
cided by their Lordships of the Privy Council 
in Mott Chand v. Ganga Prasad Singh (5) 
for their Lordships say: ‘‘The amount 


.or value of the subject-matter of the suit in 


the Court of first instance, construing that 
in the manner 1nost favourable to the 
proposed appellant, was at the outside 
the amount for which he recovered 
his decree which was below Rs. 10,000.’ 
The facts in Kesho Prasad ‘Singh v. 
Shiva Saran Lal (6) are hardly such as 
: to afford any guide in the present case. ' 

On the whole, we are of opinionthat the 
case does satisfy the requirements of section 
Iro as to amount and nature, since on the 
date of the decree the amountto be paid on 
the date fixed already included together with 
interest an amount exceeding Rs. 190,000 
and a decree including interest up to the 
date of the decree. had been asked fori in 
the plaint. 


35 Ind. Cas. 605; 44 C. 119; 24 C. L. J- 356; 
Ò. E 
as. 137; 3 P. L. J. 377; (1918) P.t. 
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. Cas. 296; 39 M. 843; 2°. W. 1057; 
: 450; (1915) M. W.-N. 941; 30 M. I. J. 
) 24 A. 174 at p. 177; 6 C. W -N, . 362; 
I. A. 40; 4 Bom. L. R. 159; 8 Sar. P. C. J. 247 (P. C5. 
(6) 44 Ind. Cas. 475; 3 P.L. J. 3177 oe 1, W, 
240, | 
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We may observe further that the appeal 
involves a substantial question of law' of 
generalinterest, namely, whether the consi- 
deration of the mortgage was illegal in the 
circumstances found by this Court. 

. -A certificate will be granted. l 

W. C. A. Certificate granted, 


=.. PATNA HIGH COURT, 
APPEAL FROM APPELLATE DECREE No., 296 
l Or 1921. 

February. I, 1923. 
Present-—Mr. Justice Ross. 
JAGDIP PANDEY AND OTHERS— 
DEFENDANTS—-ÁAPPELLANTS 
YEN SS 
Musammat TAIBUNNISSA AND OTHERS 

— PLAINTIFFS— RESPONDENTS. 
^ Chil Procedure Code (Act V of 1908), O. X IIT, 
¥v,it; 2— Admission of documents ai late stage— 
Discretion of Court — Refusal to admit documents— 
Appeal, second, competency of. 

It is matter for the discretion of the Trial Court 
to admit a document produced at a late stage, 
but in such matters of procedure the Court should 
' Jean to an interpretation which advances justice 
rather than to a contrary interpretation. 

Ranchhod Hivabhat vw. Secretary of State for 
India, 22 B.173; ri Ind. Dec. (N. S.) 657, referred 
to. `- 

Where the documents sought to be putin evidence; 
have an important bearing on the question at 
issue in the trial and there is no ground for supposing 
that they have been fabricated the Court should 
not feject them. f 
. The refusal to admit a document produced 
ata late stage of the case is a ground for second 
appeal. 

-Talewar Singh v. Bhagwan Das, r2 C. W.N. 
312; 8 C. L. J. 147, referred to. 20.4 

Appeal from a decision of the District 
Tudge, Darbhanga, dated the r8th, Novem- 
ber. 1920, confirming a decision of the 
Munsif, Samastipur, dated the 31st May 
1920. 

Mr. Janak Kishor, for the Appellants. 

Mr. Sd. Md. Tahir, for the Respondents. 


JUDGMENT.—The omy point argued 
in this appeal is that the Munsif was wrong 
in refusing to admit in evidence:a letter 
written by Mr. Mackenzie and certain jama- 
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bandis which were . tendered late. The 
District Judge agreed with -tbe Munsif and 
held that these documents were rightly 


rejected. 


That this is a ground in second appeal 
has been held in Talewar Singh v. Bhagwan 
Das (I). It is true that it i$ a matter for 
the discretion of the Trial Court: but as was 
pointed in Ranchhod Hivabhai v. Secre- 
tary of State for India. (2), in such matters 
of procedure the Court should lean to an 
interpretation which advances justice rather 
than to a contrary interpretation. Now in 
this case these documents had been exhibit- 
ed in a case under O. XXI, r. 100 between 
the parties to the present litigation. ‘There 
was, therefore, no ground for. supposing that 
they had been fabricated and they evidently 
had an important bearing on the question 
at issue in the trial: The Court below, in 
my opinion, erred in the exércise of its dis- 
cretion in rejecting these documents. I. 
therefore, decree this appeal, set aside the 
decrees of the Courts'below'and direct that 
the case be remanded for re-trial by the 
Munsif after taking in evidence the jama- 
bandis and the letter written by Mr. Macken- 
zie. Costs will abide the result. : 

Z. K. Appeal allowed, . 

(1) 12 C. W. N. 312; 8 C. A ee 

(z) 22 B. 173; 11 Ind. Dec. (N. s.) 697. 


MADRAS HIGH COURT. 
. APPEAL AGAINST APPELLATE ORDER 
No. 20 OF 1922. 
January 10, 1923. 9 
_Present:—-Mr. Justice Spencer and 
Mr. Justice Venkatasubba . Rao. 
PALANCHERI GOVINDA. MENON—»^ 
DEFENDANT—APPELLANT i 
VEYSUS — E 
POOKOTE KUNTI KRISHNA MUNN åA- 
DIAR AND ANOTHER—RESPONDENTS. : 
Res judicata— Execution proceedings— Moyig igs 


_ de Fin not passsdi—— 
Sale of certain items allowed without objection — 


: Application for sale of ‘other item: — Objecion à; 
‘to non-exisience of final decree, maintainability bf.: 
1 » 


In a suit jor redemption, pending an appeal 
against the preliminary decree, a final decree wng 
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passed. The Appellate Court varied the preliminary 

‘de :2e-by enhancing the amount to be paid to the 
anottgagee. After the’ variation, no fresh final 
decree was passed. The decree-holder, however, 
applied for sale of certain items of property, which 
was ordered without objection by the judgment- 
debtor, On a later application to sell certain 
other items, of property, on objection being taken 
by the judgment-debtor to the executability of the 
decree on the ground that there was no subsisting 
final decree: 

Held, that though the Executing Court did not, 
cn the prior occasion, expressly hold that the 
decree was” executable, in spite of the absence 
oí a final decree, yet as that objection should have 
been taken,and as the sale was ordered in execution 
of the decree as it stood, the effect of the order 
was to decide iu favour of the executability of 
the decree and that the judgment-debtor was 
Barred by the rule of ves judicata from raising the 
objection that there was no final decree in respect of 
.the items now sought to be sold, and the mere 
fact that the previous application was for the 
sale of other items did not make any difference. 
[p. 399, col. 2.] : 
|: *Epoor Ramasamy Reddy v. Kandadai Ranga- 
mannar Iyengar, 23 Ind. Cas. 390; 26 M. L. J. 
255; (1914) M. W. N.622; 15 M. L. T. 246. Subba 
Chariay v. Muthuveeram, Pillai 14 Ind. Cas. 264; 
.36 M. 553; 24 M.L.]. 545, Mungul Pershad Dichit v. 
"Grija Kant Lahiri, 8 C. 531; 8 I. A. 123; 11 C. L. 
"R: 113; 4 Sar. P. C. J.249; 4 Ind. Dec. (N.$.) 32 
(P. C), Raja of Ramnad v. Velusami Tevar, 59 
. Ind. Cas. 880; 40 M. L. J. 197; 19. A. L. J. 168; 13 

L. W. 290; (1921) M. W. N. 51; 33 C. L. J. 218; 25 
C. W. N. 581; 23 Bom. L. R. 701; 29 M. I. T. 345 
(P, Cy, relied on. | 


t 


Appeal against the order of the District 
Court of South Malabar, dated 20th August 
1921, in Appeal Suit No. 178 of 1921, pre- 
ferred against the order of the Court of 
the Subordinate Judge of Ottapalam, dated 
11th November 1920, in E. P. No. 14 of 1919 
in Original Suit No. 24 of 1922 (Palghat 
Sub Court). 

Messrs. C. V. Anania Krishna Iyer and 
C.Unikanda Menon, for the Appellant. 

Mr. K. P. M. Menon; for the Respond- 


ents. 
JUDGMENT. . 

Spencer, J.—This second appeal arises 
out of the orders: passed in execution of 
the decree in a suit for redemption of a 
mortgage of a number of items of property 
in Malabar. The decree of the Original 
Court was passed on;24th February 1913, 
‘and there was a final decree of that Court 
on 22nd April 1913. Meanwhile, an appeal 
was brought against the preliminary decree, 
and that appeal was decided on 27th Decem- 
ber 1913. The present application is one 
.made by. the mortgagor. to sell items 
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II.to 120. ‘There was a previous applica- 


tion to seil items I to ro, upon which aii 


- order for sale was passed on 23rd July 1915. 


The present application was. made -on 20th 
January I9rg. ET 

‘Two questions arise for our decision. 
The first is, whether the present application 
is barred by limitation, as more than 3 years 
have elapsed from the date of the Appellate 
Court's decrée. The second question is, 
whether the application for sale is valid 
when no final decree has been passed, since 
the Appellate Court's decree varied the 
First Court's preliminary decree by enhanc- 
ing the amount to be paid to the mort- 
gagee. 

On the first point I feel no difficulty in. 
holding that the present is an application 
in execution, and it is made within three 
years of previous applications in execution 
of the same decree under Art: 182 clause 5 
of the Limitation Act. It is, therefore, 
within time. 

The second question is one of -some 
difficulty. The order of the Executing- Court 
on 23rd July 1915 was that the items I to 10 
should be sold as prayed for. At first, the 
decree-holder asked for the sale of all the 
items I to I20. The petitioner's final prayer 
was to sell the items I to 10, and .they 


were accordingly sold. No -objection was 


then raised by the mortgagee-judgment- 
debtor that the application was not ad- 
missible in the absence of a final decree. 
On the authority of Govinda Tharagan v. 
Veeran (i) it was open to a mortgagor to 
apply for the sale of the mortgaged property. 
and accordingly items I to 10 were sold.  : 

It is argued for the respondents that at 
the time when that order was passed the 
executability of the decree was in question. 
The appellant’s learned Vakil seeks to dis- 
tinguish the present application from the 
previous one on the ground that that was 
only an application for selling items I to Io 
and he contends that the order does not 
operate ,as ves judicata in an application 
to sell different items. He also points out 
that the application then made purported 
to be made under O. XXXIV; r. 8, Civil 
Procedure Code (1908), as well as under the 


p 


(i) x2 Ind. Cas. 432; 36 M. 32; 21 M. L. Ji 941; 
ro M, L. T. 322; (1911) 2 M. W. N. 323, a 
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Exscution Chapter, so that if an objection 
had then been taken that there was no 
final decree, the decree-holder might have 
asked the Court to treat that application 
as one for a final decree as he was then in 
time under Art. 181 for applying to the 
Court to pass a final decree. 

In Epoor Ramasamy Reddy V. 
Kandadai Rangamannar Iyengar (2) a 
similar objection was raised that an 
order absolute had not been made before 
executing a mortgage-decree, and it was 
held that the objection could not prevail 
when an order fcr execution had already 
been made after notice, and that order 
had not “been set aside. An attempt is 
made to distinguish that case on the ground 
that there the property was the same in 
both the applications for execution, whcreas 
here the items are different. But here, as 
in that case, the decree was the same, and 
the objection to the executability of the 
decree is an objection, which, if raised, would 
be common to the present 'application and 
‘to the previous one. In Subba Chariar 
v. Muthuveeram Pillat (3), it was held that, 
where in the course of a second application 
for execution of a money-decree an objection 
was raised thet the application was barred 
by limitation; not being within 3 years of 
the date cf attachment, the judgment-debtor 
was estopped from contending that the 
attachment was not subsisting. The items 
appear to have been partly the same as 
in the previous petition, and partly fresh 
items,. but the attachment was the same. 
In Mungul Pévshad Dichit v. Grija Kant 
Lahiri (4) thé Privy Council held that if 
. dán order for execution had been made by 
& Court which had jurisdiction to decide 
whether the decree was barred by time or 
not, even though such an order might be 
erroneous, if it was not reversed, it "would 
operate as res judicata in a subsequent appli- 
cation to execute the same decree. In 
Raja of Ramnad v. Velusami Tevar (5), 


(2) 23 Ind. Cas. 390; 26 M, L. T. 255; (1914) 
M. W. N. 622; 15 M. Ty. IN 246. 
13) 14 Ind. Cas. 264; 36 M. 553; 24 M. L. J. 


5: 
T 6 C. 51; 8 L A. 23: I1 C. L; R, x13; 4 
P. C. Ja 249: 4 Ind. Dec. (x. s.) 32 (P. C). 
(5) 59 Ind. Cas. 880; 40 M. L. J. 
= j 168; 13 L. W. 290; (1921) M. W. 
L. J. 216; 25C.W.N 
29 M. L:T 


Sar. 


» 51; 33 
^ 845 (P. 


8. W. 275. 


o 23 Bom. I. NR 701j - 


a similar objection as 16 limitation arcse. 
The a appellant was the assignee of a decree, 
and oh a previous application to execute 
the decree, a plea of limitation was raised. 
Their Lordships observed that. it was not 
necessary to decide. whether or not the 
plea would have succeeded if au appeal 
had been brought against the order for 
execution, As the defendants did not appeal 
from the order then made, it was not com- 
petent for the Executing Court in subse 
quent proceedings to allow the plea to be 
raised a second time. Applying the reason: 
ings of those decisions, mutatis mutandis, 
to the present case we may say that, even ' 
though the Executing Court did not, on a. 
previous occasion, pronounce in so many. 
words that the decree was executable in 
spite of their being no fina! decree passed 
after the Appellate Court's decree, yet as 
that objection should have been taken then 
and as sale was ordered in execution of the 
decree as it stood, the effect of that, order 
was to decide in favour of the executability 
of the decree and it is not open now to the 
appellant to raise the objection that there 
is no final decree in respect of the items 
now involved. No doubt, the items are 
different, but the question that should have 
been raised on the: previous occasion and 
that is sought to be raised in the present 
case relates to the executability of the decree 
as a whole and that is a question common 
to all the items. I am, therefore, of opinion 
that the appellant is barred by ves judicata 
from raising this objection. in the present 
case and that the apr must be dismissed 
with costs. 

Both parties agree that, before the final 
execution is made, a Commissioner should 
be appointed and there should bea valuation 
of the improvements effected since the 
last valuation was made. 

I consider it unnecessary to express an 
opinion whether, es was held by two learned 
Judges in Nanu Nair v. Kundan Ashta- 


‘murthi (6), there: should be only one decree 


in mortgage suits in Malabar. 
Venkatasubba Rao, J.—I - entirely: agree 


and have nothing to add. 


V. N. V. Appeal dismissed; ' 
(6) 47 Ind.- Cas. 914; (19318) M, W. N: 55t; 
z 
~ oF 
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MOTI LALI, V. RAMEHELAWAN DAS, 


.. PATNA HIGH COURT. 
` APPEAL FROM APPEALLATE DECREE 
NO. 928-oF 1921. 
February 8, 1923. 
.. Present -—Mr. Justice Ross. 
MOTI LALL AND ANOTHER—DEFENDANTS 
—APPELLANTS 
T VEYSUS 

.RAMKHELAWAN DAS—PLAINTIFF 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
. Will, construction of—Property devised for per- 
formance of sradh ceremony—Ceremony performed 
by volunteer, effect of. 

A testator devised certain property to the 
- defendants for the purpose of defraying the ex- 
penses of the performance of his sradh ceremony. 
The defendants being minors, the sradh ceremony 
of the testator was-performed by a volunteer : 

- Held, that, under the circumstances, the defend- 
ants took the property free from the burden and 
that it could not be said that there was an intestacy 
with regard to the devised: property. 


Appeal from a decision of the Subordinate 
Judge, Patna, dated the 6th October 1920, 
modifying a decision of the. Munsif, First 
Court, Patna, dated the 28th February 1920. 


‘Mr. Sundar Lall, for the Appellants. 
Mr. Janak Kishor, for the Respondents. 


: : JUDGMENT.—This. appeal raises a ques- 
tion of the construction of the Will of one 
Kandhai. The ‘plaintiff and defendant No. 4 
are the nearest agnates. The defendants 





Nos. r and 2 are the sons of a daughter of -- 


a: brother of the testator. One of the pro- 
visions of the Will related to 1 bigha and 
5--kaihas of land and“it is this property 
which is the subject-matter of the suit. 
The plaintiff claimed to be jointly entitled 
to this property along with defendant No. 4 
on the ground that it had not been disposed 
of ‘by Kandhai in his Will, 


The Munsif held. that the property had 
"been disposed of in favour of defendants 
Nos. 1r and 2; but this decision was reversed 
by.the Subordinate Judge. The Wil recites 
that these defendants Nos. 1 and 2 lived with 
the testator.as his own children. Alter 
other dispositions of property .the testator 
goes on to say that he has kept the remain- 
ing I bigha 5 kathas. ratyati kashat for the 


purpose of, performing the syadh ceremony | 


of the executant. After the death of the 


executant, Moti Lall ani Debi Iall, sons . 


of Jaggu Mahto, who dre the own materual 
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grandsons of Hossaini Mahto, the executant's 
brcther, and who are the Chachera grandsons 
of the executant, will obtain possession 
over the same and sell it and perform the 
sradh ceremonies of the executant from the 
consideration money and the cremation 
ceremony* and sradh of the executant may 
be performed by one of the two Chacnera 
grandsons only. ‘‘AndI zive to Moti Lall 
and Debi Lall mentioned above atter my 
death all the properties." In the schedule 
annexed to the Wiil there is a further re- 
ference to this piece of iand as follows; 
“ This land the executant has kept for per- 
forming his funeral ceremonies and. Moti Lall 
and Debi l,all are hereby authorised to 
perform the funeral ceremonies after my 
death by one of the above-mentioned persons 
and sell the land as described below and 
spend the same in my sradh." The two 
legatees being minors the funeral ceremonies 
were actually performed by defendant No. 4. 
The contention of the plaintiff.is that the 
result of this has been that there is an in: 
testacy with regard to 1 bigha and 5 kathas, 
I am wholly unable to.see why this result 
should follow. The testator willed that 


this 1 bigha 5 kathas should come to thé 


possession of defendants Nos. r and 2 and 
he directed them to sell it and perform his 
svadh ceremonies with the proceeds; but, 
if the svadh ceremonies were validly per- 
formed by a volunteer, the plain result 
was that they took the property, free from 
the burden. I see absolutely no reason 
why, because a volunteer stepped in and 
performed the sradh ceremonies, this pre- 

erty which was specifically devised should 
go oft to the agnates as intestate. 

` The appeal is decreed with costs and the 
decree of the Subordinate Judge is set aside 
and the decree of the Munsif is restored. ` 


Zz. K. Appeal allowed, ` 


X 
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ELIAS HAJI AHMED Y. HAJI ESMAI, SAIT. 


BOMBAY HIGH COURT. 
: ORIGINAL CIVIL JURISDICTION APPEAL 
| No. 76 OF 1921, . 
January 16, 1923. 
Present -—Sir Norman Macleod, KI, 
Chief Justice, and Mr. Justice Crump. 
ELIAS HAJI AHMED-—APPELLANT 
UeYSUS 
' K. B. HAJI ESMAIL SAIT—RESPONDENT. 


Procedure— Commissioner’ s Yeport, appeal against 
'— Application for further divections—Trial Court, 
jurisdiction of. 

While the hearing of exceptions to the report 
of a Commissioner are pending in an Appellate 


‘Court, the Trial Court is not competent to hear 


any application for further directions on the Com- 
it does hear such 
an application and pass a decree, the plaintifi's 


‘remedy is to get rid of the decree by an appeal. 


Mr. Bahadurjt, for the Pla/ntiff. 
Mr. Kamdar, for the Defendant. 
JUDGMENT.—This case has been set 


. down before us in a somewhat informal 
‘manner owing to an extraordinary series 


by Mr. Justice Kajiji. 


of errors of procedure which have been 
committed. Originally, there was a refer- 
ence to the Commissioner and on that refer- 
ence to the Commissioner, a report was 
made. The plaintiff filed exceptions to 
the Commissioner's report which were heard 
The plaintiff, dis- 


' satisfied with the decision of Mr. Justice 


*a 


Kajiji, filed an appeal, and to a certain ex- 
tent succeeded in this Court, but while the 


` appeal proceedings were pending, it seems 


“that the case was set down before the Judge 
for directions and costs on the' Commis- 


sioner's report. That could only properly be 


' done after the exceptions had been dealt 
with and finally disposed of. While the - 


‘hearing of the exceptions was pending in 
‘this Court, the lower Court was not come 


` petent to 


hear any application for 


: further directions on the Commissioner's 


"report which had 


not been finally 
settled. The Court having made an order 
on further directions a decree was drawn 
up. ‘Then the decision was given by this 
Court on the exceptions, but it was incum- 
bent on the plaintiff, as there was a final 
decree on the record, to appeal from that 
decree. 

The plaintiff, instead of appealing against 
the decree, made an;application to the Com- 
missioner to = his report in accordance 

2 


~ 
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with the decision. of the Appeal Court, and 
the series of errors was completed by the 
Commissioner amending his report and the 
defendants filing exceptions to it. The 
whole of the proceedings in the lower Court 
while the appeal was pending were incom- 
petent, but as a decree has been passed, 
the only way that the plaintiff can get rid 
of it is by an appeal. At present he is out 
of time, but he can make. an applicatior 
to have the delay excused. The defendam 
has asked for time and, therefore, we . 
“will hear the application next Monday. 
All costs to be reserved. 
Order accordingly. 
W. C. A, 


PATNA HIGH COURT.  . 
APPEAL FROM APPELLATE DECREE 
NO. 551 OF 10921. 
February 26, 1923.. 
Present -—-Mr. Justice Ross. 
JAG SAH AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
. VEYSUS. - = 
SRIKANTA PRASAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Escheat— Burden of proof — Tenure—Death of 
grantee— Reversion to landlord. ` 
The burden of establishing title by escheat 
is on. the person who asserts it. Where a, tenure 
granted by a Zemindar is anything less than,a per- 
manent and heritable tenure, the property reverts 
tothe Zemindar on the failure of the heirs of the 
grantee. [p. 402, col. 2.] < 
Sonet Kooeyr v. Himmut Bahadoor, t C. 391; 
25 W. R. 239; 3 I. A. 92; 3 Sar. P. C. J. 608; 3 Suth. 
P. C. J. 257; r Ind. Dec. (N. Ss.) 245 (P. C), Nü 
Madhab Sikdar v. Narattam Sikday, 17 C. 826; 
8 Ind. Dec. (N. S.) 1095, referred to. 1 
Appeal from a decision of the 
Ádditional Subordinate Judge. of Chapra, 
‘dated the gth December. 1i920, affirming 
a decision of the Munsif, Third Court: of 
Chapra, dated the 27th. November: 1919. 
Messrs: K. P. Jayaswal and Sunder Lal, 
for the Appellants. a a 
Messrs. L. N. Singh and Harnaratn 
Prasad, for the Respondents. 
JUDGMENT.—This is a suit by some 
_ of the owners of the shamilat patti of Mouza 
Repura in which is situated a plot of land 
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4 bighas 11 kaikas r3 dhurs iu area. The 
plaintiffs claim to redeem this property. 
Thay alleged that the land was originally the 
occupancy holding of one Kunj Behari Das, 
a Sadhu, who was succeeded by several 
heirs who are now dead without heirs. In 
1852 Kunj Behari Das gave the land in 
suit in Zarpeshgt lease to the ancestor of 
the defendants. 

The substantive defence was that the land 
was not the occupancy holding of Kunj 
‘Behari Das but a Lakhiraj Brit tenure and 
that the plaintiffs have no right to redeem. 
It was also pleaded that they were not all 
the -proprietors and, therefore, could not 
maintain the suit. 

The Munsif held that the land was Lakhi- 
raj Brit and that the plaintiffs as co-sharers 
in some of the Touzts had no right or interest 
in the land and consequently no right to 
redeem. The Subordinate Judge also held 
that the land was a Lakhiraj Brit tenure 
and that as a tenure it passed by escheat 
to the Crown and not to the Maltks of the 
village -and that the plaintiffs, therefore, 
had no equity of redemption. He also 
Held that there was a defect of parties, but 
that nevertheless the suit was not liable 
to dismissal on that ground. He dismissed 
the appeal. 

With regard to the point of defect of 
parties, it is sufficient to-say that the plain- 
tiffs put in a petition:on the 23rd of August 
- I9gr9 to add the other co-sharer landlords 
as parties to the suit. The defendant 
objected to this addition and the Munsif 
refused to allow it. Consequently, the re- 
spondents are not entitled to raise this point 
now. 

The principal question in the case is, whe- 
ther the plaintifs are entitled to redeem. 
On this question the respondents relied 
on Sonet Kooer v. Himmut Bahadoor(1) where 
it was held that lands belonging to Zemin- 
dary granted by the Zemtndar under an 
absolute hereditary Mukarrar? tenure, do 
not, on the death of the grantee "without 
heirs, revert to the Zemtndar ; but the Crown 
by the general prerogative will take the pro- 
. perty by escheat. In that cas? it was held 


9:3 I. A. 92; 3 Sat. 


(1) x C. 391; 25 W. R. 2393 


239 
P, G: J. 608; 3 Suth. P, C, 
ie $) 215 (P. Cj. 
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that the Mukarrari was an absolute interest 
and that there was no ground for saying 
that the land had reverted, in the proper 
sense of the term, to the Zemindar. ln Nil 
Madhab Sikdar v. Narattam Stkdar (2) all 
that was said was that it seemed doubtful whe- 
ther, when a landlord grants a permanent and 
heritable “tenure in land, he has any estate 
left in him, and the decision in Sonet Kovoer’s 
case (1) was referred to. Whatever may be 
the result, where the tenure is permanent 
and heritable, it seems clear that if it is 
anything less than this there must be a 
reversion to the proprietor. 

Now, the burden of establishing title 
by escheat is on him who asserts it; 
Secretary of State for India v. Haibatrao 
Hart (3). Consequently, if the defence was 
to succeed in the present case, it had at 
least to be shown that the tenure was per- 
manent as well as heritable. All that is 
found is that the tenure was rent-free and 
heritable. It is argued that there is nothing 
to show that it was not for an unlimited 
period and that the possession of the tenure 
for several generations shows that it was 
Itis not suggested that there 
is any evidence of permanency except this 
inferential evidence and that, in my opinicn, 
is no evidence at all. The result is that 
there can .be no escheat. The property 
must revert to the proprietor on the failure 
of the heir of the grantee, and the plaintiffs 
are entitled to redeem this mortgage. 

The appeal is decreed with costs and the 
decrees of the Courts below are set aside 
and there will be a decree for redemption 
on payment of Rs. 78-x4-0 within three 
months from this date. If the pleintiffs 
fail to redeem within that period, their 
right to redeem will be foreclosed. The 
plaintiffs are entitled to mesne profits from 
the date of suit. The amount will be as- 
certained by the Court of first instance, 
The plaintiffs will get their costs through- 
out, 

Z. K, Appeal allowed, 

(2) 17 C. 826; 8 Ind. Dec. ET S.) 1095. 

(3) 28 B. 276; 6 Bom. L. R. 43. 


| 
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JITA V, HAR CHAND. 


LAHORE HIGH COURT. 
SECOND Crvrt, APPEAL No. 567 OF 1920. 
February 23, 1923. 
Present:—-Mr. Justice Broadway and: 
Mr. Justice Moti Sagar. 
JITA AND OTHE&S—PLAINTIFFS— 
APPELLANTS 
VErSUS 
HAR CHAND AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Punjab Courts Act (VI of 1918), s. 4I (3)— 


Evronzows decision on custom— Appeal, second— 
Certificate, whether necessary. 


Where a question of custom is involved, a second 
appeal is not competent without a certificate 
under section 41 {3) of the Punjab Courts Act 
notwithstanding that the view taken by the 
lower Court of the case was erroneous. 


Chinti v. Iskar, 43 Ind. Cas 299; too P. R. 
I917; 171 P. W. R. 1917, followed. 


. Second appeal fromthe decree of the Dis- 
trict Judges Hissar, dated the 21st August 
19169, affi minz that of the Subordinate 
Judge, First Class, Hissar, dated the 25th 
March 1918, 


Mr. Nanak Chand Pandit and Lala Gobind 
Ram Khanna, for the Appellants. 
Mr. Shamair Chant, forthe Respondents. 


JUDGMENT.—Oae Chetan, son of Likha, 
appointed as his heir one Nandu, son of Lala. 
Nandu succeeded to Chetan’s estate and 
on his demise was succeeded by his son 
Kheta. Kheta left him surviving two widows, 
Musammat Uman and Musszmmat Jiwani, 
a son Mangla, and two daughters M usam:nat 
Ghoti and Mussammat Bhaddo. Mangla 
died without issue and the two ladies, Mus- 
sammat . Uman and Mussammat Jiwani, 
gifted the entire property to Har Chand, 
son of Ganga Ram, a collateral of Chetan. 
The other collaterals of the said Chetan 
instituted a suit against the two ladies, 
Har Chand, and his father Ganga Ram, 
asking for a declaration that this gift in 
favour of Har Chand would not affect their 
reversionary rights on the death of the two 
ladies. The suit was based on custom 
and the defence set up was (1) an adoption 
of Har Chand by the two ladies, and (2) it 
was pleaded that in the presence of Kheta's 
two daughters the plaintiffs had no vocus 
standi. The Trial Court dismissed the suit 
on the ground that the lineal descendants 
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of Nandu being in existence the plaintiffs 
could not sue. An appeal to the learned 
District Judge proving abortive the plain- 
tiffs have come up to this Court in second 
appeal through Mr. Nanak Chand Pandit, 
while the respondents have been represent- 
ed by Mr. Shamair Chand. 

Mr. Shamair Chand has raised two pre- 
liminary points, firstly, that in the absence 
of a certificate a second appeal was not 
competent inasmuch as the question in- 
volved was one of custom, and, secondly, 
that the appeal was barred by time. It 
appears that an application for a certificate 
was made to the lower Appellate Court 
but was dismissed on the ground that there 
was no material on the record on which 
any decision as to the custom alleged could 
be arrived at. Mr. Nanak Chand has con- 
tended that, as a matter of fact, no question 
of custom was involved at all and that the 
appellants were ill advised to try and obtain 
one. It appears to us, however, that a 
question of custom is involved in this appeal 
and that, even if the decision of the learned 
District Judge on the merits of the case 
be erroneous, a second appeal is not com- 
petent. The plaintiffs sought to obtain 
a declaration in their favour and based 
their claim on custom. The defendants 
contested the suit also setting up a plea 
of custom. It has been found that 
Naudu was originally appointed. an 
heir by Chetan and that by custom the 
collaterals of Chetan have no locus standi, 
so long as any of Nandu’slineal descendants, 
male or female, are in existence. Mr. Nanak 
Chand contended that this question was 
not strictly before the learned District 
Judge who has fallen into an error in regard- 
ing sticcession to an appointed heir as being 
the same as succession to a donee. It may 
be that the learned District Judge was 
entirely wrong, but it seems to us that, this 
case is very similar to that reported as 
Chintt v Ishar (1), where it was held that, 
although the District Judge’s view was 
erroneous, nevertheless, inasmuch as it 
was a decision on custom no second appeal 
was competent without the necessary cer- 
tificate. We are.of opinion that, before we 
can go into ¢he question involved in the 


(1) 43 Ind, Cas. 299; 100 P.R. 1917; 17t P, W, 
Ry 1917. 2 od - : 1 " 


sie ut 
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RANGAPPA KONDAPPA KORPE 7. VITHU KRISHNAJI WAIKAR. puse dn DI Va ue 


‘present case, a certificate is necessary, and 
as the certificate has been refused this 
‘second appeal is not competent. 

In this view of the case, it is not necessary 
for us to consider the question of limitation. 
“We dismiss the appeal but, in the circum- 
stances, leave the parties to bear their own 
‘costs in this Court. 


"N.H. Appeal .dismissed. 


BOMBAY HIGH COURT. 
‘SECOND CIVI, APPEAL No. 572 OF 1921. 
January 12, 1923. 
Prescni-—Sir Norman Macleod, KT., 
_ A Chief Justice, and Mr. Justice Crump. 
^. RANGAPPA KONDAPPA KORPE— 
PLAINTIFF—ÁPPELLANT 
. VEYSUS 
' — VITHU KRISHNAJI WAIKAR— 
DEFENDANT—RESPONDENT. 
Morigage, simple— Possession obtained by mort- 
` gagee— Right to remain in possession. 
| Once a simple mortgagee gets into possession 
;Ofthe property mortgaged to him, the property is 
security for his debt, and he is entitled to remain 
‘in possession, until the mortgage money is paid 
- off though,as a matter of fact, if he endeav- 
oured to recover the mortgage-money by suit, 
;he might find. himself barred by the Statute of 
Limitation. 
' Second appeal from the decision of the 
‘District Judge of Poona, in Appeal 
“No. 15 of 1920, confirming the decree passed 
“by the Subordinate Judge at Khed, in 
' Civil Suit No. 232 of 1917. 
Mr. P. B. Shingne, for the Appellant. 
Mr. K. V. Joshi, for Respondent No. 6. 
JUDGMENT. —This is a suit filed by the 
. plaintiff to eject the defendants, and re- 
` cover possession of the plaint property, the 
‘defendants being in possession under a 
' rent-note of June I, 1904, executed in plain- 
| tiff's favour on an annual rent of Rs. 18-12-0. 
The plaintiff is a mortgagee, the defendant 
"having executed four mortgages with re- 
.gard to the plaint property. They are 
` set out at page 6 of the print. The first 
“three are simple mortgages 4nd the fourth 
“One. was a mortgage with possession ; and 
this is a suit really by a mortgagee in pos- 
session against his tenant. The : Courts, 


‘out. 


however, have dealt with the case as if it 
was a suit filed under section 3 (y) of the 
Dekkhan Agriculturists’ Relief Act, and 
have entertained a claim by the defendants 
to be allowed to redeem. ‘The defendants 
then clagned that they were entitled to 
redeem the mortgaged property on paying 
off the mortgage-money under Exhibit 23 
only, and that as the plaintiff-mortgagee 
could not sue to recover on the simple mort- 


“gages, the defendants were entitled to redeem 


without paying those amounts. The de- 
fendants obtained a decree on those terms 
in the Trial Court, and again in the Appeal 
Court. But we are of opinion that both 
those decisions-were wrong. Once the mort- 
gagee got into possession of the property 
mortgaged to him, then the property was 
security for his debt. He was entitled to 
remain in possession, though, as a matter of 


fact, if he endeavoured to recover the mort- 


gage-money by suit he might ‘find himself 
barred by the Statute of Limitation. If 
this decision were to stand, it would follow 
that the mortgagee in possession, though he 
could not sue for the mortgage-debt, would 
still be liable to be redeemed without re- ` 
ceiving any of the mortgage-money. We. 
think, " therefore, that the decree must. be 
set aside, and the case remanded to the 
'Trial Court to take an account of what 
is due to the plaintiff under the mortgages, 
Exhibits 21, 22 and 23. As the mortgage, 
Exhibit 33, refers to other properties, the 
plaintiffs Pleader does not ask an account 
to be taken of the money due thereunder: 
The plaintiff is entitled to his costs through- 


Decree m aside.” 


W.C. A. Case remanded. 
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BHUNESHWARI PRASAD V, KISHEN DAYAL, 


: PATNA HIGH COURT. 
MISCELLANEOUS JUDICIAL CasE NO. 155 
OF 1922. 

February I5, 1923. 
Preseni:—Justice Sir Jwala Prasad, KN, 
and Mr. Justice Adami. — . 
BHUNESHWARI PRASAD SINGH AND 
OTHERS—APPELLANTS 
UEFSUS 
.KISHEN DAYAL BHAGAT AND OTHERS 
— RESPONDENTS. 


^ Civil Procedure Code (Act V of 1908), s. 151— - 


Appeal returned as not properly | stamped— 
Certificate of renewal.or refund of stamp— Inherent 
power.of High Court—-Praciice. 


‘The High -Court has inherent power under 
‘section 15x of the Civil Procedure Code to grant 


a certificate for renewal or refund of the value ' 


of stamps used on a memorandum of appeal which 
has been returned to the appellant on the ground 
that it is not properly stamped. 


Hari Har Guru.v. Ananda Mahanty, 20 Ind. 
Cas. 498; 40 C. 365 and Chaudra Hari Singh v. 
Tipan Prosad Singh, 46 Ind. Cas. 271; 3 P. L. J. 
452; (1918) Pat. 273, followed. 


ORDER.—This is -an application on behalf 
‘of the appéllants for the grant of a certificate 
for renewal or refund of the value of stamps 
worth Rs. 1,627-8-0 used on a memorandum 
-of appeal which was returned to the appel- 
lants by the order of this Court dated 22nd 
November 1922, because the memorandum of 
appeal was not properly stamped. 


An application was made to the Collector 
of Patna for renewal or refund of the stamps 
used on the memorandum of appeal, but 
he refüsed the application by his order of the 
6th of December r922. 


The appellants then moved the Commis- 
sioner, who by his order of the rrth of 
January 1923 directed the petitioners to 
obtain a necessary certificate for renewal 
. from the Taxing Officer of this Court. Hence 
the application-to this Court, and the matter 
has been referred to us by the Taxing Officer. 

According ta the view of the Stamp 
Reporter the case is not governed by any 
.rule, and that rule 23 does not apply 
inasmuch as that rule is applicable only to 
fees chargeable under section 3 of the Act 
and the memorandum of appeal in the pre- 
- sent case does not come under that section. 
. Even-if there be-no rule, this Court has in- 
' hérent power under section 151 of the Code 
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of Civil Procedure to grant the certi- 
ficate asked for, as was held in the 
case of Chaudra Hart Singh v. Tiban 
Prosad Singh (1). That decision was 
based upon the decision of the Calcutta 
High Court in the case of Hari Har Guru v. 
Ananda Mahanty (2). No doubt, a different 
view has been taken in the Allahabad High 
Court, but, in our opinion, we should follow 
the decision of this Court and the Calcutta 
High Court where the practice seems to 
have grown up from the earliest time: 
vide In ve Grant (3). l 

We, therefore, direct that the certificate 
asked for be granted by the Taxing Officer 
of this Court. 


P. D. Certificate granted. 
(i) 46 Ind. Cas; 27133 P. L. J. 452; (1918) 
Pat. 273. 


(2) 20 Ind, Cas. 498; 40 C, 365." 
(3) 14 W. R. 47. 


LAHORE HIGH COURT.: 
First Crvi, APPEAL No. 67 OF 1923. 
February 28, 1923. 
Present -—Mzx. Justice Broadway and 
Mr. Justice LeRossignol. 
FATEH CHAND altas DAROGHA MAL— 
DEFENDANT—AÀPPELLANT 
DEY SUS 
Musammat JOWAHAR DEI—PLAINTIFF 
— RESPONDENT. 
Punjab Courts Act (V I of 1918),s. 39 (1) (a)— 
Redemption suit—Forum of appeal— Jurisdiction. 
The value of a redemption suit is the amount. 


- of the charge on the property. 


The value of a redemption suit as stated in the 
plaint cannot be altered by the plea of the defendant 
whether it be true or false, 

The forum of appeal in a redemption suit must be 
determined with reference to the claim made and 
not to the decision upon it. 

In a suit to redeem certain property on payment 
of Rs. 3,000, the Trial Court decreed redemption 
on payment of Rs. 8,620. Defendant appealed 
claiming a further sum of Rs. 1,860: | 

Held, that the appeal lay to the District Judve 
and not to the High Court. 


406 EE 
_ BAI KASHIBAI V; PURSHOTTAM KESHAVH. 
^ Muhammad Khan v. Ashag Muhammad Khan, 
106 P. R. 1885 (F. B.), £. lowed. 


4 Dyal Singh v. Ram Rakha, 14 Ind. Cas. 78; 54 
P. R. 1912; 122 P. W. R. 1912, referred to. 


-Tirst appeal from a decree of the Sub- 

ordinate Judge, First Class, Delhi, dated 

‘the 24th April 1922. 

' Mr. Shamair Chand, for the Appellant. 
Lala Sardha Ram, for the Respondent. 


JUDGMENT.—This appeal was first pre- 


sented ‘to the District Judge, Delhi, who ~ 
has returned. it for presentation to this ` 


‘Court on the ground that it was beyond 
his jurisdiction. His decision reposes on 
certain dicta in Dyal Singh v. Ram Rakha 
(x). 

l ae the appellant it is contended that 
the District Judge of Delhi had jurisdiction 
and we hold this contention to be correct. 


ment of Rs. 3,000 but the Trial Court found 
that the charge was Rs. 8,620 and decreed 
. redemption on those terms. 

The appeal was bv defendant who claimed 
a further sum of Rs. 1,860 and there are 
cross-objections. The problem for solution 
is: What was the proper. valuation of the 
suit ? 

If the preper valuation was Rs. 3,000 
the appeal lay to the District Judge, if it 
exceeded Rs. 5,000 this Court is the forum 
of appeal. : 

The value of the original suit was ex facte 


Rs. 3,000 but the learned District Judge. 


holds that when the Trial Court found that 
the charge was Rs. 8,620 that figure re- 
"presented the true: value of the suit and 
he bases his conclusion on a phrase occurring 
in Dyal Singh v. Ram Rakha (1): “The 
decision of the First Court was that the 
charge on the land was Rs. 3,770 and an 
“appeal lay to the Divisional Court.” 


In that case, however, the point for deci- : 
“sion was not identical with that in. this : 
“case; the contention was that, as the Divi- ` 


. sional Court found that the real charge on 
. the mortgaged property exceeded Rs. 5,000, 


. it had no jurisdiction to hear the appeal, and’ 


“the ruling is authority for no more than 
. the proposition that an Appellate Court 
9 ^ 


` (i) r4 Ind. Cas. 78; 54 P. R, 1912} 122 P, W. 
R. 1912. | ‘ ; ; 
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has jurisdiction to pass a decree for any 
amount, if the decree appealed against 
is within its jurisdiction. 

It is not, however, authority for the pro- 
position that the course cf appeal is deter- 
mined .by the amount of the charge ascer- 
tained by, the Trial Court, and the sentence 


. above quoted is a mere obiter dictum. ` 


Muhammad Khan v. Asheq Muhammad 
Khan (2) is a Full Bench judgment in a 
redemption suit and therein three proposi- 
tions ere affirmed; first, that in a redemption 
suit, the value of the suit is the amount 
of the charge on.the property ; second, the 
value of the suit as stated in the plaint 
cannot be altered by the plea of the defend- 


ant, whether it be true or false ; third, that 


tbe jurisdiction is to be determined with 
reference to the claim made, and not to the 


' decision upon it. 
The suit was to redeem property on pay-\ . 


These propositions furnish a rile which 
is clear and easy of observance and we: see 


‘no reason why it should not be generally 


followed. 
We accordingly hold that.the District 
Judge’s Court is the proper forum for this 


appeal and we accept the appeal and, setting - 


aside the order of the learned Judge, re- 
mand the case for a decision on the merits. 
Costs to be costs in the case. 

Z K. Appeal accetied. 


(2) xc6 P. R. 1295 (F. B.). 


BOMBAY HIGH COURT, 
ORIGINAL CIVIL JURISDICTICN AFPEAL 
No. 97 OF 1922. j 
January 17, 1923. 4 
Present :— Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. | 
BAI KASHIBAI—DEFENDANT—APPELLANT 
LEYSUS 
PURSHOTTAM KESHAVJI: 
-— PLAINZ4IFE—OPIONENT. . 
Easement—Quia timet action—Decree for in- 
-junction Form of decree—— Easemenis Act (V. of 
1882), s. 33— Civil Procedure Code (Act V of 
1908), Appendix D, Form 15. du 


hj 


| Vol; 72] 

BAL KASHIBAL V. PURSHOTTAM KESHAV]I. 
/ Having regard to section 33 of the Easements 
Act, Form 15 of Appendix D of the Civil Procedure 


Code, although the prescribed Form, is not the 
proper Form for a decree for an injunction in a 


quia timet action against a building higher. than: 


old level. The decree should restrain the defend- 
ant from disturbing the easements to which 
the plaintiff is entitled in respect of his windows 
and not ask him not to darken, injure ot obsiruct 
those windows, fora darkening, injuring, or ob- 
structing of the windows might or might not, 
according to its intensity, amount to an actionable 
disturbance of the easement which alone would give 
a cause of action to the plaintiff under section 33 
of the Easements Act, i 


Appeal from the decision of Mr. Justice 
Kemp. 

Sw Thomas. Siraugman (with him Messrs. 
Kanga, Advocate-General, and Petigara), for 
the Appellant. l < 

Mr. Inveravity (with him Mr. Coltman), 
for the Respondent. 


. JUDGMENT.—Tius 1s a guia timet action 


4 
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. upon the 


filed by the plaintiff as owner of a property , 


in Lalwady; .Old Hanuman Cross Lane, 
Kalbadevi, asking for an injunction against 
the defendant from erecting or maintain- 
ing erected any building or erection on her 
premises mentioned in the plaint so as to 
cause a disturbance of the plaintiffs’ ease- 
ments of light and air across the defendant's 
premises enjoyed by the ancient windows 
referred to in the plaint. The Trial Court 


granted a decree and declared that the 
windows in the South walls of the 
plaintiffs premises mentioned in the 


plaint and shown in the plan annexed 
as Exhibit C to the plaint were ancient 
windows and that . the plaintiff was 
entitled to an easement of light and air 
for his premises over and across the defend- 
ant's premises mentioned in the plaint 
save so far as the same was obstructed by 
the defendant's old buiiding also mentioned 
in the plaint and showed by a white broken 
line in the said plan. Then an injunction 
“was granted against the defendant from 
erecting or continuing to erect or rgaintain- 
ing erected upon her premises mentioned 
in the plaint amy house, building or erection 
of a greater height than the-building which 
formerly stood upon her premises and which 
had been recently pulled down, so or in such 


manner as to darken, injure or obstruct : 


the windows of the plaintiff marked 6, 7, 8, 
10, IL, I2, 13 and 14 in the said plan save 
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and so far as the same were victructed by 
the defendant's old’ building. 

The defendant has appealed against the 
decision of the learned Judge who found 
against her on all the issues. It has- not 
been contended before us that the plaintiff’s 
windows were not ancient; it was ohly sug- 
gested that the easement of light and air 
enjoyed previously by some of the windows 
might not be materially affected if the de- 
fendant built according to the proposed 
plan. It is not necessary, however, to 
enter upon such details in this case, for once 
the plaintiff establishes that his: windows 
are ancient and the defendant by the pro- 
posed buildings threatens to disturb, his 
easements, then he is entitled to an injunction | 
with regard to the windows which have - 
been held to be ancient and it will depend 
future action of the defendant 
whether theinjunction has been disobeyed.. 
The defendant does not mention in the 
memorandum of appeal that she objects 
to the form of the decree, but we think there 
is considerable substance in the objection 
which has now been raised. It is quite 
true that Form I5 of Appendix D of the 
Code óf Civil Procedure is the form pre- 
scribed fora decree in a quia timet action 
asking for an injunction against a building 
higher than, the old’ level. That form is 
the common form of injuuction which has 
been used in England ever since the case 
of Yates v. Jack (x), but it is obvious, 
when reference is made to the Indian Ease- 
ments Act, that this form is not appropriate 
as expressing what the Court should direct 
if the plaintiff succeeds in a quia timet action. 
Though the plaintiff may have an easement 
of light and air fcr all the windows which 
obtained light over the defendant's ‘old 
buildings, he has no cause of action against 
the defendant unless she threatens to dis- 
turb his enjoyment of'his casement. There- 
fore, if he succeeds in proving that, he. 1s 
entitled ‘to an injunction restraining the 
defendant from disturbing the casement, 
to the enjoyment of which he has been 
held to be entitled. Py section 32 of this 
Act the owner of a dominant heritage is 
entitled to enjoy an easemeut without dis- 


turbanceby anyother person. 
* 1 


(x) (1869) I Ch. 295i 12 Jur. (N. &.) 355; 14 


Op oT.ijn 14 W. R 618; 35 L» J. Ch. 539- 


What amounts . 
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to .an actionable disturbance is defined 
in section 33 of the Act. When the defend- 
ant is so enjoined, it wil depend upon 
the future character of his building whether 


he has disobeyed the injunction in such a : 


way as to give rise to a right of action. In 
the case of Colls v. Home and Colonial Stores, 
Limited (2) Lord Macnaghten pointed out 
that the common form of injunction which 
had been in use since the case of Yates v. 
Jack (1) was not altogether free from objec- 
tion. Their Lordships thought it better 
that the order when expressed in general 
terms should restrain the defendant from 
erecting any building so as tocause a nui- 
sance or illegal obstruction to the plaintifi's 
ancient windows as the same existed pre- 
viously to the taking down of the house 
which formerly stood on the site of the de- 
fendant's new buildings. If the decree 
stood as it has been drawn up, it might 
follow that if the plaintiff's ancient windows 
were in the slightest decree darkened, injured 
or obstructed by the defendant's new build- 
ings, that would constitute a disobedience 
. of the injunction, though it might obviously 
be no disturbance according to the pro- 
visions of the Indian Easements Act. ‘The 
decree ‘will, therefore, be amended by ‘per- 
petually restraining the defendant from 
disturbing the easements to which the plain- 
tiff is entitled in respect of the windows 
on the south walls of his premises mentioned 
in the plaint which were held to be ancient 
windows save in.so far as they were obs- 
tructed by the defendant's old building.' 
There was no necessity to mention particular 
windows of those found to be ancient, "They 
are all equally entitled to protection. 
The appellant must pay the costs of the 
appeal. 


Decree amended. 
N, H, 


(2) (1904) A. C, 1791,73 I. J. Ch, 484; go L. T 
687; 53 W. R. 30; 20 T. L, R. 475. T 


MADRAS HIGH COURT. 
Crvir, Revision PETITION No. 836 OF 1921. 
December 22, 1922.  . 
Present :-—Mr. Justice Krishnan. 
SUBRAHMANIA CHETTY AND AN-' 
OTHER—PLAINTIFFS—PETITIONERS 
VEYSUS 
Tug BRITISH INDIAN STEAM NAVIGA- 
TION COMPANY, LID., BY THEIR MANAG- 
ING AGENT, MACKINNON MACKENZIE 
—DEFENDANTS— RESPONDENTS. 


Construction of document—Bill of lading— 
Shortage—Burden of proof. : 
Where a bill of lading expressly states “weight, 


contents and value when shipped unknown," the 
onus of proving shortage in the goods shipped is 
on the person asserting it. : 

In ve Anglo-Russian Merchant Traders aud 
John Bati & Co. London, (1917) 2 K. B. 679 at 
p. 684; 86 L. J. K. B. 1360; i16 L. T. 805; 61 
S. J. 591, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Courtto revise the 
decree of the Court of the District Munsif 
of Cuddalorein Small Causes Suit No. 133 
of 1921. : 

Messrs. C. Padmanabha Atyangar and 
T. D. Srinivasachari, for the Petitioners. 

Mr. O. T. Govindan Nambiar (with him 
Messrs. ^Brighhwell and Moresby), for the 
Respondents. 

JUDGMENT.—In this case the burden was 
on the plaintiff to prove shortage as the bill 
of lading expressly says “that weight, con- 
tents and value when shipped unknown;" see 
In re Anglo-Russian Merchant Traders and 
John Batt & Co., London (x). No attempt 
has been made by plaintiff to prove this 
though about a month's time seems to have 
been given to him by the learned District 
Munsif. It is urged that I should give 
him a further opportunity of proving his 
case. I am unable to do so, as I think he 
had ample opportunity already. The civil 


revision petition fails and is dismissed 
with costs. 

V. N. V. 

W.C. A. Petition dismissed. 


(1) (1917) 2 K. B. 679 at p. 684; 86 L. J. K. B. 
1360; 116 IL, T. 805; 61 S. J. 591. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 139 
OF 1920. 
January 29, 1923. 
Present:—Mr. Justice Das and Mr. Justice 


Kulwant Sahay. 
JAGNARVAN DUBEY—PLAINTIFF-— 


APPELLANT  ' e 
DEF SMS : 
BIDAPAT DUBEY—-DEFENDANT— 
RESPONDENT. 


Malicious prosecution—Conviction im first in- 
stance— Acquitted | on  appeal—Presumption— 
Reasonable and probable cause. 

Where it is found that a plaintiff in a suit for 
damages for malicious prosecution was convicted 
in the first instance and was ultimately acquitted 
on appeal, the presumption is against the absence 


of reasonable and probable cause for the prosecu- ' 


tion unless the original conviction is proved to 
have proceeded on evidence known by the de- 
fendant to be false or on the wilful suppression 
by him of material information. For this purpose, 
‘the plaintiff is entitled to produce evidence, and 
a dismissal of his suit, without giving him the op- 
portunity to produce such evidence, is liable to be 
set aside in appeal. Tp. 410, col. x.] 

Shama Bib? v. Chairman of Baranagore Muni- 
cipality,6 Ind. Cas. 675; 12 C. L. J. 410, relied upon; 

The question in every case of a suit for malicious 
prosecution as to who was the real prosecutor must 
depend upon all the circumstances of the case. 
[p. 410, col. 2.1 : 

Gaya Prasad v. Bhagat Singh, 30 A. 525; 10 Bom. 
L. R. 1080; 4 M, L. T. 204; 18 M. L. J. 394; 5 A. L. 
J. 665; 14 Bur. L. R. 318; 11 O. C. 371; 8 C. L. J. 
337; 35 1. A. 189; 12 C. W. N. 1017 (P.C), followed, 


Appeal from a decision of the Subordinate 
Judge, Second Court of Arrab, dated the 
23rd April 1920.. 

Messrs. S. M. Mullick, Kailashpaiti and 
Danesh Ch. Varma, for the Appellant. 

Messrs. N. C. Sinha and N. C. Ghosh, 
for the Respondent. 

. JUDGMENT. 

Das, J.—' This appeal arises out of a suit 
instituted by the appellant for recovery 
of Rs. 10,900 as damages for false and mali- 
cious prosecution of himself by the defend- 
ant. 

It appears that the plaintiff wasin posses- 
sion of a certain land by virtue of a yearly 
settlement from the Canal Authorities. The 
settlement for 1916 to 1917 expired on the 
31st March 1917 , and it also appears that 
the plaintiff made no fresh application 
for settlement to the Canal Authorities. 
On the 5th of May 1917, the, defendant 
applied for settlement, and on the yth 
of May the land was settled with the de- 
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fendant. The defendant entered upon 
possession of the land on the 7th August, 
and it is the case of the defendant that 
on the 8th of August the plaintiff came 
upon the land and ordered the defendant 
to leave the land and called 
upon his men to beat him. Thereupon 
the defendant went and told the Canal 
Authorities of all that had happened and the 
Canal Authorities informed the Police of the 
occurrence of tbe 8th of August. The Police 
ultimately recorded the first information 
of the defendant in which he clearly asserts 
that he was making a complaint against 
the plaintiff. The plaintiff was tried under 
sections 143 and 447 of the Indian Penal 
Code. He was acquitted of the charge 
under section 143 but was convicted under 
section’ 447, Indian Penal Code, by the Court 
of first instance. That conviction was up: 
held on appeal but was set aside in revision 
by this Court. The plaintiff thereafter 
commenced the proceedings out of which 
this appeal arises for recovery of the sum of 
Rs. x0,900 as damages for false and mali- 
cious prosecution of himself. 


The learned Subordinate Judge framed 
four issues, of which the first and second 
issues were as follows:— 

(i) Has the plaintiff any cause of, action 
against the defendant ? 

(2) Is the suit as framed tenable ? 

On the date of the hearing, however, that 
isto say, onthe 21st of April 1925, the 
learned Subordinate Judge made an addi- 
tion to the second issue and the added 
portion runs as  follows:—"Was ‘the 
complaint, if any, made by the defend- 
ant malicious and without any  reason- 
able and probable cause ?” 


He tried the first and second issues 
as preliminary issues, and he says in 
the order-sheet that the parties did 
not adduce any oral evidence on the 
preliminary points. He decided these 
issues without any oral evidence against 
the plaintiff and dismissed the plaintiff's 
suit with costs. In my opinion, it was quite 
imposs:ble for the learned Subordinate 
Judge to decide this case without any oral 
evidence. It is quite true, .as has been 
observed mote than once, that the very 
fact that a. Court of competent juris- 
diction convicted the plaintiff shows that 
the defendant had a foundation for 
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SUNDAR SINGH 7, NICAHIYA, 
the prosecution - but as was laid down 
_ by Mookerjee, J., in the case of Shama Bibi 
P: Chairman ‘of Baranagore Municipatity 
f1), the true rule is that. if thé plaintiff has 
been convicted in the first instance and 
ultimately acquitted on appeal, the pre- 
sumption is against the absence of reasonable 
aad probable cause unless the original Con- 
viction is proved to have procéeded on 
evidence known by the defendant to be 
false or on the wilful suppression by him 
of materialinformation. It was, therefore, 


open to the plaintiff to adduce evidence ' 


to establish that the original conviction was 
based on evidence known by the defendant 
to be false or on the wilful suppression by 
him of material information. The 
learned Subordinate Judge having decided 
the case on- arguments and without any oral 
evidence; it was plainly impossible.for the 
plaintiff to' addüce any oral evidence to 
establish that there was want of reasonable 
and probable cause in lodging the informa- 
tion against him. 

It has been, strenuously contended be- 
` fore us that the plaintiff declined to give 
any evidence in the case and that it was 
open to the Subordinate Judge to decide 
the case in the way in which he has done. 
The argument does not impress me. The 
order-sheet is quite clear that the learned 
Subordinate Judge tried the first and second 


issues as preliminary issues ; but, in my opin- 


` jon, the second issue, as amended by him, 


could not be regarded as a preliminary ` 


issue. No doubt, issues Nos. rand 2as they 
stood, before the learned Subordinate Judge 
made the addition to the second issue, could 
beregarded as preliminary issues, but the 
second issue, after the addition made to it 
by. the learned Subordinate Judge, could 
tiot, in my opinion, be regarded as a prelimi- 
nary issue. The plaintiff was obviously 
misled by the circumstances that the learn- 
el Subordinate Judge insisted on 
dealing with the most important issue on 
facts as a preliminary issuc. I cannot agree 
“that the case has at all been properly tried 
by the learned Subordinate Judge in the 
Court below. On the second point, namely, 
whether there was any cause of action 
against the defendant, the learned Subcrdi- 
nate Judge has come to the conclusion that 


..(1) 6 Ind. Cas, 675; 12 C. L. J. 410. 
x Y. 
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prosecutor is unless there is 
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the plaintiff has no^ cause of action as 


against the defendant. According to him, the 


Canal Authorities were the real prosecutors 
in the case, and that the plaintiff should 
proceeded against the Canal 
Authotities. In discussing this point, the 
learned Subordinate Judge refers to the 
decision "of the Judicial Committee 
in. the case of Gaya Prasad v. Bhagat Singh 
(2). Butin that case the Judicial Commit 
tee laid down that the question in all cases 
must be, who was the prosecutor, and that 
the answer must depend upon the whole 
It is quite im- 
possible for a Court to say who the real 
evidence 
before the Court to assist it in the 
investigation of this important question. 
As I have said, the case has not been prop 
erly tried, and Imust allow the appeal, set 

aside the judgment and decree passed by 
the Court below and remand the case to 
that Court for a decision according to law. 

The costs will abide the result and will 
learned Sub- 
‘ordinate Judge. 

We grant the appellant a certificate un- 
der section I3 of the Court-Fees Act, 
ent tling him to a refund of the Court-fees 
a by him on the memorandum of 

ppeal. 

"Xulwant Sahay, J.—1. agree. 


mos Appeal allowed ; 
Case remanded, 
(2)8 30 A. 525; 10 Bom. L. R. 1080; 4 M. L. T. 
204; 18 M. L. T. 39 : 5 ALL, J. 663; 14 Bur. L. R. 
318; 11 Q. C. 3722; 8 C. je J. 337; 35. I. A. x83; 
r2 C. N. xcz7 (E. 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL NO. 2006 OF Igar. 
June 30, 1922. 

Present:—Mr. Justice Harrison. 
SUNDAR SINGH— PLAINTIFF— ÁrPELI: NT 
Ver SiS 
NIGAHIVA alias NIHAL SINGH .axp 
ANOTHER— DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 105, 
O. IX, r. 13— Order selling aside (x patte decree 

whether can be questioned in appeal. 

An crder setiing aside an ex parie decree cannot 
be questioned in :ppeal. 

- Faza. v. Hashmati, 31 Ind. Cas. 974: 40 P, R. 


.1916; 133, P. W. R. 1916, followed, 


Í 
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An error, made by a Court in setting aside 
an ex parte decree is not an error affecting the 
decision’ of a case within the meaning of section 
105 of the Civil Procedure Code, and cannot, 
therefore, be set forth as a ground of objection 
in the memorandum of appeal from any decree 
passed iu the case. 

Fazal v. Hashmati, 31 Ind. Cas. 914; 40 P. R. 
1916; 133 P. W. R. 1916 and uH NO Dasst 
v. Raghoonath Sahoo, 22 C. 981; 11 Ind. Dec. (N. $) 
651, relied upon. 


Second ‘appeal from the decree of the 
District Judge, Ludhiana, dated the 14th 
June 1021, affirming that of the Munsif, 
First Class, Ludhiana, dated the 31st August 
1920 

Lala Kahan Chand, for the Appellant. > 

Mr. J. G. Setht, for the Respondent. 


JUDGMENT.—In this appeal Counsel 
has given up the three first grounds in his 
memorandum and confines himself 
entirely to. ground 4. "This is to the 
effect that the learned District Judge erred 
in holding that the Court of first instance 
had inherent power toset aside the ex parte 
decree even after the expiry of the period 
of limitation. Counsel for the respondents 
raisesa preliminary objection that the cor- 
rectness of an order setting aside an ex parte 
decree cannot be questioned on appeal, and 
he relies on Fazal v. Hashmatt (1i) In 
this ruling it has been clearly laid down 
that not only can; an order setting aside 
an ex parte decree not be questioned 
on appeal but that any error, etc., 
made by Court in setting aside such an 
ex parte decree is not an error affecting 


the decision of the case within the 
meaning of section 105 of the Code 
and cannot, therefore, be set forth 


as a ground of objection in the memo- 
randum of appeal. Counsel for the appellant 
urges that this ruling was based on an 
Allahabad ruling which has since been 
dissented from by a Division Bench of that 
Court. This is quite immaterial, for the 
view taken is, in my opinion, absolutely 
correct and is, , moreover, supported by 
Chintamony Dassi v. Raghoonath Sahoo 
(2) and the earlier decision of the Allahabad 
High Court. Finding, therefore, that the 
only ground of appeal argued by Counsel 


(1) 31 Ind, Cas. 914; 40 P.R. 1916; 
R. 1916. 
22 C. 981; 11 Ind. Dec. (N. S.) 651. 
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A11 
cannot be taken, i dismiss the anpeal 
. with costs. AE. 
Z. K. |. Appeal dismissed. 


LAHORE HIGH COURT. 

First Crvi, APPEAL No. 1867 of 1917. 

February 27, 1923. 

Present:—Mr. Justice Abdul Raoof and 

Mr. Justice Campbell. 
ABDUL SHAKUR, Proprietor, DELHI 
HOUSE, LAHORE-—PLAINTIFEI 
— APPELLANT  . 

UEYSUS ° 
Messrs. LIPTON & COMPANY, Tra 
Mencuants, CALCUTTA, AND 4NOTHER— 
DEFENDANTS— RESPONDENTS. 

Malicious prosecution—Reasonable and probable 
cause, absence of—Malice, what is— Burden of 
proof— Test. 

In order to succeed in an action for damages 
for malicious prosecution the plaintiff must allege 
and establish both absence of reasonable and pro- 
bable cause and malice and must fail altogether 
if he fails to establish both. [p. 415, col 1.) 

Reasonable and probable cause means an 
honest belief in the guilt of the accused based 
uponafull conviction, founded wpon reasonable 
grounds, of the existence of a state of circum- 
stances, which, assuming them to be true, would 
reasonably lead any ordinary prudent and cautious 
man, placed in the position of the accuser, to the 
conclusion that the person charged was probably 
guilty of the crime imputed. [p. 415, coi r.] 

The malice necessary to be established in a case 
of malicious prosecution does not mean malice 
in law, such as may be assumed from the intentional 
doing of a wrongful act, but malice in fact; malus 
animus indicating that the party was actuated 
either by spite or ill-will towards an individual, 
or by indirect or improper motives, though these 
may be wholiy unconnected with any uncharitable 
feeling towards anybody. [p 4x5, col 1.) 

Hicks v. Faulkner, (1882) 8 Q. B. D. 167; 51 
L.J. Q. B.268; 30 W R 545, tollowed. 


If there was an honest belief in the accused's 
guilt, neither anger nor hastiness on the pari of 
the accuser would evidence malice. Anger, so 
far. from being «a wrong or indirect motive, is one 
of the motives on which the law relies to secme 
the prosecution of offenders, while hastiness in 
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the ‘accuser’s : 
guilt, although it might account for his coming 


fo a wrong conclusion, would not show the presence: 


. of any indirect motives. [p. 421, col. 2.] 

Brown v. Hawkes, (13891), 2 Q. B. 718; 6r Lr. J. 
Q. B. 151; 65 L. T. 108; 55 J. P. 823, followed. — 

The test as to the burden or onus of proof is 
simply this: to ask oneself which party will be 
successful if no evidence is given, or if no more 
evidence is given than has been given at a par- 
ticular point of the case, for it is obvious that as 
the controversy involved in the litigation travels on, 
the parties from moment to moment may reach 
points at which the Tribünal will bave to say that 
if the case stops there it must be decided in a par- 
ticnlar manner. [p. 416, col. 1.] 


Abrath v. North Eastern Railway Co., (1883) II 
Q. B. D. 440; 52 L. J. Q. B. 620: 49 L. T. 618; 32 
W. R. 50; 47 J.P. 692, followed. 


Firstappeal from a decree of the Senior 
Subordinate Judge, Lahore, dated the .x8th 
April 1917. | 

Sheikh Abdul Qadir, K. B., Messrs. M. 
Saleem and Badruddin Kuresht, for the 
Appellant. l 

Bakhshi Tek Chand and Lala Mehr Chand 
Mahajan, for the Respondents. 

JUDGMENT.—This is a first appeal by 
Abdul Shakur whose suit for damages 
for malicious prosecution against Lipton 
& Company, Calcutta, has been dismissed 
by the Subordinate Judge, Lahore. 

The appellant is a general merchant of 
Lahore, and, up to the 31st December 1914, 
was under agreement with Liptons' not to 
sell their tea below certain rates. From 
the rst January 1915 he commenced to 
undersell the other local merchants, who 
remained bound by the agreement. The 
result was protests on the part of the other 
merchants and correspondence between Lip- 
tons’ and their Lahore Agent, a man named 
Lajpat Ram, about the best means of paci- 
fying them: ‘This correspondence shows 
that Liptons’ wished at the same time 
to raise the prices of their various brands 
of tea, and that the Lahore merchants in 
February 1915 accepted an enhancement 
of two annas per pound tin of the 
yellow and blue label brand and one anna 
per tin of the red label brand, bringing the 
rates at which Liptons’ teas were to be sold 
in Lahore up to Re. 1-4-0, Re. I-2-0 and 
0-I4-0 per tin. Meanwhile, a price list issued 
by the appellant Abdul Shakur on Ist 
February advertised Tiptons® yellow label 
tea.at 0-15-0 per tin, blue label at o-13-0 
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per tin and red labelat Re. o0-10-0 per tin. 
As a counter stroke Liptons’ advertised 
by hand-bills, posters and in the press-a 
warning to the public that certain mer- 
chantsin Lahore were Holding old stocks 
of tea which they were trying to foist on 
the consumers at reduced rates, and in- 
viting purchasers to insist upon being sup- 


lied with tins labelled “ Packed in rgr5. ". 


A considerable number of special labels 
were sent from Calcutta by Liptons' to Laj- 
pat Ram for-the purpose of being affixed 
to tins which had been received by retail 
vendors in 1915 and had left the Calcutta 
warehouse before the system of special 
labelling had been started there. Simul- 
taneously, according to Mr. Newby, witness 
for the defendants in this -case, who 
was Liptons' Calcutta Manager at the time, 
Lajpat Ram was instructed to invite the 
Lahore shopkeepers to return the remainder 
of their 1914 stocks to Calcutta, and to re- 
ceive fresh tea in exchange. Whether 
these instructions were actually given or 
not is a point in dispute, and no letter con- 
veying them has been forthcoming, but it 
has been proved that tea tinned in 
Calcutta as far back as March  1gi4 
was labelled in a Lahore shop as packed in 
I9I5. 

The next thing that happened was, that 
tins of Liptons' tea were exposed for sale 
by Abdul Shakur in his shop labelled. ‘This 
was despatched by Messrs, Liptons’ Limi- 
ted, Calcutta, on 22nd December 1014 
and received here on 4th January r9rs. 
Guaranteed good. If not good return with 
the relative cash memo, and the price paid | 
will be returned." l 

Lajpat Ram reported this to Liptons’ 
and informed them that Abdul Shakur 
was so labelling tea which he had received 
from Calcutta in 1914. Liptons’ were indig- 
nant, expressed their intention of taking 
legal proceedings against Abdul Shakur, 
and directed Lajpat Ram to secure as many 
of Abdul Shakur’s labelled tins as possible, 
and send them down to Calcutta for 
examination. 

Lajpat Ram obtained and sent some 
tins, the exact number of which has not 
been elicited. Liptons’ consulted their So- 
licitors in Calcutta, who communicated 
with Mr. Broadway, Advocate, in Lahore 
Lajpat Ram was instructed to-see Mr. Broad- 
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way atid to place at his disposal all his in- 


formation on the matter. As a result, a 
‘complaint was drawn up by Mr. Broadway, 
charging Abdul Shakur with offences, 
‘under sections 487 and 488, Indian Penal 
‘Code, in that he had affixed the labels 
described above to tins of tea supplied to 
"him before 22nd December and had sold 
‘goods in receptacles bearing false marks. 
The complaint was presented in Court on 
‘the gth April 1915 by Mr. S. H. Andrews 
.an employee of Liptons’, who had been sent 
up from Calcutta for the purpose and was 
‘accompanied by six tins of tea bearing 
Abdul Shakur’s labels, which Mr. Andrews 
swore in his examination as complainant, 
had been despatched from the Calcutta W are- 
“house, four on the yth October 1914, and 
two on the Irth December IgI4. 

' It is here necessary to describe the sys- 
tem by which Liptons’ employees professed 
‘to be able to locate the date of despacth 
‘of any tin of tea sent out of their Calcutta 
‘Warehouse. Every label encircling the 
‘four sides of a square tin is or should be 
‘stamped with three perforated and incon- 
ispicuous letters, the first of which denotes 
‘the week of the month, the second the 
‘month and the third the year. This Code 
"is stated to be a secret one, known only to 
a limited number of persons and to 
be changed frequently. The Code -for 
I9I4 has been revealed in the proceed- 
‘ings of this case, and is as follows : (1. Week) 
M-ist week, N=2nd week, O=3rd week, 
P-—a4th week, Q=5th week. ‘The-first week 
commences on the first of the month irres- 
:pective of the day of the week, the second 
week on the 8th and so on. (2. Months) 
'U-September, V. October. W. November 
"X. December. (3. Year) U. 1914. M.X.U. 
‘means Ist week December rigri4. Q.V.U. 
‘means 5th week October. According to 
‘Messrs. N ewby and Andrews and other 
witnesses in the employ of Liptons’, the 
tea to be despatched in compliance with 
‘an order from an up-country station is 
freshly tinned and packed on the day on 
which the order is received. The required 
quantity is discharged through tubes from 
the blending rooms upstairs into machines 
in the basement. The tea is weighed and 
run into tins by machinery. The tins are 
closed .by hand. The requisite number of 
labels is stamped with the appropriate 
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Code letters in another machine. The labels 
are stuck on in yet another machine. 


The tins are then hand-wrapped in paper 
andimmediately packed'in boxes and the 
boxes areremoved to the Railway Station on 
the same day or the nextday. No stock 
‘of filled tins or packed boxes is kept for 


"what are termed Railway orders, and thus 
the firm is able to say with confidence that 


every: tin in a consignment despatched 
to Lahore, e. y., on the 22nd December 


'I914, has been filled on that or the preceding 


day and that the label of each tin will'be 
marked O.X.U. 'The reason for the sys: 


'tem has been stated to be that the Company 


fnds it useful in dealing with complaints 
to know precisely when a tin of tea has been 
filled, and this, indeed, is obvious. 

To return to the complaint of Mr. An- 
drews, which was dealt with by Mr. O'Neil 


Shaw, Magistrate of the First Class: sum- 


mons was issued to Abdul Shakur, and on 
the r2th April Mr. Andrews and Counsel 


for the prosecution and defence were de- 


puted by the Magistrate to visit Abdul 
Shakur's shop and to bring thence to Court 
any tins of labelled tea that they might 
find. They found exposed for sale a cer- 


tain quantity of Liptons' tins which did: not 


bear the offending labels, and. r2 labelled 
tins were produced by Abdul Shakur. 
On five of these the Code marks were so 
indistinct that Mr. Andrews could not read 
them. Of the othet seven, five were stated 
by Mr. Andrews to “ belong to the consign- 
ment dated 7th October 1914” and the 
other two “ to the consignment of the xrth . 
December 1914.” This evidence, by the - 
way, was not strictly accurate. Five of 
the seven tins are before us, and one of those 
stated to belong to the consignment 
of 7th October is marked N.V.U, which 
means the second week of October I914, 
while of the two December tins the first 
letter on one is very indistinct, and is as 
likely to be M, first week, as N. second week. 

On 25th May 1915 the Magistrate framed 
a charge against Abdul Shakur under sec- 
tions 497 and 488, Indian Penal Code, 
and on the 8th June r9r5, the date fixed 
for the second cross-examination of the wit- 
nesses for the prosecution, Abdul Shakur 
brought to Court ten cases of tea: (each 
case containing 60 ‘one-lb tins) and said 
that these were ivhat remained unpacked .. 
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in bis show room out of 25 cases sent to bim 
by Liptons’ from Calcutta on 22nd Decem- 
ber 19714. Mr. Andrews, under cross-exaini- 
nation, was invited to pick out any cases 
that appeared to him not. to have been 
tampered with, to open them and to see 
what was in them. He declined to do so. 


' He admitted that the cases were Liptons’, 


cases and bore their invoice mark. The 
Magistrate, Mr. O’Neil Shaw, hen selected 
two out of the ten cases and had them open- 
ed. He stated later in his judgment, 
and also as a witness in the present suit, 
that he was convinced that these two cases 
had not been opened since they left Calcutta. 
Mr. Andrews was unable to point to anything 
about the boxes to indicate that thev had 
been opened previously, but he deciared 
that he was not satisfied that they had not 
been tampered with. The result of the 
test was that “ mest of the tins” in the 
first case (the figures are not given) were 
found to be marked O.X.U. (3rd week De- 
cember 1914) and O.W.U. 3rd week of 
November 1914) and the marks on five 
could not be deciphered. In the second 
case there’ were three tins with no letters 
on them, eleven tins with indistinct letters, 
three tins marked N.X.U. (2nd week De- 
cember 1914), three marked O.W.U(31d week 
November 1914), one marked M.X.U. (rst 
week December r91i4) and the remaining 
thirty-nine marked O.X.U. (3rd week 
December 1914). ‘Thereafter, Abdul Shakur 
produced as a defence witness, Mr. J. N. 
Marshall, a former employee of Liptons’ at 
Caleutta, and then travelling agent for 
Brook Bond and Company, who gave a 
different description of the packing system 
at Liptons’ to that stated by Mr. Andrews, 
and said that, after filling and labelling, 
the tins were stacked in compartments 
and that, when orders came boxes were 
packed from these compartments where 
tins might remain for days or for months, 
Eventually, on the 27th July 1915, the 
Magistrate delivered judgment acquitting 
Abdul Shakur. ' 

On the 28th January 1916 Abdul Shakur 
brought the present action again.t Mr. An- 
drews and Liptons’ and Company claiming 
Rs. 17,000 damages for malicious prose- 
eution. The principal evidence led for 
the plaintiff consisted of proof that he had 
paid Rs. 9,100 as Counsel’s fees in the cri 
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minai case, statements of witnesses to the 
effect that his heclth had suffered, and 
that his reputation had been damaged, 
statements by other shop-keepers in Lahore 
whose 1914 tea had been labelled “ packed in 
IQI5 " by or at the instance of Lajpat Ram, | 
statemefit by himself and his servants that 
the labels put on by him correctly described 


the tins to which they had been affixed, 
a statement by Mr. Marshall which repeated 


the description given by the same witness 
in the criminal trial of Liptons' packing 
system, a number of documents mostly 
obtained from Mr. Linch, a defence wit- 
ness, accountant in Liptons’ Calcutta Office, 
and several tins of tea which had been 
produced in the criminal case. The chief 
witnesses for the defendants were Mr. 
Andrews and other members of Liptons' 
Calcutta -staff, who were examined on 
commission, namely, Mr. Newby, the ex- 
manager, who admittedly was responsible 
for the criminal proceedings taken,Babu 
Ashutosh Kumar, the despatch clerk, Mr. 
Wagstaff, the Warehouse Superintendent, 
Mr, Stewart, the present Manager, “and 
Mr. Linch, the Accountant. Lajpat Ram 
has not appeared in these proceedings 
as a witness for either party and his con- 
nection with Liptons' is said to have termi- 
nated soon after the criminal trial. 


The Subordinate Judge, as stated already, 
dismissed the suit. His categorical findings 
were ; (a) the plaintiff has failed to prove 
that he had not labelled ds despatched by 
Liptons on 22nd December 1914 and received 
by him on 4th January 1915 other tea which 
he had received previously in 1914; (b) 
the tea labelled by bim was all of one uniform 
quality ; (c) the fact elicited did not estab- 
lisk an offence under section 437, indian 
Penal Code, against the plaintiff; (d) the 
defendants had reasonable and probable 
cause for believing that the plaintiffs had 
committed an offence; (e) the defendants’ 
complaifht was not malicious; (f) if the 
plaintiff had been entitled to damages 
both Mr. Andrews and Liptons’ and Company 
would have beenliable for those damages 
and a reasonable and proper amount would 
have been Rs. 5,000. 


The plaintiff has appealed to this 


Court 
for a decree for Rs. 6,000 damages, ; 
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We deem it desirable to state at the 
outset our view cf the law applicable 
to the case. The correctness of tbe Trial 
Court's finding that the plaintiff-appellant, 
in fact, was not guilty of the offences attri- 
buted to him in the complaint has not 
been contested by the respondents. This 
leaves the appellant with the obligation of 
satisfying us that the prosecution was in- 
stituted against him without any reasonable 
and probable cause and with malice. The 
most notable pronouncement ov the ques- 
tions of what constitutes reasonable and 
probable cause, and what constituted malice, 
is that delivered in 1878 by Mr. Justice 
Hawkins in Hicks v. Faulkner (x) It has 
been adopted and applied repeatedly in 
subseguent decisions both in India and in 
England, and its correctness is nowhere 
disputed in any of the authorities which 
have been cited hefore us. After makiug 
it clear that to succeed in an acticn tor 
malicious prosecution the plaintiff must 
allege and establish both (a) absence of 
reasonable and probable cause and (b) 
malice, and must fail altogether if he faiis 
to establish both. Mr. Justice Hawkins 
proceeded to define reasonable and pro- 
bable cause as follows :—- 

S nM .. an honest belief in the 
guilt of tlie accused based upon a full con: 
viction, founded upon reasonable grounds, 
of the existence of a state of circumstances, 
which, assuming them to be true, would 
reasonably lead any ordinarily prudent and 
cautious man, placed in the position of 
the accuser, to the conclusion that the 
person charged was probably guilty of 
the crime imputed. ” : 

Later on he defined the malice necessary 
to be established as '" . .. .. not, 
even malice in law, such as may be assumed 
from the intentional doing of a wrongful 
act, but malice in fact; malus animus 
indicating that the party was actuated 
either by spite or ill-will towards an  in- 
dividual oz by indirect or improper motives 
though these may be wholly uncoanected 
with any uucharitable feeling towards any 
body. " 

We have no difficulty in holding that 
the law is expressed accurately and con- 


() (1882) 8 Q. B. D. 167; 51 In Ji Q. B. 268; 
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prehensively in the above passages. "Th? 


.expianation given in the same judgment 


of the respective functions of-Judge and 
Jury in applying these rules does not con- 
cern us in the present case. 

The appeal has been argued before us at 
considerable length by Mr. Abdul Qadir 
for the appellant, and by Mr. Tek Chand 
for the respondents and we have been 
referred to every detail of a.somewhat 
voluminous record. Certain facts are clear 
to us. The person responsible for the pro- 


" secution of the plaintiff was Mr. Newby, 


the then manager of Liptons'at Calcutta. 
He was led to take up the question of insti- 
tuting legal proceedings by reports received 
from Lajpat Ram. ‘The full correspond- 
ence between Lajpat Ram and Liptons' 
Calcutta Office has not been produced, 
but the letters which have been filed can be 
read as indicating malice in the sense de- 
fined above on the part of Lajpat Ram 
against Abdul Shakur. The, prosecution, 
however, was in no way the result of the 
malice of Lajpat Ram. What Mr. Newby 
acted upon were the four tins of tea, which 
are admitted to have been purchased at 
the plaintiffs shop by emissaries of Laj- 
pat Ram, which were labelled 'despatched 
from Calcutta 22nd December r9r4 and 
received in Lahore 4th January 1915,’ 
and which were stamped with Liptons’ 
secret Code letters for the rst week of Oc- 
tober 1914. Before taking action Mr. Newby 
consulted his Solicitors and he arrang- 
ed for the complaint to be drawn up by one 
of the leading Advocates of Lahore. His 
motive was in no sense personal spite against 
the plaintiff, but was a determination to . 
stop the sale by the latter of tea marked 
with rogr4 Code letters as tea received in 
Lahore in January 1915. His object was 
to protect what he considered to be the 
interests of his firm in Lahore, and 
relied for success upon the secret letter 
Code system. 

The questions then which arise for de- 
termination are, firstly, whether the Code 
system was, in fact, not infallible, secondly, 
if it was not infallible, whether Mr. Newby 
did not honestly believe, on reasonable 
grounds, such as would appeal to an oidi- 
narily prudent man, that the system was at 
least capable of rendering it impossible for 
the tea tinned at the beginning of October 
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to be sent to Lahore on the 22nd December, 
and, thirdly, if there was nc such honest 

belief, whether Mr. Newby can be held 
to have been actuated by indirect or im- 
proper motives, if helauncheda prosecution 
relving upon the system, solely with an eye 
to the business advantage of his firm with 
no honest desire to bring to justice a man 
whom he believed to have broken the law 
and without heed to the personal conse- 
quences entailed upon thc individual con- 
cerned. 

In ali these questions the burden of proof 
is on the plaintiff-appellant. This is made 
Clear in the discussion by the Court of Appeal 
in Abrath v. North Eastern Railway Co. (2) in 
which it was pointed out that, if, in order 
to show the absence of reasonable and prob- 
able cause, there are minor questions 
which it is necessary to deetermine, the 
burden of proving each of those minor ques- 
tions lies upon the plaintiffs, just as much 
as the burden of proving the whole does. 
“The test", it was explained by Brown, 
I. J., ^as to the burden or onus of proof, 
whichever term is' used, is simply this; 
to ask oneself which party will be success- 
ful if no evidence is given, or if no more 
evidenceis given than has been given at a 
particular point of the case, for it is obvious 
that as the controversy involved in the 
litigation travels on, the parties from moment 
to momemt may reach points at which the 
Tribunal wil have to say that, if the case 
stops there it must be decided in a parti- 
cular manner." If no more evidence has 
been given by the plaintiff in the present 
case than that Liptons’ Code system was 
not infallible, he would not be entitled to 
a finding, that there was absence of reason- 
able and probable cause. He had to 


-go further and to prove that they 
did not take reasonable care to 
inform themselves of the facts and 


that they did not honestly believe 
in the case which they placed before the 
Magistrate. Having done this and estab- 
lished that the defendants acted without 
reasonable' and probable cause, he had to 
. go furtherstill in order to obtain a decree, 
and to prove also [to borrow the words 
used by Cave, J. in his summing up to 


|. (2) (£883) ii Q. B. D. 440) 52 L. J. Q. B: 620; 
49 L. T. 618; 32 W. R. 50; 47 J. P. 692. 
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the Jury in Abrath v. North Eastern Ratlway | 
(2)| that the defendants in what they did 
were actuated by malice, that is to say, 
were actuated by some motive other than 
an honest desire to bring aman whom they 
believed to have offended against the 
criminalelaw to justice. 

The plaintiff has succeeded in proving 
that the defendants do not work according to 
a system which enables them to say posi- 
tively the date within a few days on which 
any tin of their tea was filled, packed and 
despatched from their Calcutta Warehouse. 
Several instances of tins being sent off 
without any Code letters on them or with 
letters which cannot be read have been prov- 
ed. These show that if there is supervi- 
sion of the packing operations, which are 
described as being carried out by coolies, 
that supervision is not effective. It has 
been admitted by the defendant’s witnesses 
that in the same room in which cases for 
“ Railway orders " are packed there are 
shelves on which is kept a stock of 4,000 
or 5,000 filled tins for compliance with 
local orders or miscellaneous orders (2. e., 
orders for boxes of mixed kinds of tea or 
of tea and other articles such as jam, coffee, 
etc,). It is true that the witnesses say 
that no tin is allowed to remain on these 


‘shelves for more than a week after being 


filled, but the evidence given does not satisfy 
us that adequate precautions to this end are 
prescribed. The plaintiff has proved, fur- 
ther, that his consignments from Liptons’ 
in the last three months 1914 were four 
and were despatched on 30th September, 
7th October, 12th December and 22nd De- 
cember. A tin found in his shop on 12th 
April 1915 was Code marked 2nd week 
October 1914, and this, if received by him 
direct from Liptons’ (and there is nothing 
to indicate the contrary) must have been 
packed in the consignment of 12th Decem- 
ber. 

Again, there is Mr. O'Neil Shaw’s evidence 
that #wo boxes which showed no signs of 
having been opened since they were first 
packed contained tins marked 3rd week 
November 1914 and 3rd week December 
Igt4.- It was elicited, too, from a book 
produced by Ashutosh Kumar, Liptons’ des- 
patch clerk, that 95 cases were despatched 
on 3rd January i917 in fulfillment of 43 
orders which had been received on various 
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dates from 16th December 1916 and Ist 
Jauaicy 1917: This fact contradicts the 


déclarations of this same witness and of 


otner witnesses for the defendant that tea 
ordered is tinned, packed and despatched 
ou the day of arrival of the order. 
‘Finally, there isthe evidence of Mr. 
Marshall. The lower Cort considered him 
unworthy of belief as a discontented former 
employee of Liptons’, but tne state af dis- 
content imputed to him is scarcely made 
on the record. It is certainly impossible 
to reconcile his description of the method 


of packing adopted in Liptons’ Warehouse . 


with that given by Liptons’ present em- 
ployees and by Mr. Newby. Mr. Marshall 
had left ‘Liptons before the events now 
under discussion occurred, but the other 
witnesses say that the system was the same 
in his time as it. was in r9r4 and I9I5, 
and Mr. Marshall declares that he visited 
Liptons' Warehouse in May 1915 and found 
things being done then exactly as they had 
been done when he was employed. We 
can find nothing on the record to suggest 
any reason why Mr. Marshall should per- 
iure himself on behalf of Abdul  Shakur. 
. He balongs now to what may be a rival 

. firm, but we cannot suppose that he would 
be encouraged by his employers to 
obtain custom for them by giving false 
evidence in Courts of Justice on behali 
of persons likely to be lucarative clients. 
It.has been urged for the defendants that 
in comparison with Mr. Marshall their 
‘principal witness Mr. Newby 1s thoroughly 
disinterested since he has severed his con- 
uection with Liptons', but there is an ob- 
vious retort that Mr. Newby, who appears 
still to be connected with the tea industry, 
would not relish being known in business 
circles as the man wh» costs Rs. 17,000 
in damages. Itisfairto say at this stage 
that we have been favourably impressed 
by the record of Mr. Newoy's evidence to 
which we shall return. Our immediate 
concern is with what Mr. Marshall says. 

, The packing procedure described. by him 
is up to a certain stage more meséhodical 
prima facie than that stated by Liptons’ wit- 
nesses, which appears tous, if rigidly adher- 
ed to, to involve machinery and labourers 
alternately working at high pressure and 
Standing idle perhaps; for a whole day. 
According to Mr. Marshall ting era ree 
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from the Tabah aane. ta the idv 
waere they are stacked by colours, and 
the packers draw their supplies from the 
Packed cases: are stocked in the 
sameroom, also by colours, and, when an 
order comes, the required numbers of cases 
are taken out and sent to the Railway 
Station. This may be taken out of the 
shelves and packed on the day on which 
they are placed there or they may ‘stay 
on the shelves for weeks or months. Packed 
cases may remain a month or two before 
being removed. 

The version of Liptons’ employces has 
been narrated already. They have explain- 
ed that Mr. Marshall himself admits that 
tea deteriorates from the moment of tin- 
ning and that the detrioration may be notice- 
able after six months to the consumer and 
they say that for this reason tea is not 
tinned until orders arrive. | 

The only method of testing these two 
divergent stories is by the result of Mr. 
O'Neil Shaw’s examination of two cases, 
and this indicates that neither account 
is strictly accurate. The bulk of the tins 
in both cases had been filled on the day of 
despatch or the day before and this fact 
does not corroborate Mr. Marshall. On the 
other hand, the presence of November filled 
tins contradicts the other version and the 
truth seems to be that, althoügh efforts are 
made to send out newly tinned tea, there 
ate other previously packed tins lying 
about in the packing room, and there is no 
effective arrangement for keeping these from 
getting mixed up with the freshly filled tins, 
Mr. Marshall says that the Despatch clerk 
checks the colours of the tins packed, but 
that there is nocheck of the Code mark, 
and here he seems to beright. When he says 
that the system is such that tins filed 
months before and boxes packed months 
before are knowingly allowed to remain.in 
the Warehouse before’ being sent out he 
is probably wrong. His .own statement 
and the other evidence had made quite clear 
the advantage which tea merchants gain 
by placing tea in the hands of consumers 
at the earliest possible moment after pack- 
ing, and a successful business, such as Lip- 
tons’ has been shown to: be, must be Dre 
sumed to work towards ‘that object.’ 

We come now to the second: point; the 
absence of reasonable and probable. cause, 


"s 
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We think that Mr. Newby did believe 
honestly. when he -placed the matter in 
the hands of his Solicitors that the system 


of filling, labelling, packing and despatch- 
ing was capable of rendering it impossible 


' for a tin filled at the beginning of October: 


to be contained in « case despatched at the 
end of October. Mx, Newby was. very frank 
and very patient throughout what seems to 
. us to have been an unnecessarily long cross- 

examination. He says that he did hold 
that belief and there is no reason for doubt- 
ing his word. But m his belief based 
on reasonable grounds ? 
He was manager of the warehouse andit 
was his duty to know every thing that went 
on there. He has committed: himself to 
. the positive assertions that not only would 
it be impossible for tins packed in October 
to be despatched in December, but that 
it would also be impossible for -tins 


packed in the rst week of December to be 


despatched by Railway in the 3rd week 
' of December, and that it would be impos- 
sible for one case to contain tins of differ- 
ent dates. In the light of the proof given 
to.the contrary, these statements can oniy 


mean that Mr. Newby did not take reason- 


“able care to inform himself of the true 
facts. He was: unable, when challenged in 
Cross- examination’ on..fhe 24th February 
X917 to swear positively that he made full 
enquiry regarding;the truth of the allega- 


tions in paragraph 5 of the complaint filed ' 


on the gth April 1915. . Those’ allegations 
were that Abdul ‘Shakur has affixed his 
labels, ‘‘ despatched on 22nd Deceuiber 19x4 
, andreceived 4th January 1915" totins sup- 
plied to him on antecedent dates and received 


jn 1914. The answer given to the question . 


. is, of course, additional proof of Mr. Newby's 


good faith and anxiety to speak nothing . 


but the truth, but the plaintiff is entitled 
to claim the benefit to his case of the cha- 
racter of the answer. Another damaging 
admission was elicited in the same cross- 
examination. The question was “ Have 
you ever got back tins from customers 
at Lahore, which. according to you are old, 
before. or after the criminal case? ” The 
answer was, " Most likely ; you can quite 
understand that with millions of tins going 
out from Liptons' scarcely a week. passes’ 
without we received some complaint re- 
garding tea which may have become cops 
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taminated. I cannot remember any in- 
stance in Labore." ‘There were, then, com- 
plaints, which it seems to us should have 
put Mr. Newby on his guard. against 
absolute faith in his system, and we think 
that a prudent man should have made a. 
thorough enquiry into what was actually 
being dene in the packing room before 
making up.his mind definitely that the 
October marked tins purchased from Abdul- 
Shakur's shop by Lajpat Ram's agent 
could not possibly have been included in 
the consignment of the 22nd December. , 

It is true that Mr. Newby took legal advice , 
before instituting. his complaint and that 
Lájpat Ram was instructed to *“ place 
the whole case openly” before Mr. Broadway 
(letter dated gth March 1015 Exhibit P.R. 17 ` 
page 34, printed record) But the inform- 
ation laid before the Solicitors and Mr. 
Broadway as facts has not been disclosed 
and Herein lies a material distinction. bet- 
ween the present case and the well-known 
Privy Council case Corea v. Petris (3) which 
has ben cited by the defendant's léarned ,Ad- 
vocate. In Corea v. Peiris (3) the respond-. 
ent obtained a decision in his favour that 


he had acted with, reasonable and probable 


cause on proof that he had believed 
the story told to him by old trusted servants, 
that he had consulted his legal advisers 
at every.step and that he had taken action 
in defence of his title to his property in 


the bona fide belief that the, appellant has 


trespassed on his land. and forcibly removed : 
his goods. Both the legal advisers, however, 
whom Mr. Peiris consulted entered the wit- 
ness-box and described in detail what had 
been placéd before them, and the informa- 
tion given by the old and trusted servants 
was not of sucha nature that Mr. Peiris 
could have verified it by.personal obser- 
vation. ‘There are other distinguishing fea- 
tures which need be dwelt upon, notably 
the antecedents of the plaintiff. In the 
present case Mr. Newby may have made- 


Special enquiries from his Warehouse Staff 


and may have been told the same story 


„as the witnesses have told in Court but | 
there is no proof that he did so, and, if it ` 


be assumed that he must. have 'done 
so, he was not compelled. to rely upon the 


(3) (1909) A. 


: P. C 25r rċa dc | 
T. 790; 23 TLR 


549; 73 L- j 
bos 


^ 
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assurances given by his subordinates. ‘here 
were direct tests which he could apply him- 
self; for instance, he could have gleaned a 
certain number o packed boxes and scruti- 
nized the Code marks of the contents. As for. 
what he told his Solicitors, we can only 
presume from the contents of the complaint 
subsequently put into Court: that*he must 
have told them that the Code mark system 
was absolutely watertight. He thought 
that it was, but he did not take reasonable 
steps to. verify his belief, and the system 
was not watertight. Therefore, the defend- 
ants did not have reasonable and probable 
cause for the prosecution. The lower Court 
went wrong in thinking it sufficient proof 
of reasonable and probable cause that the 
defendants stated in their complaint nothing 
beyond what they believed to be the abso- 
lute truth. i 

The third and the most important point 
is the question of malice, for it is not enough 
for the plaintif to prove absence of reason- 
able and probable cause. It has been 
made clear, as we have stated already, 
that the main object which the defendants 
desired to attain by the prosecution was 
to protect their own business interests. 
This does not mean that they did not be- 
lieve the plaintiff to have offended against 
the law and that they did not honestly desire 
to bring him to justice. Mr. Newby has 
sworn that his motive was to prevent 
the plaintiff from selling tea with a false 
description and that he had no indirect 
motive such as to induce the plaintiff to 
renew his old agreement. The expressions 
of indignation at Abdul Shakur’s conduct 
contained in certain letters to Lajpat Ram, 
the talk of bringing “the most damaging 
action against Shakur,’ (letter of oth 
March 1915 Exhibit P. R. 17) the asser- 
tions that “we mean business” and that 
" we are going to stop this false dealing 
at any cost" (letter of 8th March Exhibit 
Z. 5) are in no way inconsistent with this 
position, which was perfectly legitimate. 
There is, however, an argument in davour 
of malice having been established which 
has been pressed strenuously and which is 
based upon the proceedings of Laipat Ram 
in connection with the labelling of the stock 
in other Lahore shops as packed in r91i5 
and alluded to atthe beginning of our judge 
ment, | 
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The only account of these proceedings 
is contained in incomplete fragments of 
correspondence between Lip‘ons’ and Laj- 
pat Ram which the plaintiff succeeded in 
getting out of the defendants. The full 
correspondence has not been produced, 
and the defendant's Counsel in the commis- 
sion proceedings at Calcutta said that he 
could produce nothing more, but pre- 
sumably the missing letters are or were in 
the defendant's power and possession. 
On the other hand, Lajpat Ram himself 
would have been the most material wit- 
ness on the point, and there is nothing to 
show that the plaintiff on whom the bur- 
den of proving malice lay, made any 
attempt to place this man in the witness- 
box. The record shows that Lajpat Ram 
was at times in Court during the trial of 
the suit. 

It has been proved, as we have stated, 
that tea packed in 1914 was labelled in 
Lahore shops as packed in 1915. Of this 
there is no doubt. The tins with the labels 
and the' i914 Code marks are before us in 
Court and they have been identified by the 
persons from whose shops they were obtained. 
The suggestion is that Lajpat Ram was 
authorised and encouraged by the Head 
Office to label tea falsely, that in any case 
the Head Office sent Lajpat Ram 4,000 
labels with a free hand and knew that he 
was likely to put the labels on old 1914 tea 
and that the firm took no steps to prevent 
him trom doing this. It is contended that 
Lajpat Ram was the firm's agent, that it 
must be responsihle for his action. That 
the firm, while professing to protect the 
public by prosecuting Abdul Shakur, 


was at the very moment perpetrating a 


fraud on the public of the same character 
as that imputed to Abdul Shakur by supply- 
ing labels for the, misdescription of tea 
in the shops of other traders and that such 
conduct is conclusive proof of malice. 


C 


Now, Mr. Newby has sworn that his in- - 


structions to Lajpat Ram were to withdraw 
all the 1914 packed tea from the Lahore 
shops when the special 1915 labels were 
issued. Mr,.'Gregory, Counsel for the de- 
fendants in the Calcutta proceedings, was 
asked to produce the letter in which these 
instructions were conveyed but was unable 


to do so. Nevertheless, there are letters 


by Lajpat Ram on the record which have 
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been admitted in evidence without objec- 
tion and which corroborate what Mr. Newby 
says. On 28th January 1915 (Exhibit 
P. R. 32, page 45 of the printed record) 
Lajpat Ram wrote in reply to a letter from 
‘Liptons’ of 21st January 1915. '' The names 
of merchants are being printed in tickets. 
A list of stocks of 1914 held by merchants 
is being prepared. I will ticket only those 
tins which were received by merchants in 
1915 and will not give chance to Shakur 
to bring a fresh trouble. "The instructions 
conveyed in your letter are very clear 
and require no modification.” ^ Again, ac- 
knowledging another letter ot rst February 
1915 Laipat Ram wrote (Exhibit P. R. 30, 
page 44 of the printed record): 
1914 stock in possession of our customers 
will be taken possession of by Saturday 
next, but the merchants want similar 
quantities of tea in exchange." There 
is certainly no proof that any 1914 tea was 
‘actually. returned to Calcutta by any shop- 
‘keeper in Lahore, and thereis, on the other 
hand, proof that 1914 tea was labelled in 
certain shops as packed in 1915; but Lajpat 
‘Ram is not shown to have known the Code 
and letter from Liptons’ (Exhibit P. R. 17 
dated the gth March 1915, page 34 of the 
printed record) proves that they believed 
that he did not know. Lajpat Ram would 
thus have had to depend upon the word 
of: the shopkeepers for the dates of their 
consignments. 
`- The learned Counsel for the plaintiff 
points to the evidence of one of these shop- 
keepers, Firoz Din, and to a letter from. 
Liptons’ to Lajpat Ram (Exhibit P. R.26 
dated the 22nd February 1915) as showing 
that Liptons’ encouraged or connived at 
false labelling. Firoz Din stated “in 1915 
an agent of Liptons' came to me and told 
nie to keep my tins ready and he would 
come again and label them. He came again 
and affixed the labels. I think their colour 
was red. The labels were special labels of 
1915. The tea in the tins was old tea, 
that isto say, that the tea had come before 
1915, some 7,8 or 9 months previously." 
The passage in the letter runs “ Messrs. 
Bakhsh Eahi and Company," (a firm 
of agents in Calcutta), “‘ were instructed to 
let us have full particulags of all Lahore 
orders but they have not apparently done 
so in the’ case of Mohammad Din-Firoz 
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Din's order, and we trust you will see the 
tins ticketted." Liptons’, however, (and per- 
haps Lajpat Ram too), are exonerated 
by the terms of Lajpat Ram's letter to which 
‘this letter is a reply. Lajpat Ram wrote 
on I8th February 1915 (Exhibit Z 16 page 
51 printed record) ‘Messrs. Mohammad 
Din-Feroz Din, the China House, have 
received 16 cases of tea in January last 
through Bakhsh Elahi and Company, but 
without tickets. I will ticket the tins ina 
day ortwo. But I would like to request 
you to tell Bakhsh Elahi and Company 
that they should in future instruct their 
packers to specially label the consignments 
intended for Lahore. " : 

The evidence of other shopkeepers pro- 
duced: as witnesses by the plaintiff on the 
subject of this labelling was as follows.— 

Kanshi Nath, from whose shop two tins 
with I9r4 Code marks and 1915 labels. 
wete procured, stated that Lajpat Ram 
supplied him with the labels, that 9o or 
100 labels were pasted on by Lajpat Ram 
himself, that the tea had been received in 
November 1914, and that when labelled 
it was falsely described, In cross-exami- 
nation he admitted that he could read 
the labels and understood what they stated ; 
that he made no objection to the false de- 
scription being ptit on, and that he did not 
tell any purchaser that -the label was false. | 
This man has stultified himself. 

Sitaram stated that Lajpat Ram labelled 
200 or 250 tins in his shop, that he had a 
stock of tea in December and received a 
fresh consignment in January, that the 
labels were put on in April when the tea was 
two or three months old, that he did not’ 
know whether the old tins or the new tins 
wete labelled and that he did not assent 
to nor would have allowed a false labal 
being affixed. à 

Mohan Lal said that Lajpat Ram laballed 
120 tins in his shop all of which had been 
ordered in December 1914 and had been 
received on 4th January 1915, and that 
"Lajpat Ram told me that the old tea should 
not be sold and that traders should see 
that the tins bear the label of 1915.” 
A tin labelled 1915. was procured from this ` 
witness’s shop which is Code marked 3rd 
week December 1914. 

In our opinion the plaintiff has not prov- 
ed either that the Company instructed Laj. 


` 
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pat. Ram to label old tea in Lahore shops 
as packed in 1915 or that Lajpat Ram 
himself knowingly did so label old tea. 
Lajpat Ram may have been careless, in 
fact he was, for he sent his sons out to label 
in certain shops and he issued labels to 
the shopkeepers themselves, but, the de- 
fendants, in spiteof the fact that they have 
not produced the full correspondence, have 
satisfied us that their instructions to Him 
"werte not to label 1914 tea. 

It has been remarked already that some 
‘of Lajpat Ram'sletters contain indications 
:of personal spite against Abdul Shakur 
‘and some of the information conveyed 
‘by him to Liptons’ was inaccurate. But 
the prosecution had nothing to do either 
.with Lajpat Ram's spite or with false in- 
‘formation sent by him. It was solely due 
to true information given by Lajpat Ram 
that tea tins bearing the Code mark of Ist 
‘week October 1914 had been labelled by 
‘Abdul Shakur as despatched from Calcutta 
on 22nd December i914. We do not 
think that concrete malice on the part 
of the defendants in the matter of Abdul 
Shakur's prosecution can be evolved out 
of the mere carelessness and stupineness 
‘of their agent Lajpat Ram in his dealing 
with Liptons’ 1915 labels. 

Mr. Andrews stated in his first examina- 
'tion as complainant that tea packed in 1914 
is of different quality to that packed in 1915. 
This has been fastened upon by the 
plaintiff's Counsel as an indication of malice 
in the light of subsequent proof that 
Liptons' successfully maintain a continu- 
-ously uniform quality, and it is suggested 
that the statement was made falsely in 
order to induce the Magistrate to issue 
.process. We think, however, that the re- 
ference was to the deterioration of tea from 
the date of tinning as to which all the wit- 
nesses connected with the tea industry are 
agreed. 

Next, we have been referred to a pas- 
sage in Rat Jung Bahadur v. Rat Gudor 
Sahoy (4) where the learned Judges agreed 
with the Court -below that, ordinarily, the 
absence of a reasonable and probable cause 
jn instituting a proceeding which terminates 
;n favour of the plaintiff would give rise 
. .40 the inference of malice. "This proposition 


; (4): x C. W, N. 537. 
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was considered in Shama Bibi v. Chatr- 
man of Baranagore Munictpality (5) to have 
been expressed too- broadly. We can 
readily imagine instances where stich an 
inference might arise but the correct law 
applicable to the present case, in our 
opinion, is to be found in Brown v. Hawkes 
(6). There the Jury held. firstly, that the 
defendant did not take reasonable care 
to inform himself of the true facts of the 
case (as we have held here); secondly, 
that the defendant honestly believed 
in the full charge which he leid 
before the Magistrates (alo as we have 
held) and, thirdly, that the defendant 
was actuated by malice and indirect 
motives in the proceedings taken against the 
plaintiff. On these findings the judgment 
‘was entered for the plaintiff. The Court 
of Appeal allowed the defendant’s appeal, 
holding that, although the absence of rea- 
sonable and probable cause is some evi- 
dence from which malice may be inferred, 
the Jury, by their finding as to the honest 
belief of the defendant, had negatived 
any inference which depended solely on 
such evidence, and that, in the absence of 
any other evidence of indirect motive, the 
finding of the Jury that the defendant was 
actuated by malice could not be supported. 
It was pointed out by Cave, J., (whose 
judgment ultimately was affirmed) 
in discussing the evidence that, if there 
was an honest belief in the plaintiff's guilt 
neither anger nor hastiness on the part 
of the defendant would evidence malice, 
and that anger, so far from being a wrong 
or indirect motive. is one of the motives 
ou which the law relies to secure the pro- 
secution of offenders, while hastiness in 
the defendant's conclusion as to the plaintiff's 
guilt, although it might account for his 
coming to a wrong conclusion, does net 
show the presence of any indirect motive. 

. Lastly, we have been asked to accept es 
proof of malice the fact that Mr. Andrews 
did not at two stages after the commence- 
ment of proceedings withdraw from the 
prosecution of Abdul Shakur. The fist 
stage was on I2th April when the search of 


(3) 6 Ind. Cas. 675; 12 C. L. J. 410. 
(6). (1891) 20. B. 718; 61 L. T. Q. B. 151; 6s 
L. T. 108; 55 J. P. 823. 225 


E 
' NARAYAN V. VENKATRAO. 


Atdul Shakurs shop produced twelve 
labelled tins only of which five exhibited 
no distinct Code mark, the other seven being 
marked with dates previous to the 3rd 
week in December. The second stage was 
when Mr. O'Neil Shaw opened the two 
boxes with the result already described. 
There is no force in this argument. "The 
12th April was a long time after Abdul 
Shakur first commenced to  under-cut 
the rates: of the other 
and it would have been quite reasonable 
to suppose that by that date he had succeeded 
in selling nearly all his r9r4 stock. At 
the time when Mr. O'Neil Shaw opened the 
boxes Mr. Andrews declared that he was 
not satisfied that either box had not been 
opened before, and hecould notknow what 
view the Magistrate was likely to take tn- 
til the judgment had been delivered. ‘The 
record showsthat he made no incautious or 
intemperate statement imputing trickery to 
Abdul Shakur. He did not assert that the 
boxeshad been tampered with, nor did he 
say that they must have been tampered with. 
He said in his cross-examinaiion, “Iam 
not satisfied that the case has not been 
opened before,” and | in re-examination, 
"I can't account for tins bearing 
different marks getting into one case. It 
is impossible for tins bearing different Code 
letters for the month to be despatched in 
one case." He appears to have assisted 
the Court readily in interpreting the Code 
marks on the unpacked tins, end there 
is no indication that he attempted to pre- 
varicate or to withhold any information 
which might help the accused. 

- We hold, therefore, that while the plaint- 
if has proved that the defendants insti- 
tuted proceedings against him without 
taking reasonable care to inform themselves 
of the true facts, nevertheless he has not 
succeeded in establishing that they were 
actuated by malice, and his appeal, there- 
fore, must be dismissed. Since, however, 
the appellant has succeeded partially, and 
on an important point, in a case of: much 
difficulty, we direct that parties bear their 
own costs, 


Z. K. Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
.. COURT. 
First CIVIL, APPEAL No. 69 OF 1920. 
October 9, 1922. 
Present :—Mr. Hallifax, A. J. C. 
NARAYAN AND ANOTHER—PLAINTIFFS 


e —APPELLANTS 
VEYSUS 
VENKATRAO AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Mortgage—Sale to mortgagee of mortgaged proterty 
—Mortgagee, liability of, to pay mortgage-debt, 
whether extinguished— Conivact Act (I X of 1872). 
s. 62. 

Where a mortgagor sells a part of the mortgaged 
property to the mortgagee, intending thereby 
with the gale-proceeds to pay off the mortgage- 
debt, the sale and the mortgage are entirely un- 


' connected. and the effect of the sale is not to 


relieve the mortgagor of hisliability to pay the 
mortgage-debt under section €2 of the Contract 
Act 


Appeal from a decree of the First 
Subordinate Judge, Nagpur, dated the 8th 
April 1920, in Civil Suit No. 32 of 1919. 

Mr. M. R. Bobde, for the Appeilants., 

Messts. M. K. Padhye and S. B. Gokhale, 
for the Respondents. 


JUDGMENT.—This suit was for foreclosure 
of a mortgage executed on 14th August 
1908. It was of the simplest possible 
character, being a claim for the amount 
still due on the mortgage after making 
allowance for a payment of Rs. 9,000 made 
on 17th October 1917. On that date the 
mortgagor sold a portion of the prope:ty 
and paid the Rs. 9,009 he received fortze 
sale to the mortgagees towards satisfaction 
of the mortgage-debt. It is the fact that 
the purchasers happened to be the moit- 
gagees and that appears to have befogged 
all consideration of the case; the fact is 
practically irrelevant. The mortgagor ori- 
ginally agreed to sell the property for 
Rs. 9,000 on oth January 1913, and he 
agreed also that the purchaser might retain 
enough of the purchase-money to pay off ' 
the mortgage. Such an agreement was 
unnecessary as the purchaser already 
had that right under the proviso to sec- 
tion 55 (5) (6) of the Transfer of Property: 
Act. It happens that at that time the 
aniount dre on the mortgage was less than 
Rs. 9,000. 

2. But the defendant mortgagor did not 


carry out his agreement till he was compelled 


to do so by a decree of a-Civil Court in a 
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suit ‘instituted under the Specific Relief 
, Act; the sale-deed was eventually exe-. 
cuted by the Court for him on 17th October: 
I9I7, by which time the amount due on the 
mortgage was considerably in excess of 
Rs. 9,009. The learned Subordinate Judge 
has held that the parties intended that 
the sale should pay off and extinguish the 
mortgage, that is to say, that the sale was ' 
substituted for the original contract to pay 
the mortgage-debt, so that the mortgagor: 


would no longer be bound to pay the mort- : 


gage-debt under section 62 of the Contract 
"Act. This viewis obviously and entirely 
wrong and arises out of a lax. use of ex- 
pressions. The parties undoubtedly in- 
tended that the mortgage should be fully 
paid off by means of thé sale or rather of 
the sale-proceeds but not that it should 
be extinguished by the sale itself.. In the 
latter case it would have been unnecessary 
to specify the value of the "property | 
or the exact àmount due on the mortgage. 
3. There is admittedly no indication of 
any such intention in the sale-deed, which 
was executed in 1917. The indication has 
` apparently been found in the fact that when 
the agreement to sell was made the mort- 
gage-debt was less than Rs. 9,000. ‘That, 
‘however, indicates no more than an expec- 
tation that the sale would be effected within 
a reasonable time and before the amount 
due'on the mortgage had increesed bevond 
Rs. 9,000. It is, indeed, the case for both 
parties that it was not the sale that was 
to pay off the mortgage-debt but .that 


the sale proceeds were to be used for thet . 


purpose. : s. 
. 4. Thesale and the mortgage are entirely 


ü1iconnected except that they are between | 


tae same parties and cover the same prop- 
ecty. Even if we go back to the agree- 
ment to sell, as. has ‘been “done,” this 
is perfectly clear from the very fact that 
the balance of the consideration of the sale, 
after deducting whatever was found to be 
. due on the mortgage, was to be paid'to the 
mortgagor. It is made still clearer by 
thé words of the document which was 
-filed as Exhibit P-2 in the suit for speci- 
fic performance. A . translation of the 
.relevant portion is as follows: “For the. 
aforesaid sum of Rs. 9,000 the fields are: 


sold to you. As earnest-money I have- 
. to-day received Rs. 500. As for the. rest. 
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the balance after deducting whatever is 
found due on your mortgage. will be paid ° 
to me when I get the sale-déed registered.” ` 
5. Nothing further need be said about 
the case except to note its similarity to 
that of Maung Shwe Goh v. Maung Inn (x) 
decided by the Privy Council. The appel- 
lantsare undoubtedly entitled to the decree 
théy seek. The decree of the lower Court 
is accordingly set aside. In place of it 
a decree will.issue in the terms of r. 2 - 
of O. XXXIV of the Civil Pzocedure Code 
ordering foreclosure of the property men- ` 
tioned inthe plaint in default of payment | 
by the. defendants by the 5th of 
January 1923 of the sum of Rs. 9,618-6-o, 
plus all the costs incurred by the plaintiffs 
in the lower Court and in this appeal. 


W. C. A. . Appeal accepted, 


sold | 


(1) 38 Ind. Cas, 938; 44 C. 542; 21 M. L. T. 
18; 15 A, L. J. 82; (1917) M. W. N. 117; 32 M. L, 
6; 25 C. L. f. 108; 19 Bom. L. R. 179: 71 
C. W.N. 500; 5 L. W. 332; 10 Bur. L. T.:69; 44 
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LAHORE HIGH COURT. | 
CIVIL. ÁPPEAI NO. 1314 OF 1920. 

June 8,.1922. 
Present:—-Mr. Justice Broadway and Mr. 
. Justice Abdul Qadir. 

GOPI MAL, AND ANOTHER—DEFENDANTS 
—APPELLANTS 
: VEYSUS , 
PANNA LAT, AND ANOTHER-—PLAINTIFES 

‘AND THAKAR DAS AND oTHERS— 

~ DEFENDANTS— RESPONDENTS. 

- Hindu Law— Jains— Adoption, effect of—Civil 
Procedure Code ( Act V of 1908), O.X XII,yv. 3— 
Death of plaintiff —Subsiitution, time for, extension 
of—Appellaie Court, interference by—-Guardian 
and minov— Guardian, whether trustee—Power of 
guardian to charge property of minor. 

There is no warrant for the proposition that 
Jains cannot adopt in the Datlaka form or that 
an adopted son among Jains can, in no case, 
become a member of the family of his adoptive 
father. [p. 426, col. r] 

Manak Chand v. Munna Lal, 4 Ind. Cas. 844; 
95 P. R. 1909;168 P. W.R. 1909; 212 P. L. R. 
' 910, referred to. ' 

Itis open to a Court to extend the time fot the 
substitution of the representatives of a deceased 
plaintiff and, when it has so extended the time 
and effected such substitution an Appellate 
Court should uot interfere with the exercise of its 
discretion. [p. 426, col. r.] ] l l 

A guardian of a minor may be a guasi trustee for 
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certain purposes, for instance, in respect of money 


received by him on behalf of his ward, but he cannot 
incur expenses to any extent he likes without 
seeking the intervention of any Court, in the hope 
that he would be allowed to create a charge on the 
property of the minor to that extent. [p. 426, 
col 2.] 


Second appeal from a decree of the District 
Judge, Amritsar, dated the 29th April 1920, 
reversing that of the Subordinate Judge, First 
Class at Amritsar, dated the 23rd July IQI}. 

Lala Mott Sagar, R. B., and Lala Fagir 
Chand, for the Appellants. . 

Lala Badri Das, for the Respondents. 

JUDGMENT.—The parties in the suit, 
out of which this second appeal arises, are 
Jains belonging to Amritsar. The property 
in dispute is a house and a half share in 
a shop, which belonged to one Kanshi Ram 


and after his death came into the possession 


of his widow, Musammat Uttam Devi. 
She adopted a boy, named Amin Chand, 
son of Gopi Mal, and executed a’ deed 
of adoption, Exhibit D-5, dated the 
20th April 1907, adopting him as a son 
to her husband and herself. She died in 


May 1907 and shortly before her death she . 


. executed a Will, Exhibit D-6, dated the 


roth of May 1907, by which she appointed - 
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. property*was 
- of Gopi Mal in his capacity as a guardian 
- of the deceased minor. 
including Ishar Das, plaintiff in the present 


1 
^ 
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" Gopi Mal, father of Amin Chand, to act 


as 2 guardian of his person and property 


"in her place. The boy then remained under | 


the care of his natural father but died as 
a minor in November 1913, after having 
been ill for a considerate period. The 
at that time in the possession 


Certain ‘persons; 


case, claimed shares in 
collaterals of Kanshi Ram, deceased. "This 
matter was referred to arbitration by both. 
the parties and the arbitrators gave am 
award treating Ishar Das, etc., as collate rals 
and giving them certain specified shares, 
This award was not, however, accepted, 
for one reason or other, by the parties, and 
was not acted upon. On the roth December 
1913 the plaintiff Ishar Das brought the 
present suit against Gopi Mal and others for 
possession of one-fourth share of the property 
left by Kanshi Ram. Some of the defen- 
dants were collaterals other than the plain- 
tiff, who were made pro-forma defendants, 
because they did not join him in bringing 
the suit. Gopi Mal, the contesting defendant, 
denied the alleged relationship between 
the plaintiff and Kanshi Ram and further 
pleaded that the widow was the sole owner 
and had passed a complete title to Amin 
Chand and that he was now entitled to 
succeed Amin Chand as his heir. He also 
pleaded that he had spent Rs. 3,261-0-0 on 
the minor and this amount was a charge 
on the property and no one could get any 
part of the property without paying the 
above sum. The Trial Court held that the 
plaintiff was a reversioner of Kanshi Ram, 
but he was not entitled to succeed to the 
property left by Amin Chand, because the 
property would now pass on to the natura} 
heirs of the latter, It, therefore, dismissed 
the plaintiff's suit who appealed against 
this decision. The learned District Judge 
agreed with the Trial Court in holding that 
the plaintiff was a collateral of Kanshi Ram 
and also came to tbe conclusion that the 
collaterals of Kanshi Ram were entitled 
to succeed to the property and not the 


the property as 


. hatural heirs of Amin Chand. . It remanded 


the case, therefore, under O. XLVI, 1.25, 
Civil Procedure Code, for a decision on Issues 
Nos. 5 and 6, which tan as follows and had 
not: been decided ky the Court of Brst wins | 


+ 
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stance. 

5. What is plaintiff's share in the prop- 
erties in question? On plaintiff. 6. Whe- 
ther (Gopi Mal and Kheman Mal) defendants 
Nos. I and 2, spent any monies for Musam- 
mai Uttam Devi or Amin Chand, and if so 
whether these create a first lien on"the prop- 
erty in dispute? On defendants Nos. 1 and 
2. The report of the learned Subordinate 
Judge on these issues was made on 6th 
April 1920, to the effect that the share of the 
plaintiff amounted to one-fourth according 
to the pedigree-table. Exhibit 
lied on by him, and that Gopi Ma! was not 
entitled to the money claimed by him on 
account of expenses incurred, as such ex- 
penses were not a charge on the property. 
Thelearned District Judge has agreed with 
the view taken by the Subordinate Judge 


and hasaccepted the appeal of the plaintiff 


and passed a decree as prayed for in the 
plaint. Defendant Gopi Mal and Kheman 

Mal have come up to this Court in second 
appeal and we have heard Mr. Moti Sagar 
on behalf of the appellants, whose argu- 
ments may be divided in the following 
four heads:— 

. I. It is not proved that the plaintiff 
was a collateral of Kanshi Ram as the pedi- 
gree-table relied upon by the plaintiff has 
not been properly proved. n 

2. '[hat by virtue of the adoption of 
Amin Chand by Musammat Uttam Devi 
under the Jain Law the property must pass 
on to the heirs of Amin Chand instead of 
going to the collaterals of Kanshi Ram. 

3. That the appeal of the plaintiff in 
the lower Appellate Court had really abated 
for want of substitution of any one as the 


, representative of the plaintiff in time after 


his death during the pendency of the appeal 
and, therefore, thelearned District Judge 
has erred in not dismissing it. 

4. Thatin any case Gopi Mal was entitled 
to be re-imbursed for money spent out 
of his pocket in his capacity as a trustee 
and the Court below had erred it simply 
declaring that the money was not a charge 
on the property and giving no finding as to 
the amount actuatly due. - 

We will take up the above points seriatim. 
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who had verylittle first hand knowledge and 
whose evidence was of no valtie. It is added 
that the inference drawn by the’ Courts 
below from the facts that there was an 
admission of the status œl Ishar 
Das and other collaterals as such in 
the reference to arbitration made: by 
the parties is not a reasonable inference 
and cannot at any rate prove the pedigree- 
table as propounded by the plaintiff. We 
think, however, that the finding of the 
relationship between Ishar Das and Kanshi 
Ram must be treated: as a finding of fact 
which cannot now be questioned. : The 
following remarks were made on this point 
by the learned. District Judge in his order 
dated the 5th January r918, remanding 
the suit for decision on the fifth and sixth 
issues:— 

“The evidence produced by the plaintiff 
in support of the pedigree-table is certainly 
somewhat scanty, but in x907 the dispute 
was referred to arbitration though the 
award was never acted upon, and the arbi- 


-tration proceedings amount to an admission 


of the plaintiffs relationship on the part 


of the defendants." 


The relationship has been held to be es- 
tablished on the material above alluded 


to, by the Courts below. Meagre though 


the material may be, it is not open to us 


'to interfere with this finding and we may 
-add that the inference that they drew from 


the reference to arbitration is reasonable 
and legitimate. We, therefore, agree with 
the Courts below that it has been proved 
that Ishar Das was a collateral of Kanshi 
Ram and was entitled to one-fourth share 


- of the latter's property, according to the 


pedigree table attached to the plaint. 
Concerning point No. 2, emphasisis laid on 
the fact that the parties are Jains and their 
law differs in many respects from Hindu 
Law and that an adoption among them is a 
purely secular matter devoid of religious 
significance and that, therefore, Musammat 
Uttam Devi, who is a Jain widow, and, 
as such, was an absolute owner, passed 


“such a title to Amin Chand when she adopted 
- him, that after him his property should go 
“to his father or other natural heirs -of his, 
As regards the first point it is urged that - 
the ‘oral evidence -adduced to prove the- 
relationship consisted of the statements of. 
> Po W. No. 1, P. W.-No. 3.and P. W, No. 4, 


Mr. Moti Sagar refers to Manak -Chand v. 
Munna Lal (I) where it is laid down that 


- (x) 4 Ind. Cas. 844: 95 P. R. 1909; 168 P. W, 
R. 19093 412,P. I. R, 1910. ... 8, 


= “we 


426 
- GOPI MAL v. PANNA LAL, 
an adoption among Jains is more akin 


to the Kritrima than to the Dattaka form | 


of adoption, and that a person adopted 
under the Krivima form is not transferred 
completely from his natural family to the 
family- adopting him but can retain his 
ties with his natural relations. We are 
not -very favourably impressed by this 
‘argument of the learned Counsel. There 
is nothing in Manak Chand v. Munna Lal. 
(i) to show that Jains cannot adopt in the 
Dattaka form or that an adopted son among 
Jains can, in no case, become a member 
of the family of his adoption. In this 
particular case there can be no doubt.so 
far as the intention of Musammat Uttam 
Devi was concerned that she warted to 
make the adoption as complete as possible 
and to bring Amin Chand into the family 
of her husband. She mentions in the deed 
of adoption that, Gopi Mal has two other 
‘sons and has given his son Amin Chand 
-to her and. that she has adopted him as 
‘a son to her husband and to herself and 
. that the boy should henceforth -be treated 
like a son born to them. Under these 
circumstances, we think that the learned 


District Judge has rightly held that in the. 


present case collaterals of Amin Chand were 
entitled to succeed to the property. 


Coming to the question of abatement, we 
think there-is no force in the contention. 
Ishar Das died after the case had been re- 
manded by the District Judge under O XLI 
r. 25. On the 21st November 1918 an 
. application was made to the Sub-Judge 

stating that the plaintiff died about ir days 
back and praying that his legal representa- 
tives may be brought on the record. It is 
contended that this application should have 
been made to the District Judge,.who was 
really seized. of the case, and who actually 
proceeded to ‘decide this application on 


' Xoth October 1919, but by that time the’ 


period within which the substitution. could 
legally be made had elapsed and, therefore, 
there was no proper substitution. We do 


not see, however, that now that the learned : 


District Judge has substituted Panna ‘Lal 
and Khairati Ram as the representatives 
of Ishar Das, and it was open to him to 
extend the time for substitution of repre- 
. sentatives, that we can or should interfere 
with his discretion-in second appeal, 


£F 
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The only point that remains to be con- 
sidered is ‘that of expenses incurred Lv 
GopiMal., Itisargued that he was appointed 
guardian of the person and property of the 
minor and thus stood in a fiduciary relation 
to the minor and should be regarded as a 
trustee arfi, under section 32 of the Indian 
Trusts Act II of 1882, is entitled to reim- 
bursement of expenses. There is no doubt 
that he would be entitled to such re-im burse- 
ment if it was estarlished that he was a 
trustee, but, we are not satisfied that tke ` 
*position of trustee was created by the Will 
dated roth May 1907, appointing him as 
guardian of the minor. Mr. Badri Das, 
who appeats for the respondents, argues 
that Gopi Mal -would be governed by tlie 


` Guardians and Wards Act, asa guardian ap- 


pointed under aWill, and there is no provision 
in the said Act entitling him to any such : 
position as to claim re-imbursement as a 
trustee. We have very carefully considered ' 
the arguments on this point, advanced by : 
Counsel on both sides, but think that it 
is open to serious doubt that a trust was 
created by the Will above referred to, -ox 
that a guardian of a minor does in effect 
become a trustee. He may be’ a quasi- 
trustee for.certain purposes, e.g., for money 
received by him on behalf of his ward, but 
it is not clear that he can incur expenses 
to any extent he likes without seeking the 
intervention of any Court in the hope that 
he.would be allowed to create a charge 
on the property of the minor to that extent. 
In this particular case the greater part of 
the expenses is said to have been incurred 
owing to the illness of the minor and it 
is difficult to say whether all that expense 
was incurred by Gopi Mal'in his capacity 
as a guardian or on account. of natural Risal 
affection. Moreover, he has admittedly been 
in possession of the property for many years 
and, hasappropriated the mesne profits, and, 
according to the terms of his written state- 
ment, appears to have made no allowance 
for the sums so. received,by him. We think 
that, under the circumstances, it cannot 
be said that the expense incurred by him 
was .a charge on the property . of 
which a proportionate share must be paid - 
by the representatives of Ishar Das before 
they get possession of his share under 
the decree. If Gopi Mal hasan equitable 
claim he can enforce it by a separate suit 
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against the representatives of- Ishar Das 
and against the other heirs of Kanshi Ram 
deceased. 
We, therefore, dismiss this appeal with 
costs. i 
Z.K. & N. H. Appeal dismissed. 
. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Frrst Crvi, APPEAL No. 86 OF 1921. 
January 3, 1923. 
Preseni:— Mr. Kotval, A. C. J. 
SINGHAI KANCHHEDILAI— 
PLAINTIFF —APPELLANT 
VETSUS ; 
SHRIDHAR AND OTHERS—  ' 
DEFENDANTS— RESPONDENTS. 

Mortgage—~Sub-mortgagee, rights of—Sale of 
mortgaged property. . 

A sub-mortgagee can ask for a sale of the 
original mortgagor's interest in cases and in 
circumstances which would have entitled the 
original mortgagee on the date of ihe sub-mort- 
gage to-claim such relief. [p. 427, col. 2; p, 428, 
col. 1. 

Mi Vijia Raghunaiha Ramachandra v. 
Venkatachallam Chet, 20 M. 55; 6 M. L. T. 235; 
7 Ind. Dec. (N. S.) 25. followed.. ; 

One of the objects which a Court of Equity 
ought always to have iu view is to minimise the 
number of cases which may arise out of the 
relation between the parties to a mortgage. 


[p. 428, col. 1.] 

Appeal against a decree of the 
Subordinate Judge. Jubbulpore, dated the 
30th Juiy r921 in Civil Suit No. 77 af 1920. 

Mr. J. C. Ghosh, for the Appellant. 

Mr. P. C. Duit, for the Respondents. 

JUDGMENT.—On the 3rd October 1908 
defendants Nos. 5 to xo and Abdulla the 
father of defendants Nos. ir and 372 
mortgaged a house situated in Munhai 
Mohalla Jubbulpore to Gangadhar and 
on'the 28th October 1911 sold it to de- 
fendant No. 4 Bansidhar. On the oth Jan- 
wary 1913 Gangadhar’s son Sitaram who 
was the father of defendants Nos.ei to 3 
mortgaged the above mortgage of 1908 and 
a house of his own situated in Bhaldarpura 
Jubbulpore to Laxman Rao and Sonu. 
Sonu assigned this mortgage to Bhaiyalal. 
The plaintiffs are Bhaiyalal’s representatives. 
The present suit purports to be based 
on both the above mortgages and the plain- 
tiffs claim in default of payment of the' debt 
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due on the mortgage of 1913 the sale of 


both the houses. Defendant No. 4 denied tlie 


plaintiff’s right to the sale of the Munhai 
Mohalla house. The issue framed on this 
plea was “whether the plaintiff as sub-mort- 
gagees cannot sue on Abdulla’s mortgage ?” 
The lower Court’s finding on this issue is 
as follows:—'"The plaintiffs as sub-mort- 
gagees can simply obtain an order for 
sale of the rights of  Abdulla's mort- 
gagees under the mortgage-bond dated 
October 3, 1908 and this is my finding on 
Issue No. 8. The plaintiffs are entitled to 
have an order for the sale of the rights of 
Abdulla’s mortgagee, under the mortgage- 
3, 1908. Strictly 
speaking, the plaintiffs are not entitled to 
have the property of Abdulla sold.” The 
lower Court has passed a decree directing 
the sale of the Bhaldarpura house and of 


‘the rights of the mortgagee Gangadhar in ` 


the Munhai Mohalla house. 

The plaintiff appeals and urges that an 
account should have been taken of the mort- 
gage of 1908 and that an order directing 
the sale of the Munhai Mohalla house should 
have been passed. 

In Ram Shankar Lal v. Ganesh Prasad 
(I) it was ruled that a sub-mortgagee is 
entitled to sue for and obtain a sale of the 
property mortgaged to him, namely, the 
mortgagee rights of the sub-mortgagor. 
In Zaki Hasan v. Deo Nath Sahai.(2) this 
was held to be in accord with the principle 
recognized by the Madras High. Court in 
Muthu Vijia Raghunatha Ramachandra v. 
Venkatachallam Chetit (3), by the Bombay 
High Court in Narayan Vithalmaval v. | 
Ganoji (4) and Padgaya v. Baji Babaji (5) 
and by the Calcutta High Court in Bansi 
Lal Bhagat v. Durga Prashad (6)... 

In Muthu Vijia Raghunatha Ramachandra 
v. Venkatachallam Chettt (3) it was held 
that a sub-mortgagee can ask for a sale of 
the original mortgagor’s interest in cases and 
in circumstances which would have entitled 


u) 29 A. 385; 4 A. L. J. 273; A. W. N. (1907) 


97;2 M. L. T. 248 (F. B). 
(3) 4 Ind. Cas. 433; 10' C. I. J. 470. 
(3) 20 M.35; 6 M.-L. J. 235; 7 Ind. Dec. (x. £.) 
( 


20 B. £49; 10 Ind. Dec. (N. S.) 95x. 


) 
) 
4) 15 PR. 692; 8 Ind. Lec.(N. S.) 468, 
) 
) 2 Ind, Cas, 645; 9 C. 1. J. 429. ^ 
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the original mortgagee on the date of the 
. Sub-mortagage to claim such relief. In 
Ram Subhag v. Nar Singh (7) Stanley, C. J., 
referring to this ruling observed that there 
was a good deal in the judgment of Subra- 
mania Aiyar,. J., in support of his view 
which commended itself to him. In Bans 
: Lal Bhagat v. Durga Prashad (6) it was 
. observed: “One of the objects which a 
Court of Equity ought always to have in 
view is to minimise the number of cases 
which may arise out of the relation between 
the parties to a mortgage. The view 
taken by the Allahabad High Court would 
. involve the necessity of two suits, a suit 
on the sub-mortgage and, after the fore- 
closure of the interest of the sub-mortgagors, 
“a suit.on the original mortgage; whereas, 
according to the practice which is fol- 
lowed in the Courts of Equity and 
the Madras High Court, the equities 
between the parties may be adjusted in 
. one suit by allowing the sub-mortgagee 
‘to bring the property mortgaged to sale 
for the amount of the original mortgage." 
‘Gokul Dass v. Eastern Morigage and Agency 
Co. (8) is a case where the suit was brought 
by an equitable sub-mortgagee against the 
original mortgagor. In English Law the 
'sub-mortgagee is allowed to enforce the 
original mortgage against the original mort- 
.gagor and the form of a decree in a suit 
of that kind is given in Seton on Judgments 
and Orders, 6th Edition at page 2073. 
I am of opinion that the plaintiff is entitled 
to ask for a sale of  Abdulla's house in 
the present case. The pleas, therefore, that 
„arise in connection with the mortgage of 
“1908 must be decided. If anything is found 
' due on this mortgage, the usual decree for 
sale must be passed against the mortgagors, 
defendants Nos. 5 to 12. They will be directed 
to pay to the plaintiff the amount found 
due on this mortgage not exceeding the 
amount due on the plaintiff's mortgage 
of 1913. The balance, if any, will be directed 
to be paid to the original mortgagee s heirs, 
defendants Nos.1 to 3. The case is re- 
manded to the lower Court to be dealt with 
' advertance to the above remarks. Costs of 
this appeal will abide the result. 


vo RIA Case remanded, 
(7) 27 A. 472; 2 A. L. T. 162; A. W. N. (1905) 
8 "n x = = 


ie (8) 33 C 410j.10 CW. N. 276; 4 C. L. J. 102, 
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OUDH JUDICIAL COMMISSIONER’S 

| COURT. 

APPLICATION REVISION NO. 7 OF 1923. 
February 26, 1923. 

Present -—Mr.  Kanhaiya Lal, J.C. 
Tag ROHILKHAND AND KUMAON 
RAILWAY Co., LIMITED, THROUGH AGENT, 
IZATNAGAR, BAREILY-——DEFENDANT 
—APPLICANT 
vVerSuS 
BIJ RAJ—PLAINTIFF—-RESPONDENT.: 

Railway Company-—-Goods consigned under Risk 
No.e, B-—Loss of goods in iransit— Liability of 
Railway Company—Wilfut neglect. 

Certain goods were entrusted to a Railway 
Company for carriage. The goods were placed 
in a Road Van. According-to the usual practice 
of the Company the doors of the Van were not 
locked but were secured by bolts, which it was 
the duty of the guard to examine at every inter- 
mediate station. On arrival at destination it was 
found that a package of the consignment was 
Missing, In a suit by the consignor against the 
Railway Company for damages: 

Held, (1) that the = securing of the ' 
doors of the Road Van with bolts only was 
inconsistent with the security which the Company 
was bound to dps for the goods entrusted 
to its custody for transit; (p. 429, col. 1.] 

(2) that although the burden of proving wilful 
neglect by the Railway Administration or its 
servants lay on the plaintiff, in the circumstances 
of the case, wilful neglect might be inferred from 
the fact that the steps taken to secure the goods 
against loss by theft were inadequate. 

Bengal and North-Western Railway Company v. 
Haji Mutsaddi, 7 Ind. Cas. 160; 7 A. Ie J. 833 
followed. 

Hazari Lal v. Secretary of State for India, 65 
Ind. Cas. 342; 8 O. L. J. 588; (1922) A.I. R..(O.) 170, 
G. I. P. Railway Company v. Jitan Ram- Nirmal 

-Ram, 67 Ind. Cas. 664; 3 P. L. T. 222; (1922) A. I. 
R. (Pat) 17, East Indian Railway Company v. 
Nathmall- Behari Lal, 39 Ind. Cas. 130;39 A. 418; 
I3 À. L. J. 321 and Bombay Baroda and Central 
India Railway Company v. Ranchhodlal- Chhotalal 
& Co., 52 Ind. Cas. 516; 43 B. 760; 21 Bom. L. 
R. 779, referred to. » 

Application for revision of the decree of 
the Subordinate Judge, Kheri, sitting as 
Small Cause Court Judge, dated the rrth 
December 1922. 

Mr. Ram Sarup Pande, for the Applicant. 

Mr. Arabi, for the Opposite Party. 

JUDGMENT.—The plaintiff claims da-- 
mages for the loss of one bale out ofa 
consignment of six bales  of.cotton yarn 
despatched by him from Lakhimpur 
to Gola Gokaran Nath by the Robil- 
khand and Kamaon Railway. The consign- 
ment was sent onthe 26th January 1922 
under a Risk-Note in Form B, which proa- 
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vided that the Railway Company shall not 
be responsible for any loss, destruction, 
deterioration of, or damage to, the said 
consignment from any cause whatever, 
except for the loss of a complete consign- 
ment or one or more packages,- forming 
part of a consignment, due either to the 
wilful neglect of the Railway Administra- 
tion, or to theft by, or to the wilful neglect 
of, its servants or transport agents or 
carriers employed by them, provided that 
the term “wilful” neglect shall not be held 
to include fire, robbery from a running train, 
or amy other unforseen event or accident. 
There was another Risk-Note in Form 
A which declared that the bales were in 
slack condition, and the Railway Com- 
pany would not be responsible for the con- 
dition in which the aforesaid goods 
may be delivered to the consignee at des- 
tination, and for any loss arising there- 
in from the same. 

The consignment was placedin a Road 


"Van attached to a mixed train, which was ` 


supposed to have left Lakhimpur on the 
. 26th January 1922 at 9.30 P.M. .The doors 
of the Road Van were enclosed with bolts 
or cotter pins; but were neither locked 
nor sealed. There were two intervening 
stations, on which the guard on duty is 
supposed to have examined the doors, 
and found them in proper condition; but 
whether he did so or not rests merely on 
his evidence, which is not supported by 
any independent testimony. “When the 
train reached Gola Gokran Nath at about 
IO P. M., one of the station staff called out 
“that the door of the Road Van was open 
and, on examination, two bundles of cotton 
yarn, belonging to two different consign- 
.ments, were found missing. -One of them 
formed part of the consignment in suit. 
The Court below found, that the Railway 
Company was guilty of wilful neglect in 
not: locking the Road Van, or otherwise 
properly securing it against theft and decreed 
the claim accordingly for damages suffered 
by plaintiff. It is urged here on behalf 
of the Railway Company, that a Road Van 
is not locked but its doors are secured by 
. bolts, because goods have to be loaded and 
unloaded at intermediate stations, and 
that the guard on duty is required to exa- 


mine the ‘bolts at every intermediate sta- 


tion. 


If such a practice prevails, it is not con- 
sistent with the security which the Railway 
Company is bound to provide for the goods 
entrusted to its custody for transit because 
the guard may not always be alert in. 
the discharge of his duty. There may, 
moreover, be at times temporary stoppages 
in the way or at some distance from the 
Railway Station, due to the signal being 
not down, or to some other cause and the 
securitv afforded by the bolting of the doors 
may prove utterly insufficient. If by any 
inadvertence the bolts are not sufficiently 
well-secured, theft may also. be other- 
wise possible. The right of a Railway Com- 
pany to limit its liability in consideration 
of a reduction of the freight by special 
agreement has been recognised in 
Hazari Lal v. Secretary of State for 
India (x) and G. I. P. Railway Company 
v. Jitan Ram-Nirmai Ram (2) and 
as observed in the East Indian Rail- 
way Company v. Nathmall-Behari Lal (3) 
and Bombay Baroda and Central 
India Railway Company v. Ranchhod». 
lal-Chhotalal & Co. (4) the burden of 
proving wilful neglect by the Railway, 
Administration or its servants lies on 
the plaintiff; but in the circumstances 
above mentioned, wilful neglect may be 
inferred from the fact that the steps taken 
to secute the goods against loss by theft 
were inadequate. In Bengal and.North-W es- 
tern Railway Company v. Han Mut- 
saddt (5) damages were awarded because 
the wagons carrying goods were not locked 
during transit; and’ the fastening of the 
doors was considered absolutely insecure 
and ineffective. A theft is not the same 
thing as a robbery from a running train, 
because the latter imports the idea of the 
use of force. 

The application, therefore, fails and is 
dismissed with costs. ` 

W. C. A. Application dismissed. 

N. H. 


(i) 65 Ind. Cas. 342; 8 O. L. J. 588; (1922) A.. 
I. R. /O.) 170. 

(2; 67 Ind. Cas. 664; 3 P. L. T. 222; (1922) 
A, í. R. (Pat.) 17. 

^3) 39 Ind. Cas. I 0; 39 A. 418; 15 A. L. J. 32r. 

(4) 52 Ind. Cas. 516; 43 B. 769; 21 Bom. L, 


R. 779. E 
(s) 7Ind.Cas. 160; 7 A. L. J. 833, 


430 | 


i MADRAS HISH COURT. 
APPEAL AGAINST ORDER No. 165 or 1922. 
l January 22, 1923. 

Present -—Mr. Justice Oldfield and Mr. 
Justice Venkatasubba Rao. 
BANAKARA BASAVANA GOWD AND 
< OTHERS—DEFENDANTS, —ÀPPELLANTS 
VEYSUS 
BANAKARA DODDALINGAPPA AND 
.ANOTHER-—PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code, ( Act V of 1908)? ss, x1, 16,17 
0. II, v.2—Suit for partition of somé items 
of joint family property—Subsequent suit for 
fartition of others, whether mainiainable. 


A suit for partition of an item of joint family 
property is unsustainable where the plaintiff has 


already brought a suit and obtained a decree for : 


partition as regards another item. 

A suit for partition of joint family property is a 
comprehensive ascertainment of the assets, includ- 
ing immoveable property belonging to the family 
and the liabilities to be satisfied out of those assets. 
ip 430, col. x.] 

"rhe effect of the provisions contained in section 11, 
Explanation IV, and O. II, r. 2 of the Civil Procedure 
Code is that ordinarily only one suit for partition 
willlie. The cause of action in a partition suit of 
joint family property must be regarded as exhaustive 
of the whole property available for division so far 
as its existence is known at the date of the plaint, 
even where the properties are situate within the 

urisdiction of more. Courts than one. [p. 431, 
col. 1. 

eee 16 and 17 of the Civil Procedure Code 
do not override the principles of the provisions 
of section 11 and O. II,r. 2 of the Code. They 
simply provide for the machinery to enable litigants 
with .property in more than one jurisdiction to 
adhere to these principles. [p. 431, col 1.] 

Subba Rau v. Rama Rau, 3 M. H.C. R. 376, 
Mansaram Chakravarti v. Ganesh Chakravarti, 
16 Ind..Cas.383; 17 C. W. N. 521, distinguished. 

Ram Harakh v. Ram Lal, 33 Ind. Cas. I24; 
28 A. 217; 14 A. L. J. 257, dissented from. 


Appeal against an order of remand of' 


the District Court, Bellary, dated the roth 
Novembrer 192I, in Appeal Suit No. 69 
of r921, preferred against a decree of the 
Court of the District Muns’f, Hospet, in 
Original Suit No. 150 of 1920. | 

Mr. D. Sreenivasa Row, for the Appellant. 

Mr. V. S. Narasinhachari, for the Res- 
pondent, 


. JUDGMENT.—In this case the question 
is whether the present suit is sustainable 
for one item of what is admittedly joint 
family property, in view of the fact that 
the plaintiffhas already brought a suit 
aud obtained a decree for other items; 
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We cannot follow the learned Judge in 
deciding in the plaintiff's favour, on the 
sole ground that the property now claimed 
as in possession of the 7th defendant is 
alleged by him to be his by purchase and 


prescription, whereas in the previous suit 
it seems to have beer referred to in the plaint 


as in thf possession of the 7th defendant 
as a tenant. In either case the joint fami- 
ly character of the property was in question, 
and it was on account of that character 
that reference to it was made before and 
the claim to it is made now. We cannot see 
how the ground on which the 7th defendant 
may be withwholding it from the co-parce- 
nary is material to the plaintiffs duty to 
have included it in the previous suit. 

To turn to the grounds of decision adopt- 
ed by the learned District Munsif, it cannot 
be disputed that a suit for partition of joint 
family property is a comprehensive ascer- 
tainment of the assets, including immove- 
able property, belonging to the family and 


- the liabilities to be satisfied out of these 


assets. In our opinion, the contention 
that generally only one suit for partition 
will lie represents settled law. "That is the 
only view reconsilable with the terms of 
section II, Exp.anation IV and O. II, r. 2, 

Civil Procedure Code. The ground on 

which the plaintiff would distinguish the 
present case and exclude it from the purview 
of those provisions, is that the property 
dealt with in his previous suit was situated 
within the jurisdiction of one Court, whereas 
the property now in question is situated 
in that of another. It is no doubt the case 
that the first of those Courts isin the Bombay: 
Presidency whilst the second in the Bellary 
District of this Presidency. But we 
have not been shown how that difference 
of Presidencv is in any way material. The 
plaintifi's argument is that sections 16 and 
17 of the Code give him the option to bring 
either two suits in the two Courts for the 
property in the jurisdiction of each or one 
suit in whichever Court he prefers for the 
whole property, and that he has simply 
exercised his option in choosing the former 
alternative. That, however, takes no 
account of the broader principle involved 
in section Ir, Explanation IV and O. II, 
r. 20rof the meaning to be attached to 
the expression ‘‘ cause of action” used in 
them, The cause of action, as already 


not simply the machinery providedto en- . 
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observed , in a partition suit of joint fami- 
ly property must be regarded as exhaustive 


of the whole property available for division, . 


so far as its existence is known at the date 
of the plaint. We have not been 
any authority for holding that the princi- 
ples of the provisions of the Code last men- 


, tioned are over-ridden by those ob sections. 


16 and 17 or that sections 16 and,17 are 


able litigants with property in morc than 
one jurisdiction to adhere to those princi- 
ples. 
v. Rama Rau (I) no doubt refers to the 
Mofussil, but as the learned Judges observed, 


the words of sections 11 and 12 in the Code © 


then in force enabled. the plaintiff to sue 
in one Court in respect -of property 
situated in more than one, only with the 


permission of the Saddar Court, the position . 


then being identical with that which now 


obtained on the Original Side of the High. 
Court, where permission is necessary be 


fore a suit can be brought in respect of 
property outside as well as in the Original 
Side Jurisdiction. Subba- Raw v. 


to the original jurisdiction of: this 
and other High Courts are accordingly 
beside the point. In Mansaram-. Chak- 
ravarti v. anesh Chakravartii (2) the. 
property wes. held in ,common. There 
Was, erit no question of the 
‘necessity for an exhaustive settlement 


of assets and liabilities, which a. suit for 
partition of family property entails. Ram 
Harakh v. Ram Lal (3) is based mainly on, 


 Subba Rau v. Rama Rau (1) and with all res- 


^ 
em 


‘ 


pect we differ from the learned Judges in ` 
the view we take of that case and are un- ` 


able to follow them in the remainder of 
their . judgments. In these circumstances, 
we cannot hold that -the position of 
the suit’. properties in .two jurisdictiors , 


. makes any difference in the application 


of the principle involved in O, II, r. 2. 


Reliance is next pleced on the mention by. 


the plaintiff of the -property now in dispute 


in his previous plaint, that mention being 
accompanied by a statement that he re-. 
serves his right to sue for it and that he: 


(1) 3M.H.C.R. 376., ` 
(2) 16 Ind. Cas. 383; 17 C. W. N. 521. . 
(3 33 Ind. Cas, 124; din 217; 131 À. L. T. 257. 


shown i 


The decision quoted Subba Rau 


Rama, 
Rau (I); therefore, and other ceases relating 


- Servient owners, 
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| oid enforce that right i in-other proceed- 


ings. Such statements are not uncommon 
in “plaints. and are made properly and na- 


_turally, when the property in question is 


not immediately divisible and the plaintiff 
desires. to put on record that he will claim 
it in the future. But in the case before 
us we have not been shown how his state- 
ment could have any effect,since, he could 
not exclude the application of the princi- 


. ple above referred to by merely saying that 


he would: not. respect it. 

The’ remaining argument addressed to us 
in support of the lower Appellate Court's 
decision is that the property now claimed, 
was: excluded from the previous suit. in 
consequence of the. negligence or fraud’ 
of the piaint'4’s guardian. There’is no 


such allegation in the plaint in the present 
Suit, and none was made in the appeal to. 


the lower Appellate Court. We are not pre- 
pared to consider a new case of that des- 
cription for the: first time in Men second" 
appeal. 

The result is that the appeal is allowed, 
the lower Appellate Court's decision- being 
set aside and the District Munsif’s decision 
restored” with- costs throughout.. - 

V. N. V. ZEE 
; A ‘eu allowed. 


PATNA HIGH COURT. 
P APPEAL FROM APPELLATE DECREE 
“NO. 993 OF I921. af 

. February 15, 1923. 
Present :—Mr. Justice Ross. 

THAN BIKOO MAHTON AND OTHERS— 
PLAIN TIFFS—-APPELLANTS 
- VEYSUS 


à 


NARAYAN. SAHU AND OTHERS—DEFEND- 


ANTS—RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. I, v. 
— Easement, declaration against—Some of es 
whether can sue—Custom—Profit 
a prendre tn gross, acquis tion of——Right to take 
earth from waste land, whether reasonable, 


Where some of. several servient owners | sue for 
a declaration that the défendants are not eatitled 


ij 
BIKOO MAHTON V. NARAYAN SAHU. 


to exercise -a certair right, the suit is not liable 


to be dismissed for non-joinder of the other ser- 
vient owners and there is nothing to prevent the 
Court from adjudicating on the rights of the parties 
actually before it. fp. 432, col. 2.j 

pýMadon Mohan Chattopadhya v. Akshoy Kumar 
Baruri, 5 Ind. Cas. 33; 14 C. W. N. 15, relied upon. 
' ¿There is nothing to prevent the acquisition 
by a fluctuating body; for instance, the residents 
of a particular village, of a profit a prendre in gross, 
by custom, provided the custom is not unreason- 
able and does not operate to destroy the subject-: 
matter of the right. [p 433, col. I.) . 

Bhola Nath Nundi v. Midnapore Zemindary Co., 
31 C. 503; 31 L A. 75; 8 C. W. N. 425; 14 M. IL. 
J. 152; 8 Sar. P. C. J. 6x1 (P. C.) and Maharaj 
Bahadur Singh v. Gandauri Singh, 39 Ind. Cas. 868; 
2 P. L. J. 323; 2 P. L. W. 282, relied upon. | 

A custom by which earth is taken from a piece 
of waste land to repair houses in a village after 
inundations is not unreasonable. On the con- 
trary, itis an eminently reasonable custom that 
the people of the village. should take earth from a 
ditch which serves no other purpose in order to 
repair their houses. [p. 433. col, r.7 


Appeal from a decision of the Subordi- 
nate Judge, Third Court, Patna, dated 
the roth February 1921, affirming that 
of the Officiating Munsif, Barh, dated 
the 31st October 1919. 


Mr. Shiveswar Dayal, for the Appellants. . 
Messrs. K. P. Jayaswal and B. C. Sinha, 


for the Respondents. 


JUDGMENT.—The allegations in the 
plaint are these: The plaintiffs are Istim- 
vari Mokarraridars and Thikadars of Mouza 
Saidpur.Soniawan. In the village there 
is a plot of gaty mazrua land belonging to 
the plaintiffs, an area of 1'5 acres with which 
the defendants have no concern. Since 
the 5th of March 1919 the defendants had 
been digging and taking out earth from 
this land without leave of the plaintiffs 


and without any right. The plaintiffs 
claimed a declaration, that the defen- 
dants had no right to dig and 


take earth out of this land and an order 
of the defendants to fill up the ditch, 
and damages and an injunction. The de- 
fence, so.faras is now material, is that the 
plaintifis are not the whole body of proprietors 
of the village and the suit is, therefore, bad 
for defect of parties; and thatthe defendants; 
who ate seven tenants of the village, and 
their ancestors, have been from 
time immemorial digging and taking 
earth from the land in suit, whenever re- 
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-and that they had a right to do so. 
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quired, without leave of the proprietors, 
and that they have a right to do so; 
that their hottses are situated near the land, 
in suit and the village is visited by flood. 
each year whereby their houses are damaged, 
and they dig earth from the land for their. 
repairs. 

The Mynsif held that although the plain- 
tiffs were not proprietors of the whole vil- 
lage, they were in possession of it; but. 
their lessors ought to have been made par-, 
ties to the suit because two of the leases, 
under which the plaintiff held, reserved to 
the lessors all cases of dispute about title; 
and that by reason of the provisions of O. 
I, r. 9, the suit was nevertheless maintain- 
able. The Subordinate Judge on appeal 
held that the plaintiffs represent the en-:. 
tire body of landlords. 

The learned Counsel for the defendants, 
who are the respondents in this appeai, 
relied on the decision in Madon Mohan 
Chattopadhya v. Akshoy Kumar Baruri (x)and 
contended that no decree on an easement 
could be passed in the absence of some of 
the servient owners. That was a case in 
which the persons claiming the easement 
were plaintiffs. Here the plaintiffs are 
the servient owners and, although those 
proprietors, who are not parties, may not be 
bound by the decree, there is nothing to 
prevent the Court from adjudicating on 
the rights of the parties actually before it. . 

On the question of substance the Munsif. 
believed the witnesses for the defence,that 
the defendants had been digging and 


taking earth from this land . without 
protest by the proprietors for “more 
than 20 years. He also held that 


it was natural for them to dig earth from. 
this land near their houses to repair them 
He 
further held that although there were em- 
bankments on the sides of the ditch in suit, 
which would be damaged if the ditch were 
dug to the depth of two men’s height, yet 
as the ditch was only breast deep, or the 
depth, of one man’s height, the plaintiffs 
had sustained no injury. He, therefore, dis- 
missed the suit. The Subordinate Judge on 


appeal held that the village community 


can exercise common rights in respect of 
the disputed land and that the common 


(1) § Ind, Cas, 235 14 C. W. N. 1g. 


at 
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use that is made of this land is to take earth 
from it for the purposes of occasional repairs 
of their houses when damaged by. a heavy 
flood; that the plaintiffs had no exclusive 
: right of possession on the land and that the 
embankments were in no danger ef collapse. 
He dismissed the appeal. ^ . ^ |. 
It is now contended on behalf of the plain- 
tiffs that:the taking of the earth is not an 
easement but a profit a prendre and cannot 
be acquired by. custom which would be 
void for  unreasonableness as tending 
to the entire destruction of the, prop- 
erty ; that no decided case recognise samy 
right to take away the subject-matter 
of an easement of custom, .and that 
the Subordinate- Judge has not con- 
sidered whether the custom is reasonable 
or not. - In Bhola Nath Nundi v. Midnapore 
" Zemindary Co.(2) it was held that on 
~ proof of enjoyment of a right of pasturage 
over the waste land of the village from time 
immemorial there could be no difficulty 
in- the way of the Court in finding a-legal 
origin for the right. In Maharaj’ Bahadur 
Singh v. Gandauri Singh (3) it was observed 
ds follows at-page 337* “It is true that we 
have been shown no case which recognises 
a profit a prendre in gross by: custom, but 
the only obstacle in recognizing profit a 
prendrein favour of fluctuating bodies is that 
the exericse of the custom would operate 
to destroy the subject-matter of the 
right, and if in ‘this case it 


can be established that the exercise of the . 


right-by the Sonthal and Ghatwals was 
. not, under the circumstances, unreasonable, 


I see no reason why we cannot find: in ' 


favour. of the custom." -There is no un- 
certainty about -the custom. The only 
- question is: whether the.alleged custom 1s 
‘reasonable or not. I see no ground: for 
. saying that a custom by which earth is 
taken from: a piece of waste land.to repair 
houses in a village after inundations is un- 
reasonable, On the contrary, it seems: to 
me an eminently reasonable custom 
that the . people of the village should 
take- earth from a. ditch which serves 
‘no other. purpose, in order. to’ repair 


(2) 31 C. 503; 31 I. A. 75: 8 C. W. N. 435; 
I4 M. I. J.152; B Sar, P. C. J. 612 (P.-C). 
(3) 39 Ind. Cas. 868; 2 P. L. J. 323; 2 P. I. 
. 282.. E 
— *Page of 2 P, L. J. (Ed) 
28 | 


Ind. Cas. 747; 46 C. 991; 24 €. W. 
-Sankaranarayana Aiyar v. Alagiri Aiyar, 49 Ind. 
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their houses. It has not been shown. 
that it is destructive of the subject-matter. 
The findings of the Courts below do not 
indicate any such result as probable; and, 
in. any case, the ‘contingency seems too 
distant’ to justify the Courts in summarily 
putting an end to the right, as was said: 
in Mohidin v. Shivlingappa (4). ES 8 
^ The appeal is dismissed with costs. 

Z. K. 

Appeal dismissed. 

(4 23 B. 666; 1 Bom, L. R. 170; 12 Ind. Dec, 

(N. $.) 4X5. "^" 


LAHORE HIGH COURT. 
CIVIL APPEAT, NO. 531 OF 1917. 
"M july 6, 1922. 
` Present:—-Mr. Justice Brasher and Mr. 
i Jussice Scott-Smith. 


GHULAM —DEFENDANT— 
APPELLANT - 
bi versus 
PANNA RAM AND OTHERS—PLAINTIFFS 
—RESPONDENTS.  . 


Provincial Insolvency Act (III of 1907). ss. 
16 (6), 36— Transfer made more than two years 
before order of adjudication, whether can be annulled 
— Interpretation of Statutes— Intention of Legista- 
iure. < 

Section x6 (6) of the Provincial Insolvency Act 
does not govern section 36 of the Act and, 
therefore, a transfer effected more than two years 
before the order of adjudication but within two 
years of the date of the presentation of the petition 
cannot be annulled under the section. 
[p. 435, col. 2.] : M 

Johhan Singh v. Deputy Commissioner, Fyxa- 
bad, 23 Ind. Cas. 924, approved. | 

Bhagwant v. Munim Khan, 8 Ind. Cas. 
IIl15 at p  II116; 6 N. L R. x46  Rakhal 
Chandra Purkait `v. Sudhindra Nath Bose, 52 
N. 172, 


Cas. 283; (1918) M. W. N. 487; 24 M. L. T. 149; 
296; 8 L. W. 281 and Sheo Nath Singh 


v. Munshi Ram, 55 Ind. Cas. 941; 42 A. 4333 


2 U. P. L. R.. (A) 122; 18 A. L. J. 449, dissented 
from. 


The meaning ofa Statute is not to be interpreted 


_with reference to what its framers intended to do, 


but with reference to the language which they did 
in fact employ. [p. 435, col.'2.] | : 

The proceedings of the Legislature in passing 
a Statute cannot be taken into consideration in the 
judicial construction of the Statute. [p. 425, col. 2.] 
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When by the use of clear and unequivocal 
language capable of only one meaning, anything 
ig enacted by the Legislature, it must be en- 
- forced even though it be absurd or mischievous. 
{p.436, col. 1.] _ E 

Appeal against a decree of the District 
Judge, Mianwali, dated the 13th December, 
1916. 

Mr. Saleem, for the Appellant. 

Mr. M. L. Puri, for the Respondents. 


JUDGMENT, —In this case the learned 
District Judge has held that a mortgage and 
a gift are void against the Receiver under 
section 36 of the Provincial Insolvency 
Act (III of 1907). The transactions were 
effected about 64 months before the petition 
for insolvency was presented, and more 
than two years before the order of adjudi- 
eation was passed. The District Judge 
considered that section 36 of Act III of 1907 
is governed by section 16 (6) of the same 
Act, andthat, consequently,the transactions 
could be annulled since they took place 
within two years of the date of the presen- 
tetion of the petition. 

The main question raised in this appeal 
is, whether the District Judge was correct 
in this view of the law, and since there was 
some conflict of authority upon the point 
the learned Judge before whom the appeal 
eame up for hearing has referred the case 
to a Division Bench. ms 

At the time when the order of reference 
was passed there appear to have been only 
two judicial decisions dealing with the matter 
in issue. In Bhagwant v. Munim Khan 
(1) the Judicial Commissioner of Nagpur 
held that section 16 (6) of the Provincial 
Insolvency Act governed section 36 
aud that the two years mentioned in the 
latter section mean the two years before 
the date of the presentation of the insol- 
vency petition. In Jokhan Singh v. Deputy 
Commissioner, Fyzabad (2) the opposite 
view was taken by the Judicial Commissioner 
of Oudh. There have since been two cases 
decided in accordance with the view ex- 
pressed by the Judicial Commissioner of 
Nagpur, viz., Rakhal Chandra Purkait v. 
Sudhindra Nath Bose (3), a decision of a 


(1) 8 Ind. Cas. 1115 at p. 1116; 6 N. L. R. 146. 
(2) 23 Ind. Cas. 924. 

(3) 52 Ind. Cas. 747; 46 C. gor; 24 C. W. N. 
172. 
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Division Bench oi the Calcutta High Court 
and Sankaranarayana Aiyar v.Alagirt Atyar 
(4) a decision of a Division Bench of the 
Madras High Court. The latter decision 
has also beer approved in Sheo Nath Singh . 
v. Munsht Ram (5), though in that case 
there was no question as to the annulment 
of a transfer under section 36 of the Act. 

. The weight of authority, therefore, favours 
the view taken by the District Judge, but 
after a careful consideration of the judgments 
in the cases cited above we consider that 
the correct exposition of the law is that 
given in Jokhan Singh v. Deputy Commis- 
sioner, Fayzabad (2). Section 36 of the Pro- 
vincial Insolvency Act (III of 1907) pro- 
vides that a transfer of property may 
be annulled if the transferor is adjudged 
insólvent within two years after the date of 
transfer, and in order to support the deci- 
sionof the lower Court it must be held that 
the transferor is adjudged insolvent when 
the petition ‘for insolvency is pre- 
sented. Under section 16 (6) an order 
of adjudication shall relate back to and 
take effect from the presentation of the peti- 


. tion on which it is made, but this cannot 


mean that for all purposes the date of ad- 
judication is to be taken as identical with 
the date of presentation of tlie petition. 
If there were any doubt on the subject it 
would be removed by the difference in the 
phraseology employed in sections 36 and 
37 of the Act. Section 37 allows the an- 
nulment, in certain cases of transfers in 
favour of creditors “‘where the transferor 
is adjudged insolvent on a petition present- 
ed within three months after the date of 
the transfer." If the framers of the Act 
intended that the period provided by 
each section should terminate on the date 
of the presentation of the petition for in- 
solvency it is obvious that the words “ once 
apetition presented" which occur in section 
37 either should have been inserted also 
insection 36 or on the supposition that sec- 
tion 16 (6) would apply, should have been 
omitted altogether. 

This point is fully discussed in Jokhan 
Singh v. Deputy Commissioner, Fyzabad (2, 


(4) 49 Ind. Cas, 283; (1918) M. W. N..487; 
84 M. L. T. 149; 35 M. L. J. 296;8 L. W. 281. 

5) 55 Ind. Cas. 941; 42 A. 433: 2 U. P R.R, 
(A) 122 1 18 A. L. T. 449. 
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and in only one of the decisions in the 
respondents’ favour, vig., Sankaranarayana 
Atyar v. Alagiri Atyar (4) is any reference 
made to it. The decision in Bhagwant v. 
Munim Khan (x) is based upon the wording 
of the corresponding English Act and 
upon the debate which took place in the 
Legislative Council when the Indian Act 
was passed. Section 43 of the English Act 
of 1883 is the section which is said to have 
led to the provision contained in section 
I6 (6) of theIndian Act, while sections 47 and . 
48 of the English Act are the sections which 
correspond to sections 36 and 37 of the In- 
dian Act. While, however, section 37 of 
the Indian Act of 1907 is almost a literal 
reproduction of section 48 of the English 
- Act, sections 16 (6) and 36 of the Indian 
Act differ materially from the correspond- 
` ing sections of the English Bankruptcy 
Áct. Under section 43 of the latter Act; 
"the bankruptcy of.a debtor, whether the 
same takes place on a debtor's own petition 
or upon that of a creditor or creditors, shall 
be deemed to have relation back to, and 
to commence at, the time of the act of bank- 
ruptcy being committed on which re- 
ceiving order is made against him, or, if the 
‘bankrupt is proved to have committed 
more acts of bankruptcy than one, to have 
telation back to, and to commence at, the 
time of the first of the acts of bankruptcy 
' proved to have been committed by the 
bankrupt within three months next  pre- 
ceding the date of the presentation of the 
' bankruptcy petition ; but no bankruptcy 
petition, receiving order, or adjudication 
shallbe rendered invalid by reason of any 
act of bankruptcy anterior to the debt of 
the petitioning creditor." Section 47 runs 
as follows: — 

"(r) Any settlement of property not being 
& settlement made before and in consider- 
ation of marriage, or made in favour of a 
purchaser or incumbrancer in good faith 
- for valuable consideration, or a settlement 
made on or for the wife or children of the 
settlor of property which has accrued 
to the settlor after marriage in right 
of his wife, shall, if the settlor 
becomes bankrupt within two years 
after the date of the settlement, be 
void against the trustee in the bankruptcy, 
and shall, if the settlor becomes bankrupt 
at any subsequent time within 10 years 


s 
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after the date of the settlement, be void 
against the trustee in the bankruptcy unles$ 
the parties claiming under the settlement 
can prove that the settlor was at the time 
of making the settlement able to pay all 
his debts without the aid of the property 
comprised in the settlement, and that the 
interest of the settlor in such property 
had passed to the trustee of such settlement 
on the execution thereof,’ 

"(2) Any covenant or contract made 
in consideration of marriage, for the future 
settlement on or for the settlors wife or 
children of any money or property wherein 
he had not at the date of his marriage any 
estate or interest, whether vested or contin- 
gent in possession or remainder,- and not 
being money or property of or in right of 
his wife, shall, on his becoming: bankrupt ` 
before ‘the property or money has heen 
actually transferred or paid pursuant td 
the contract or covenant, be void against 
the trustee in the bankruptcy. 

(3) ‘Settlement’ shall for the purposes 
of this section include any conveyance or 
transfer in property." 

Though it appears that the framers’ of 
the Indian Act of 1907 had these section 
in mind when they drew up sections 16 (6) 
and 36 of Act III of.rgo7, the difference 
in language is so great that we think it 
would hardly be safe to conclude’ that they 
intended section 16 (6) to govern section 
36. Assuming, however, that we are mis- 
taken on this point, we conceive that the 
meaning of the Act is not to be interpreted 
with reference to whatits framers intended 
to do, but with reference to the language 
which they did in fact employ. 

The learned Judicial Commissioner ‘of 
Nagpur appears to us also to have been 
wrong in placing reliance on the debates 
which took place in the Legislativé 
Council. In Administrator-General of 
Bengal v. Premlai Mullik (6) their Lordships 
of the Privy Council observed ' that, 
proceedings of the Legislature in' passing 
a Statute are excluded from consideration 
on the judicial construction of Indian, as 
well as of British Statutes. The Calcutta 
decision Rakhal Chandra Purkatt v. Sudhin- 
dri Nath Bose (3) is based mainly upon 


(6) 22 C. 788; 22 I. A. 107: 6 Sat. P, C. 


603; 11 Ind. Dec. (N. 8.) 522 (P. C). ^ 
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.'" It matters not in such a case what the 
consequence may be wben by the 
of clear and unequivocal language capable 
of ‘only one meaning anything is enacted 


by the. Legislature, it must be enforced, : 


even though it be absurd , or mischevious:” 
(Maxwell on the Interpretation of Statutes, 
5th Edition, page 5). " 
In the Madras .c 


, 
- 


ase Sankaranarayana 
Aiyar v. Alagiri Aiyar (4) reference has been 
made, as mentioned by us. above, to the 
argument based; on the difference in the 
language of sections 36 and 37. of the Act; 
but the reason given for rejecting this argu- 
‘ment appears to us, with all due respect, 
to. be unsound... According to the judgment 
of Sadasiva Aiyar, J., the Indian Legislature 
‘aimed at brevity in framing section 36 and 


as section 16 (6) precedes section 36 it 


seems to have. considered the words, 
‘adjudged insolvent’ to be sufficient as 
indicating that.the date was the date from 
which the adjudication takes effect by. the 
‘force of section, 16 ,(6).” ENT 
"This amounts. merely to an admission 
| that the franierssof the Act committed a 
mistake and, tojdn-.explanation as to how 
the mistake came- to be committed. If 


the framers of the Act, were really so care- 
= 2 . # 
le.s gs not. to notice what the difference 


between the. language of: sections 36 and 
37 implied we must again observe that the 
Act cannot be interpreted with reference 
‘ingly hoid that section r6 (6) of the Act 
does not govern section 36, and it follows 
. that the transactions which are in dispute 
in this case cannot be annulled, We accept 
the appeal, and set aside the order of the 
District Judge. The appellant will be given 
his costs in both Courts against the Receiver. 
JL By ` 


i i oc t 


A bl eal accepled. 
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use 


to what they intended to do. We accord-: 


put up fcr sale by Government 
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:. MADRAS HIGH COURT, 
CIVIL APPEAL NO. 33 OF 1922. 
l January, 18, 1923., > 
Present. —Mr. Justice Phillips aud 
Mr. Justice. Devadoss. 
"MD'THU .PILLAI—APPELLANT 
20. . VEFSHS . 
THE SECRETARY or STATE ror INDIA | 
IN COUNCIL, THROUGH THE COLLECTOR 
or MADURA-—RESPONDENT. 


Contraci-—Offer and acceptance— Auction-saie 


of Government property, subject to Collecior's con- 


jirmation— Highest bidder, vights of—Refusal of 
Collector to confirm, effect of. 

An auction-sale was held by a Tahsildar of a 
house belonging to Government under.a sale 
notification containing a stipulation that the saie 


_would be subject to confirmation by the Collector, . 


The highest bidder at the auction duly paid the 
sale price and the report of the sale-was forwarded . 
by the Tahsildar to the Collector with a note . 
that the auction’ was concluded in favour of the 
highest bidder. "The latter was allowed to.occupy 
the house on condition that he would quit it when 
required. More than two years after the sale 
the Collector passed an order declining to confirm 
the sale. In a suit to eject the highest’ bidder : 
from the house : : a. 

Held, that there was no.concluded contract 
of sale and that the transaction amounted merely 
to an offer which was never accepted by the Collec- 
tor; and that the order of the Tahsildar that the 
auction had been concluded in favour of the highest 
bidder had.not the effect of altering the original . 
condition of the sale which was subject to the 


‘Collector's confirmation. [p 437, col. 2.] 


Chitibobu Adenna v. Garimalla Jaggarrayadu, 


29 Ind. Cas. 12; 28 M. L, J. 617, distinguished. 


Appeal against a decree of the Court 
of the Additional Subordinate  Tudge, 


Madura, in Criginal Suit No. 73 of 1920. 


Mr. F. S. Vaz, for the Appellant. 
The Government Pleader, (Mr. C. Madha- 
van Nai») for the Respondent, Y 


JUDGMENT.—--In this case a.house bie 
an 

the auction was held.by the Tabsildar of 
Madura. Fi:st defendant was the, highest 
bidder and the report of the sale was 
forwarded tothe Collector for confirmation. 
Tirst defendant deposited 15 per cent., 
of tke purchase-money on the day of 
sale and the balance. one - month later. ` 


The sale was on the rs5th of July 1915. 
and it. was -neither confirmed by the 
* Collector nor cancelled. until late in 
1917, Apparently, the first defendant 
Gn. several occasions, applied to the . 


- 4 
! 
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Collector for . the. grant... of .. sale-cer- 


ificate and for the possession of the.housi: - 
On one occasion, hé was informed that the ` 


‘matter had been refetred to Goveérmnitit 
' ahd ordets were awaited. Fitially;in 1916, 
at his own request, first defendant was- allow- 
ed to occupy the house on condition that 
He would quit it Whenever required. The 
present suit has now beer brought fo recover 
possession from the first defendant who're- 
‘fused to quit. The Government declined 
to confirm the'sale in first defendant's favour, 
but -he now contends that he is entitled to 
pen as the sale was coinpleted. 

. ^ The teal question for our consideration 
herei is, what was tlíe effect of the transaction 


of.tbe 15fh of July 1915, namely, thé aüc-. 


tion held by the Tahsildar ? It is contended 
for the first defendant that itwa» a. com- 
‘pleted contract and; on that assumption, the 
' greater part of his argument has beeh addres- 
‘sed. It is contended for Government 
that there was no completed contract but 
that the transaction before the Tahsildar 
amounted to merely an offer which the Col- 
lector could, or need not accept. as he 
pleased. The sale netification contained 
.& stipulation that the sale would be 
confirmed on receipt of the Collector's 
order .of confirmation, and, after hold- 
ing the: auction, "the Tahsildar. wrote 
"^ at. the foot of the bidding list: 
-The auction was ee in favour 
of pus Pillai” . (t. the first defend- 
ant). is argued dr the first, de- 
Eus T the meaning of “the auction 
was concluded.in favour of Muthu Pillai" 
is that there, was concluded agree- 
ment to sell and that the right was reserved 
in the: Collector to rescind such agreement. 
on: -reasonable grounds, and reliance is placed 
on Chitibobu Adenna v. Garimalla jaggar- 
rayada (1). The facts of that case are; 


. however, somewhat different to the present 


ane, for when the sale was held there would 
appear to’ have been no priof stipulation as 
: to what was going to-happen, and, finally; 
the Amin who' conducted the sale recorded 
the following: "first defendant bid the last 
bid for-Rs..150.and as no other bid for more 
. than that, it (the sale) has been confirmed 
inthe name of the highest bidder, subject 
to the Eee d m orders 2 ME "eus 


E 29 Ind, Casi I2! ; 26 ded AX F ein: 


ak 


agent,’ : Suseqeti appacenti, thesale was 


$ igo 


sale had been confirmed and was 
subject to. a subsequent approval by 
the . special agent, aríü,in these . circum» 
stances, “it was held that there was-an:ace 
ceptance by the principál. of the offer and; 
therefore, the contract was concluded: 1 
the present case, however, there has ;beefi.nió 
such communicaticn, to: ‘the first defendant” 
and .he was distinctly , informed. that the 
sale woild not be confirmed until the erders 
of the Collector had "been received; ‘so, that 
the order of the Tahsildar-s -saying , ‘that: ‘the 
atiction had been concluded. in first defend: 
ant's fayour cannot haye the effect of alter- 
ing that condition, namely, that, the sale- 
would not be confitmed until the. otderg ` 
of the Collector were obtained. In „thë 
present case no such orders were obtained 
and the gale was not confirmed. No doubt; 
there was a very great delay oh, thé part. 
of the. Collector in making up his mind. 
whether the sale should be confirmed or 
not and it would probably haye-been opet 
to the first defendant, after waiting for a 
reasonable time, to refuse to be bound by 


merely. 


the contract. That was not what he wanted 


to do ; he, wished to hold. by the contract, 
and was always pressing, for the confirmation. i 
of the sale, and it is quite “clear from his 
conduct that he was under the impression 
that the sale had not been concluded, for 
we see that he-frequently put in petitions 
asking for the confirmation of the sale and 
pointing out the difficulties in which he Was 
placed. On this evidence, we are satis- 
fied that there was no. concluded contract 
on the r5th of July aud that the .offer 
made by the first ` defendant was 
never accepted. “That. Being $6, the Whole 
of the argument addtessed to us on the 
supposition’ that thete was. concluded 
contract need not be considered now. 

The only other two points which. r&main 
for consideration, are (I) the ráte of intérest 


which has been allowed.to the first defendant 


upon the money which he deposited, and 
(2) the amount of rent which Has been 
awarded to Government for first defendant's S 
occ.ipation: 

Asisgards interest; the first défetidant - 
in hig early petitions alwitys: asserted; that- 
lė had, boriowéd at 12 per cent, but when 
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the case came into Court he alleged that 
he had borrowed at 18 per cent, and he pro- 
duced- one document which showed that 
on a certain occasion he did borrow 
Rs. 2,000 at 18 per cent . In view of his for- 
mer assertions that he borrowed at 12 per 
cent this last statement is obviously false 
and it throws a good dealof doubt on the 
allegation that he was compelled to borrow 
atall. In any case, the lower Court has 
considered what would be the reasonable 
rate of. interest and has awarded 6 per cent 
_ and we are not prepared in appeal to inter- 
lere with this finding. 

' As regards the rate of rent, we have on 
the one side the opinion of the Tahsildar 
and the Kurnam of Madura town that 


the proper rent is Rs. 35 a month, whereas . 


the first defendant says that it is only 
Rs. 20. The first defendant has admittedly 
leased out a portion of the house, but he 
has. not adduced any evidence to corrobo- 
rate his 'statement that the whole house 
would fetch only Rs. 20. The only ground 
on which we could interfere would be that 
Rs. 35 seems tobe somewhat high rate of 
interest on the capital, but there is no evi- 
dence as to what the usual rate is in Madura, 
and, therefore, we'must accept the lower 
Court's finding that Rs. 35 is the proper 
rent. In the result, the appeal is dismissed 
with co;ts. 

V. N. V. Appeal dismissed. 


Je. 
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NAGPUR JUDICIAL COMMISSIONER’S 
l Ps COURT. ' 
SECOND Civil. APPEAL No. 366 oF 1921. 
February 7, 1923: 
Present.—Mr. Batten J. C. 
. HINDUSINGH AND ANOTHER— 
i PLAINTIFFS—APPELLANTS 
T UETSUs ` 
MANGAL AND ANOTHER— DEFENDANTS 
o RESPONDENTS. | 
Interpretation of Statutles— Rule of tnterpretation 
— Retrospective | effect— Tenancy Act (I of 1920), s. 
49 (1). whether retrospective. 
Unless an intention to, the contrary is clear, 
an Act is. to. be. construed -as operating only: on 
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cases or facts which come into existence after. 
the Act, and not retrospectively to cases which 
had come in existence before the Act. As a 
general rule, mere alterations in forms of procedure 
are retrospective in effect and apply to pending 
proceedings. [p.440 col. 12] "T 

The provisions in section 49 (1) of the C. P. 
Tenancy Act relating to the lapsing of the 
tenancy rights granted by an ex-proprietor in the 
sir land «annot have retrospective effect over 
tenancy rights created before the passing of the 
Act. [p. 440, col. 1.3 


Appeal against the decree of the District 
Judge, Hoshangabad, in Civil Appeal 
No. 38 of 1921, dated the r4th May 1921. 

Mr. C. B. Parakh, for the Appellants. 

Mr. A. C. Roy, for the Respondents. 


JUDGMENT.—The  plaintiffs-appellants 
in 1910 leased certain of their sir fields 
to the defendants for 18 years. In rg17 
the plaintiffs’ share of the village in which 
these fields lay was sold in execution of a 
decree, and the plaintiffs became occupancy 
tenants, but, ^ according to sub-section 
(5) of section 45 of the Tenancy Act, r898, 
the defendant's rights were not affected, 
On the 30th November 1920 after the 
Tenancy Áct of 1920 came into force, .the 
plaintiffs sued for possession of the fields 
on the ground that, according to sub-sec- 
tion (i) of section 49 of that Act. the de- 
fendants’ tenancy right had elapsed. l 

Sub-section (1) of section 49 of the Act 
of rozo runs as follows :— 

“ Notwithstanding any contract to the 
contrary, and, save where sanction has been 
given in accordance with the provisions of 
this Áct, a proprietor, who temporarily or 
permanently loses, whether under a decree 
or order of a Civil Court or a transfer or 
otherwise, his right to occupy any portion 
of his stv-land as a proprietor, shall, at the 
date of such loss,become an occupancy tenant 
of such sir land, and any tenancy. right 
granted by him in such str land for a period 
exceeding 5 years, without the sanction of 
a Revenue Officer, shall thereupon lapse." 
The words from “ and any tenancy right ”- 
to the end of the sub-section are new: 
there Was no such provision in the former 
Tenancy Act. The First Court held that 
the provision was retrospective and de- 
creed -the suit, the learned District Judge 
on appeal took a contrary view and reversed 
the decision. The only question before 
me is which view is correct, | 
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Fhe learned District Judge, after dis- 
cussing the law as to the interpretation 
of Statutes and the reasoning of the 
| First Court, says:— "But a pointis to my 
mind fatal to the plaintiffs! case and that 
is, that the section and sub-section (1) 
refer to a proprietor I do not think that 
the meaning of the word ‘ proprietor’ 
can be strained to include people who have 
ceased to be proprietors for more than three 
years before the Act comes into force. Were 
ex-proprietors to be considered, mention 
would have been made of them. Were 
the opposite assumption correct, every mal- 
guzar who has evaded the old Tenancy Act 
whether he has done so for his own bene- 
fit, or been forced into evasion by the ruth- 
less creditors, by executing a long lease 
of his szr-land, would be ,able to come 
forward after an indeterminate number 
of years and claim protection of the passing 
of the new Act. The plain meaning of the 
section is, that where a proprietor loses 
his proprietary right in sty after the Act 
comes into force, he becomes an occupancy 
tenant of such siz land, and if he hasgranted 
away tenancy rights, either before or after 
the Act comes into force, for more than 
' five years, such rights shall lapse. The 
object of the section is unmistakeable, 
and is open to prevent the evasion of sec- 
tion 45 of the Tenancy Act of 1898, and to 
safeguard the malguzar for the future, 
but I cannot read into it the intention of 
restoring malguzars who have evaded the 
Act in the past to the position they held 
before they tried to defeat the object of 
the Tenancy Act of 1898.” 

It is to be observed that sub-section 
(5) of section. 45 of the Tenancy Act of 
1898 enacted that the accrual of occupancy 
tenant right under sub-section (1) would 
not affect the rights of an ordinary tenant 
of the sir land at the time of such aecrual. 
At the time of the accrual the defendant was 
an ordinary tenant for the term of eighteen 
years, and if the new provision were to have 
retrospective effect, it would mean.that ‘he 
would be deprived of rights which were 
ri Med preserved for him by the former 

ct. 


It 1s also to be observed that.under the 
old Act a Revenue Officer had no jurisdic- 
tion{tofgive or withhold sanction to a lease 
of the sfr land for a period exceeding five 
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years, Such jurisdiction has for the first 
time being conferred by the last part of 
sub-section (r) of section 49 of the Act of 
r920. By Notification No. 20T, dated 
the 16th June 1920, rules have been made 
for the regulation of the procedure. of Reve- 
nue Officers in dealing with applications 
to grant tenancy rights for a period 
exceeding five years. If retrospective 
effect is given to the new provision, 
in the sense desired by the plain- 
tiffs, it would mean that a lease 
would lapse because it was not sanctioned, 
although no such sanction could possibly. 
have been applied for, granted or refused, 
a result which appears to be absurd. When 
holding that the new provision applies to 
leases granted before the new Act came ' 
into force, in cases where occupancy rights 
accrued to the proprietor after the Act 
came into force the learned District Judge 
has overlooked this consideration. 

The law as to the retrospective effect of 
Statutes has been succinctly put by Ismay, 
J. €, in Kala Tikari v. Narayan (x): “It 
is a general rule that all Statutes are to be 
construed to operate in future, unless from 
the language a retrospective effect is clearly . 
intended. It is chiefly when the enactment 
would prejudicially affect vested rights 
or the legal character of past transac- 
tions that the rule in question operates. 
Every Statute which takes away 
or impairs vested rights acquired under 
existing laws, or creates a new obligation, 
or imposes a new duty, or attaches a new 
disability in respect of transactions or con- 
siderations already passed, must be presum- 
ed, out of respect to the Legislature, 
to be intended not to have a retrospective 
operation (Maxwell on the Interpretation . 
of Statutes, page 257). These principles have 
been embodied in section 6 of the General 
Clauses Act, 1897. As a general rule, 
mere alterations in forms of procedure 
are retrospective in effect and apply to 
pending proceedings, but where a change 
in procedure is complicated with a change 
of existing rights the rule could not I think 
be held to apply." Again, in Seth Nerbudda 


Prasad v. Raja: Seth Gokwidas (2) he 
(1) 13 C. P. L, R. 143 
(2) i N. L R, 158, 


dió 


observes ;—''Now, whenever the intention ig 
clear that an Act shall have a retrospective 
operation it must unquestionably be so 
construed; however, unjust and hard the 
consequences may be. On-the other hand, 
tinléss ah intention to the contrary is clear 
an Actis to be construed as operating 
ohly on cases or facts which come irito exist- 
etice aftér the Act is passed." The same 


A principle was recognised by Brockman, 
- J.-C, dn Nilkant v. Ghulya (3) 


this is not a case of a Statute affecting only 
the procedure and practice of the Courts, 


‘such as was dealt with ia Shankargir v. 


that would 


4 


Ramchandra (4). 


The new provision is most 
fuse tye 
cettainly one, 


ie, as I have shown above, 
prejudicially affect vested rights 
and the legal charactet of past transác- 
tions. Iam of opinion that the latter poi- 
ióh of ` sub-section (1) of section 49 of the 


Tenancy Act Cannot possibly have the re- 


trospective ‘effect which the plaintiffs con- 

tend should be attached to it; and I-dis- 

niiss the appeal with costs; | | | 
GRIDS "7. e 

Appeal dismissed. | 

(3) 42 Ind. Cae. 384; 13 N. L. R. 165. 

(4) 11 Ind, Cas, 912; 7 N, L. R. 125. 
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PATNA HIGH COURT. 


Civi, REVISION No. 236 OF 1022.  -. 


; January 31,. 1923. 
Present.—-Justice Sir B. K. Mullick, Kr., . 
and Justice Sir John Bucknill, Kr. 

Tuk GREAT INDIAN PENINSULAR 
RAILWAY COMPANY-—APPELLANTS 
: : VEYSUS l 
MESSRS. JITAN RAM-NIRMAI, RAM 
siat ——RESPONDENTS, 
Railways Act (IX of 1890), s. 72—Risk- Note 
Form B—Coniract Act (IX of 1872), ss. 151, 
152, X61 —Lialility of Railway—'* Loss ", meaning 
of— Burdeü- of proof. - tos 
Under sections 151 and 152 of the Contract 
Act, read with section 72 of the Railways Act, 
the liability of a Railway Administration for the 
loss, destruction, or deterioration of goods delivered 
to the Administration to be carried by Railway 
is that of an ordinary bailee ; that is to. say, if the 
Railway Administration take as much care of the 
goods bailed to them, as a man of ordinary pru- 
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and. 


` the first party defendants, 
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dence would under similar circumstances take of his 
own goods of the same bulk, quality and valve, 
as the goods bailed, they will not, in the absence 
of special contract, be responsible for the lcss, 
destruction or deterioration. of the goods... 
LP- 441, col. f.) As 

The onus-is, however, on the bailee to show 
that he is exonerated from liability for loss to the 
bailor. [p. 441, col. 2] = " 

Under the Risk-Note Form B the burden of proof . 
lies in the first instance üpon the Railway Admi- 
nistration to prove that there was such loss as is 
contemplated ‘by the first part of the Risk-Note 
and when they have done so, the onus’ is shifted 
upon the bailor to show that the loss is due to the 


‘wilful neglect of the Railway or their servants 


as provided in the latter part of the Risk-Note. 
[p- 441, col. 2.] "m" 

The loss referred to in section 72 of the Railways’ 
Act is the loss suffered by the consignor or the trie 
owner whether such loss occurred by reason of 
misdelivery or non-delivery. [p. 442, col 2.] _ 

Hill, Sawyers & Co. v. Secretary of. State, GI 
Ind, Cas. 926; 2 I. 133: 3 L. L. J. 297, relied upon; 

The Risk-Note Form B applies not only when 
the goods have been lost by the bailee in the sense 
that he cannot trace them but also when they 
are lost to the owner because the bailee fails to 
deliver them to him iñ Dreach' of his contract 
for any reason whatsoever. [p. 442; cob 2.3 - - 

A bailor cannot, by merely suing for compensaticn 
for non-delivery, take the case out of the Risk-Note. 


_{p. 442, col. 2.] / 


(Case-law discussed.) l l . 

"Application against à decision of the 
Second Subordinate Judge, Gaya; dated 
the 27th March 1922. 


Messrs. N. C. Sinha and S. N. Bose, fot 


. tle Petitioners. 


Messrs. S. Dayal and Brijkishore Prasad; 
for the Opposite Party. 


. JUDGMENT. AM 
Mullick, J.—The plaintiff filed the suit 
out of which the present application arises;. 
in the Court of the Subordinate Judge of 
Gaya, alleging that, on the 22nd October 
1920, his agent at Bombay delivered to | 
tke Great-In- 
dian Peninsular Railway Company; seveii 
bales of twist for despatch by goods trait 
to Gaya, a station belonging to the-secorid- 
party defendants, the East Indian Rail- 
way Company; that out of these bales 
one bale, valued at Rs. 406-4-0, wds not 
delivered ‘at Gaya, and that the plaintiff 
believes that it was lost within the juris- 
diction .of the second party defendants: 
He accordingly claims, for the valie of 


the goods and for the estitnated prcíta 


and for interest, a total sum of Rs. 


485 as 
compensat on. E 


1 


c 
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At the tfial the plaintiff. did ‘lot: piess 
his claim against the second party dè- 
fendants. The ' Suit, therefore, proceeded 


agdinst - tle first party- défendatits only, . 


who, : among other things, pleaded - that 
as the goods were bookéd at owner's 
risk undéra Risk-Note in Form B’ 48 pres- 
Cribed ih the Indiah Rdilways Act the plain- 
tiff was not entitled to ary compensation 
at all.: They fürther contetided that there 
Was no wilful neglect ón their part or theft 
by. any of their servants. 

“The Subordinate Judge ‘held that, as 
the süit was one fof conipensation for 
non-delivety of goods, he -was bound by the 
decisioi' óf a Judge of this  Coürt ii 
- Agent, East Indian Ratlway Co. v. Ajodhya 


Prasad (1) and he decreed thé claim less” 


the simi of Rs. 40 claimed for profits, that is 
to say, he gave à dectée for Rs. 445 exclu- 
Sive of cósts. - 

The présent dpplitation is made under 
sectio 25 of thé- Provincial Small Catise 
Courts Act by the first paity défendarts: 

- It is clear that this is not a suit in tort ; 
it is a suit in contract and the only ques- 
tion is,. what is tlie liability of the 
defendant carrier. 

Under sections 131 and 152 of the Inidah 
Contract -Act, read with section 72 of the 
Indian: Railways "Act, the liability of the 
Raiiwdy Adniinistration for the loss, des- 


‘truction or deterioration of goods deliverd | 


to the Administration to be carried by 
Railway is that of an ordinary  bailee; 
that is to say, if the Railway Administra- 
tion take as much care of the goods bailed 
to them a$ a inan of ordinary prudence 


would under similar circumstances take of- 


of his own goods of the same bulk, quality, 

and value as the goods bailed, they will 

not, in the absence of special contract, 

be responsible for the loss UESEEHEHOR of 
eterioration of the goods. 

"Section r6r of the Indian Contyact Act 
prescribes that, if by the default of the 
bailee, the goods ore not returned, deli- 
vered or tendered at the proper time, «the 
bailee is: responsible to the bailot dor any 
loss, desttuction or deterioration of ‘goods 
from that time. - 

Further, the Indian Railways Act of 1890, 
by repealing. sectibns 7 and to ~of thè . Car- 


(1) 49 Ind, Cas. 498; [9:8 Pat, 150, : 
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tiers Act (act 111 of i865), ahd iby also énact 
ing in section 72 (3); thdt hothipg ia the 


" Cottimon Law óf England ot in the Carriets 


Act of 1865 ‘regarding the | responsibility of 
common cafriérs with iespéct tothe Carriage 
of aniinal8 or góods, Shall:affect the res- 
ponsibility of a Railway - Administration, 
leaves no toom for doübt that the’ liakility 
‘of the Railway Company must be meéesuréd 
and determined solely by the ‘tests fòt- 
mulated in sectidtis 15Í and 152 of the 
Indian Contract Act. ; 

The onus; theréfote, being upon the bailee 
to show that he' is éxonerated from the 
liability for loss to the bailor, the. qües- 
tion.is, whether théte is any: spécial con- 
tract héte which relieves ‘him froti'such 
liability. - 

The bailce- pleads stich a euiitiact, namely, 
‘the Risk-Noté in Foim B, the exécution of 
which by the consigriot ‘as beer éstablished; 
It is iri the fori ptéseribéd ‘by the Indian 
Railways Act, and the material. ‘portion’ runs 
as follows :— 

- "' '' Risk-Nóte Forin B. 
“Í, thë undersigiied, do in consideration . 


-of such lower’ ‘charge agree’ ‘and: undertake 


to hold the said’ Railway Administration 
harmless and frée- from fesponsibility for 
any loss, destruction, or deterioration of 
of damage to the said: consigüment from 
any cause "whatsoever, except for the loss . 
of a complete cohisignment or of one 
or more complete packages fotming part 
of-a consigiment due either to:the wilful 
neglect of the Railway Administration of 
to theft by or to the wilful neglect of his 
servants, provided that the' term wilful 
neglect be not held to. include fire, robbery 
from a rurining train, or any other unfore: 
Seen event or accident." 

It is clear that, upoti this special ċor- 
tract, the burdén of proof lies, in the first 
instance, upon the defendants, “that iš to Say; 
they mist fitst prove that “there was'stith loss - 
as is conteniplated by. the first. part of 
the Risk-Noóte, and when they have done so | 
the otitis will be shifted upon the . plaintiff 
to show that the loss is due to the wilful | 
neglect of the defendants or their servants l 
ds provided in the latter pärt. ` 

“An attempt had been made £o show that 
by suing for cómpehsation for nor-délivery, 
the pldititiff has taken the caSe'/óüt' of the 
Risk-Note, which ind - to .lds§ 


` 
4 4 
| l f 


INDIAN CASES. 


- 


[1923 


G, I. P, RY. CO. v. JITAN RAM-NIRMAL RAM, 


by the bailee and involves the notion of 
an involuntary or unwilling parting with 
the thing with reference to which the word 
is used, and that the goods cannot be said 
to be lost if the carrier detains them wrong- 
fully or wilfully or negligently delivers 
them to another. Reliance is placed for 
this view upon Morritt v. North Eastern 
Railway Co. (2), Changa Mal v. Bengal. N. 
W. Railway Company (3). 

Now, the English decisions do not apply 
because they are based either upon the 
Common Law or the English Carriers Act 
and are notin pari materia with the Indian 
Railways Act, and as for Changa Mal v. 
Bengal N. W. Railway Co. (3) the point 
for, decision there was whether the period 
of limitation was governed by Art. 30 or 
Art. 31 of Schedule II of the Indian Limi- 
tation Act of 1908 which enactment also 
was not ín pari materia. 

Moreover, Changa Mal’s case (3) has now 
been overruled. In that case a Division 
Bench of the Punjab Chief Court held that 
the term “loss ” in Art. 30 of the Indian 
Limitation Act, Schedule II contemplates an 
actual losing of the goods by the carrier 
himself, and, therefore, when the carrier 
delivers the goods to a wrong person it 
cannot be said that he has lost the goods, 
and they also held that Art. 31 did not apply 
because misdelivery was not non-delivery. 
But the recent Full Bench decision of the 
same Court in Hill, Sawyers & Co. v. Secre- 
tary of State (4) is authority for the view 
that misdelivery is loss within the terms of 
section 80 of the Indian Railways Act 
and it supports the view that the loss re 
ferred to in section 72 and other 
relevant sections of Chapter VII of the 
Indian Railways Act is the loss suffered 
by the consignor or the true owner whether 
such loss occurred by reason of misdelivery 
or non-delivery. 

To the same effect are the Madras and 
Southern Maharatia Railway Company, Limu- 
ed v. Haridoss Banmali Doss (5), Madras 
and Southern Maharatia Railway Company, 


(2) (1876) 1 Q. B. D. 3023 45 L. J. Q. B. 289 
34 L. T. 940; 24 W. R. 386. 
) 6 P. R. 1897. 
(e 61 Ind. Cas. 926; 2 L. 133; 3 L. L. J. 297. 
. (5) 49 Ind. Cas. 69i 4T M. 871; 35 M. L. J. 35 
84 M. L. T. 38; 8 L. W. 340. 


Limited v. Mattai Subba Rao (6) and 
Great Indian Peninsula Railway Company 


.v. Ramchandra Jagannath (7). 


It hasbeen argued that if loss to the owner 
was meant then there was no necessity for 
any reference to liability for destruction of 
the goods. ' This is true. Destruction 
must always be included in loss and the 
draftsman of the Risk-Notehas merely avail- 
ed himself of the device of first stating the 
generality and then, without prejudice there 
to, reciting the particulars. The word des- 
truction is surplusage but it does not alter 
the sense. In my opinion, therefore, the Risk- 
Note will apply not only whenthe goods 
have beenlost by the bailee in the sense 
that he cannot trace them but also when 
they are lost to the owner because the 
bailee fails to deliver them to him in 
breach of hiscontractfo rany reason whatso- 
ever; and Icannot admit that by merely 
sting for compensation for non-delivery 
the plaintiff can take the case out of theRisk-. 
Note. He: seeks, however, to ground an 
argument on Art. 3r of Schedule 
I of the Indian Limitation Act and 
points out that if ''non-delivery " had 
been included in “ loss ” there would have 
been no necessity for amending this Article 
in 1899, so as to cover both non-delivery 
and delay in delivery. Apart from the ob- 
jection that the Indian Limitation Áct can 


. afford no guide for construing: the Indian. 


Railways Act, there was clearly some ne- 
cessity for the amendment as the object 
of the Legislature was to presctibe the 
same period of limitation for claims for non- 
delivery as Art. 30 which referred to suits 
against carriers for losing goods and which 
could not cover suits for non-delivery. 
Although in the present case the English 
Authorities cannot be of great assistance, 
there is one recent case which is both per- 
tinent and instructive. I refer to Smith, 
Limited v. Great Western Railway Co. (8). In 
that case six pairs of boots were forwarded in 


(6) 55 Ind. Cas. 754; 43 M. 617; (1920) M. W. 
N. 198; 11 L. W. 358; 38 M. L. J. 360; 28 M. L. T. 


49. 
RD 49 Ind. Cas. 396; 43 B. 386;21 Bom. L. 
(8) (1921) 2 K. B. 237; 90 L. J. K. B. 644; 


125 I. T. 44; 26 Com. Cas. 84; 65 S.J. 172; 
T. I. R. 117. : e : : a 
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@ package weighing r9 lbs. for carriage by 
Railway from Birmingham to Wilton. ‘The 
parcel was consigned to the defendant Rail- 
way Company but was not delivered. The 
Risk-Note ran as follows :—'' In considera- 
tion of your charging such lower rate we 
agree to relieve you from all liability for loss, 
damage, misconveyance, misdelivery, de- 
lay or detention of or to such goods, 
except upon proof that such loss, damage, 

misconveyance, misdelivery, delay, or de- 
tention, arose from the wilful misconduct 
of your servants." The Railway Company 
declined to account for the loss, and the 
Appeal Court held that such refusal 
did not justify the Court in inferring 
that the loss arose from the wilful miscon- 
duct of the defendants’ servants. That 
| decision was affirmed by the House of 
Lords and the following passage in the 
judgment of Lord Buckmaster in 
Smith, Limited v. Great Western Railway 
Co. (9) might almost have been delivered 
in respect of the present Risk-Note. 
“It has been suggested onthe part of the 
appellant that it must be read as though 
it contained exceptions in favour of the 
. Railway Company with a proviso reserving 
to the consignor rights in a certain event 
and that it was consequently incumbent 
upon them to prove that the goods had 
disappeared owing to the specified facts,- 
and when that was proved it would become 
necessary for the consignor to establish 
-that he had the ‘benefit of the proviso, 
or, in other words, that the loss had arisen 
owing to the wilful misconduct of the 
Company's servants. I am unable so to 
regard this clause; it is in my opinion a 
clause which throws upon the trader, be- 
fore he can recover forany of the goods, 
the burden of proving in the first instance 
that the loss sustained arose from the wil- 
ful misconduct ofthe Company’s servants. 

It is perfectly true that this results in hold- 
ing that the apparent protection afforded 
to the trader is really illusory; it practt- 
cally gives him no protection at all, for dt is 
often impossible for a trader to know what 
it is that has caused the loss of his goods 
between the time when he delivered them 

into the hands of the Railway Company's 


9) E 1 A. C. 178 ot L. J. K. B. 423; 
27, Com. Cas. 247; 38 T. b. R. 359. d 
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servants and the time when they ought 
to have been delivered at the other end 
of the journey. ‘The explanation of the loss 
is often within the exclusive knowledge of 
the Railway Company, and for the trader . 
to be compelled to prove that it was due to 
wilful misconduct on the part of the Rail- 
way Company's servants, is to call upon him 
to establish something which it may be al- 
most impossible for him to prove.. None- 
theless, that is the burden that he has under- 
taken, and the question is whether in this 
case he has afforded any evidence which 
calls for an answer on the part of the Rail- 
way Company.” Both in the Court of 
Appeal and in the House of Lords the plain- 
tiffs, Smith & Co., strongly relied on Curran 
v. Midland Great Western Railway Company . 
of Ireland (xo), and contended that there was 
a prima facie presumption that the goods 
were in the possession of the carrier till 
he showed the contrary and that the un- 
explained detention would be wilful mis- 
conduct for which an action would lie. Now, 
in Curran’s case (10) the Railway Company 
undertook to carry ' some pigs from Sligo 
to Manchester and failed to deliver some of 
them. There was a Risk-Note which recited 


that the Company shall be free from liability 


including liability for loss, injury or delay 
unless such injury or delay shall be occasioned ' 
by the intention or wilful neglect or mis- 
conduct of their servants, and the Court 
held that burden of proof was on the defend- 
ant and the inference from non-delivery 
and refusal to give any explanation was that 
the pigs were still in the possession of the 
defendant and that there was wilful mis- 
conduct. In ‘discussing this case Lord 
Buckmaster proceeded as follows :—'' Now, 
my Lords, in that case there had been no 


answer given at all on the part of the Railway 


Company to the request for information 
as to what had happened, but in the present 
case the evidence that was before the learned 
County Court Judge included the answers 
to intérrogatories, in which the defendant 
Company had said that they had no know- 
ledge as to whether the goods had been 
handed to them at Wilton, and that they be- 
lieved that the same were lost and never ar- 
rived at Wilton. It is impossible to place 


.Such evidence on an exact parallel with the 


(ro) (1896) 2 Ir. R. 18332 Yr, I, R. 739. 


, Was an-act of wilful misconduct. 
. -I desire to say nothing further about that 
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: evidence which warranted the Chief Baron 


in assuming. the possession of the. pigs as 
a fact in.the- custody of the defendants, 
and then inferring -from that possession 


~. that thé refusal to give. any explanation 


‘whereabouts or. their existence 
My Lords, 


of their 


authority, because for these reasons I do 


“not think that it deals with the same facts 
' as those.in the present. case, and it may be 
. that on some later occasion the actual words 
` of. that judgment ‘may come.up for con- 


sideration.” ` Lord Sumner and Lord Wren- 
bury following Lord Buckmaster agreed 
that if it were necessary to discuss Curran’ s 


- . case (xo) on any future occasion it would 


. have to be exaniined with. great care. 


~ 


_was referting. It may perhaps 


In my oinion, Risk-Note, B is no less 


harsh than that to which Lord Buckmaster 
be not 


inequitable indsmuch.as ‘the trader enters 


' into the contract with his eyes open and in 
consideration of a cheaper rate, but it cannot 


be denied that he tindertakes in most in- 
stances a crushing and’ almost re 


able ‘burden. © : 
The learned Vakil for the plaintif next 
takes a- point -for which there-is some re- 


cent authority. He urges that it is not, 


` sufficient for the defendant to plead, he must 


uL 2 
not turn on” Evidence 


‘call evidenee to satisfy the Court that the 


goods are not still in the. possession of 
the defendant and in support he cites 


.. Ghelabhat .Punsi v. East Indian Railway 
BE ^^ 


v. Burma ' Railway Co. 


and Jamnadhar. Baldevdass 
(12). It is true 
that in both these cases the Court held 
that a mere pleading. was not sufficient, 
but with very great respect I think that the 
decisions were based on the authority of 


(1x) 


Curran's-casz (10): which wés distinguished,: 


if not doubted, by the House of Lords in 
Smith, Limited v. Great Western Railway 
(9). Indeed, the matter: really does 


the construction of the Risk-Note, end if 


.loss due to non- -delivery is covered by the 


document then there is an end of the mat- 
ter and. nothing furthef is required Hom 


sie 63 Tad. Car. 241; oe 1201; 23 Bora. LR 


L. 


"fra, 64 Ind. Cas. 395; 1o I, E R. 354 13. Bur. 
T. iĝo- |. l 


Tt is a question of. 


the defendant. The. di mle is- that, 
where a contract contains. an exception 
anda proviso, the party who desires to take 
the benefit of. the former must not only 
plead it but prove it, and that when that 
has-been done, the other party.who desirés 
to take the benefit of the proviso, which is 
in realy an extrinsic covenent by way 
of defeasance must prove that the subject 
matter is not within the exception. That, 
however, is not the position in the pres ient 
case. 


Moreover, inthe present case the plaintiff 
admits in his plaint that the goods have 
been lost; and as the defendant does not 
in ány way repudiate the contract. but 
on the contrary sets up the Risk-Note in 
his defence, no presumption can arise that 
the goods are still in his possession 
simply because he says that he cannot 
give any accotint of the ma;iner in which 
they have dise Dpeaiec. 


The question that remains, Hiec 
is, las the plaintiff \satisfied the ‘ burden l 
which rests upon him to show that the 
loss has been caused by the wilful neglect of . 
the .defendant.. The quantum of evi- 
dencé required for this purpose must,ne- 
cessarily vary according to the nature of ^ 
the goods, and it has been observed else- 
where that the loss of an elephant might 
be ‘difficult to expldih except on the hypo* 
thesis that there- had been wilful neglect, 
bit in the present. case Gur task is simpli- 
fied because, there is clear and apparently 
reliable evidence that while the goods 
were lying on the platform, at Bombay 


. the plaintiff’ s agent asked a Sübordinaté : 


in the service of tlie.first party deferidants 
to remove them into the godown but was 
told in reply that after a Railway receipt 
had been given to the Consignor he had ‘iio 
business to make any such'reqtiest: There is | 
also evidence that after thé institution 
of the süit'a goods clerk informed the plain- 
tiff that one of the bales had iof been des- 
patched . There is no rebutting evidencé | 


„oa the Side of the defendants and; in iny 


o»inion, it has been established that there . 
was wilfül.neglect on theit part and, theré- 


R. fore, the plaintiff is eütitled to a déctee, 


The application will, therefore, be .dismiss- 
ed with costs. As thisis.a case which. hag 
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been argued at more than ordinary length, 
we assess the hearing fee at 10 gold mohurs. 


Bucknill, J.—I agree. | 


2. K. 
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LAHORE HIGH COURT. 
First CIVIL APPEAL, No. 2011 OF. 1914: 
June 2, 1922. 
Present ;—Mr. Justice Broadway and 
: Mr. Justice Harrison. | 
. BAL, MUKAND AND OTHERS . 
PLAINTIEFS—APPELLANTS | a 
versus 


M usammat KISHEN PEN TANG OTRERS— i no such acts of waste had-been specified as 


DEFENDANTS—RESPONDENTS. 
Custom v. Personal, law—Succession—Beri 
Khatris of Jagraon. 


The Beri Khatris of Jagraon are governed by‘ 


Hindu Law and not by custom in anak of suc- 
cession. [p. 447, col. 2.] 


First appeal against à tua of the 


` District ‘Judge, Ludhiana, dated the rst. a 


June 1914, dismissing plaintiff's claim with 
costs. 


_Bakhshi. Teh Chand and Mr. M ukang. ` 


Lal Puri, for the Appellants. 
- Lala Moti. Sagar, R. S. 
Lab, for the Respondents. 


JUDGMENT. —On the ast of E e 


1908, one Gauri Shanker, a Beri. Khatri - 
of Jagraon, died, leaying a widow Musam- - 


. mat Kishen Devi and a daughter Musam- 
mat, Bhagwanti: . Musammat  Bhagwanti 
was married to Rattan Chand and had borne 
him a, son named Fateh Chand. On. the 
oth. of August. 1911; Balmukand and. iis 
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two Brothers,” sons E Utam Chand, first 
cotisins’ of ‘the deceased ‘Gauri’ Shanker, 


- instituted a suit against Musammat Kishen 


Devi and Musammat Bhagwanti, Rattan 
Chand ‘and. Fateh- Chand, alleging that 
they (plaintiffs) were- by ‘custom entitled 
‘to succeed ‘to ‘Gauri Shanker's estate on 
the death-of his widow Musammat Kishen 
. Devi and alleging that the said Musammat 
Kishen Devi was wasting the estate, and 
praying, that a ‘Receiver be appointed to 
'manage the-property and-that a; peipetual 
injunction be issued--agaiust-- Musammat 
m Devi prohibiting ‘her from alienat- 
ing - _ otherwise disposing - of her 
late. husband’ s property. A declaration 
was also asked for to the effect that such 
alienations that had been made by Mussam- 
mat Kishen Devi in favour of. her son-in- 
law Rattan Chand should not affect: | 
plaintiff's PEVETEIONATY HEB 


. The aan dani, while admitting the 
plaintiff's relationship to Gauri Shanker, 


| P üened that the parties -were goverened 
| + by Hindu-Law: under which plaintiffs had 


mo rights whatever, the propety devolv- 
ing on Gauri Shanker’s daughter and her 
issue after the death of ^ Musammat Kishen 


. Devi. It was also pleaded that during 
'- the lifetime 


‘of Musammat Kishen Devi 
no: Receiver could: be appointed -and - that 


would justify the issue. of. an- injuction. 

Plaintiffs also alleged that Gauri-Shanker 
had lefta Will in their favour, -The-defend- 
ants: denied either the existence .of. any 
such , Will or Gauii Shanker’s power to. 


make one- either by UN or euros 


The Trial Court settled. the following 
issues pa 
r. Have the! plaintiffs. got - a’ cáuse of 
action against defendants-Nos...2: and 3.? 
| Is this claim of'a speculative nature? 
2 Have ‘the plaintiffs got -a Ka standi 
to “bring this suit ? : 
"4. Do the plaintiffs Ls Sony easton A 
by which they exclude daughter and 
daughter's son from uu the. late 


Gauri Shanker’s property ? 
^ 5.(a).Can^ the plaintiffs means mother 


of the deceased ? and-if not . 


l (b) Can they bring this: chim during 
her: existence 1 Pe ^7 l | 
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6. Did the late Gaüri Shanker execute 
a Will in favour of the plaintiffs and if 
so, could he do so by law or custom ? 


7. Is Musammat Kishen Devi in any 
way guilty of such waste and mis- 
management as should justify the inter 
ference of the Court towards the better 
management and protection of the estate ? 


8. Does the renewal of Aundis worth 
Rs. 14,000 amount to an alienation, and, 
if so, can that fact be made a basis of any 
relief ? 

9. To what. relief are the plaintiffs enti- 
tled ? 

But in deciding the case it confined 
itself e the points raised in Issues Nos. 
I to 

The main issue for decision was Issue 
No. 4 and on this the Trial Court after going 
exhaustively into the evidence, oral and 
documentary, adduced by the parties came 
to the conclusion that plaintiffs had failed 
to | prove the custom set up by them and 
held that the parties 
by Hindu Law under which the daughter 
succeeded to her father’s estate on the death 
of Musammat Kishen Devi. 


On Issue No. 6 the Trial Court held that 
the execution of the Will had not been prov- 
ed. On these findings the plaintifi's suit was 
- dismissed and they have preferred an appeal 
to this Court in support of which we have 
heard Mr. Tek Chand while Mr. Moti Sagar 


has addressed us on behalf ofthe respond- . 


ents. 

The appeal came up before a Division 
Bench of this Court on the roth of February 
1920, when an order of remand was passed 
in order to enable the parties to produce 
evidence on the , questions ‘which potr- 
tions, if any, of, the property in dispute 
are ancestral" and ior, recording of the 
statements of certain (witnesses for the 
plaintifis whose evidence had been dis- 
allowed by the Trial Court. “ 


The order of remand has been complied 
with, but Mr. Tek Chand before us definitely 
conceded that he was unable to attack 
‘the finding of the Court below as to the 
execution of the Will. Similarly, he has 
not referred us to any of the evidence re- 
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lating to the nature of the property left 
by Gauri Shanker and contends that 
the custom which heseeks to prove governs 
equally ancestral and self-acquired prop- 
erty. The . only question argued at the 
Bar relatts to the existence of the custom 
set up by the plaintifis-appellants and some- 
what varied during the pendency of the 
litigation. They appear at firstto have relied 
on a general custom prevailing amongst 
all Khatris' throughout the Province in 
addition tc a special custom on the same lines 
governing their own particular family be- 
longing to the sub-caste of Beris. Sub- 
sequently, on appeal, the existence of the 
general custom was not pressed and all 
that Mr. Tek Chand has endeavoured to 
show is that there is a family custom 
governing this section of Beris and he relies 
on instances of the same custom amongst 
other branches of Khatris merely by way 
of analogy. The custom set up, as stated 
by Mr. Tek Chand was that near collaterals 
exclude daughters and their issues both 
as regards  self-acquired and ancestral 
property left ` by a  sonless pro- 
prietor. The instances relied on by the 
plaintifis have been dealt with in detail 
in the judgment of the Trial Court and 
have been summarised at page 180 of the 
Tek' Chand admitted 
the correctness of the Trial Court's criticism 
of the instances referred to in columns 
2, 3, 4, 5 and 6 of the said summary, 
but has taken us through the instances 
mentioned in column I. He has contended 
that these 66 instances have been wrongly 
held to relate to cases where the property 
was that ofa joint family. We find that the 
evidence relating to these 66 instances 
is vague and is not borne out by any docu- 
mentary evidence and we agree with the 
Court below in thinking that these instances . 
do not bear out the contention of the appel- 
lants and that it is by no means established 
that éven if the statements made by the 
witnesses called in support of these instances 
be true and correct, there had been such 
separation in the families concerned as would 
exclude the natural rule of inheritance 
by survivorship of the collaterals under 
the Hindu Law. If among Khatris generally. 
or amongst the various sub-castes of the 
Khatris to which these instances belong, 
neat  collaterals exclude daughters and 
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their issue, we should expect a mass of 
documentary evidencefincluding copies of 
Revenue-Records to be available in order to 
establish beyond all doubt that in the cases 
of landed proprietors who form a large sec- 
tion of the more prosperous Khateis, this 
custom prevails. In the absence of any 
such evidence, these vague statements often 
made by one witness only regarding each 
particular instance are of extremely little 
value in discharging the heavy onus which 
lies upon plaintiffs when they attempt 
to prove that they are not governed by 
Hindu Law. 

Next, Mr. Tek Chand referred to instances 
among the Beris themselves. These are 
summarised and dealt with at pages 176-178 
of the printed book. It was admitted that 
the first two instances were of no value. 


Mr. Tek Chand, however, contended that. 


the, remaining instances have been proved 
and support his case. After giving due 
weight to Mr. Tek Chand's criticism 
we consider that the Trial Court’s view 
is correct and that the existence of the 
custom set up has not been established 
among the Beri Khatris. 


Three instances were teferred to as having 
occurred in this very family. Of these Mr. 
Tek Chand gave. up two, namely, the 
succession to Goverdhan Das and Kirpa 
Ram. He, however, contended that the case 
of Nihal Chand satisfactorily established the 
custom set up. Nihal Chand died some 
30 years ago and in connection with his 
estate certain litigation took place in 1884. 
Nihal Chand had left two widows, a daughter 
and . daughter's son. His uncle Govind 
Das end his cousin Uttam Chand and 
Ramji Das broughta suit against the widows 
and the daughter's son (but not the 
daughter) asking for a declaration that the 
said daughter's son had not been adopted 
by Nihal Chand and was not entitled to 
inherit the estate. The defence set up 
was that the adoption had actually been 
made, and, though invalid under Hindu 
. Law, was good under custom. It was fur- 
ther pleaded that the daughter’s son in 
any event excluded the collaterals. The 
case was decided in favour of the then 
plaintiffs, it being held that the collaterals 
had established a custom by which a 
daughter's son was excluded or rather that 


t 
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they had established „a general custom 
governing the Kbatris as a whole in spite 
of the fact that not one single instance 
had been adduced of a collateral excluding 
a daughter's son amongst the Beris, and 
it was held that the then defendants had 
failed to establish any exception in favour 
of their contention. The more natural and 
the sounder way of approaching the ques- 
tion was not adopted, namely, to see whether 
the plaintiffs who alleged this pecu- 
liar custom amongst the Beri Khatris had 
proved that it existed amongst the Beri 
Kbatris. Anyhow, it was decided, and 
the decision was upheld by the Chief Court, 
that the plaintiffs, as collaterals, had 
established their right to oust the daughter’s 


. Son. To this litigation, it may again be 


noted, the daughter was no party and it 
is still open to her to bring a suit to estab- 
lish her right to her father's property, 
as one of the widows of Nihal Chand is 
still alive and the decision iu this previous 
case operates in no way as res judicata 
against her. It is on this case that plaintiffs 
rely as their sheet anchor and they contend 


that it is of such overwhelming value as 


to be sufficient to establish the custom on 
which they rely on its own authority alone 
and even without the analogous cases , 
which they say have occurred amongst 
Khattis generaliy throughout the Province. 
They contend that so far as their family 
is concerned the existence of this custom is 
thus proved for all time. With this view 
we cannot agree and Counsel for the re- 
spondents has quoted a mass of authority 
showing that one instance by itself cannot 
establish a custom. We find, therefore, 
that this case though no doubt an instance 
and a valuable instance as occurring in this 
family is by itself wholly inconclusive 
and does not establish the existence of any 
family custom. Besides we find, for the 
reasons given above, that amongst other 
branches of the Beri sub-caste it is not 
established that collaterals exclude daugh- 
ters and their issue, and although there, 
doubtless, have been instances, amongst 
Khatris throughout the Province and more 
especially amongst Kapurs of Hafizabad, 
of agricultural custom being followed 
on various points instead of the strict 
Hindu Law, even amongst decided 
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Cases there have been more instances to 
the. contrary, . as- detailed in the list given 
at page 183 of the paper-book, these all 
l being published decisions of the Chief Court, 
and where the ontis ‘rests ‘heavily on the 
plaintiff" of eéstablishing-the existence of a 
'custom which ‘overrides the. Hindu Law; 
. it is necessary that he should produce 
.evidence far- more convincing, far more 
abundant and far more directly applicable 
tlian has been done in this case. “As the 
plaintiffs had failed to establish.their con- 
' tention it is unnecessary to consider and 
discuss the evidence relied upon by the 
respondents,- for; .in-the absence.of any 
custom ‘to the contrary, the parties are 
governed by the strict Hindu Law. 
„Finding that the plaintiffs have failed 
to establish their claim we. dismiss the, 
. appeal with costs. The cross-objections 
‘are dismissed as not having been referred 
to iid the learned Advocate. 


| Appeal dismissed. 
"Z Ko 


- - LAHORE HIGH COURT. 
HIE APPEAL NO. 251 OF 1922. 
i July 3, 1922. 
mn Present. ‘—Mr. Justice Harrison. 
RAMJI-LAL AND. OTHERS—-DEFENDANTS— 
ie - APPELLANTS ds 
-Qersus 
JAM SARUP——PLAINTIFE, AND OTHERS—' 
_ DEFENDANTS— RESPONDENTS. 


^. Custom— Alienation— Necessity. 

' Where itis necessary to purchase food and clothing 
and pay for it subsequently, and such payment 
Becomes technically necessity, itis equally regular 
-to borrow: the sum necessary to purchase süch 


INDIAN CASES, 4 


EN 
-— 
sippiies and it is not absolutely essential that a 
man should first run into debt and then borrow 
to pay his debts. . 

‘Radha Ram v. Khushi Ram, 
(1922) A. I. R. (L) 201. followed, 
. Where a small sum which formed part of the 
consideration of an alienation was borrowed by the 
alienor in: times of scarcity and it, was not shown 
that he owned sufficient land to support himself, 
and a suit was brought, to contest: the alienation 
thirteen years after its date: 

Held, that under the circumstances, 
proof of necessity was required for. 
borrowed. 


Second appeal from a decree of the 
Additional Judge, Rohtak, at Hissar, dated 
the 4th November T921, reversing that of 
the Munsif, First Class, Jhajjar, District 
Rohtak, dated the 28th January 1921. 


66 Ind. Cas, 343; 


no f urther 
oe sun 


- Mr. Slami Chand, for the Appellants. 
. Mr. Gullu Ram, for the proponent: 


JUDGMENT.—The only pointin this ap- 
peal i is whether a sum of Rs. rro which was 
allowed as being for necessity by the Trial 
Court and disallowed by the learned District 
judge should or should not be treated as 


“having been taken for necéssity 13 years 


before the suit contesting the alienation was 
brought, limitation having expired against 
the other reversioners but not against the 


.ex-minor plaintiff. The total consideration 


is small, being only Rs. 356 out of which | 
Rs. 246 have been allowed by both Courts. 

The sum of Rs. 110 is shown’ as having 
baen taken because of famine and it must 
be totally impossible after a lapse of 13 years 
to prove exactly what such a small sum as 
this was spent on. Various rulings -have 
been quoted by Counsel, but every. case 
depends upon its own facts and there appears 
to me to_be a vast difference between the 
taking of a considerable sum for expenses 
which must have lasted a considerable 
time and concerning which, therefore, it 
should be possible to give some account 
and the taking of a sum of Rs. 110 many 
years before, he most helpful ruling 
quoted is to be found in. Radha Ram v, 
Khushi-Ram (1), avery recent case in which 
it- was ‘held that where it is necessary to 
purchase food and clothing and pay for it 


Subsequently, and such payment becomes 


ea necessity it. is equally . regular 


(1) 66 Ind. Cas. 343; (1922) &. I. R. (le) 20,. 


Wok: 92] 


-to borrow the sum necessary to purchase. 
such supplies and it.is not absolutely essen- 
tial that a man should first run into: debt 
and then borrow to pay his debts. - Consider-> 
ing ‘the smaliness of the sum taken, the- 
fact that, itis recited that it was on account 
-of scarcity, that it is not shown that the 
^vendor had any land beyond «the small 
.area which he sold, though there is- the 
‘vague statement of one witness to the 
effect that he had a great deal- of land—and 
the fact that it is only at this late stage, 
and, obviously, as an after-thought that the 
present plaintiff has brought this . suit, 
the. other collaterals having taken no 
‘action in the interval, I think that sufficient 


. evidence of necessity. has been produced . 


and I.find, therefore, that the whole of 
the consideration was for- necessity. I 


accept the appeal and restore the decree. 


of the Trial Court. : 
Z.K. n Appeal accepted. 





MADRAS HIGH COURT. 
Civi, REVISION PETITION: No. 673 OF 1922; 
: December 13, 1922. 
Present :— Mx. Justice Krishnan. 
M. KRISHNAJI REDDIAR-— 
RESPONDENT NO. I—PETITIONER 
VEYSUS . | 
MUTHUVEERA REDDIAR AND 
ANOTHER—PETITIONER-—RESPONDENT 
NO. 10—RESPONDENTS. 


. Madras Local Boards Act (XIV of 1920)— - 
Local vrules— Rule 4 (1)— Election petition — Failure ` 
io make. deposit within time, effect of —Delay due to. 


party's neglect. — Civil Procedure Code (Act V of 
1908), s. rr5— Court assuming jurisdiction under 
wrong view of law-— Revision. db ` 
Sub-rule (1), r. 4 of the rules framed by the 
Local Government for the conduct of election en- 
-quiries under the Madras Local Boards Act, Te- 


quring a deposit of Rs. 200 to be made within .. 


e time prescribed, is mandatory in character 
and, unless the direction contained in the sub-rule 
is complied with, the.Court has no jurisdiction 
f DM to enquire into the petition. [p. 450, 
col. 2.] f ne. 
` In the case of an objection petition- against 
au election under the.Madras Local Boards Act 
filed on the very last day allowed for itẹ presenta- 
tion, the Vakil who was entrusted with the petition, 


stated to the Court that he had Rs. 200 to pay,- 


but did not actually tender the money, nor did he 


ask the Judge to take the deposit himself. In. 


. accordance with the usual practice, he went to 
the challan clerk to obtain a challan to pay his 


money into the Imperial Bank. That being the 


luncheon interval, the challan clerk was not there. 
-He returned soon after, and issued the challan 
"s je: ; 
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for payment of the money into the Bank. The 
money. was forthwith sent to the Bank, but it 


reached too late and could not be deposited on 


that day. It was deposited on the next day. 
In these circumstances, the question was, whether 
the maxim actus curio neminem gravabit (the, act of 
the Court should not prejudice any one) applied so 
as to make the deposit & valid one: 

Held, that the maxim had no application, foras 


--the Vakil only went to the challan clerk at a time 


when the latter wds allowed to go for his tiffin, 
it could not,be said that the failure to pay the 
money in time was due to any action taken by the 
Court. ` l 

Mahomed Akbar Jaman Khan v, Sukhdeo 
Panday, 10 Ind. Cas. 51; 13 C. L. J. 467, Munna 
Lal v. Radha Kishan, 30 Ind. Cas. 186; 37 A. 591 ; 
I3 ÀA.1,.].793, Avavamudu Ayyangar v. Samiyappa 
Nadan, 21 M. 385; 7 Ind. Dec. (Nw. s.) 629, 
Gajadhar Das v. Ram Sumiran Dube, 52 Ind, Cas, 
I61; I7 A. L. J: 991, distinguished. 

Where a Court assumes jurisdiction on a wrong 
view of the law, its order is liable to be set aside 
by the High Court in revision under section 115 
of the Civil Procedure Code. [p. 452, col. 1.] 

Petition, under. section rr5 of Act V of 


1908 and section 107 of the Government of 


Indie Act, praying the High Court to revise , 


the.order, dated the 3rd October 1922, of 
the Court of the Subordinate Judge, Cudda- 
lore, in Original Petition No. 12 of 1922. 
Mr. C. Padmanabha Aiyangar for the 
Petitioner: —A petition to ‘set aside. an 
election held under -the Local Boards Act 
has to be presented to the District Judge 
or Subordinate Judge within 14 days from 
the date of the. declaration of the result, 
and.the petitioner has to deposit with 


the petition at the time of presentation. 


as security for. costs of the same, the 


prescribed amount in cash. In this case, : 


-— 


the 14 days had elapsed during the time | 


the Court was closed and the petition was 
put ‘in on the re-opening date. On that 
date the deposit of Rs. 200 was not made. 


The learned Subordinate Judge is wrong in: 


applying the maxim actus curiae neminem 
gravabii (the act of the Court should 
not prejudice any one), as in this case the 
failure to make the deposit was only sought 
to be explained. by the absence of-the chal- 
lan.clerk in his place during the luncheon 
interval. Thisis not an action or inaction 
of a Court officer which prejudiced the peti- 
tioner in the lower Court as the clerk was 
privileged to be absent during lunch inter- 
val. Further, when it was found that it 
was too late to make the payment into Court, 
the application ought to have been made 
to.the Subordinate fudge, himself to take 
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the. money. under r. 133 of the Civil Rules: amount to aai deposit “under -cet- ^ 


of Practice.  . tain circumstances and in the present case ' 
. No such application ‘has been made in that has been sufficient deposit. In Gajadhar 
~ this case, though the -Vakil for petitioner Das v. Ram Sumiran Dube (4) it has been 
: had made a similar. application in the- laid down that the proper test in-these cases. 
‘lower.Court on’ the same date in respect of js whether the - petitioner had the 
B matter. ‘The mere fact that a deposit amount in. Court. with him’ on the 


= eee had been obtained in time does day. eè 
‘not rendera deposit -made: out of time-a The order of the lower Court is sone 
_ Valid Jone.’ - . In any case the error,if any, is merely one 


. "The rüles are mandatory” as ; they: direct of law and the Court will not in such cases 
_ that: where the deposit is not made at the interfere under section 115 of: the Civil 
time of: the. presentation.the petition shall. Procedure Code in revision. 
be dismissed. JUDGMENT.—This revision M ‘is 
“The casés referred to in the judgment based upon r. 4 ofthe rules framed by the 
of the lower Court Mahomed Akbar. Jaman . Local Government for the conduct of engui- 
Khan v. Sukhdeo Panday (x); Munna‘ Lal .xies with reference to election to.Distriet. 
" X. Radha Kashan (2), Aravamudu Ayyangar. Boards, etc., under the Madras Local.Boards 
= V. Samiyappa Nadan (3) and Gayadhar | Act, XIV of 1920, published in the: Fort . St. 
' Das, v. Ram, Sumiran Dube (4) are cases George Gazette, dated r4th June 1921. Jt 
“where the deposit could not be madé - is contended that r. 4, sub:rule. (1), was not 
..0n account ‘of. the action of the Court complied with inasmuch as the deposit 
officer, or on account of the fact that the of Rs. 200 required under it, was not made 
Court itself was closed. The petitioner within time and that under sub-rule (2) the. 
‘was grossly negligent and Ene default is Court was bound to dismiss’ the petition ` 
entirely his -own. ‘and sub-rule (3) did not apply as the: 'pro- 
Mr. E..V. Sundara Reddiar, for the Re- visions of sub-rule (1j were not complied 
_ 'Spondents: —It is .not disputed that the with. 
', petitioner had the deposit amount in Court The facts. on which this quéstion arises - 
èn the last day ior the „presentation of the are as follows :—The ~ petitioner before 
“petition. The challan was obtained at me was -elected as a member of the 
12-45 P. M.. onthe same day and but for the Taluk Board of Cuddalore. An objec- 
: delay in the issue of the challan due to-the tion petition was filed fo his. elec- 
. inaction of the ckal'an clerk, a Court Officer, tion by the counter-petitioner urging cer- 
the deposit would have been made on the’ tain grounds .against its validity. The 
same day. Whatever may be the practice -election was held on the r2th of May. and, 
‘dn the’ High Court, in the Mofusstl Courts the result published on 15th of May. Accord- 
‘the clerks had no prescribed intervals ing tor, 2. 0f the above-mentioned .rules, ' 
. for luncheon. The principle that no man. 14 days are allowed for an objection peti- . 
.:Shall be. prejudiced. by an.act'of. the Court. tion to” be , presented against the valid- 
‘has been properly applied »to this ‘ity of the election. The 14 days in this 
7 case. “The Civil Rules-of Practice have not “case having elapsed during the ‘time the 
“been made applicable under the rules to.the ' Court was closed, the petition was actually 
. trial of election petitions and the omissi: n-- put in on the re-opening .date, 17th . July. 
to make an. application under rule: It is not contended- that'the petition was 
- £33: of the said Rules cannot, therefore, be. not in time; but on the 17th of July ‘no. 
. -held to. prejudice me. In Koilpillai Samban. deposit of 200 Rupees was UNE made. 
v. Sapparimuthu Samban (5) it was held by- . It would appear from the judgment of the 
‘this Court that theissue of challan itself will Subordinate Judge and from the affidavits 


' (x) "10: Ind.- -Cas. 51; 13 C. L. J. 46 7. ‘ ' filed before him that the. Vakil who ' “Was > J 


i(2) 30 Ind. Cas, 186;.37:A. 591; r3 A. L. J, entrusted with the filing of this petition had 
"7930 | with him.a sum of. Rs: 200 to deposit. . He 
te Bi. 21M. 385 5. Um A T T ‘G29. | went to the Sub-Judge ‘in’ the- middle--of 
ue e (5) rt lad. Cas; 220: E W, 187 m M. E 7, ' the day, seven minutes past' two as the 
UP A e uere ^^ . learned oer Tudge says, and presented the 
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. petition and stated to the Sub-Judgs that 
` he had 200 Rupees to pay, but he did not 
. actually tender the money, nor did he ask 
"^ the Judge to take the deposit himself. In 
' accordance with the usual practice he went 


‘to the challan clerk to obtain a challan - 


to pay his money into the Imperial Bank. 
That being the luncheon intervgl, the 
challan clerk was not there. He returned 
soon after, and issued the challan for pay- 
ment of the money into the Bank, at 2-45 
P. M. „It is the counter-petitioner's case, 
and there is nothing to show that it is 
untrue, that the money was sent to the Bank 
_.through one Narayanasami Reddi. But the 
" Bank being.about 24 miles or three miles 
from the Court-house, he was not .able to 
reach the Bank in time to make the deposit 
before 3 P.M. as required by the Bank's 
rules and the officers of the Bank according- 
~ ly. declined to accept the money that. day. 


: -The money was paid into the Bank only : 


asthe «next: day. -In these circumstances, 
. the question arises, whether the Sub-Judge 
"was right in applying the principle of actus 
turae neminem gravabit «(the act of the 
Court should not - prejudice- any one) to 
^this case. The Süb-Judge. has applied that 
- principle but I regret I am unable-to: 'agree 
“with bim, for it cannot be said that, in 
- this case, -the failure- to pay the money 


- in time was due to'any action taken by the 


‘Court. 

The learned -Vakil for: the respondent 
says that :the..challan clerk was not in 
“his seat when'the petitioner's Vakil went 

“to him-at.thé luncheon hour, he lost time 
wand was.uüable to.make the payment in 
pen ‘Bank..according to its rules: and the 
. fault is the clerk's. But this argument cannot 
‘+ be accepted, for the time, during which the 
..Vakil went .to..the challan clerk was the 
time.when the. clerks were allowed to-go 
. for tiffin. . It.cannot be, said. that the .clerk 
. committed any fault in going away for his 
- tiffin and being absent at-the time. He 
-seems to. have granted the challan. as soon 
' as he returned. The Vakil certainly knew 
that he.could not.expect the clerk to be 
in his place of work.during the luncheon 
.. time. 


"There is. nothing: that the judge did 
. that has been pointed out to me'as having 
,i prevented the "respondent ‘from - comply- 
Hig: ‘with the rule, by making: the deposit 
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in time. It is not stated that any appli- 


‘cation was made to the Judge that he should 


take the money himself, under r. 133 of 
the.Civil Rules of Practice. 

The learned Subordinate Judge has re- 
ferred to -certain authorities as justifying 


‘his view. I shall deal with them now. The 


case in Mahomed Akbar jaman . Khan 
v.Sukhdeo Panday (1) is the first case cited. 
That was a case under 'O. XXI, r. 89 of 
the Civil Procedure Code. In that case it 
was found that the agent of the judgment- 


debtor was ready to deposit the money in ' 


Court but he was not able to ‘do so as the 
Judge had left the Court’ before time whose 
signature had to be obtained as.the pre- 
siding - officer for:the challan to be paid. 
That was clearly a case where, owing to 
the action of the Judge. himself by leaving 
the Court before the Court hours were over, 
the party was actually prevented from com- 
plying with the rule requiring the payment 
into Court within the time’ fixed. To that 
case the maxim clearly applied, but.that 1s 
a different case altogether’ from the present 
one. "To apply the maxim it must be 
possible to hold that the failure: to comply 
with the rule of law was due to’ the action 
of the Court and not to any default of the 
party. 'The other cases cited are. also 
of-a similar kind. The case in Munna 


Lal v. Radha Kishan (2), which followed the 


ruling in Mahomed Akbar Jaman Khan 
v. Sukhdeo Panday ‘(t\, was a case where 


.the "Treasury Officer "refused to receive 


the money. The amount was large 
and, though the money was tendered ..be- 
fore 3 P. M., the hour fixed before which 
payment had to be made into the Treasury 
according ‘to the Treasury Rules, 


-the Treasury Officer refused to -receive 


the money because he thought that there 


‘was a period of three days more to pay it 


in. In that case the First Court had come 
to the conclusion that the money was ten- 


- dered alter 3 P. M. but the learned ‘Judges 


in appeal reversed that finding and found 
that the money was tendered before 3 P. M., 


‘and that it was due altogether to the Trea- 


sury Officer’s fault that the money was not 
paid in the Treasury and, therefore, ‘the 
principle was applied that the party should 
not be prejudiced by the mistaken action 
of the officer. The Madras case cited 
Aravamudu Ayyangar v. Samiyappo Nadan 


? 
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(3) was a case wuere the Court was actually 
closed on the date when the payment was 
to be made. Their Lordships held that 
payment on the following day was a proper 
payment. That case has clearly no 
application to the present case. "The last 
case cited is reported as Gajadhar Das v. 
Ram Sumiran Dube (4). In that case, it 
would appear on the facts, that the money 
was tendered both to the Revenue Court 
and to the Civil Court, but both Courts 


. declined to receive it and the non- 
payment in time was due to the 
action of the Courts. Some of the 


observations perhaps go a little too far 
but the decision is fully in consonance 
with the principles enunciated in the other 
cases cited: The learned Vakil for tke 
respondent drew my attention to a recent 
. decision of Mr. Justice Ramesam in Kot- 
` pillat Samban v. Sapparimuthu Samban (5), 
‘but there the question was one under section 
17 of the Provincial Small Cause Courts 
Act and the point the learned Judge had to 
` consider was, whether, in the circumstances 
of the case, proper ground had been shown 
for excusing delay. There is no question 
` of excusing delay in the present case. The 
` position here is clear. The Act expressly 
lays down that unless the deposit is made 
at the time of the presentation of the peti- 
tion it shall be dismissed and again says 
that only on compliance with the provisions 
of sub-rule (1), the Judge shall proceed to 
enquiie into the petition. The language 
is very clear and mandatory in its character 


and unless tke condition is complied with,. 


the petition must be iej;ected. 


I would add, in conclusion, that when 
the petitioner found that ke could not pay 
the money into the Bank on the 17th, 
it was easy for him to have returned 
to the Court as he had ample time to do so 
and to have tendered the money to the 
learned Sub-Judge himself under r. 133 but 
nothing of that sort was done. The non- 
payment of the money is, therefore, clearly 
not due to any action of the Court but 
to the cefault of the petitioner. Now, 
‘in these circumstances, it seems to me 
clear, that this is not a case to which the 
maxim applies. ‘the Subordinate Judge 
having assumed jurisdiction to enquire 
into the petition on a wrong view ot the 
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law, section 115, Civil Procedure Code, 
applies. Acting under that section, I set 
asice the order of the Subordinate Judge 
and reject the first respondent’s election 
petition. There will be no order as to 
COSÍS, i 

V. N. V, 


N.H. Petition rejected, 


LAHORE HIGH COURT. 

SECOND CIVIL APPEAL No. 246 OF 1920. 

February 23, 1923. 
Present ;—Mr. Justice Broadway and Mr. 
Justice Harrison. 
MULA RAM—DEFENDANT—-APPELLANT 
i VEYSUS 
JIWANDA RAM-—PLAINTIFF, AND 

ANOTHER—DEFENDANT— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) O. X X I, 
Y. 54 — Attachment — Proclamation — Fraudulent 
transfer—Substantial portion of- consideration 
fictitious—W hole transfer, whether affected. 

In order to constitute a valid attachment the 
proclamation described in the second portion 
ofr. 54 of O. XXI, of the Civil Procedure Code must 
be carried out. [p. 453, col. I.) 

Sinnappan v. Arunachalam Pillai, 53 Ind. 
Cas. 207; 24 M. 844; 37 M. L. J. 375; (1919) M. W. 
N. 678; xo L. W. 391; 26 M. L. T. 281 (F. B.) 
relied upon. Bo 
. Where it is found that a transfer made by a 
judgment-debtor was made in bad faith with tbe 
object of delaying, defeating and obstructing the 
decree-holder and that the transferee aided and 
abetted him and a substantial portion of the 
consideration is found to have been fraudulent ` 
and fictitious, the whole transfer must be treated 
as fraudulent and effected with the object of 
defeating the decree-holder. fp. 453, col. 2.] 

Chidambaram Chettiar v. Sami Aiyar, 30 M. 
6; 16 M. L. J. 427; x: M. L. T. 351, Palaniappa 
Mudah v. Official Receiver of Trichinopoly, 
25 Ind. Cas. 948 and Subroya Goundan v. Perumal 
Chettiar, 43 Ind Cas, 956, relied upon, 

Secoud appeal from a decree of the 
District Judge, Shahpur at  Sargodha, 
dated the 20th October 1919, reversing that 
of the Munsif, First Class, Jhang, dated 
the roth March 1919. MN 

Lala Ram Chand Manchanda, for the 
Appellant. v ; 

Messrs. Shamatr Chand and Sagar Chand, 
for the Respondents. 

JUDGMENT.—The facts of this case 
are that on 6th June 1915 a prohibitory 
order under O. XXI, r. 54, regarding 
the land in suit was served upon Bahadri, 


judgment.debtor, at the instance of his 
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decree-holder Mula Ram. On ‘the ath 
August IgI5 a very peculiar lease was 
executed by Bahadri in favour of one 


Jiwanda Ramin accordance with which the 
land in question was leased for a period of 
20 years on an annual rental of Rse80 a 
year. In pursuance, of that lease muta- 
tion was effected, the order showing that 
the whole of this sum of Rs. 1,600 was 
alleged by the lessee to have passed at the 
time of the' execution of the lease, 
Rs. I,000in the form of creditin his own 
account and the balance of Rs. 600 partly 
in cash payment at the time of the 
registration, and partly in payment to pre- 
vious creditors of the transferor. 

After presenting an unsuccessful objec- 
tion the lessee, Jiwanda Ram, has now 
brought thissuit for a declaration that the 
land cannot be attached by the decree- 
holder, Mula Ram, in execution of his decree. 
The suit was dismissed by the Trial Court 
on the finding that the whole of this traus- 
fer was tainted with fraud, that, at any 
rate, so far as Rs. 600 were concerned, 
it was not proved: that any part of this 
considération had passed, and that. therefore, 
on the principle laid down in section 53 
of the Transferof Property Act the aliena- 
tion was void against the previous attach- 
"ing creditor. This finding has been set aside 
on appeal by the learned District Judge 
who has given a somewhat sketchy finding 
to the effect that Jiwanda Ram was a 
bona fide creditor of Bahadri presumably 
to the extent of Rs. 1,000 but has given 
no finding whatever as to the passing of 
the consideration for the smaller items 
totaling Rs. 600. 

On second appeal it is urged that the 
prohibitory order constituted a sufficient 
attachment and made section 64 oi the 
Civil Procedure Code applicable to this 
case. This point has been dropped as itis 
clearly established by Sinnappan v. Aruna- 
chalam Pillai (iy thatin order to consti- 
tute a valid attachment the proclamation 
described in the second portion of r. 54 
of O. XXI must te carried out. | 

The second point urged isthat, in the 
. absence of a finding as to the payment of 


J: 


(1) 53 Ind. Cas. 207; 42 M. 844; 37 M. 
26 L 


375; (1919) M. W. N. 678; 10 Ip W. 391; 
T. 261 (F, B.). ý 
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Rs. 600, it is open to this Court to come 
to a finding itself and if it be held that the 
items in question did not pass and that 
they are fraudulent and fictitious, then 
the decree-hoider, Mula Ram, is entitled - 
to avoid the whole transaction and to pro- ` 
ceed against the land in execution. In the 
absence of any finding by the learned Dis 
trict Judge we haveconsidered the evidence 
on the subject or, rather, the absence of any 
evidence, and we find ourselves in complete 
agreement with the Triai Court. A sum 
of Rs. 210 is entered as having been paid 
before the Sub-Registrar at the time of 
rezistration, but no endorsement was made 
to this eftect, and thé Sub-Registrar him- 
self has not been produced. Similarly, a 
sum of Rs. 270 is shown to have been paid 
to Amir Chand but Amir Chand has not 
been produced nor has any receipt been 
tendered. It is stated that Sukh Dial 
was also paid in satisfaction of a decree 
which he held, but no copy of that decree - 
has been produced. We find that no 
portion of Rs. 699 is proved to have 
passed and, taking every thing into account, 
the very peculiar nature of the deed, the 
peculiar conduct of the parties and more’ ` 
especially of the present plaintiff in anti- 
cipating the payments which were to have 
extended over 20 years, the fact of which 
there is no denying, that so far as the trans- 
feror is concerned he acted throughout in 
bad faith and with the object of -defeat- 
ing, delaying and obstructing his decree-' 


holder, we find that not only was, 
the transferor acting in fraud of his 
crelitor-decree-holder but that the 


transferee had the knowledge of the fact 
and aided and abetted him in doing so. 
Tne only question remaining is how. 
far the whole transfer is effected 
on its being shown that a very substantial 
portion is fraudulent and fictitious. The 
law on.this point has been clearly laid down - 
in Chidambaram Chettiar v. Sami . Atyar 
(2). ‘That case dealt, it is true, with move- 
able property, but the principle there 
enunciated was accepted in the case of. 
immoveable property also in Palaniappa 
Mudah v. Oficial Receiver of Trichino- 
poly (3) and Subroya Goundan v. Perumal 


(2 30 M. 6; 16 M. L. J. 


427, 1 M.I, T. 351. 
i (3)- 25: ind.- Cas, 948. ` E. : 
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Chettiar. (4). We-find'that the whole trans- 
fer must be treated as fraudulent and effected 
with the object of defeating the decree- 
holder. 

We, therefore, accept the appeal - 
restore. the order of the Trial Court. The 


costs of Mula Ram will be paid througb- . 


out by the plaintiff, Jiwanda Ram, in all 
cres 


Z.X. .. Appeal accepted, 
(4) 43.Ind. Cas. 956. 


CALCUTTA HIGH COURT. 
RAE YROM:ÁPPELLATE DECREE NO. 2342: 
OF I920.' 
August 23, 1922. 

Present: ‘Justice Sir Asutosh Mookerjee, 
Kr:, and Mr. Justice Rankin. 
JOGENDRA NATH’ SUKUL— 

. > DEFENDANT—-APPELLANT 
i - VETSUS 

SAPIUDDIN SHEIKH AND OTHERS— 
| PLAINTIFFS—RESPONDENTS. 

Registration Act (X VI 'of 1908), s. 17-— Receipt 
evidencing part. payment towards smortgage-debi— 
Registration, if compulsory. 

À' receipt ‘which states that the mortgagor had 
paid a certain sum en-account of a mortgage but 
which .does not recite:that this sum was all that 
was-due under the mortgage and that the. effect 
of the payment was to extinguish the security, 
is not compulsorily registrable under section 17 
of the Registration Act and is consequently not 
inadmissible in evidence for want of registration. [p. 
455, Cols, 1 & 2,] 

Case-law reviewed: 

_ Appeal’ against a decree of the 
Distiict Judge, Nadia, dated the 23rd 
August’ 1920, affirming that of the Munsif, 
First Court, Krishnaga;, dated the. 4th 
August 1919. 


Babu Narendra Kumar Bose, for the Appel- l 


lant :—The defendant is the appellant. The 
appeal arises out of a suit for redemption 
of'a simple mortgage. The plaintiff's case 
is that by verbal arrangement subsequent 
to the mortgage, there was payment and the 
mortgage-debt was cleared. Both 
' Courts décreed the suit. My point is that 
the receipt is not admissible in. evidence 
inasmuch as it is not regisitered as is. re- 
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quired by section 17 of the Indian ‘Regis-' 
tration Act. See Imdad: Husain v. Tasad- 
duk Hosain (1), Jiwan Aw Beg v. Basa? 
Mal (2) and Parashram v. Ganpat (3). My 
next point is tbat, no evidence could be: 
given es to modification of verbal arrange- 
ment, ‘The learned Jucge holds that the 
receipt does not extinguish the right of the 
mortgage and is not, therefore, registrable. 
I submit that is erroneous. See section: 
17, Indian Registration Act; section 60, 
Transfer of Property Act; Lakshman v. 
Damodar (4) Dina Nath v.  Lachmi: 
Narain (5) . : 

Babu ProbodhKumar Kar, for Maulvi 4. K.. 
Fazlul Haq, for the Respondént.—The: 
receipt does not recite the mortgage-debt. 
I submit it was not compulsorily registrable». 
The case in Jiwan Ali Beg v. Basa Mal (2). 
is- distinguishable. I submit the learned‘ 
Judge has taken the correct view of the law.. 

Babu Narendra Kumay Bose, replied in 
brief. 


JUDGMENT.—This is^an appeal by the 
defendant in a suit for redemption of a 
mortgage executed inhis favour by the 
plaintiffson the26th February 1912, The’ 
case for the plaintiffs is, that on an ad- 


justment between the parties, it was 
settled that, after remission, Rs. 200 
would be accepted in full. satisfaction 


ofthe sum dre under tbe mortgage. The 
plaintifis allege thet this scum was paid on 
the 3oth May 1917 and though the de- 
fendant granted a receipt, he has not re- 
turned the mortgage-bond. The plaintiffs 
accordingly ask for redemption and for 
delivery of the deed. The Courts: below 
have found in favour of the plaintifis and 
On the present ar- 
peal, it has been contended that the receipt 
could not be admitted in evidence, as it 
was not registered in accordance with 
section 17 of the Indian Registration 
Act. The contention in substance is thet 
the receipt was an instrument which 


(1) 6 À. 335 A. W. N. (1884) 107; 4 Ind. 
Dec. (N. S) 18 

(2) 9 A. 108; A. W. N. (1886) 316; 5 Ind. Dec. 
(Ñ. S. 503 (F. B). 
(3) 21 B. 533; 11 Ind. Dec. ÍN. S.) 357._, 
(4) 24 B. 609; 2 Bom. L. R. 422; 12 iud. Dec. 


(x. 8.) 935. 
(5) 25A. 446; A. W. N. (1903) 150; 


- 


; compulsorily registrable. 
.that this:argument i$ not well-founded. 


-a 


` ` Chhenu (6) 
in Jiwan Ali Beg v. Basa Mal (2) is an author- 
- ity for the proposition that an instrument 


- of such a right, 
receipt then before the Court did not fulfil | 


. Act. and was compulsorily registrable. 
. .distinction. between the two classes of cases . 


` & settlement of: accounts. 


^. 17 of the Registration Act: 


Parashram v.. Ganpat (3), 
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purported or operated to 
interest in. immoveable property of. the 
value of more than Rs. 100 and was 
We. are of opinion 


The receipt states that the defendant had 


.. paid Rs...200 on account of the ‘mortgage; 
"but it does not recite that this sum was all. 
' that was due under the mortgage and that 


the effect of the payment was to extinguish 
the security. It cannot te maintained 
on. these, facts that the receipt was- com- 
pulsorily registrable. Reference has, been 
made to the decision in-Jiwan Ali . Beg 
v. Basa Mal (2)-which was.followed by this 
Court in Kailash Chandra Nath v. Sheikh. 
.. The decision of the Full Bench 


to.come -within section x7 (b) of the Regis- 
tration Act must in itself purport or operate 
to create, declare, assign, limit or extinguish 
some right; title or interest. of the value’ of 
Rs. 100 or upwards in immoveable property, 


_ while to come within section 17 (c) , it must ` 
be; on the face of it, an acknowledgment of 


the receipt or payment of some: cónsider- 


-ation on account of the creation, declaration, 


assignment, limitation or extinguishment 
title or, interest: 


this. condition and: was held admissible 
without registration. -On the other hand, in 


only: acknowledged. payment . of money, 


.. but. also stated that "the mortgagee ; would: 


have , no longer any interest remaining. 


in any way in the mortgaged premises and 
. would execute a new sale-deed on stamp." 
‘It was,held that this was a receipt which- 


fell -within,section 17 of the Registration, 
. The 


was explained in Lakshman v. Damodar. (4). 
where Ranade, 


' follows :— 


“The receipt. was what it professes to be, 
It does not pur- 
port to.extinguish the mortgage-debt, and 


_ it, therefore, comes under the protection of. 


the exception (#) to clause (b) of section 
Even before 
that clause was added by Act VII of 1888, 


(6) soInd, Cas;804;42.C. 546. > ; 
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, extingui sh .an: 


section 17, 


The. 


plaintiffs to a decree for redemption. 


the receipt not. plaintiff. had- to establish in addition that 


. payment of. Rs., 200. 


J., set out the: law as 


438, 


‘this Court had always-held that:à receipt 


given. by a mortgagee. to- the mortgagor 
for sums paid on account of the mortgage - 
are not,inadmissible. in evidence. for want 
of registration ; Shidlingapa v. Chenbasapa 
(7, Basawa.v. Kalkapa- (B), | Annappa v. 
Ganpati: (9). The Madras and. Calcutta 


High outs have taken the-same view: 
 Venkayyar 


v. Venkatasubbayyar — (o), 
Sheikh Gugunfur Ali v. Mahomed Yaseen 
(11). The Allaliabad High Court took 


_a different, view in ‘Dalip Singh. v. Durga: 


Prasad (x2), where it held that receipt for. 
sum paid in part satisfaction.of-a. mortgage 
must be registered, though, at the. same time, 
it held that the payment may be proved, by 
parole evidence. To the same effect was 
the decision in Imdad Husain v. Tasadduh. 
Hosain (1x). Subsequently, ^ however,. 
in Jiwan Ali Beg v- Basa Mal:(2) the Full: 


Bench of that Court has- held that endorse- 


ments or receipts: of-payments passed by 
mortgagees to mortgagors did not fall within 
and, unless where they. are so. 
framed and worded as.to purport expressly. - 
to limit or extinguish ` an : interest in- 
immoyeable property, they did not. come 
within. the section and did not require 
régistration." 

The receipt in the case before us falls: 
within the latter category. The: receipt by. 
itself would not be sufficiént to entitle the, 
The 


there was a settlement of accounts betwéen: 
the parties and that they had agreed.that. 
the mortgage‘debt would be. wiped out. on 
The receipt only es-, 
tablished a payment of Rs. 200, but not 
the adjustment and remission. The receipt 
by itself did not purport or operate to, ex-. 
tinguish a debt of the value of.Rs. roo or ` 

upwards and. was. admissible in evidence 
without, registration. 

The result is, that the decree of the District 


Judges affirmed: and this appeal ‘dismissed . 


with costs. 


B. N. Appeal dismissed ` 


ac? 4 B. 2353-5 Ind, Jur. 143; 2 Ind. Dee, (N.s.) 


ui 2 B. 489; 1 Ind. .Dec. (N. 8.) 748. 
9) 5.B. 181; 3 Ind. Dec. (N. 9.) 12r. 
i) 3 M. 53;.1 Ind. Dec. (N. 8.) 593. 
20 W. R. 334. ; 
(r2) 1 À. 442 vind. Dec. (wis) 398s 


r 


436 


MADRAS SIGH COURT. 


ORIGINAL SUIT: APPEAL No. 107 - 
OF 1920. 
es MISCELLANEOUS: PETITION No. 659 
: OF 1922. 


` January -11, 1923. 
Present. —Mr. Justice Coutts- Trotter and 
Mr. Justice Ramesam. 

M. RAN GANAVAKI AMMAL—PETITIONER 
— APPELLANT 
© - YEYSUS 

M. VIRUPAKSHEE RAO NAIDU, MINOR, 

BY GUARDIAN M. RUKMANI AMMAL, AND 

ANOTHER—RESPONDENTS. 
Registration Act (X VI of 1908), ss. 17, 49 


— Compromise deed acknowledging tille to immove- 
able Property — Registration, whether necessary. 


A. deed of compromise which recites that a house 
~ belonging to a person and in his possession and 
enjoyment shall be enjoyed by him with power 


` 


to make a gift or sale of the same, does not pur-: 


port to.create or modify title to immoveable 
poe since it contains only a statement of 
act. Such a document does not require registra- 
tion under section 17 of the Registration Act and 
is admissible in evidence either as a contract to 
acknowledge an existing title or as evidence in 
the nature of an admission. [p. 456, col 2;'p. 
457, cols. 1 & 2.] 

Sahharam . Rrishnaji v. Madan Krishnaji, 
5 B. 232; 3 Ind. Dec. (N. S.) 154, Varada Pillai 
v. Jeevarathnammal, : 53 Ind. Cas. 901: 43 M. 244; 
(1019) M. W.N. 724; 10 L. W. 679; e C. W. N. 346 
38 M.L. J. 313; 18 A. L. J. 2745 2 U. P.I. R, 
(P. C.) 64; 22 Bom. L. R. 444; 461. A. 285 (P. C.), 
followed. 

Rani Mewa Kwwar v. Rami, Hulas 
I. A. 
(P. €.), relied on. 


Kuwar, 1 


Khunni Lal v. Gobina Krishna Narain, ic Ind. 
Cas. 477; 33 A. 356; 15 C. W. N. 545; 8 A. L. J. 552; 


13 C. L. 7 575; 13 Bom. L. R. 427; 10 M. L. T. 
25; (191). IM. W.N.432;21M.L.]. SE 38 I. A, 
87 (P. Cj, distinguished. 


Appeal from the judgment, dated tke 


.8th October 1920, of Mr. Justice Phillips, 


passed in the | exercise of the.. Ordinary 
Original Civil Jurisdiction of tke High 
Court in C. S. No. 431 of 1919. 


Messrs. A. Krishnaswami Aiyar and K. 
Venkataraghavachart, for the Appellant. 

Mr. V. Radhakrishnayya, for tke Re- 
spondents.  ' l 


JUDGMENT. —'The learned Trial Judge in 
this case, which is a cleim by a 
grandson against his grandmother, - was 
asked to take‘ into 
, cocument which purports'to ke a -deed 
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157; 13 B.L, R. 312; 3 Sar. P. C. J S14, 


in question. It 


. where the learned Judge says thus : 


consideration a ` 


{1923 


of- compromise dated 28th- December 
1918. In that document, there is a state- 
ment that House No. 27 in Thatha Muthi- 
appan Street belonging to the said Rengeha- 


- yakamma, that is the grandmother, and an- 


other house with which nobody in this case 


is concerted, which are in possession and - 


enjoyment of the said Ranganayakamma ` 
from the date of the purchase, shall be en- 
joyed by the said Ranganayakamma with 
power to make gift and sell away. ‘The’ 
learned Vakils have argued this case with . 
great preciseness. and Mr. Krishnasami 
Iyer for the appellant does not ask us to 
say that there is any magic about this do- 
cument because it is in the nature of a nomi- 
nal settlement which would excuse it from: 
registration. It has been held by the learn- 
ed Trial Judgé on the argument of the re- 
spondent.that it~ does require registration 


and to test that, I must look at the section . 


of the Registration Act which is material, 
and that is section 17. By section 17. (I ) 


' (b) among documents which require reg;s- 
‘tration are non-testamentary instruments 


which purport or operate to create, declare, 

assign, limit or extinguish, whether in present 
or in future, any right, title or interest, 
whether, vested or contingent of the value 
of Rs. x00 and upwards, to or in immoveable 


property. Now it is said that this part 


of the document is a declaration of right 
in immoveable property and that, therefore 
by virtue of section 49, the document: 
would create no rights in the property 
is said; on the.- other 
side, that. this is not a document 
which purports to create or modify in any 


way anybody's title to  immovesble 
property It - is simply a statement 
of fact, as. I ‘said in the cotrse 


of the argument,. that, Johnson's house 
is Johnson's house. ‘To my mind this 
matter cannot be put better than in tke 
words of West, J., in the case of. Sakka- 
vam Krishnaji v.. Madan Krishnaji (1), 
“ Here, 
however, the document is not itselfone which 
declares a right in, immoveable property, 
in the sense probably intended by section 


Ey There ‘declare’ is placed along o 


‘create’,‘assign’, ‘limit’, or ‘extinguish’, 


(1) 59.232; 3 Ind. Dee. Gs. S.) 154, i 
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‘right’, ‘title’ or ‘interest’ and these words 
imply a definite change of legal relation to 
the property by expression of Will embodied 
in the document referred to. I think 
‘this, is equally the case with the 
word ‘declare’. It implies a declaration 
of Will, not a mere statement of tact, and 
thus a deed of partition, which causes 
a change. of legal relation to the prop- 
-erty divided amongst all the parties to it, 
is a declaration in the intended sense, but 
a lettér containing an admission, direct 
or inferential, that a partition. once 
took place, does not declare a right within 
the meaning of the section. It does in one 
sense ‘declare’ a right, that is the existence 
of the right is directly or indirectly stated 
by the writing, but it is not the expression 
or declaration of Will by which the right 
is constituted." I wish to associate 
myself | with all that the learned 
Judge says onthe ‘point. It does not 
appear to me that any of the later 
decisions, whether of the Privy Council or 
of the other High Courts in India, have, 
in any way, modified it, andindeed in one 
case in which in its initial stage I was 
concerned, the case of Varada Pillat v. 
Jeevarathnammal (2), it appears to me that 
the judgment of the Board entirely 
recognises and proceeds on the principle 
laid down in the Bombay case by West, J. 
Now it is said by Mr. Krishnasami Iyer 
that the document is conclusive’ of the 
rights of the parties if not as to moveable 
property, certainly as to immoveable prop- 
erty and he relies mainly on the decision 
of Khunni Lal v. Gobind Krishna Narain (3), 
a Privy Council case. The passage he relied 
onis a sentence which runs as follows :— 
“In the present case, Khairati Lal acquired 
no right from the daughters of Daulat for 
‘the compromise’, to use their Lordships’ 
language in Rant Mewa Kuwar v. Ram Hulas 
Kuwar (4), ‘is based on the assumption 


ame 
Len 
bu! 
b 
X 
—— 


2) 53 Ind. Cas. gor; 43 M. 244; 
M. W. N. 724; 10 L. W. 679; 24 C. W. N. 346; 38 
M.I.].313; IBA. L. J. 274; 2 U. P. L. R. (P. C.) 


C. L. J. 575; 13 Bom. L. R. 427; 
1o M, L. T. 25; (1911) x M. W. N. 432; 21 M. L. 
J. 645; 38 I. A. 87 (P.C). 

SÍ) II A. 157; 73 B. L. R. 312; 3 Sar. P.C. j. 
314° (P. Ce 


that there was an antecedent title of some 
kindinthe parties and the agreement ac- 
knowledges and defines what that title is.’ ” 
Turning to Rani Mewa Kwwar v. Rani 
Hulas Kuwar (4), I find their Lordships say 
at page 166, after the sentence quoted in 
Khun Lal v. Govind Krishna Narain (3): 
“The claim does not rest on contract 
only but upon a titie to the land acknowledg- 
ed and defined by: that contract which is 
part only of the evidence of the appellant 
to prove her title and not all her case." 
That. seems to. me to allow that the docu- 
ment is admissible in evidence either es 
a contract to acknowledge an existing title 
or perhaps as evidence in the nature of an 
admission. At any rate, in my .opinion, 
it is only part of the case of the appellant 
and it is not a conclusive document on 
which we can declare rights with regard 
to immoveable property. 

With regard to moveable property in 
the suit, no doubt the registration 
objection would not apply, but I 
gather from the learned Judge’s judgment 
that, besides the plea of want of registration, 
it was alleged that the document was exe- 
cuted by the next friend in consequence 
of a misrepresentation made to her and of 
her negligence. That being so, I think we 
must send the case back for re-hearing 
although the learned Judge has dealt with 
most of the other evidence. We think 
that, for this Court satisfactorily to deal 
with the matter, we ought to have the 
opinion of the learned Judge on the force 
of the evidence as a whole and it tay be 
that, considered in the light of documents 


"which we have now held admissible, his 


former opinion as to the rest of the 
evidence would perhaps require modifica- 
tion and we think that this is a process 
which ought to be gone through by the 
Court of the first instance. à 

We, therefore, remand the case for re- 
hearing. The appellant will have his costs 
of this appeal and the costs incurred in the 
Court below wiil be in the discretion of the 
Triel Judge. | 


m———— V ama gine 


The case having been posted to be spoken. 
to this day the Court delivered the following 

JUDGMENT.—The re-hearing will be con. 
fined to Items. Nos. 3,5,.6 of Schedule I 
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and Schedule II. As.regards the other- out and that he thinks that the lower 


items in the plaint Schedule, the decree of 
the Original Side will -be confirmed. 

The parties will pay and-receive propor- 
tionate costs. 


V. N. V. Order accordingly. 


A MEE 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 2 
SECOND Civi, APPEAL No. 507 OF 1921. 

February 6, 1923. 
Presenét:—Mr. Batten, J. C. 
HIRASA AND ANOTHER—DEFENDANTS 
NOS. 3 AND 4—APPELLANTS 

VeEYSUS . 
ONKAR AND OTHERS—PLAINTIFFS AND 
DEFENDANTS NOS. 1,2, 5 TO 9— 
RESPONDENTS. 
Morigage-suit—Persons acquiring, interest subse- 
quent io mortgage not impleaded, effect of—Decree, 


form of. 
Where a mortgagee sues for the recovery of the 


full amount of the mortgage-debt by sale cf the. 


mortgaged property, but omits to implead certain: 
persons who had acquired a share in the property 
subsequent to the mortgage in suit, so much only 
of the claim should be decreed as is proportionate 
to the interests of the persons who are before the 
Court. [p. 459, col 1.) 
Ponnusami Mudaliar v. 
31 M.333, distinguished. 
Ganeshi Lal v. Charan Singh. xo Ind. Cas. 614; 
35 A. 247; IY A. L. J. 280, Alam Singh v. Gokal 
Singh,.21 Ind. Cas. 271; 35 A. 484; ITA. L. J. 
749, Budhmal Kevalchand v. Rama Yesu Sangle, 


55, Ind Cas. 327; 44 B. 223; 22 Bom. L. R. 68 
and Perumal Pillai v. Raman Chettiar, 


42 Ind. Cas. 352; 40 M. 968; 33 M. L. J. 211; 
6 L. W. 450; (1917) M. W. N. 752, referred to.. 
Appeal from a decree of the District 
Judge, Nimar, in Civil Appeal No. 222 
of 1920, dated the 16th July 1921. 
Mr. W. R. Puranik, for the Appellants. 
Mr. M. Gupta, for the Respondents. 
JUDGMENT.—The first ground of appeal, 
“ whichis: divided into four sub-heads, is to 
the effect that the lower Appellate Court 
was wrong in confirming the findings of 
the First Court that the mortgage-deed 
in suit was validly attested. The learned 
District Judge merely says that he has to 
decide whether it is more probable that 


Srinivasa Naickan, 


attested by three persons, 


Court has come to a correct decision. A- 

Court of First Appeal should have recorded 

a fuller judgment than this, But I cannot - 
interfere on this gorund, since the decision 

of the lower Courts is the only one that can 

possibly be arrived at on the evidence. 
The mortgage-deed purports-to have -been 

Kesoram, 

Surta and: Pirthisingh, all of whom signed 

under the heading ‘‘ witnesses.” Of these 

three, Kesoram andSurta have been called. 
as witnesses. Surta says that he saw the 

executant Ramchand affix his signature, 

and that Kesoram was present when the 

deed was executed.  Kesoram says he- 
did not see the deed executed, but attested 

it at the request of one of the mortgagees. 

The Munsif held this witness to be hostile 

tothe plaintiff, and his grounds for so 

holding are sound. ‘The third witness Chuni 

Lal, the other mortgagee, deposes that 

all three attesting witnesses were pre-- 
sent when the deed was executed ; his. 
evidence has been accepted, and even if- 
Kesoram was not present, which version 

has not been accepted, the deed was validly. 

attested by two attesting witnesses. There 

is thus no force in the first ground of 

appeal, 


The fifth ground of.appeal calls in ques- 
tion a concurrent finding of fact regarding 
re-payments with which I cannot inter- 
fere in second appeal. 

The 2nd, 3rd and 4th grounds raise a 
question of law. The defendants, other 
than those representing the original mort- 


‘gagor Ramchand, alleged that the rst and | 


and defendants were not Ramchand’s only 
heirs and contended that the suit should 
be dismissed as all the necessary parties 
had not been joined. On the issue framed 
on these points.the learned Munsif observed: 
“The evidence of .D.W. No 1 shows that there 
are other heirs of Ramchandra. I find 
that R£mchandra has other beirs besides 
the defendants Nos. 1 and 2. They are 
necessary parties but as they have not been 
made parties their interest in the property, 
if any; would not be affected. " In appeal ` 
the District Judge, after referring to ‘rulings 
cited on behalf of the parties, remarks: 


"I, therefore, hold that the other heirs 


the attesting witnesses had turned hostile ( 
of the original moitgagor are not necessary, . 


or. that the attestation was. -validly :carried. 


~ 
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parties to the present suit, and their not 
having been joined does not prevent the 
plaintiff from getting a decree for re- 
covery ofthe full amount due from the sale 
of the mortgaged property included in the 
suit." : 


I have been unable to fini any published 


ruling of this Court dealing with the legal 
question involved. In Khwaja’ Kutbuddin 
v: Shriram | Saligram, First Appeal 
No. 38 B of. 1919, ıt was held by Kotwal 
and Macnair, A. J. Cs., where the rights 
in the mortgaged property have’ been 


"split up owing to the déath of the mortgagor 


that a plaintiff claiming foreclosute who 
omits to implead all the heirs of the mort- 
gor throws an undue burden on the shares 
of the persons impleaded, and that the dec- 


retal amount must be reduced by an amount. 


proportionate to the shares of the persons 
omitted, whose shares would not be liable 
to foreclosure. In that case, as in the 
one now in the appeal, it would seem that 
the plaintiff sought to make the whole of 
the property mortgaged liable for the 
whole.of.the mortgage-debt, although some 
of the heirs of the mortgagor were not par- 
tics to the suit. The learned Judge cited 
the case:of Ponnusami Mudahar v. Sri- 
nivasa Naickan: (1i), where the facts were 
different: the: mortgagor released a part 
of the mortgaged propery and sought to 
realize the. whole of the mortgage-debt 
from the. remeining' property, without 
making the holders-of the released property 
parties to the suit. Cases directly to the 
point are Ganesht Lal v. Charan Singh (2) 
and Alam Singh: v. Gokal. Singh (3). In 
the first caseit was ruled that when a mort- 
gagee sued for the recovery of the: whole of 
the mortgaged property but by an oversight 
omitted to implead certain persons’ who 
had acquired a'share in the property sub- 
sequent to the. mortgage in suit so much 
of. the claim should be decreed as was 
proportionate to the interest of the per- 
sons who were before the Court. In ths 
second: case . the. same procedure 


(1) 31 M. 333. 

(2 19Ind.Cas.614; 35 A, 247; TI A. L. J.280. 

.(3) .21 Ind. Cas. 271; 35 A. 484; 11 A. L. J: 
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was followed. Similarly, in Budhmal | 
Kevalchand | v. Rama Yesu Sangle 


(4), where the mortgaged property 
fell into the hands of two purchasers in half 
shares, only one of whom was sued, it was 
held that the mortgagee could claim only. 
half the mortgage-money. In the present. 
case the allegation is that the rst and 2nd 
defendants are heirs of only portion of the 
property mortgaged, and that their part: 
interest in the property mortgaged. 
cannot be made liable for the whole of the. 
mortgaged-debt. For the respondents re- 
liance is placed on Perumal Pillat v. Raman: 
Chettiar (5), but that case is not to the point ; 
a case where the plaintiff had released 
part of the mortgaged property and all 
the persons interested in the equity of re- 
demption of the property in suit were 
joined as parties. It appears to me that the 
proper course is to ascertain what is the 
interest held in the property mort- 
gaged, which is also the property in 
suit, by all the defendants. not merely 
the ist and 2nd defendants as com- 
pared with the interest in the property, 
still possessed by the heirs of ‘the 
original mortgagors not joined. As.only the 
interests of the defendants can be sold, 
the amount decreed should be proportionate: 
to that interest. The appeal is remanded 
for further hearing with reference. to the 
above remarks. Costs. will, be costs, in. 
the suit and. there will be no refund. 
certificate. 

W.C. A. Case remanded, 
oa? 55 Ind. Cas, 327; 44 B. 223; 22 Bom. F. R. 


(5) 42 Ind. Cas. 352; 40 M. 968; 33 M, L. J. 
211; 6 L. W. 450; (1917) M. W. N. 752 
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MADRAS ' HIGH COURT. 
Civil, REVISION PETITION No. I OF 1923. 
CiviL, "MISCELLANEOUS PETITION No. 7 
OF 1023. | 
February 2, 1923. na 
Present ‘'—Mr. Justice Oldfield and 
. Mr. Justice Venkatasubba Rao. 
RAJAGOPALA AYYANGAR— 
PLAINtTIvE NO. I—PETITIONER 
UETSUS 
RAMANUJA AYVANGAR AND OTHERS— 
DEFENDANTS NOS. I TO 6. AND PLAINTIFF: 
No. 2——RESPONDENTS. . 
Evidence Act (I of 1872), s. 163— Inspection 
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of documents Burden ` of proof, whether affected 
—UCivil Procedure, Code (Act V of 1908), s. 115— 
Interíocutory order— Revision. ` ML ME" 


Where one party calls for and inspects documents 
with the other party the latter is entitled, under 
section 163 Gf the Evidence Act, to have such 
documents exhibited, but such exhibiting is always 
subject to -proof of execution and genuineness, 


Section 163 of the Evidence Act does not render 
proof of the documents to be exhibited unnecessary 
or alter the normal incidence of that burden. 
A Court which diverts from the normal course 
in‘such a case and wrongly throws the burden of 
proof on the party inspecting instead of on the 
party relying on the documents commits a material 
irregularity and the'order is liable to be set aside 
= revision under section 115 of the Civil Procedure 

ode. A 


Quaere.—Whether section 163 of the Evidence 
Act is applicable to documents produced under 


the discovery procedure or only after the trial- 


has begun. 


= ' Petition, under section IIS of Act V 
of 1908 and sections 107 and 108 of the Go- 
vernment of India Act, praying the High 


Court to revise an order of the Court of, 


the Subordinate Judge, Tanjore, . dated 
"the 30th October 1922, in Original Suit 
No. 59 of 1916, and petition praying that, 
in the circumstances stated in the affida- 
vit filed therewith, the High Court will 
be pleased to issue an order directing trans- 


fer of Original Suit No. 59 of 1916 on the: 


' file of the Court of the Subordinate Judge, 
Tanjore, to the file of the Distiict Court, 
Tanjore. West or any -other Subordinate 
Coutr compétent to try the suit. 


Messrs. T. R. Ramachandra Iyer and 
K. Narasimha Aiyangar, for the Petitioners. 
Messrs. C. V. Anantakrishna Atyyar, 


A: Srirangachari and V. N. Venkatavarada 


Chari, for the Respondents. 
JUDGMENT.—That the. general course 

of the proceedings in this case hes been 

deplorable will be clear, when it is stated 


that, although they began in 1914, they still, 


are not within measurable distance of any 
- conclusion. We, however, are particularly 
concerned only with the order which we 
are asked to revise and which was passed 
on 30th October 1922.  . 

The facts, shortly, are that much earlier 
in the case the defendants in ‘1esponse 


to the plaintiff's petition for discovery pro-. 


duced certain- accounts and at à later date 


ER 
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produced further accounts. ‘Those accounts. . 
were before the Court, and the suit being’ 
for an account of the profits of properties 
which had been in the possession of the 
defendants and their father, they. would 
have been most material in arriving at 


-the amount tod which the plaintiffs were 


entitled. The plaintiff having inspected 
the accounts, brought to the notice of the 
lower Court that they did not admit their . 
genuineness orcompleteness. The cese stand- 
ing thus, the lower Court has. held ` that, 
as the accounts have teen inspected “by 
the plaintiffs, the' defendants’ Vakil is 
entitled to insist on their being exhibited 
1n Spite of the objection from the other side 
that they are. not genuine and ought not 
to be exhibited without proof. The lower 
Court justified this. with reference. to 
section 163, Indian Evidence Act, and, if 
it meant simply that the defendnts. were 
entitled to have the accounts exhibited, 
subject to proof and that, as they relied on 
them, they would be. bound to prove 
them, the’ plaintiffs teing. entitled 
to adduce counter evidence, we could 
find no fault. But the plaintiff. in 
the first page of the affidavit of 31st 
October 1921 says (and it is not contra- 
dicted) that tke lower Court at once called ' 
upon them to adduce evidence about the 
genuineness or otherwise of thesaid accounts. 
That was in no way justified by section 
163 of the Evidence Act. For section: 
163 does not, in our opinion, render proof 
of tke document to te exhibited unne- 
cessary or alter the normal incidence of 
that burden. We do not think it necessary 
to decide in these -proceedings whether 
section 163 is applicable to accounts pro- 
duced under the discovery procedure -or 
only to accoünts produced after tbe triel 
has, begun. It is sufficient that it jun- ` 
cludes rothing relating to the burden of 
proof or tke necessity for the proof pres-. 
cribed in the other sections of the- Act. | 

We are, “of course, unwilling in revision 
io interfere with an'.order passed by the 
lower Court in a pending trial and we should 


. rot do so in the present case, if it were not 


possible to isolate.the point on which our 
interference is asked for. Here, however, 
we. think that, in ruling as it did, end ci- 
verting from tke usual course, in accord- 


wi 
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ance with which the ‘“burden’ of proof was 


on the defendants, the. lowet Court com- . 


mitted a material irregularity which we 
Should set aside. s 

The application 
of the case 1s founded.on the alleged per- 
versity of the lower Court’s order and 
procedure and. on certain oral observations 
which it is alleged to have made. We 
‘do not think those observations, if they were 
made, merit serious notice; and we can 
find nothing except a mistake, which there. 
is no reason for doubting was made in good 
faith. ‘There is accordingly no reason for 
a transfer. < 
> ‘Our attention has been invited to the 

memo. by defendants dated 30th October 
1922, in which the first defendant declined 
to supplement the evidence already given., 
- They did so, so far as we can understand, 


in consequence of the lower Court's ruling . 


‘just dissented from. They must pe allowed, 
if so advised, to re-consider their refusal 
to adduce further evidence. 


Civil Revision Petition No. x of 1923 is . 


allowed to the extent stated. Civil Miscel- 
. laneous Petition No. 7 of 1923 is dismissed. 
Costs will be costs in the cause and will be 
provided for in-the lower Court's decree. 
(^ VN. V. 
P : Revision allowed. 


. NAGPUR JUDICIAL COMMISSIONER’S - 
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FIRST CIVIL APPEAL No.57-B OF 1921.. 


February 23, 1923. 
Present -—-Mr. Kotwal, A. J.C., and 
‘Mr. Prideaux, A. J.C. - 
MITSUI BUSSAN KAISHA, LIMITED, 
AMRAOTI—DEFENDANT No. I 
— APPELLANT . - ; 
versus - 


PADAMRAJ FULCHAND AND OTHERS— 


- —PLAINTIFFS AND’ DEFENDANT 
. " No, 2—RESPONDENTS. 

Auction sale—Property sold subject to morigage- 
decree—Payment by mortgagor out of Couri— 
Layment not certified to Couri—Encumberance 
taid off by auction-purchaser—Credit given for 
amount paid by mortgagor— Refund of amount 
— Judgment-dettor, right of. `. ME 

On the sale of property subject to encumbrances 
the-vendor gets the -price of his interest, whatever 

Jit may be whether the price be settled by pri. ate 
bargain or determined by public competition toge- 
ther with an indemnity against the encumbrances 

. “affecting the land: The’ contract of-indemnity 

pO : . es . 
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before us for a transfer 


Appellants. - , 


‘for the Respondents. 
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may be expressed cr implied. If the purchaser 
covenants with thevendorto pay theencumbrances 
it is still nothing more than a contract of indemnity, 
The purchaser takes the property subject to the 
burthen attached to it. If the encumbrances 
turn out,to be invalid, the vendor has nothing 
to complain of. He has got what he bargained 
for. His indemnity is complete. He cannot. 
pick up the burthen of which the land is relieved ' 
and seize it as his own property. [p. 463, cols. 1 & 2.] 
Izzatunnisa Begam' v. Pertab Singh, 3 Ind. 
Cas. 793; 31 A. 583; 13 C. W. N. 1143; ro C. L. J. 


“313; 6A. L. K 817; 11 Bom. L, R. 1220; 6 M. L. 


T: 2754; x9 M. L. J. 682; 36 I. A. 203; (P. C), 
followed. 

Certain property was sold in execution subject 
to an encumbrance of a mortgage-decree fcr a 
certain sum of money. ` Before the proclamation 
of sale was issued, the judgment-debtor paid out 


of Court a part of the amount ‘due under the mort- 


gage-decree. This payment was ^ not certified 
to the Court and was consequently ignored-in the 
execution sale. Subsequently, the auction-purchaser 
paid off the encumbrance and was given credit 
by the mortgagee decree-holder for the -amount 
received by the latter. The ' judgment-debtor 
brought a: suit agaiust. the auction-purchaser 
for fecovery of the amount and. in the alternative 
claimed it from the. mortgagee decree-holder: 
. Held, (1) that the auction-purchaser was under 
no obligation to pay the’ amount and the mere fact 
that he derived benefit from the payment did not 
give the judgment-debtor any cause of action 
against him: [p. 464, col. r.] oe 

(2) that in view of the fact that there was no 
fraud committed by the mortgagee decree-holder 


"the judgment-debtor’s cause of action’ as against: 


him could only be based on the ground of negligence 
or on a breach of an implied agreement to certify 
the payment and make it effectual in execution; 
iP. 464, col, Ts] : pO c E 

(3) that as there was no period fixed by the 
law for the certification of the payment, failure 
to.certify within a particular time could not be 
treated as negligence or as a breach of agree- 
ment; ([p. 464, col. I.) E 

(4) that even if there was a breach of agreement 
on the part of the mortgagee decree-holder, the 
loss was more directly due to the negligence of 
the judgment-debtor himself in not attending the 
hearing at which the sale-proclamation was prepared 
than to the mortgagee decree-holder’s failure to 
certify; [p. 464, col. 1.] ae. i 

(5) that, consequently, the .judgment-debtor 
was not entitled to claim the amount from either ` 
the auction-purchaser or the mortgagee decrees 


‘ holder.. [p. 464, col. 2.] í 


Tirst appeal from the decree of . the 
District Judge, Amracti, dated. the 4th 


. August 1921, in Transfer Civil Suit No. 2 
of 192r. l 


Sir B. K. Bose ani-Mr. P.N. Rudra, for 
Messrs. M. Gupta and M.- 
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JUDGMENT.—The facts of this case, 
“briefly stated, are that on the 2nd August 
1916 Bhagwandas, defendant No. 2, obtained 
preliminary mortgage-decree in Civil 
Suit No. 20 of r9r4 in the Court of the 
Additional District Judge, Amraoti, against 
the plaintiffs for a sum of Rs. 1,22,528-1 
payable by instalments with interest. On 
-31st August 1918 Radhakisan Gopikisan 
obtained a money-decree against the plain- 


` tiffs for Rs. 28,675-9-3.in the Court of the 


` tioned subject to 
Rs, 1.22,528-1-0 in 


r 


* 


^ 


4 


District Judge, Khandwa, and having got 
it transferred to Amraoti for execution 
attached a  Ginning and Pressing Factory 
belonging tothe plaintiffs. The Factory 
“was sold subject to the incumbrance of 
the decree in Suit No. 20 of 1914. There 
were some objections preferred to the 
.confirmation of the sale but they were dis- 
missed ‘and the sale was ultimately con- 
'firmed in favour of defendant No. 1, Mitsui 
Bussan Kaisha, Limited. The proclama- 
tion of sale had stated the incumbrance 
in the following terms:— 

“The above (the Factory) may be auc- 
the encumbrance of 
Civil Suit No. 20 of 1914 
decided on the 2nd of Augüst 1916, on the 
‘file ‘of the First Additional District Judge. 
Auction.may be held subject to the encum- 
brance .of mortgage." i 

The plaintiffs CM and the defendants 
admit, that the plaintiffs had paid out 
of Court Rs. 18,000 in various sums to- 


^ wards the decree before the proclamation 


`. gf sale was issued. It i$ also admitted 
“that defendant No. 1 paid off the decretal- 


debt ‘and credit for the amount of 
Rs.. 18,000 was given to him in the account 
of the -mortgage-debt by defendant No 2. 


= The plaintiffs sue for this amount in. the 


»+to the grounds of defendant 


whe 
n 


* 
` 


present case. l 
| hs o and to of the plaint refer 
Paragraphs 9 NE 
‘liability as follows :— | uu 
“gQ. "that the plaintiffs submit that 
the plaintiffs were interested in the pay- 
. ment of the said mortgage-money, which 


the defendant -Company, Mitsui Bussan 


. Kaisha, was bound. by law to pay, and 


the plaintifis thereon paid the said sum 


of. Rs.18,000 and as such the plaintiffs 


are entitled to be re-imbursed of the said 


. sum.of Rs, 18,000 and its interest of which 
the defendant Company enjoyed the benefit. . 


-ant No.r that there 


"IO. The plaintiffs further submit that 
the said defendant Company enjoyed the 
benefit." 

Paragraphs 6 and 8 state the grounds 
of defendant No. 2's liability :— 

“6. That before the said auction the 
plaintiff paid to the defendant, Bhagwan- 
das, a sumeof Rs. 18,000 towards the said 
mortgage. The said defendant agreed to 
certify the payment of the said sum to 
the Court. | 

"8. That the plaintiffs charge the de- 
fendant, Bhagwandas, with having com- 
mitted fraud upon the plaintiffs in not 
certifying the said payments to the Court 
and thereby having caused loss and dam- 
age to the plaintiffs to the extent of 
Rs. 18,000 and interest thereon." 

Plaintiffs claim a decree against defend- 
ant No.r or, in the alternative, against 
defendant No 2. 

It is not, necessary to refer.to the pleas 
raised. by the defendants. 


The following facts have been found 
by the lower Court :— 

That the plaintiffs suffered a loss. by 
the payment not having been certified; 
that Bhagwandas was not guilty of any 
fraud in not certifying the payment; that 
though plaintiff, Dharamchand, did not 
apply to have the payment certified he 
did inform the Court .0f it before the sale 


-was confirmed.; that the. damage .to the 


plaintiffs was caused, by their own silence 
in the matterin not certifying the payments 
to the Court and not by Bhagwandas’ 
silence, and that defendant No. ri derived 
benefit from the- payment of Rs. 18,000 ‘by 
the plaintifs having obtained:a reduction 
from defendant No. 2 on account of it when 
satisfying the mortgage-decree. 


The lower Court passed a decree against 
defendant No. 1 on the ground of his having 
derived benefit from the payment. De- ` 
fendant No. 1 appeals and the plaintiffs ask 
for a decree against defendant No. 2 if 
defendent No. x's appeal succeeds. 

The ground of defendant No. 1’s liability 
Stated in paragraph 9 of the plaint is not 
supported in this Court. 

It is first contended on behalf of defend- 
is no warrant of 
title in an auction-sale in execution, and 
defendant No. r took his chance. of. being 
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either the gainer or the loser by the transac- 
tion of the sale and thatas if he lost he had 
no remedy against any body, so if he gained 
he could not be asked to give up the bene- 
fit. The argument based upon the ab- 
Sence of a warrant of title, however, is not 
applicable, for the gain or loss in, this case 
' is not connected with the title to the 
propetty. 
It is next contended that defendant No. T 
‘cannot be said to have benefited by the 
payment as he had to pay interest in addi- 
tion to the principal and had, besides, 
bought a hazardous and insecure title. 
DefendantNo. 1 was taking no chance as to 
the amount which he would have to pay 
on account of the  incumbrance. The 
amount payable on the date of the sale, 
“ though not calculated and stated exactly 
in the proclamation, was yet ascertain- 
able. We are of opinion that defendant 
No.i has received benefit to the extent of 
Rs. 18,000 from the fact that the payment 
of that sum was not certified to the Court. 
Assuming that the proper priceof the prop- 
erty was what defendant No.1 paid incash, 
plus the amount required to discharge 
the incumbrance, defendant No. 1 did benefit 
by getting a reduction of Rs. 18,000 from 
the amount of the incumbrance. 
Reliance is next placed on Jzzatun- 
Nasa Begam v. Pertab Singh (1) and it 
is contended that the observations of their 
Lordships of the Privy Council, at page 
.589*, apply tothe circumstances of this 
case, and that the plaintiffs are not entitled 
to claim anything from defendant No. 1. In 
' our opinion this contention must be up- 
held. The case cited was one where the 
mortgages, subject to which the sale was 
-made turned out to be invalid, and the 
auction-purchaser had to pay nothing on 
account of them. Here the incumbrance 
.is only reduced to a comparatively small 
extent. Atpage 58 9*their Lordships say:— 
“On the sale of property subject to en- 
-cumbrances the vendor gets the price of 
his interest, whatever it may be whether 
the price be settled by private bargain 
‘or determined by public competition, to- 
(i) 3 Ind. Cas. 793; 31.4. 583; 1i3iC. W. M 
3143; IO C. L. J. 313; 6 A. L. J. 817; 1: Bom. L. 
R. 1220; 6 M. L. T. 277; 19 M. L. J. 6825 36 I. A. 
223 (P. C.). i 
*Page of zr A.—[EG.] 
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cumbrauces affecting the land. The con- 
tract of indemnity may be expressed or 
implied. If the purchaser covenants with 
the vendor to pay the encumbrances, it 
is still nothing more than a contract of 
indemnity. The purchaser takes the prop- 
erty subject to the burthen attached 
to it. Ji the encumbrances turn out to 
be invalid, the vendor has nothing to com- 
plain of, He. has got what he bargained 
for. His indemnity is complete. He can- 
not pick up the burthen of which the land 
is relieved and seize it as his own property. 
The notion that-after the completion of 
the purchase the purchaser is in some way 
a trustee for the vendor of the amount 
by. which the existence, or supposed exist- 
ence, of encumbrances has led to a dimi- 
nution of the price, and liable, therefore, 
to account to the vendor for anything 
that remains of that amount after the 
are satisfied or disposed of, 
is without foundation. After the purchase is 
completed, the vendor has no claim to 
participate in any benefit which the pur- 
chaser may derive from his purchase." 
The present case is sought to be distin- 
guished from the above case on two grounds. 
The first is, that the benefit obtained by 
the auction-purchaser was .by reason of 
a payment made by the judgment-debtor. 
We do not see how this circumstance makes 
any difference to the application of the 
rule as stated by their Lordships. The 
Second ground is this. It is pointed out 
that the plaintiffs brought the fact of the 
payment to the notice of the Court, vide 
Exhibit .P-3, before the confirmation of 
the sale and defendant. No. 1 opposed the 
application for settingaside the same. By 
his conduct in opposing the application 
defendant No. I must be deemed to have 
agreed to pay the amount to the plaintiff. 
We fail to see how any implied agreement 
to pay can be inferred from defendant 
No. I's conduct. He merely contended that 
the fact of the payment was not a suff- 
cient ground for setting aside the sale and 
was raising a legal defence that-he was 
entitled to raise. .He cannot be said to 
have agreed to re-pay the amount if given 
credit for by defendant No. 2 after the sale 
was confirmed. In our opinion, there: wes 
neither an implied agreement to re-pay 
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nor any estoppel ou defendant No. TS part. 
Admittedly, defendant No. I was not res- 
ponsible forthe incorrectness of the amount 
mentioned in the proclamation as due 
under the mortgage-decree. 

The mere fact that defendant No. x receiv- 
ed the benefit from : the plaintiffs’ payment 
does not entitle the plaintiff to sue for it. 
The question is, whether there was any 
obligation on defendant No. 1’s part to 
re-pay it: Ram Tuhul Singh v. Biseswar Lal 
Sahoo (2). We hold there was none. 

We now come to the plaintiffs alter- 
native claim against defendant No. 2. It is 
said that it was the statutory duty of de- 
fendant No. 2 to get the payment certified 
to the Court and the failure to certify was 
a breach of duty or of an implied agree- 
ment to certify which resulted in the right 
amount not being entered in the sale-pro- 
clamation and thus caused loss to the 
plaintiff. No doubt it was defendant No. 2's 
duty to certify the payment under O. 
XXI, r.2, First Schedule to the Civil Pro- 
cedure Code, but is he liable to be sued 
merely because ‘he failed to certify the 
payment before tbe sale? No period is 
fixed by law within which defendant No.2 
was bound to certify. He had not attempt- 
ed to execute his decree ignoring the 
payment, As a matter of fact, he admit- 
ted the payment in an affidavit dated the 
yrth September r9rg— Exhibit P.3—before 
confirmation of the sale and gave credit 
to defendant No. I for it in the final account 
of the mortgage-decree. He committed no 
fraud. The plaintiffs cause of action 
against defendant No. 2 may be based on 
the ground of negligence on his part or on 
a breach of an implied agreement by him 
to certify the payment and make it effec- 
tual in execution, Failere to certify with- 
in a particular time where no time is fixed 
cannot be treated as negligence or a breach 
of agreement, and gave the plaintifs no 
cause of action. We are inclined to think 
that, even if there was a breach of agreement 
on the part of defendant No. 2, the loss to 
the plaintiff was more directly due to his 
own negligencein not attending the hearing 
at which the sale-proclamation was pre- 
pared and not seeing that it was properly 


(2)2 I. A. x31 at p. 143; 15 B. L. R. 208;23 
(P. em 3 Ser. P, C. J. 477; 3 Suth, P C.J. 136 


prepared than to defendant No. 2's failure 
to certify. It would seem, moreover, that 
the implied agreement to certify was an 
agrcemont to certify it for a particular 
purpose, namely, to make the payment 
effectual in execution. There has been 
no breach of such agreement for the pay- 
ment has not been rendered ineffectual 
1n execution by the failure to certify. 
We hold that the plaintiffs are not en- 
titled to claim the amount either from 
defendant No. 1 or defendant No.2. We set 
aside the decree of the lower Court against 
defendant No.1 and dismiss the plaintiffs’ 
claim against  detendant No. 1i with 
costs in both Courts. The costs of de- 
fendant No. 2 in this Court will be paid 
by the plaintifis. The decree of the lower 
Court with respert to defendant No, r 
Stands, ' 
G. R, D. 
N. H. 


Decree set aside, 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1612 oF 1920. 
December 13, 1922. 
Present -—Sir Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Wallace. 
E. VENKATARAMA IYER—APPELLANT 
UCKSUS 
A." ELUMALAI NAICKER AND ANOTHER 
m —-RESPONDENTS, 
xecittion sale— Identificati g 
property, effect of—M HUE AE aes old, 
effect of— Auction~purchaser, position of. 
If the description of a piece of Jand in a Court 


, sale is such that it identifies the land, for instance, 


if the description would apply to some other ] 
than that which it was intended to sel], the ies 
chaser at Court-auction cai get no other land than 
that so identified. If on the other hand, the land 
is clearly identified but wrongly described, tbe 
misdescription must be treated metely as an 
irregularity and the sale at the auction will stand 
good. [p. 465 col. 1.] 

Raja Thakur Barmha v. Jiban Ram Marwari 
21 Ind. Cas. 936; 41 C. 590; 18 C. W. N. 313; 15 
M. L. T. 137; 12 A. L. T. 156; 19 C. L. J. 16r ; 26 
M. L. J.89 ; 16 Bom. L. R. 156; (1914) M. W.N., 
118; 41 I. A. 38 (B. Cì, distinguished, 

. Second appeal against a decree of the 
Cotfrt of the Subordinate Judge, Chiugle- 
put, in Appeal Suit No. 112 of 1919 (A. S. 
No. 439 of I9I9 on the file of the District 
Court) preferred against the decree of the 
Court of the District Munsif, Poonamallee 
us n 351 of r9Ig. f 

v L. A. Govindaraghava Iyer. { 
; lor! 

Appellant. : ne 
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JUDGMENT. 

Schwabe, C. J. —The plaintiff claims a 
certain land which he says he purchased 
at a Court-auction. The land purchased 
was mortgaged by the judgment-debtor, 
the second defendant, to.the decree- 
holder, who obtained a mortgafe-decree 
and brought the land to Court-~auction. 
The land was described probably in the 
mortgage as ‘Nanja’ 55 though it is not 
quite clear that the word “Nanja” in the 
mortgage itself necessarily applied to the 
number 55: but it was certainly so described 
in the decree, in the notice of sale and, in 
the certificate of sale. Before the sale 
and after the suit, the first defendant, the 
appellant, bought from the judgment- 
debtor, his brother-in-law, the land de- 
scribed as No. 55 Punja. In this village 
the numbers used for description of lands 
run consecutively irrespective of whether 
the land is Punja or Nanja. 
otuer No. 55 in this village. The land is 
in fact Punja and not Nanja. In my judg- 
ment the word 'Nanja' used in the mort- 
gage and in the decree and in the documents 
relating to the auction is merely dn inaccu- 

.rate description of the land properly de- 
Scribed as No. 55 and thus identified and 
in my judgment that land was mortgaged 
and was the subject of the decree, and was 
the land that was sold. If the description 
of the land given is such that it identifies 
the land, for instance; if the description 
used would apply to some other land than 
that which it was intended to sell then, 

according to the judgment’ of the Privy 
Council in Raja Thakur Barmha v. Jiban Ram 
Marwari (I), the purchaser at Court-auction 
can get no other land than that so identified. 
If, on the other hand, the land is cleaily 
identified, but wrongly described, the 
misdescription is to be treated as an irregu- 
larity and the sale at the auction stands 
good. As this land was the subject for the 
mortgage suit, although there was an error 
in the description of it, in my judment, 

Section 52 of the Transfer ‘of Property Act 
applies, and during the pendency of that 
suit, the first defendant would get no title 
to it. Further, it was ordered in’ this case 


(1) 21 Ind; Cas. 936 ; 41 C. 590; 18 C. W. N. 
313.515 M. L. T. 137; 12 À. Led. 136; 19 C lI. Ja 
161; 26 M. L. J. tor 16 (p L. R ; (1914) 
M. W. N. 118; 41 I, A. 38 (P. C) 
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that the description ‘Nanja’ should be al- 
tered into *Punja' and the various documents 
from the mortgage-deed onwards be recti- 
fied accordingly. It was argued that, under 
the Specific Relief Act, rectification could 
not be ordered where rights of third parties 
intervene. It is said that the purchase by 
the first defendant was a bona fide purchase 
for value without notice and the rectifi- 
cation cannot be made so as to affect the 
tight which he has acquired. The answer 
given on this point by the Subordinate 
Judge is that the first defendant was not 
a bona fide purchaser for value, That, 
I think, is a question of fact, ánd 
there being evidence to support it, it is 
not open to this Court on second appeal to 
re-consider it, but I think it right to say 
that the fact of relationship of the first 
and the second defendants, the | suspi- 
cious circumstances as to the consideration 
and the fact that the first defendant 
never even asked to see the title-deed 
before purchasing the land amply warrant 
the Subordinate Judge and the District 
Munsif in arriving at the conclusion which 
they did on this point. In view of what 
I have said about the application of section 
52 of the Transfer of Property Act, this 
point does not arise. 
This appeal must be dismissed. 
Waliace, J.—I agree. 


V. N. V. j 2 
Appeal dismtssea. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


. MisCELLANEOUS CIVIL, APPEAL No. 25-B 


OF 10921. 
October 4, 1922. po 3 
Present :—Mr. Kotwal, A. J. C. 
CHAGAN LAL—APPELLANT 
VETSUS 
Messrs. ABOOBAKAR, ABDUR RAHMAN 
& Co. or BOMBAY—RESPONDENTS. 
Cwil Procedure Code (Act V of 1908), s. 20— 
Contract for sale of goods—Suit for dumages— 


Parties residing im different Provinces— Cause of 
action=- Jurisdiction, 
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P. residing at Y. informed D, that hehad certain 
goods to be sold at B. where D. carried on 
business, and inquired on what terms D. would 
be prepared to effect the sale; D. signified his 
wilingness to sell the goods and intimated his 
terms. P. despatched the goods to D. who sold 
them at B. P. instituted the present suit at 
X. against D. for damages occasioned by JD.'s 
conduct owing to which he failed to realise the 
proper value of the goods: the question was 
whether the suit was triable at Y, 

Held, that the contract for the sale of the goods 
which was part of the cause of action, was formed 
at. Y. and that the.Court at Y. had jurisdiction 
to try the suit under section 20 of the Civil 
Procedure Code. [p. 467, col. 1] 


Appeal from a decree of the Sub-Judge, 
Yeotmal, dated the 29th September 1920, 
in Civil Suit No. 202 of 1919. 

Messrs. M. Gupta and G. L. Subheday, 
for the Appellant. 

Messrs. M. R. Bode and G. R. Deo, for 
the Respondents. 


JUDGMENT.—The 
dent of VYeotmal. 
on businessin Bombay as commission agents, 
The plaintiff sent some bales of cotton 
to the defendants for sale in Bombay. 
He alleged that the defendants did not sell 
the bales on the day on which they were 
instructed to sell them, that they described 
them as of a quality inferior to their real 
quality and that they thus failed to realise 
their proper value. He sued for damages 
 occasioned by the defendants’ conduct in 
the Court of the Subordinate Judge, Veot- 
mal. The defendants took a preliminary 
objection that the suit was not triable in 
Yeotmal. This objection having succeeded 
the plaintiff appealed to this Court. Some 
letters which the Trial Court did not have 
before it were admitted in this Court and 
the case was remanded for the 
point of jurisdiction being tried 
after examining the parties and considering 
such documentary evidence as they might 
produce. The Trial Court has again held 
_ that the case was not triable in Veotmal 
and returned the plaint for presentation 
to the proper Court. The plaintiff again 
appeals. 

The question to be decided is whether 
the cause of action or any part of it arose 
in Veotmal. For this purpose the corres. 
pondence between the parties must be 
referred to in some detail. The corres- 
pendence opened with Exhibit D-r, a letter 


plaintiff is a resi- 


The defendants carry 


written by the plaintiff to the defendants 


‘on the 3rd February 1919. The plaintiff 


stated that he wished to send roo bales 
‘ready for sale” and enquired how much 
he could draw as advance and what would 
be the incidental charges. Exhibit, P-4, 
dated the 5th February 1919, isthe reply to 
this letter. The defendants enclosed in this 
letter a printed form, Exhibit P-5, containing 
the required information and expressed their 
willingness to send such further information 
as may be desired. On the 6th. February 
1919 the plaintiff wrote Exhibit D-2 asking 
for further information. From the terms 
of this letter as also from Exhibit D-3 it 
appears that the plaintiff bad not received 
Exhibit P-4 when he wrote Exhibit D-2. 
Exhibit P-6 dated the 8th February 
I9I9 is the reply to Exhibit D-2 


. and supplies the further information wanted 


by the plaintiff. For practical purposes, 
Exhibits D-r and D-2 may be treated as 
one enquiry and Exhibits P-4 and P-6 as 
one answer thereto. Thereafter, on 
the 11th February 1919, the plaintiff wrote 
Exhibit D-3. The material part of this 
letter is as follows :— 

"I am in receipt of your letters dated 
5th and 8th instant and contents noted. 

“In reply I am glad to inform you that 
I have sent you via Dhamangaon 122 bales 
full press cotton, and the Railway receipt 
for the same will be sent to you in a day 
or two. Kindly arrange for the transit 
insurance from Dhamangaon to Bombay 
and inform me accordingly. 

“ To-day I have drawn on you one kundi 
for Rs. 10,500 in favour of Sheikh Mahboob 
Sheikh Samusbhai of Digras dated r5th 
February 1919. So kindly pay the draft 
and debit to my account. Please note 
the above kundi will be paid in Bombay 
on the 17th February r9r9 and in the mean- 
time that is before above date you will 
receive my Railway receipt for 122 bales 
from Dhamangaon. 


“ As advance you have informed me 
that you will pay 75 per cent. 
that I come to know but kindly arrange 
to give 80 per cent after deducting Railway 
fare as you give to Seth Ramkumar 
and Ramdyal of Yeotmal and I am sending 
you these bales by the recommendation 
of them. 


Nr” 
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“Please note in the meantime if the market 
will go down I am ready to send you back. 
Now on receipt of this kindly inform me 
how ‘many thousands kundi I may draw 
on you for the above 122 bales. 


“Here the Railway is not open for Colaba, ` 


therefore, I am sending you bales from 
Bhamangaon which please note. ” 

Exhibit P-7 is the reply to Exhibit D-3. 

“ Letter received. Draw hundt at 16,000 
on IOO bales. Railway Transit Insurance 
effected, ” 

It seems to me that the suit lies in the 
Court of YVeotmal. 
formed the defendants that he had a parti- 
cular item of work to be done in Bombay 
and asked on what terms the defendants 
were prepared to do that work. The de- 
fendants’ letters, Exhibits P-4 and P-6, 
must be taken as the signification of their 
wilingness to do that work on the terms 
given therein with a view to the plaintiff 
assenting to that work being done on those 
. terms by them. The letters, Exhibits P-4 
and P-6, therefore, constitute a proposal. 
Exhibit D-3 and the despatch of goods 
were the assent of the plaintiff to the pro- 
posal. The proposal having thus been 
accepted’ became a promise. The ‘con- 
tract which is a part of the cause of action 
was thus formed at Yeotmal and the Court 
at Yeotmal had jurisdiction to try the suit 
under section 20, Civil Procedure Code, 
. I am not prepared to accept the de- 
fendants' argument that Exhibits D-r 
and D-2 constitute a proposal and P-4 
and P-6 an acceptance. The contract 
could not be complete until the defendants’ 
terms of agency were accepted by the 
plaintiff, He had not agreed to ‘accept 
whatever the defendants’ terms might be 
without knowing them beforéhand. Nei- 
ther Exhibits D-r and D-2 constitute a 
proposal, nor P-4 and P-6 an acceptance 
as interpreted in section 2 of the Contract 
Act. Nor do I agree with the defendants’ 
contention that Exhibits P-4 and P-6 
were mere quotations and nothing more. 
Reading them together with Exhibit D-r 
they amount, in my opinion, to an offer 
to do the particular work referred to in 
Exhibit D-x on certain terms. I hold that 
the suit is triable at Yeotmal. The plaint 
which is filedin this Court will be forward «d 
to the lower Court which is hereby directed 
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to receive it and proceed with the trial 
of the case according to law. Costs tna 
date will abide the result. 

W. C. A, Case remanded. 


Y 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 282 OF 1921. 
June 23, 1922. l 
Present:—]Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Pearson. 
SHAMAL DAS KSHETTRY AND OTHERS 
—PETITIONERS—AÀPPELLANTS 
| VEYSUS ; 
PHANINDRA NATH ROY CHOUDHURI 
AND OTHERS— RESPONDENTS. ` 
Provincial Insolvency Act (V of 1920), s. 28, 
sub-ss. (3), (6)— Insolvency of mortgagor in posses- 
sion—Mortgagee, position of, 


Having regard to the provisions of section 28, 
clause (6) of the Provincial Insolvency Act, the 
reputed ownership ‘clause in sub-section (3) of that 
Section can have no operation to affect the power 
of a secured creditor. Consequently, the prin- 
ciple that if goods have been mortgaged, the mort- 
gagee is the true owner, and if he allows 
the mortgagor to continue in possession of the 
goods until his bankruptey the goods pass to the 
trustee, is not applicable to a case under the Act, 
[p. 469, col, 2; p. 470, col. 1.] MER, 

Appeal against the decree of the District 
Judge, 24-Pergunnahs, dated the 26th of 
September 1921. AN l 

Babu: Dwarkanath Chakraburty (with him 
Babu Kali Kinkar Chakraburty), for Appel- 
lant:—One Sarada entered into an agree- 
ment with the appellants by which ^we: 
were to advance money to him on the secur- 
ity of jute keptin our godowns. We were 
given no control over the business ' but the 
key of the godowns was with us. In, 
August 1920 we- stopped further payments 
and in January rg2r Sarada applied for 


insolvency. The adjudication ^ was 
made and a Receiver was appointed. 
Our dues amount to Rs. 38,500. ‘We 


filed a claim as secured creditor. The learn- 
ed Judge held that we were the reputed , 
owners of the jute. Our case is that 
there was an agent of mine called 
Rajani and also a Darwan who were. both 
to be paid by Sarada. There was nothing to 


f 
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show that these were my paid servants. 
(Reads and discusses the evidence). The 
principles of reputed ownership. do not 
apply. The mortgagee is not the owner 
of the property. Here we allowed the in- 
solvent to deal with the property. Section 
28 (3) applies when'the real owner allows 
the insolvent to deal with the property 
in such a manner as to create a belief that 
the insolvent was the owner of the property. 
Here the facts are quite different. We 
are secured creditors and as such are entitled 
to the benefit of section 28 (3) of the Provin- 
cial Nr Act. See also sections 2 (x) 
ed 8 (6) of the Provincial Insolvency 


S Monmohan Poet (with him Babus 
Asivanjan Chatterjee; Narendra Nath Chow- 
dhury, Nalin Chundra Pal Anilendra Nath 
Rai Chowdhury), for the Respondents :— 
The priticiple of reputed ownership has been 
tightly applied. See Halsbury’s Laws of 
England, Vol. II, 177. Section 28 (6) of the 
Provincial Insolvency Act merely enables 
the creditor to proceed against the property 
of the insolvent in or out of Court as dis- 
tinguished from the rights of the ordi- 
nary creditors. who do not have such right. 
Tf effect be given to section 28 (6) then the 
clause (3) to the section would be rendered 
mügatory. .I submit’ the Court below 
passed the proper order upon the E 
and circumstances of the cas 

Babu Dwarka Nail Cha E replied 
in brief. ` 


JUDGMENT.—This appeal is against an 
order of the ‘District Judge of the 24- 
Pergunnahs in en insolvency case. 

One Sarada Prosad Ghosh wds a dealer 
in jute. He entered into an agreement 
with a certain person called Khettry under 
which the latter was to make advances 
to Sarada on the security of jute kept in his 
godown. By the agreement, the key of the 
godown was to be kept by Khettry but 
was to do the buying and selling independ- 
ently and — Khettry was to have 
no control over that. Further, Sarada 
was, to have the delivery of the jute. In 
this manner Khettry, used to finance Sara- 
da until Aùgu:t Igz0 when he stopped fur- 

ther advances. On the 19th January 1921 
Sarada presented a petition of insolvency. 
The adjudication order was made on the 
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2Ist . January 1921 and a Receiver was 
appointed. 

Khettry claimed to be a secured credit- 
or in respect ‘of the jute which lay in 
the godown. His dues were about 
Rs. 38,500. The dues of other creditors 
amount in all toabout Rs. 53,000 and out 
of this amount something over Rs. 25,000 
represants the dues of traders in jute dealing 
with Sarada. . 

The question was investigated by the 
learned District Judge and upon a considera- ` 
iion of the evidence, he came to the con- 
clusion that the jute was in the possession, 
order and disposition of Sarada by the 
consent or.permission of Khettry -and in 
Such circumstances that Sarada was the 
reputed ownér. 

The evidence has been placed before us, 
and, so far as this finding goes; we sse no ` 
reason to differ from that arrived at by 
the learned Judge. 

Although the other creditors impugned : 
the bona fides of the agreement with Khettry 
in their petitions, their Pleader in the lower 
Court stated that his clients recognised 
that the agreement, Exhibit A, was executed 
in good faith, with the intention that it 
should be given effect to but that it was 
not acted upon. 

Khettry's case was that Rajani, the Sircar 
in the jute.godown, was his agent, that there 
was a Darwan also who acted for him and 
kept the key of the godown for him, and that 
the Pay of Rajaniand the Darwan was to be 
paid by Sarada and deducted from the 
amount due to Khettry. , There is, however, 
nothing to show that it was deducted from 


the amount due to Khettry. 


It is admitted that the Darwan had no 
badge and there was nothing to shów that 
the Darwan was the servant of Khettry. 

On behalf of the other creditors, a large 
number of witnesses have been examined 
and they say that Rajani was the Sircar of 
Sarada and that they were not aware 
that Raj ani was the Sircar of Khettry. 
Most °of the witnesses were, no doubt, in- . 
terested as creditors; but_ at least three 
of them had only a very small amount, a few 
rupees, due to them and the learned Judge 
betore whom the witnesses were examined 


believed their evidence which showed that 


Sarada was in control of the buying, selling 
and of delivery of the jute ond tron à cgis 
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sideration of the entire evidence the Court 
below came to the conclusion that.the jute 
was in the possession, order and disposition 
of Sarada by the consent or permission of 
Khettry and in such circumstances that 
_ Sarada was the reputed owner. 

We need not discuss the evidence in de- 
tail, because we must sat aside the judgment 
of the lower Court upon a construction of 
saction 28 of the Provincial Insolvency Act. 
We may state that this point was taken 
almost at the conclusion of the argument 
bafore us. 

Now, section 28, clause (2) lays down: 
“On the making of an order of adjudication 
the whole ofthe property of the insolvent 
shall vest in the Court or in a Receiver 
as hereinafter provided, and shall become 
divisible among the creditors, and there- 
after, except. as' provided by this Act, 
no creditor to whom the insolvent is 
indebted in respect of any debt provable 
under this Act shall during the pendency 
of the insolvency proceedings have any 
remedy against the property of the insol- 
vent in respect of the debt, or commence 
any suit or otherlegal proceeding, except 
with the leave of the Court and on 
such terms as the Court may impose.” 

Section 28 clause (3) says: “For the purpos- 
es of sub-section (2) all goods being, at the 
date of the presentation of the petition 
on which the order is made, in the posses- 
Sion, order or disposition of. the insolvent 
in his trade or business, by the consent 
and permission of the true ‘owner, under 
such circumstances that he is the reputed 
owner thereof, shall be deemed to be the 
property of the insolvent,” 

Then, section 28 clause (6) provides: 
“ Nothing in this section shall affect the 
power of any secured creditor to realise 
ot otherwise deal with his securityin the 
same manner as he would have been 
entitled to realize or deal with it if this 
section had not been passed." 

Under section 2 (1) (e) ofthe Act a "secured 
creditor" means “a person holding a mort- 
gage, charge or lien on the property of the 
debtor or any part thereof as.a security for 
a debt due to him from the debtor." 

It is true that a mortgagee has been held 
to be the true owner and where he allows 
the mortgagor to bein possession of the goods 
mortgaged, the principle of reputed owner- 
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ship has been applied, see Halsbury's Laws, 

of England, Volume II, 177,where it is stated - 
that if the goods have been mortgaged, the 

mortgagee is the true owner, and if 
the mortgagee allows the mortgagor to 
continue in possession. of.the goods until 
his bankruptcy, the goods pass to the trustee. 

The question is whether this principle . 
is applicable to the case having regard to 
the pruvisions of section 28, clause (6) of 
the Provincial Insolvency Act. à 

The English Bankruptcy Act (4 & 5 Geo.V, 
Ch. 59)section 7 (1) lays down: ‘On the 
making of ‘a receiving order an Official 
Receiver shall be thereby constituted 
Recsiver ofthe property of the debtor, and 
thereafter, except as directed by this Act, no 
creditor to whom the debtor is indebted 
in respect of any debt provable in bankrupt- 
cy shall have any remedy against the prop- 
erty or person of the debtor in respect 
of the debt, or shall commence any actidn 
or other legal proceedings, unless with the 
leave of the Court and on such terms as 
the Court may impose." 

Clause (2) says: “But this section shall 
not affect the power of any secured credi- 
tor to realise or otherwise deal with his 
security in the same manner as he would 
have been entitled to realize or deal with it 
if this section had not been passed." 

It may be pointed out that section 7 
of the English Bankruptcy Act corres- 
ponds to section 17 of the Presidency 
Town Insolvency Apt. The reputed 
ownership clause' is contained in section 
38, clause (c), of the English Bankruptcy 
Act and section 52; clause (2)(c), of the Presi- 
deacy Towns Insolvency Act. The differ- 
ence between the English Bankruptcy Act 
onthe one hand and. the Provincial In- 

solvency Act on the other upon this point 
is thatin the former there is only a receiv- 
ing order. It is true that, under sub- 
section (2) of section 7 of the Bankruptcy 
Act, such receiving order- shall not affect 
the powers of any secured: creditor to .rea- 
lize or otherwise deal with his security, but 
an order of adjudication is not the same as 
a receiving order. Under sub-section (2) 
of section 28 of the Provincial Insolvency 
Act. the whole of the property of the ifisol- 
vent vests, in the Court or in a Receiver, 
that is to say, under the Provincial Insol- 
vency Act, it starts with the adjudication 
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order and sub-section (6) of the same section 
lays "down that nothing in the section 
: “shall affect the power of any secured 
creditor to -realize or otherwise 
. with his security, in the same manner 
as- he would have been entitled to realize 
or deal with it if this section had not 
been passed." a M 
It is contended that sub-section 28 (6) 
merely gives the powers to proceed against 
"^. the property of the insolvent in or out of 
Court, as distinguished from the rights of 
ordinary creditors who cease.to have any 
tight to proceed against the property of the 
insolvent in or out of Court. 

If, however, asecured creditor can proceed 
to realize his security or deal with it in the 
Same manner as he would have been entitled 
to do had section 28 not been passed, we 
do not see how the reputed ownership clause 
im süb-section (3) of section 28 can bave 
any operation. ; ` MEE 
- It: may be pointed out that the amount 
due to Khettry exceeds the value of the jute 
in the godown which has been taken charge 
of by the Receiver. Therefore, there can 
be no question of having a surplus in favour 
of ‘the general body of -creditors after 
satisfying the debts-of: the secured creditor 
(Khettry). It may be said that this 
interpretation of the section would be 
against the spirit and object of the re- 
puted ownership clause in sub-section (3) 
of section 28, but having regard to the 
express ‘terms of clause (6) of the section, 
we- dre bound to give effect to the provisions 
of that'sub-section and we are constrained 
to hold that the order of the lower Court 
must be set aside and the appeal aliowed. 
." We.direct that each party do bear his own 
costs.in both Courts. i 
; - RULE No. 681 M OF 1921. 

- The Rule is: discharged. 

. We direct that the Government Pro- 
missory-notes of the face-value of Rs. 25,000 

. (Rupees. twenty-five thousand) deposited 
-by the appellant as security in this Court 

_-be returned to the appellant. 

Se BN. Appeal allowed, 
eee Rule discharged. 
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OUDH JUDICIAL COMMISSIONER'S 
l ` COURT. 
SECOND CIVIL APPEAL NO. 203 OF 1922. 
February 23, 1923. 

Present -—Mr. Kanhaiya Lal, J.C. 
MAHABIR PANDE AND ANOTHER— 
PLAINTIFFS—APPELLANTS 

|^  -Uersus 
MATHURA PRASAD AND OTHERS-- 
DEFENDANTS—RESPONDENTS, 


Hindu Law—Mitakshara—Gift by co-parcener.— 
Consent of other co-parceners—Grft, validity of. 


A gift by one co-parcener, with the consent, 
express or implied, of the other co-parcener, is 
recognised by the Mitakshara law and passes a 
good title to the donee. It is by no means void 
ab initio, and, in the absence of repudiation by - 
any of the members of the family, cannot be re- 
garded as voidable. [p. 471, col 2.) . 


Sahu Ram Chandra v. Bhup Singh, 39 
Cas.280;44 I.A.126;21 C. W. N. 698; P. L. 
557; 15 A. L. J. 437; 19 Bom. L. R.498; 26 C. L. 
I1;33 M. L. J. 14;(1917) M. W. N. 439; 22 M. L. 
22; 6 L. W. 213;39 A. 437 (P. C.), referred to. | 


* 
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Hanuman Kamat v. Hanuman Mandur, 19 C. 
123; 18 I. A. 158; 6 Sar. P. C. J. 91; 9 Ind Dec. 
(N. $.):527 (P. C.), Ram Bhajan Lal v. Chhote, 4 O. 
& A. L. R. 429, and Shambhu v. Nand Kumar, 58 
Ind. Cas. 963; 23 O0. C.284 at p. 285, followed. ` 


Lachhman Prasad v. Sarnam Singh, 40 Ind. Cas. 
284; 44 I. A. 163; 15 A. L. J. 584; 2 P. L. W. 29; 
21 C. W. N. 990; 33 M. L. J. 39; 19 Bom. L. R. 
646; 26 C. L. J. 97 ; (1917).M. W. N. 516;6 L. W. 
334739 A. 500 (P. C.), Raghubar Pande v. Gokul 
Prasad Patak, 65 Ind. Cas. 107; 24'O. C. 307 ` 
and Gajodhar Bakhsh v. Gauri Shankar, 61 Ind. 


. Cas. 205; 8 O. L. J. 81, distinguished. 


Second appeal against a decree .of the 
District Judge, Fyzabad, dated the ist 
April 1922, upholding that of the Additional 
Subordinate Judge, Fyzabad, dated the 
Ist April 1921. j 


Mr. Niamat Ullah, for the Appellants. 
Mr. Bisheshar-Nath Srivastava, for Res- 
pondent No. I. 


- JUDGMENT.—This appeal arises out 
of a suit for pre-emption which was 
dismissed by the Courts below on 
the ground that the vendee was a 
co-sharer of the vendors from before 
the date of the sale sought to be pre- 
empted, and that the plaintiffs had no 
preferential right of purchase. The sale 
in question was effected by defendante 
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MAHABIR PANDE t. MATHURA PRÁSAD. 


Nos. 2 to 8 in favour of Mathura Prasad 
ou the 16th July rgrg. It comprised a 
one-third share out of certain superior 
Proprietary rights in Mahal Tikra of the 
village Kundhana Khurd.’ One of the vend- 
ors, Jagpat Singh, had, prior to that 
sale, conveyed by gift 7 biswas out of 
plot No. 199 kasra, forming part of the 
Same mahal, to Mathura Prasad on the 
15th July rgrg. That deed was registered 
along with the sale-deed on the rth 
July r9rg. l ' 


The plaintiffs had admittedly no share 
or interest in Mahal Tikra. They are under- 
Proprietors in another mahal in the Same 
village, and claim to be entitled 
to pre-emption by reason of their being 
members of the village community. Their 
claim was resisted by the vendee on the 
ground that he. was a co-sharer in Mahal 
Tikra. "The deed of gift above-mentioned 
was filed by him in support of his alleged 
pre-existing title. The plaintiffs denied that 
any such gift had been made. The Trial 
Judge, however, found that the execution 
of the deed of gift had been proved, and that 
the mutation of names had been effected 
on its basis. The land comprised in the 
deed of gift is said to have been granted to 
Mathura Prasad for the purpose of planting 
a grove, but no grove has yet been planted. 
The learned Judge, however, finds that the. 
deed of gift had been acted upon, that the 
vendee had obtained ° possession and 
mutation of names on its basis. 


It is urged on behalf of the plaintiffs, 
. that they had no opportunity of establish- 
ing that the deed of gift was a fictitious 
and fraudulent transaction, because no 
issue was directed on that point. ‘The issue 
framed by the Trial Court, namely, whe- 
ther the  defendant-vendee had a 
preferential right of pre-emption against 
the plaintifis was, however, sufficient to 
cover the matter in controversy, and the 
plaintiffs had an ample opportunity of'con- 
trovertiug the gift relied on by the vendee 
and showing that it was a fraudulent and 
fictitious transaction. It is ‘also urged on 
their behalf, that the deed of gift was in- 
valid because it was granted by one of the 
members of a joint family without the con- 
sent of the other male members, The family 
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evidently comprised three male members 


including the donor. One of them, Raj Hans 
Singh, filed a written statement wherein he 
admitted the title of the defendant-vendee 
as a co-sharer in Mahal Tikra to a preferen- 
tial right of purchase as against the plaint- 
iffs. The remaining male member, Sheo 
Shanker Singh, is the son of the donor. 
He did not appear to contest the sale 
or the gift. The inference, therefore, is that 
they have no objection to the sale or gift, 
and as the said deed of gift has been found . 
to have been acted upon, and was followed 
by the mutation of names in favour. 
of the donee, it is not open to the plaintiffs 
to question its validity. As observed 
by their Lordships of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh (1), 
the Law of the Mitakshara recognises 
that the joint family property can be made 
the subject of a gift, sale or mortgage by 
one co-parcener with the consent, express 
or implied, of the other co-parceners. By: 
the sale now sought to be preempted, 
to which all the male members of the family 
were parties, such rights as the family 
possessed in the property sold were convey- 
ed to Mathura Prasad: and it was stated 
that the family had no interest left there- 
in. 


If the members of the family never 
sought to repudiate the deed of gift, it 
can afford a good basis of title to the person 
in whose favour the gift was made and 


. the gift cannot be regarded as void or 


voidable. In Hanuman Kamat v. Hanu- 
man Mandur (2) their Lordships of the 
Privy Council regarded a sale effected 
by a member of a joint Hindu family as 
not necessarily void, but only voidable, 
if an objection was taken to it by the other 
members of the joint family. The deci- 
sion in Lachhman Prasad v. Sarnam Singh 
(3) does not apply, because the mortgage 


(1) 39 Ind. Cas. 280; 44 LA. 126: 21 C. W, 
698; r P. L. W. 557 ;15 A. L. J. 437; 19 Bom. L. 
498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W.-N. 
439; 22 M. L. T. 22; 6 L. W. 213; 39 A. 437 (P. C. Jè 

(2) 19C. 123; 18 I. A. 158: 6 Sar P. C. J. or, 
9 Ind. Dec. (N.9.) 527 (P. C.). 

(3) 40. Ind Cas, 284; 44 I. A. x63; 15 A. L. 
384;2 P. L. W. 29; 21 C. W. N 990; 33 M. L. 
39; 19 Bom L. R. 646; 26 C. L. J. 975 (1917) M. W 
N. 5163 6 In W. 3341 39 A. 500 (P. C.) 


a 
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in-that case became void on its having 
been challenged by the other members 
of the family who were no parties to it, 
On the same principle, where a sale effect- 
ed by one member of a joint family is 
set aside at the instance of another member, 
because the whole of its consideration was 
not,taken for family necessity, no^ mesne 
profits were awarded inasmuch as the sale 
in such a case is not void ab initio but be- 
comes void from the date when it is avoided 
and such amount as was taken for legal 
necessity is re-paid. A reference has also 
been made to the decision in  Raghubar 
Pande v. Gokul Prasad Patak (4) and 
‘Gajodhar Bakhsh v. Gauri Shankar (5). But 
the question for consideration in the former 
case was whether certain members of a 
joint Hindu family could be made to’ re-pay 
the consideration which had been paid by 
a’ vendee for the sale of an interest in the 
joint family property effected by certain 
other members : and in the latter, all that 
was laid. down was, that when a mortgage 
was effected by certain members of the 
family and repudiated by others and no 
family necessity was proved, it became vcid 
as against them from its very inception. 

In any case, the view taken by their 
Lordships of the Privy Council in Hanuman 
Kamat v. Hanuman Mandur (2), which has 
‘been followed by this Court in Ram 
Bhajan Lal v. Chhote (6) and Shambhu v. 
Nand Kumar (7), governs the decision in 
the present casé, and the other members 
of the family must be deemed to have con- 
sented to what was done by Jagpat Singh, 
when they fallowed the deed of gift and 
the  sale-deed to be registered together 
at one and the same place. 

The appeal, therefore, fails and is dismiss- 
ed with costs, . 

G. H. 

Appeal dismissed., 


65 Ind. Cas, 107; 24 O. C. 307. 

ór Ind. Cas. 205;8 O. L. J. 8r. 

.4 O. & A. I, Re 429. 

58 Ind. Cas, 963; 23 O, C. 284 at p. 285, 
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CALCUTTA HIGH COURT. 
Crvir, RULE No. 614 OF 1922. 

. . November 28, 1922. 
Present; — Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Cuming. 
HRIDOY MOHINI DASI—PzTITIONER 

VEYSUS l 
SECRETARY or STATE ror INDIA 


IN COUNCIL—Opposits PARTY. 
Cowrt- Fees Act (VII of 1870), s. Ig-H, prs- 
ceedings wnder— Costs, award of. 


A Court has no power to award costs in a pro- 
ceeding under section 19-H. of the Court-Fees 
Act fot ascertaining the valuation of properties 


in respect of which Letters of Administration 


have been granted. ‘There is no provision for the 
realisation of any costs which may be incurred in 
oe with sucli an enquiry. [p. 473, cols. 1 & 
2. ] 
Rule against an order of the Distric 
Judge, Faridpore. | 
Babu Sarat Chandra Ray | Chaudhury 
(with him Babus Dinesh Chandra Ray, 
Phanindra Lal Moitra and Bansori Lal 
Sarkar), for the Petitioners:—The testator, 
Kisori Lal Sarkar, died on 22nd 
December 1914. “The application for 
Probate was made on 15th March 1922. 
One of the sons objected to the 
inclusion of a house at Deoghar which 
was subsequently given up. Then 
there was an enquiry by the Collector 
under section ig-H of the  Court-Fees 
Act. The Collector required additional 
Court-fees to be deposited. On moving 
the District -Judge the amount was 
reduced. The Court-Fees Act is a complete 
Act in itself. The Court below has awarded 
costs. There is no provision for costs in 
the Act. Refers to section 35, Civil 
Procedure Code. The provisions of the 
Code do not apply. Refers to section 27, 
Land Acquisition Act: In the goods, of ` 
James Raley Augustus Stevenson (x). 
Babu Dwarka Nath Chakraburty (with 
him Babu Surendra Nath Guha), for 
the Secretary of State:—The enquiry 
‚was a part of the proceedings under the 
Probate and Administration Act. Refers to 
section 55*of the Probate and Administra- 
tion Act. 
[Cuminc, J—lLook at. section 99 of 
the Act.] 
But enquiry has to be held in case of 
further valuation. The Collector will call 


(1) 6 C. W.N. 898, 
) 
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upon the parties to pay costs. 
Collector has power to award costs." 

Babu Sarat Chandra Ray Chaudhry, in 
reply:—The Collector may only recover 
costs as part of the land revenue. He can- 
not execute the decree for costs as he was 
no party to the proceedings. 

JUDGMENT.—This Rule arises out of a 
reference under section 19 of the Court- 
Fees Act, 1870. 

It appears that, after Letters of Adminis- 
tration, had been granted to the petitioner, 
a question arose as to the valuation of the 
properties in respect of which they were 
granted. The Collector made a valuation, 
which was not accepted by the petitioner. 
The Collector thereupon moved the District 
Judge to hold an inquiry into the true 
value of the properties under sub-section 
(4) of section 19-H of the Court-Fees Act, 
The District Judge modified the Collector's 
valuation, and directed the petitioner to 
pay Rs. 191 annas 6 pies 6 as costs of the 
inquiry” into the question of valuation. 

It is contended on behalf of the 
petitioner that the Court had no power to 
award costs in a proceeding under section 
I9-H of the Court-Fees Act. 

There does not appear to be any provision 
in the Act for awarding costs in such a 
proceeding. Section 19-J provides that any 
excess fee found to be payable on an inquiry 
held under section r9-H, sub-section (6) 
may be recovered from the executor or ad- 
ministrator as if it were an arrear of land 
revenue by any Collectot in any part of 
British India. There is no provision for 
the realisation of any costs which may be 
incurred in connection with an inquiry un- 
der section 19-H, and this indicates that the 
Act does not contemplate the awarding 
_of costs in such a proceeding. Only the 
excess fee is to be realised as an arrear of 
land revenue under the Statute. The 
costs cannot be so recovered as there is 
no provision for it and we do not see how 
the Collector, who is no party to th» Probate 
procseding, can recover the costs from the 


s 
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executor or administrator as an ordinary . 


suitor, in the absence of-any provision to 
that-effect in the Statute. 

Reliance is placed on behalf of the oppo- 
site party on section 53 of the Probate and 
Administration Act which lays down that 
"the District Judge shall have the like po- 


~~ 
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wers and authority in relation.to the grant- 
ing of Probate and Letters of Administra- 
tion and‘ all matters connected therewith 
as are by law vested in him in relation to 
any civil suit or proceeding depending in 
his Court. But the granting of Probate 
is not affected by the valuation pecu 
ings under section 19-H of the Court-Fee 

Act, as section 19-I, sub-séction (2), fags 
down that the grant of Probate or Letters 
of Administration shall not be delayed by 
reason of any motion. made by the Collec- 
tor under section 19-H, sub-section (4). 

It is contended, however, that the words 
“and all matters connected therewith” in- 
clude proceedings under section r9-H of 
the Court-Fees Act. We do not think that 
they do. Wethink that those words have 
reference to matters such as the revocation 
of Probate, the production of accounts, 
and similar other matters. A proceeding 
under section 19-H merely decides a revenue 
dispute between the Collector and the holder 
of Probate. 

We are of opinion that the Court has no 
power to award costs in a proceeding un- 
der section I9-H of the Court-Fees Act. 
The order of the Court below is accordingly 
set aside and the Rule is made absolute. 

We make no order as to costs. 

B. N. Rule made absolute. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. l 
"SECOND CIVIL APPEAL NO. 544 OF 1921. 
February 9, 1923. 
Present -—Mr. Batten, J. C. 
JAGANNATH—Jupcment-DEBTOR— 
APPELLANT 
Versus 
BEHARI LAI, AND ANOTHER—DECREE- 
HOLDERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 11— 
Limitation Act (IX of 1908), Sch. I, Art. 182— 


in 
accordance with iaw— Order nol appealed agains 
— Order, whether can be questioned subsequently— 
Res judicata, principles of-— Application to exe- 
cution proceedings. 

When a competent Court has deciled even 
though wrongly that an execution application is 
not in accordance with law, that order. cannot . 
be questioned in subsequent execution proceed- 


ings. 
Mungul Fershad Dichit v, Grija | Kant 
Lahiri, 8 c. 51; IX C. Lr R. ie 2e A. i. 125; 4 Sar 


` 


X 


4n 
. JAGANNATH V. BEHARI LAL. 
P.C.J. 249; 4 Ind, Dec. (N s.) 32, (P.C.), and Joyan- 
uddin Khan. -Jamtruddin Sarkar, E Ind. Cas. 
916; 21 C. W. N. 835, relied on. . 
Though ordersin execution proceedings do not 
come directly within the language of section 11 
of the Civil Procedure Code, yet such orders, if 
not appealed from, are binding on the parties in 


Subsequent proceedings on principles analogous 


to those of ves judicata strictly so-called. 

‘ 1s oe Rup Kuari, 6 A. 269; TI 
OA. 37; 4 oar. P.C. J. 489; 3 Ind. Dec. (N. s. 
718 (P. C.), reiied on. 4 : - l ) 


Appeal against the order of the District 
Judge, Saugor, dated the 2nd August 1921, 
in Civil Appeal No. 71 of 1921. 


JUDGMENT.—The appellant had a decree 
final for sale of immoveable property. 
The last application for execution was 
filed on the ist September 1920, and 
the question whether it is within time 
depends on whether ‘or not the last 


‘previous application, made on the 18th 


February 1918, was an application, for 
execution in accordance with law within the 
meaning of clause 5 of Art. 182 of the Limita- 
tion Schedule. The' application was for Form 
C to be sent to the Collector for sale of the 
property mortgaged and no inventory of 
the property was needed as the decree 
showed what property was to be proceeded 
against. Nevertheless, the Court passed 
the following order on the 21st February 
1918:--—“‘Decree-holder No. 2 in person. 
There is no inventory of the property at 
the foot of the application in accordance 
with order and is rejected as such with 
costs on applicant." * 

2. The decree-holder acquiesced in this 
order, thatis to say, he did mot appeal 
against it. In dealing with the present 
application for execution the Executing 
Court held that the application of February 
1918 was notin accordance with law and dis- 
missed the execution application as time- 
barrred. The District Judge held that the 
application of 1918 was in accordance with 
law and directed the execution to be proceed- 
ed with. Neither Court adverted to the 
effect of the Munsif’s order quoted above. 
The learned Counsel for the appellant, 
the judgment-debtor, concedes that the' 
application of 1918 was according to 
law and that the Munsifs order was 
wrong, but he contends that as the Munsif 
rejected the application as not being in 
accordance with law, his decision is final 
aud cannot be ze-opeued, ` i 
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3. This is not a case where the application 
was returned for amendment, but was not - 
re-presented. ‘here is a conflict of autho- 
tity as to whether or not in such 
cases there was a decision that the appli- 
cation was not in accordance with law. 
The facts here are quite different; the appli- 
cation was definitely rejected as not being 
in accordance with law. ‘That is to say, it 
was rejected under r. 17 (1) of O. XXI 
which provides that “the Court shall as- 
certain whether such of the requirements 


-of rules 1r to r4 as may be applicable to 


the case have been complied with; and if they 
have not been complied with, the Court 
may reject the application, or may allow 
the defect to be remedied then and there 
or within a time to be fixed by it." 

4. Sub-rule (2) provides that where an 
application is amended under the provisions 
of sub-rule 1, it shall be deemed to have been 
an application in accordance with law. 
It seems to follow that if an application 
is rejected under sub-rule (x) it is rejected 
because it is not "in accordance with law” 
which are also the words used in Art. 182 
(5) of the Limitation Schedule. Therefore, 
the Munsif rejected the application because ` 
he decided that the application was not 
“in accordance with law." No doubt, the 
order of rejection was a wrong one; the appli- 
cation fell under sub-rule (2) (7) (#2) of r. II, 
of O. X XI, being for the sale of property, 
without attachment, and rule I3 prescrib- 
ing a description of the property applies 
only where there is an application for attach- 
ment.  Stillless does rule 12, which pre- 
scribes an “inventory” of moveable property 
to be attached, apply. Nevertheless, the 
Munsif had jurisdiction to decide that the 
application was not according-to law, and 
we have to see whether his decision can be 
re-considered now. l 


5. In Ram Kirpal v. Rup Kuari (x) their 
Lordships of the Privy Council held that 
though orders in execution proceedings 
do snot come directly within the language 
of what is now section II of the Civil Pro- 
cedure Code, yet such orders, if not appealed 
from, are binding on the parties in subse- 
quent proceedings on principles analogous to 
those of res judicata strictly so called. In 


6 A. 269; 11 I. A. 37; 4 Sar, P. C. J, 


(1) 
489; 3 Ind. Dec. (N. S.) 718 (P. C.). 
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Mungul Pershad Dichit v. Grija Kant Lahiri 
(2) their Lordships held that when a com- 
petent Court had decided, even though 
wrongly, that an . execution application 
was not time-barred, that order could not 
be questioned in subsequent execution pro- 
ceedings. In Joyanuddin Khan v. Jamirud- 
din Sarkar (3) it was held that when an 
application had been rejected on the ground 
that it was not in accordance with the de- 
cree the application could not be regarded 
„as one in accordance with law and one 
' that would save limitation. In arriving 
at the conclusion that a rejection means 
that the application was not in accordance 
with law the same arguments were used 
as I have employed in paragraph 4 above. 

6. Finally, it must be considered whe- 
ther the question is affected by the fact 
that the order of the Munsif was passed 
against the decree-holder without any notice 
having been issued to the judgment-debtor. 
In the case dealt with in Vyapuri Koundan 
v. Chidambara Mudahar (4) the Court 
without issuing notice to the judgment- 
debtor directed the decree-holder to amend 
his execution application by reducing the 
amount claimed, and the decree-holder 
did not appeal against the order or amend 
his petition which was accordingly rejected. 
It was held that the decree-holder was de- 
barred from claiming the larger amount in 
a fresh execution application and it was 
observed that the fact that the defendants 
were not called on to appear and an- 
swer the plaintiffs claim was immateri- 
al, and the bar of former adjudication 
cannot be avoided by a party who had the 
opportunity of pleading his case and of 
appealing. 

7. For all these reasons, I am of opinion 
that the order of the Munsif that the appli- 
cation of the 18th February 1918 was not 
in. accordance with law must be regarded 
as final. I set aside the order of tbe Dis- 
trict Judge and restore the order of the 
Subordinate Judge, dated the 18th April 
I921, dismissing the execution application 


as time-barred. 
Order set aside. 


W. C. A.. 

(2) 8C. 51; 11C. L. R. 113; 8L A. 123; 4 Sar. 
P. C. J. 249; 4 Ind. Dec, (N. S.) 32 (P. tes 

EST 37 Ind. Cas, 916; 2r C. W. N. 8 

4 


: INDIAN CASES. ` - 2S 
UMAPATI SAMANTA U. SHEIKH MOSEETULLA, 
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35. 
I8 Ind, Cas. 607; 37 M. 314; 24 M, Ie» J. 26. 
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CALCUTTA HIGH COURT. 
APPEAL, FROM APPELLATE DECREE 
NO. 1029 OF 1920. 
i May 22, 1922. ` 
Present :—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
UMAPATI SAMANTA AND OTHERS— 
~—DEFENDANTS—APPELLANTS 
VEYSUS 
SHEIKH MOSEETULLA AND OTHERS— 
PLAINTIFFS— RESPONDENTS. ` 
Civil ‘Procedure Code: (Act V of 1908), O. 


XXXII, v. 4 (3)— Guardian of minor-— Consent, 
whether a Invalid appointment of guardian 


| —Decree against minor, whether void or voidable. 


No person can be appointed a guardian ad 
Hiem of an infant without his consent. 
When a guardian has not been validly appointed 


ia respect of a minor defendant, he is not a party 


to the suit and is not bound by the decree made 
against him. Thedecree is void and not merely 


. voldable, [p. 476, col. 2.] 


Appeal against the decree of the District 
Judge of Bankura. dated the 20th of 
January 1920, affirming the decree of the 
Munsif, 3rd Court, at Bishenupur, dated the 
26th "February 1918. 


Babu Peary Mohun Chatterjee, for Appel- 
lants:—I beg to:submit that the guardian 
did not file her consent, she did not show any 
willingness to act as a guardian. Refers to 
Narsing Narain v. Jahi Mistry (13) and 
Krishna Chandra Mandal v. Jogendra Narain 
Roy (2). She was appointed guardian after 
arguments were heard. So the judgment and 
the decree of the Court below will have to be 
modified. The plaintiff cannot be entitled to 
a decree as regards the share which belonged 
to the three infants. 


Babi Rishindranath Sarkar, for the Re- 
spondents:—The decree cannot be void but 


.is voidable at the instance of the minors in 


a separate suit: Munnu Lal v. Ghulam Abbas 
(3). The presumption is that guardian was 
properly appointed.' "There was no affidavit, 


 noapplication to show that the guardian 


did not give her consent. The plaintiff did 
all that he could for the appointment of the 
The presumption as to proper 


1) 13 Ind. Cas. 414; 15 C. L. J. 3. 
i ba Ind. Cas. 139; 19 C. W. N. 537; 20 ©, 


I. 
(3 6 Tid: Cas. 78 32 A. Re aera C. A. 
12; Bom. L. R. 439; 1 ERA 


571.29 Me In Js sen 37 LA, 2 18 ICE 123 (P, Ce 


^: appointed ` guardian unless 
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| UMAPATI SAMANTA v. SHEIKH MOSEXTULLA. 


appointment of guardian is in my favour 


could 


unless it is rebutted. 


[MOOKERJEE, J.—She ‘not be 


-consent:] ` 


According to Munnu Lal v. Ghulam Abbas 


(3): the appointment must be presumed to 
"have been properly made unless the con- 


1 


trary is proved. There is nothing in the 
record to show that the appointment was 
not properly made: The decree can be set 


aside by the minors but not at the instance 


of. a. third party. 


Babu P. M; Chatterjee, replied: briefly 


and' cited Surendra Nath Bose v. M ud 

. Math Bose (4). 

E JUDGMENT.--This is an appeal by the 
‘defendants ima suit for recovery of possession 


of land'on declaration of title. The property 


belonged admittedly to one Sobban who. 
.had mortgaged it to the plaintiff. The: 


plaintiff instituted a suit on the. rst August 
I9I3 to enforce his security. The parties, de- 
fendants to that suit, were the representa- 
tives of the mortgagor who had died mean- 


while. These representatives were his widow, 


his eldest son who was sui juris arid 
three infant sons.. The mother of the in- 
fants: was, apparently proposed for appoint- 
ment as a guardian ad litem and.we shall 


assume for our present purpose that the 


requisite notice was duly served upon her. 
There.is no evidence to show that she.enter- 


. ed appearance and accepted the guardianship. 


At the trial the suit was defended by the 


eldest son dlone and there was no appear- 


ance on behalf of the widow either for 
self or as guardian’ of her infant’sons.: The 
trial was concluded, the arguments were 
heard and the judgment was reserved. 
Thereafter, an order was recorded in the 


: order-sheet to the effect that the widow 


. be appointed" guardian ad hem. of her, in- 


fant sons. 'The suit was then decreed on 


` contest against the eldest son and ex. parie ` 
‘against the other defendants.. 


This Cccrce 
was made on the 25th February 1914. The 


' "decree was executed and at the sale which 
‘followed the. plaintiff became the purchaser. 
Inthe interval the appellent had purchased 


the property from the representatives of 


the mortgagor on the 4th November 1913 : 
. and they resisted the plaintiff when be pro- 


ceeded.to take possession. This: is the gene- 
i e Ind, Cas, Tr 25 C, W.N: 525." 


she gave her' 


sis of the present suit. 
instance decreed the suit and that decree 
has been affirmed by the District Judge. 
On the present appeal it has been contended 
that the. decree cannot be maintained beyond 
11-32nd share and that the plaintiff i is not 
entitled to a decree in respect of .2I- 32nd 


.Share which belonged to the three infants. 


In our opinion this contention is, well- 


founded.. 


It is now firmly established that mo | 
a guardian 2 


petson can be appointed 
ad litem of an infant without his consent. 
Ín the present case, the mother of the infants 
was appointed without her consent. She 


never entered appearance and it is conse- : 


quently needless to consider what the posi- 
tion would have been if'she had defended 
the suit on behalf of the minors without 
a formal order for appointment. 
events which have, happened, it is. plain 
that the infants were not represented at 
all and they were in no sense parties to that 
litigation. “Consequently, they were not 
affected by the.mortgage-decree. This 
view is in accord with the rule enunciated 


‘in Narsing Narain v. Jaht Mistry (1) and 


Krishna. .Chandra Mandal v. Jogendra 
Narain Roy, (2) and Surendra Nath Bose v. 
Aghore Nath Bose (4). 

We have been pressed to hold, hoses er, 
that the decree against the. infant was not 
void but voidable, and that only at the 
instarice of the infants themselves. In 
support of this view, reliance has been 
placed upon the decision in -Tangor Majki 
v. Jaladhar Dears (5). But that case cannot 
be treated as good law in view of the later 
decision of the Judicial Committee in Raskid- 
un-nisa v. Muhammad Ismail Khan (6), 
namely, that when a guardian has not tecn 
validly appointed in respect of a minor, 
he is not a party to the suit and is not bound 
by the ‘decree made against him. This 
view is in no way inconsistent with 
the decisions of the Judicial Committee in 
Wahan dw. Banke Behari Pershad’ Singh (7). 
Munnu Lal v. Ghulam Abbas (3). In 
Wahan v. Banke Behari Pershad Singh (7) 

(3) 5 Ind, Cas. 691; 14 C. W. N. 322.) 

' (6). 3 Ind. Cas. 864; xo C. L. J. 318; x3 C. W. N. 

1182; 6 A. L.'T. 822; 11 Bom. IL. R. 1225; 6 M. L. 
T. d I9 M. L. T. 631; 31 A. 572; 36 I.A. 168 


(P 
. (7) 30 C. 1021; 30 I. A. 182; 7C WENG oal; 


DT MR 8 Sar. P. C. J. 512 (E, C). 


The Court of first | 


In the . 


r 
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the person who acted as guardian ad litem - l 


was not, formally appointed, but he was 


recognised as guardian ad litem by ` ‘the - 
the - 


Court.. In these circumstances, 
Judicial Committee held that after such 


recognition --and such ‘representation of. 
the interest of the infant, it was too 
late" to dispute his appointment. 


In Munnu. Lal  v..Ghulam Abbas (3Y 
objection was taken on the ground that there 
was no affidavit filed before the guardi- 
an was' appointed. 
'absence of the affidavit.did not invalidate 
the appointment of the guardian. - The, case 
before us, however, is of an entirely different 
description: - Here the record of the mort- 
gage-suit makes it abundantly clear that the 
'jnfants were really no parties to the suit 
and are not bound by the decree made there- 
in. 


-in part. The decree made in favour of 
the plaintiff will be restricted. to 1i1-32nd 
shate of the property which represents the 
interest of the widow and the eldest son 
of the mortgagor. Each party will pay-his 
own costs throughout the litigation. 

BN, Appeal partly allowed. 


LAHORE HIGH COURT. 
CIVIL APPEAL No. 2030 OF 1920. 
; May 16, 1922. 

-. Present -—Mr. Justice Broadway. 
E ARSI DAS—DECREE-HOLDER— 
APPELLANT 

DEYSUS : 
RAMZAN AND ANOTHER—]UDGMENT- 
‘DEBTORS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 48 
(1) (D,O. X X, v. 31,0. XXIII,r.4—EXxecution 
of decree, application 'of— Compromise-— Decree made 
payable by “instalments—Dismissal of execution 
application—Dismissal order, whether one “directing 
payment of money"— Limitation, whether extended. 
The provisions contained in O. XXIII of. the 
Civil Procedure Code are, by virtue of r. 4, of; the 


Order, inapplicable to any ‘proceeding in execu- . 


. tion of a decree or order  |p. 478, col. 1.] 

To render the provisicn.contained in clause (b) 
of sub-section (1) of section 48 of the Civil Procedure 
Code applicable to a case there must be an order 
directing the payment of money on a-certain date. 
Such an order can only be passed-under O. XX, 

t. 11 of the Civil Procedure Code. [e 478, col. Lr 
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It was ruled that the. 


4 
- 


mw 


, 
p 
2 


` Before any elder cat be. passed under O, XX, 
r. ix of the Civil Procedure Code, the application 
on which it is made must, be within time. [p. 478, 


' col.2.]. 


Jhott Sahu v. Bhubun Gir, 11 C. 143; 5 Ind. 
Dec. (N. S.) 854 and, Perumal Naicker vw. Davood 
‘Rowther, 34 Ind. Cas. 393, referred.to. | 

. In execution of a decree the parties filed a com- 
promise whereby the decretal amount was to be 
‘paid by instalments and on default in payment of a 
certain number of instalmetits the decree-holder was 
to be-at liberty to execute the dectee for the full 
decretal amount. The Executing Cotirt thereupon 
dismissed the execution proceedings, but did not 
embody the terms of the compromise in its order: 

Held, that the order made by the Court did. not 
amount to a subsequent order directing payment of 
money at a certain date within the meaning of 
section 48 (1) (b) of the Civil Procedure Code, 
so as to extend the period laid down by the secticn 
d which a decree cannot be executed., [p. ie 
col. 2.] : i 


Miscellaneous sound appealfrom the rds 


. of- the District Judge, Ferozepore, dated 
The result is that this appeal is allowed i 


the 21st April 1920, affrming that of the 
Subordinate Judge, znd class, Ferozepore, 
dated the 18th November r9rg. 


‘Lala Fakir Chand, for the Appellant. | 


Mr. S. A. Razaq, tor Mr. oe Khan, . 
for the Respondents. -- 


JUDGMENT.—On the 20th "of “Marah, 
1900 one Banarsi Das obtained a decree 
against Ramzan, etc, for Rs. 796-14-3 and 
costs. On the 7th of August.1907, Banarsi 
Das proceeded to execute this decree and 
applied to the Coürt for -the attachment 
and sale of certain lands belonging 'to the 
judgment-debtors. Notice was issued to 
them and on the 28th of August 1907 they 
asked for and obtained time -in order to 
come to a settelment. 


On the 18th of November: 1907. a compro- | 
mise'was filed in Court by the decree-holdér 


„and the judgment-debtors according to. 


which: it was agreed that the: decretal sum 
should be paid iin half-yearly instalments 
of , Rs. 50,the first . payment to tke: 


. made in Hari I965. It was also provided 


that, in' the event of: there being a default 
in four payments, the whole sum would be 


recoverable at once. 


mr 


The‘ parties’ statements were recorded 


“andthe following order passed-:— 


“ In accordanee with the compromise the 
proceedings’ be: filed as‘ unsatisfied, as the 


, decree-holder says; aes he will now act of, 


the: new, contracti? 2 


r - 
- 
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On the 29th of May 1912 the decree-holder - 


applied for execution of the decree alleging 
that there had been defaultin the payment 
of four instalments which gave him the right 
to recover the whole amount at once. Before 
notice was issued the Court, on the 5th of 
July ror2, passed an order to the effect 
that the application was within time having 


regard to the instalments agreed on as well | 


as having regard to the decree itself. . It 
was also held that the decree-holder was 
bound by the terms of the compromise and 


that default had not then been made of the. 


necessary fourinstalments. The proceedings 
were finally filed on the 25th of July 1912. 

On the roth of February 1919 tbe decree- 
holder filed the present application for 
execution which the Courts below have 
held to be barred by limitation as having 
been made more than 12 years from the 
date of the decree, t.e., 20th March 1906. 
Against this decision Banarsi Das has come 
up to this Court in second appeal through 
Mr. Fakir Chand and I have heard Mr. 
Abdul Razaq for the judgment-debtors- 
- respondents. ‘The amount alleged to be 
due was Rs. 468-14-3. "M 

For the appellant it has been urged that 
the order of the Court, dated 18th November 
1907, amounted to a subsequent order 
' directing payment of the decretal amount 
on certain dates in accordance with the 


compromise that had been sanctioned and | 


- that such an order was covered by section 48 


(b), Civil Procedure Code., It was also con- - 


tended that a compromise was not barred by 
O. XXIII, r. 4, Civil Procedure Code. In 
the latter contention I am unable to agree, 
as O. XXIII, r. 4, Civil Procedure Code, 
corresponding to section 375 (a) of the Code 
of 1882, is explicit in its terms and specially 
declares O. XXIII to be inapplicable to any 


proceedings in execution of a decree or 


order. ; ; "M 
It remains to be seen how far the order 


of the 18th November 1907 can be regarded , 


extending the period of limitation. .Sec- 
Tm 48. of pum kanga Code is similar in 
terms to section 230, paragraphs 3 and 4 of 
the Code of 1882. ‘To render Section 48 (b) 
applicable, there must be an order directing 
the payment of money. on 8 certain date 
and such an order couldin this case have only 
been passed under section 210 o. the old 
Code. It has been urged that although 
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the order passed on the 18th November, 
1907, is not explicit in its terms, nevertheless 
it should be regarded as one having been 
made under section 210. Mr. Fakir Chand 
referred to Kedar Nath Banerjee v. Kulman 
Sardar (x), in which it was laid down that 


-in construing pleadings, judgments and 


decrees in this country, the most liberal 
construction must always be accepted. 
With this dictum I have no quarrel, bit it 
seems to me that before any order could be 
passed under section 210 (new O. XX, r. 1x) 
the application on, which such an order is 
made must be within time. It is true 
that in JAoti Sahu v, Bhubun Gir (2), very 
liberal construction was placed on an order 
under section 210 and that ruling was cited 
with approval in Perumal Natcker v, Davood - 
Rowther (3). It was, however, pointed out 
in the later ruling that the learned Judges 
responsible for [hots Sahu v, Bhubun Gir (2) 
had apparently lost sight of the provisions 
of Article 175 of the Limitation Act. While 
I would be quite prepared to give the widest 
possible construction to the order in this 
case, (dated 18th November 1907), it seems 
to me that it cannot be regarded as an 
order passed under section 210, Civil Pro- 
cedure Code, inasmuch as the Court on that 
date had no jurisdiction to pass an order 
under thàt section more than six months 
having elapsed from the date of decree. 

It was next contended by Mr. Fakir Chand 
that, inasmuch as the compromise had been 
acted on, the judgment-debtors were estop- 
ped from denying their liability, and reliance 
was placed on Bunwari Lal v. Abdul Ghafur 
Khan (4). : That decision, however, does not 
appear to me to afford the appellant any 
assistance, for it appears that the agreement 
in that case was accepted by the Court and 
embodied vn the decree, although from the 
report of the case all the facts are not ascer- 
tainable. I am, therefore, unable to hold 


that by the filing of this compromise the 


time for execution of the decree was in any 
way extended. 

Finally, it was argued that the’ order 
passed in 1912 referred to above must be 


(0) 5C L J. 25. 

(2) 11 C. 145;.5 Ind. Dec. (N. S.) 854. 

(3) -34 Ind. Cas. 393. . 

(4) .1 Ind, Cas. 48; 5 P. L. R. 1909; 4 F. W. R, 
1909. A EH . 
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regarded as ves judicata although it was 
passed ex parte, and in support of this 
contention my ‘attention was drawn to 
Periakaruppan Chetty v. Chidambara Tam- 
. biran (5). Doubtless there are instances 
where an ex. parte order may operate as 


res judicata, but I am unable to see that in . 


I9I2 any order was passed which can be 


regarded as extending the time. All that 
that order, as I read it, amounts to 18 that 
tne parties are bound by the compromise 
arrived at, and itis not denied by the judg- 
ment-debtors-respondents, that they are 
not bound by the terms of the settlement 
of the 18th November 1907. 


- 


It seems to me that the question is really 


concluded by a decision of this Court reported 
as Nanak Chand v, Anant Ram (6). As 
pointed out by the learned District J udge 
the facts in that case and in the present Ones 
are almost. identical and following that 
decision I dismiss this appeal with costs. 
Z. K. , Appeal dismissed. 
. (5) 33 Ini. Cas. 443; 3 L. W. 339) (1916) 2 
M. W. N. 6 


. N. 64. 
(6) 26 P. R. 1894. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREES NOS. 790 
OF 1918 and 2670 OF I9QI7. 

August 21, 1922. 
Present -—Justice Sir Asutosh Mookerjee, 
Krt., and. Mr. Justice Rankin. 

IN No. 790 OF 1918 
MIDNAPORE ZEMINDARY COMPANY 
; LIMITED—APPELLANTS 

VEYSUS l 
ISHAN CHANDRA CHOWDHURY AND 

OTHERS— RESPONDENTS. 

In No. 2670 OF 1917. 
MIDNAPORE ZEMINDARV COMPANY 
LIMITED—-APPELLANTS 

po VEYSWS 

DAYADRA NATH BHOWMIK AND OTHERS 
v —— RESPONDENTS. - 
` Cil Procedure Code ( Act V of 1908), O. X X TI, 
Y". 4, I1 — Appeal against decree for possession vn 
favour of several peysons— Death. of one of several 
vespondenis— Representative not brought on record 
wilhin time— Appeal, whether entertainable. 

Where an Appellate Court is called upon to set 
aside a decree for possession of land- in favour 
of several persons one of whom has died 
and his representative-in-interest has not been 
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brought on the record within the time allowed 
by law, the appeal is infructuous and cannot be 
entertained inasmuch as even if the appeal 
were to succeed, the representative-in-interest 0 
the deceased respondent would not be bound by the 
judgment of the Appellate Court and would be . 
at liberty to execute the decree in its entirety as 
one of several joint decree-holders. à i 

Kali Dayal v. Nagendra Nath, 54 Iud. Cas. 822; 
30 C. I4 J. 217; 24 C, W. N. 44, followed, 

. In NO. 790 oF 1918. : 

Appeal against the decree of the District 
Judge of Nadia, dated the roth of September 
1917, modifying the decree of the Subordi- 
nate Judge, Nadia, dated the x3th of 
March 1916. 

| ` Iw No. 2670 OF 1917. 
Appeal against the decree of the District 
Judge, Nadia, dated the roth of September 
1917, affirming the decree of the Subordinate 
Judge, Nadia, dated the r3th of March 
I9g16. | |. l 
Babu  Dwarkanath Chakraburiy (with 


him Babus Brojo Lal Chakraburty, 
Kryishnakamal | Mora. and Narendra 
Kumar Bose), for the Respondents:— 


I have a preliminary objection to the hearing 
of the appeal. The appeal is infructuous 


inasmuch as plaintiff No. 4 who died in 


1920 has not been substituted. They obtain- 
ed a Rule which was discharged. The decree 
of the lower Appellate Court will remain 
in favour of the representatives of the dead 
plaintiff. See Kali Dayal v. Nagendra 
Nath (1). | 

Mr. U.. N. Sen Gupta (with him Babu 
Probodh Kumar Das), for the Appellants:— 
The appeal will proceed inasmuch as the 
plaintiffs are jointly entitled to the prop- 
erty. Hence decree a not separable. m 

SECOND APPEAL NO. 2670 OF 1917. 

This appeal is directed against a 
decree for possession and mesne profits, 
made in the following terms: ‘The 
plaintifis will recover their possession of 
2 annas 17 gundas 2 kara I kranti share in 
the Mehal with mense profits and interest 
at 6 per cent from which their share of the 
purchase price of Rs. 1,366-9-16-2-2 will be 
deducted. The plaintiffs will also be entitled 
to recover their costs throughout from 
defendant No. I with interest at 6 per. 
cent. except the costs incurred in the 
Court of first instance.” 


(1) 54 Ind. Ces, 822; 30 C. L. J. 217] 24 C.W.N. 
44- 


- 
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In this appeal, which has been preferred 
by the first “defendant, the respondents 
are the plaintiffs One of these plaintiffs, 
Taran Krishna Bhomik, died on the 4th 
January 1920 during the pendency of the 
appeal. No steps were taken to set aside 
the abatement within the time allowed 
by law; and in aüswer toa Rule obtained 
to amend the record, it was pointed out by 
the respondents that the Rule had been 
granted on a_ petition which contained 
statements substantially untrue. The Rule 
was thereupon discharged. The position 
is, that we are now called upon to set aside 
a decree for ‘possession which enured to the 
benefit of four persons, one of these persons 
is dead and’ his representative-in-interest 
has not been brought on the record. In 
these circumstances, it is impossible for us 
to.hear the appeal against the decision of 
the District Judge. Even if the appeal were 
to succeed, the representative-in-interest 
of the deceased plaintiff would not be bound 
by our judgment and would be at liberty 
toexecute the decree in its entirety a5 one of 
several jóint decree-holders. The appeal 
has consequently becomé infructuous. This 
view accords with that adopted in the case 
of Kali Dayal v. Nagendra Nath (x) which 
follows a long line of decisions in this Court. 
The appeal'is accordingly dismissed with 
costs. The cross-objection is not pressed 
and is, therefore, dismissed. < 
SECOND APPEAL No. 790 oF 1918. - 

This judgment, it is conceded, will govern 
the other appeal Second Appeal No. 790 
of 1918 which is also dismissed with: costs. 

ios, 7 Appeals dismissed. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL N . 1749 OF 1919. 
July 8, 1922. 
Present : —Mr. Justice Scott-Smith and 
Mr. Justice Brasher. 
WALLI AND OTHERS—DEFENDANTS 
—ÁPPELLANTS 
UEFSUS 
KHUDA BAKHSH-—PLAINTIKF 
— RESPONDENT. 
Colontsation of Government Lands (Punjab) 
Act (V of 1912), s. 19—Registration Ad (XVI 
of 1908), s. 17-—-Limitation Act (IK of 1908), 
Sch. I, Avis. 63, 115—Government tenani— 
Agreement to pay share of produce or certain sum 
of money, validity — of— Registralion, whether 
necessary— Suit to recover amount - payable on 
default — Limitation. 


Defendant, a Government tenant, agreed, for 
consideration received, to pay to plaintiff half 
the produce of certain land and in default to pay 
a sum of money annually. Defendant having 
made default plaintiff sued to recover the 
amount payable under the agreement: 

Held, (1) that the agreement did not transfer 
any of the tenancy rights of the defendant to 
the plaintiff, nor could it be said to create a charge 
thereon, and that, therefore, it did not offend 
against the provisions of section 19 of the Coloni- 
;sation of Government Lands (Punjab) Act; 
[p. 48r, col. 2.] . 

(2) that the agreement did not create any rights 
in the future produce of the land in the plaintiff 
and, therefore, did not require registration under 


‘section 17 of the Registration Act; [p. 481, col. 2.] 


(3) that the suit was not one for the recovery 
of interest but for compensation for the breach 
of the agreement to pay a share of produce and 
fell- within the purview of Article 115 and not 
Article 63 of Schedule I to the Limitation Act.: 
fp. 4815, col. 2.) 

Second appeal from the decree of the 
District Judge, Shahpur, at Sargodha, 
dated the roth June 1919, reversing 
that of the Junior Subordinate Judge, 
Sargodha, dated the izth April x9rg. 


Lala Fakir Chand, for the Appellants. 

Messrs. Nanak Chand and M. A. Ghani, . 
for the Respondent. 

JUDGMENT.—'lhis is a second appeal 
by Wali and his two brothers, the sons of 
Jalal, from the order of the District Judge, 
of Shahpur, decreeing plaintiff-respondent’s 
claim for Rs. 1,400. Jalal was a Govern- 
ment tenant under Act III of 1893 and it 
appears that Khuda Bakhsh, respondent, 
advanced him various sums of money 
in order to enable him to comply with 
the terms of his tenancy. The tenancy 
was what is called a horse-breeding one, 
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and Jalal had to keep a mare for the pur- - 


poses of breeding.’ On the oth of March 
1906 Jalal executed two documents in 


favour of ‘Khuda Bakhsh (P-3 and P-4). 


Exhibit P-3 was a bond in which he admitted 
that he owed Khuda Bakhsh Rs. 798-11-0 
and promised to pay the same to him on 
demand without interest. Exhibit P-4 was 
an agreement by Jalal in favour of Khuda 
Bakhsh in which he stated that he owed 
him Rs. 798-11-0 for which he had given 
him a bond. He went on to say that he 
would pay Khuda Bakhsh half the produce 
of the square which was in his name in 
Chak No. 98. If he made default in 
giving the produce, Khuda Bakhsh 
would be entitled to realise the sum of 
Rs. 798-1r-o together with Rs. 200 on 
account of munafa annually. So long as 
Jalal paid the batat, Khuda Bakhsh was 
not to be entitled to realize the principal 
sum due. Jalal is said to have complied 
with the terms of the agreement and to 
have paid Rs. 200 annually to Khuda 
Bakhsh. After his death, the tenancy 
was entered in the name of Wali 
as appears from the agreement  P-5. 
On 6th March 1:912 Wali executed 
the two deeds, P-5 and P-6, in favour 
of Khuda^Bakhsh. P-6 was a bond in 
which the executant acknowledged the 
‘debt of Rs. 798-11-0 due from his father 
but it contained no promise regarding 
payment. P-5 is an agreement which 
refers to the previous agreement of 1906 
executed by Jalal and goes on to say at the 
end :—'' Now, upon the death of my father, 
Jalal, the square has been entered in my 
name. ‘Therefore, I am executing a new 
agreement according to previous condi- 
tions and I promise that I shall accept and 
agree to the former conditions which my 
father agreed to." In this deed it is stated 
in the preamble that one of the conditions 
which his father agreed: to was that if he 
failed to pay’ half share of the produce 
yearly, he would pay Rs. 400. The first 
Court found that the deeds were duly exe- 
cuted but that the plaintiff's suit was barred 
by time. The lower Appellate Court held 
that the suit was not barred by time and 
that it was really one for interest and was 
governed by Art. 63 of the Limitation Act. 
It also held that the agreement sued upon 
was not ‘in contravention of section I9 of 
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Punjab Act V of i912, aad thatit did not 
r2yuire registration. On tnese findings the 
suit was decreed. 
. The first point taken in appealis, that 
the agreement is contrary to the provisions 
of section r9 of Punjab Act V of 1912, 
and is, therefore, void. In our opinion the 
decision of the lower Courts on this point 
is correct. It cannot, we consider, be 
sald that under the agreement either of 1906 
or of 1912, the tenant transferred or charged . 
any of the rights or interests vested in him 
under the Government Tenants Act, 1893. 
All that the executant of either of these 
agreements did was to agree. for considera- 
tion received, to pay to Khuda Bakhsh 
half of the produce of certain lands and 
if he failed to pay the produce to pay a 
sum of money annually. Neither agree- 
ment transfers any of the tenancy rights 
to Khuda Bakhsh nor can it be said to 
create a charge thereon. 

The next point urged was, that the regis- 
tration of the agreement is compulsory 


‘as it created or declared rights in immove- 


able property of the value of more than 
Rs. roo. Here, again, we agree with the 
lower Courts that registration was not 
compulsory. The agreement does not create 
any rights in the future produce in favour 
of Khuda Bakhsh. All that it does is to 
promise to pay a share of the crops or a 
certain sum of money. . | 
The point of limitation was only 
raised by appellants’ Counsel to this 
extent that he urged that the suit was 
governed by Art. 115 and not by Art. 63 
of the Second Schedule to the Indian Limi- 
tation Act. It cannot be said that the 
suit is one for interest. The agreement 
did not provide for the payment of 
interest at all. The suit is clearly one for 
compensation for the breach of the agree- 
ment to pay a share of produce and falls 
within the. purview of Art. 115 and the limi- 
tation is three years. Plaintiff can, there! 
fote, recover three years arrears of the sum 
promised to be paid. n 
It wasnext urged that the terms of the 
agreement executed by Wali in 1912 are 
unconscionable and that Khuda Bakhsh be- 
inga Lambardar exercised undue influence 
in order to make him execute it. Now, 
undue influence was never pleaded, It 
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is quite clear that under the deeds of 1906 
Khuda Bakhsh had a good cau e of action 
against the estate of Jalal and this was a 
sufficient consideration for Wali to execute 
a fresh agreement. It is clear, however, 
from a perusal of P-5 that Wali agreed to 
the same conditions as his father had agreed 
to. Now, his father agreed to pay half 
the produce or Rs. 200 a year, whereas 
in the preamble of P-5 it is recited that 
Jalal had agreed to pay Rs. 400 a year 
if he failedto pay a share of the produce. 
This was a: mis-statement of fact which 
has not been considered by either of the 
lowér Courts. We, therefore, hold that while 
Wali executed the agreement (P-5) he only 
agreed to be’ bound by the same conditions 
as his father, one of which was to pay 
Rs. 200 a year if he did not pay the share 
.of: the produce. Khuda Bakhsh is, 
therefcre, entitled ‘to receive from him 

Rs. 200 yearly and not Rs. 400 as 
claimed. 

The next point is, whether Wali's brothers 
Malli and Gullu are liable. In our opinion 
they are not liable. The agreement (P-5) 
shows that Wali was entered in the records 
as tenant in place of his father and it is quite 
clear that Wali executed the agreement 
on his own behalf alone and not on behalf 
of either of his brothers. The decree against 
Malli and Gullu must, therefore, be set aside 
as a whole. The plaintiff is entitled to 
recover from Wali Rs. 600 in liew of three 
years” share of produce and from this sum 
has to be deducted Rs. 65 annually on 
account of Gangwal land less Rs. 15-12-0 
land revenue. Wali is, therefore, entitl- 
edtoa net reduction of Rs. 49-4-0 annually 
from the Rs. 200 due'by him. 

“We, . therefore, accept the appeal and. 
dismiss the suit of the plaintiff as against 
Malli and Gullu- in toto and reduce the 
. decree agaist Wali to one for Rs. 452-4-0. 
Plaintiff has made an extravagant claim 
and has also, it appears, acted fraudulently 
in getting Rs. 400 per annum instead of 
Rs. .200 entered in the agreement (P-5). 
We are, therefore, not prepared to allow 
him any costs and we direct that the parties 
bear their own-costs in all the Courts. 
ZK, a Lan accepted, 
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MADRAS HIGH COURT. 


APPEAL AGAINST ORDER NO. 294 OF IQ2I. 


February 22, 1922. 
Present :——Mr, Justice Oldfield and Mr. 
Justice Venkatasubba Rao. 
VEERVUDA MUD SIAL SDEIENOANT 4 
—AÁPPELLANT 
VEYSUS ; 
SUNDARASAM PILLAI AND: OTHERS—. 
PLAINTIFFFS—-RESEFONDENTS. 


Civil Procedure Code ( Act V of 1908), O. I xc 
vr. 8, 13, O.X VII, v. 3—-Dismissal for defauli— 
Appeal — Procedure— Jurisdiction, want da UN 
tion whether can be taken by way of appeal, 

Where after striking issues in a suit the Court, 
passed the order. “ The plaintiffs are absent. The 
suit is dismissed with costs:’ 

Held, that the order was one under O. IX, r. 8 
aoe not under O. X VII, r. 3 of the Civil Procedure 

ode. 

Pratiwadi Bhayankavam | Pichamma v. Kami: 
setti Sreeramula, 43 Ind. Cas. 566; 41 M. 286: 34 
M. L. J. 24; 23 M. L. T. x; (1918) M.W. N. 92 (F. hy 
referred to. 

An order under O. IX, r. 8 of the Civil Procedure: 
Code can be displaced only by an order under 
O. IX,r. 13. or by a successful appeal from an 
order under the latter rule. - 

Gilhinson v. Subramania Ayyar, 22 M. 221; & 
M. L. T. 287; 8 Ind. Dec. (N. S.) 158 and Parbati v. 
Torlst Kapri, 20 Ind, Cas. 1; 18 C. L. J. x28; 18 C, 
W.N. 604, relied upon. 

It is the practice of the Madras High Court to. 
allow an objection to be taken to an order on the, 
ground of want of jurisdiction by way of appeal . 


Appeal against an order, dated the gth. 
July, 1921, of the Court of the Third 
Additional Subordinate Judge, ‘Tanjore, 
at Mayavaram,in Appeal Suit No. 108 of 
1920 (A. S.. No 569 of 1920 of the District 
Court, Tanjore) preferred against the decree 
of the Court of the Principal District Mutisif, 
of ee in Original Suit No. 296 of 
191 

Mr. K. Bhashyam Atyangar, 
Appellant. 

Mr. K. Sankara Sastri, for the oan 
ents. 


JUDGMENT... 
Munsif, after a issues, ended his ps 
ment, She plaintiffs are absent. The suit 
is dismissed with costs.” The respondents-. 
plaintiffs before us then brought a “regular. 
appeal against the dismissal by the District 
Munsif. The Subordinate Judge dealt with. 
this as a regular appeal, allowed it and re- 
manded the case for fresh disposal after 
taking any evidence which might be adduced 


for the 
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by both sides. That -order is objected to 
here as without jurisdiction in the supple- 
mentary grounds of appeal which have 
' been filed before us. It is, we believe, the 
practice in this Court to allow an objection 
to be taken to an order on the ground of 
want of jurisdiction by way of appeal. 
In any event,in the present case we should be 
ready to treat the appeal as a petition for 
revision and use our revisional powers. 

The objection to- the lower Appellate 
Court's disposal of the matter as an appeal 
is that the dismissal by the District Munsif 
was, we must hold with reference to the 
wording of his order, under O.IX, r. 8; 
and could, therefore, be displaced only by 
the District. Munsif under O. IX, r. 13, or a 
successful appeal from an order under that 
provision. This is in accordance with 
Gilkinson v. Subramania Ayyar (1), no doubt 
a. decision under the former Code, and also 
with Parbati v. Toolst Kapri (2) a decision 
under the Code now in force. We respect- 
fully follow these decisions. 

The argument of the plaintiffs-respondents 
before us-is only that the dismissal was 
really under O. XVIL; r. 3. It .does not 
appear to us.in view of the wording of the 
District Munsif’s judgment to. have been 
so; and there is nothing before us on which 
we can find that there were facts to bring 
what happened within O. XVII rather 
than O. IX. In any case,the decision in 
Prativadi. Bhayankaram Pichamma v. 
Kamiselti Sreeramulu (3) is clear thatit was 
open to the District Munsif in case of default, 
and we must consider this as a case of default 
by the plaintiffs, even after the first hearing, 
to apply the provisions of O. IX. "Taking 
fhis view we: allow the appeal, set aside 
the order of the lower Appellate Court and 
restore the decision of the District Munsif 
with costs throughout. 


Vi N. VL Appeal allowed. 
^ £.X 


e 22 M. 221; :8.M. Le J. 287; 8 Ind. Dec. (N. S.) 
158. 

- (2) 20 Ind: Cas. 1; 18 C. L. J. 128; 18 È. W. N. 
6c 


ZU 
(3) 43 Ind. Cas: 566; 41 M. 286: 34 M L. J. 24; 
23M. C. T. x1 (zora) W. N: 92 (F. B.). 
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ALLAHABAD "IgE ‘COURT. "— 
"Civi, REVISION NO. 147 OF 1922. . | 
February 28/1923. 
Present. —Mr. Justice Piggott. and. “Mr. 
Justice Walsh. ` | 
SURJAN. SINGH AND OTHERS PLAINED 
—~APPLICANTS °° 
VEYSUS ` 
WAZIR SINGH AND ANOTHER—DEFEND= 
_ANTS—OPPOSITE PARTIES. 


- o: 
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Civil: Procedure Code (Act V' of 1908), s. 152-- 
Property' misdescribed in Dieu c com fone: jf, 
‘to correct. 


Where ‘through an :accidental anistake the prop- 
erty in -asuit is misdesctibed in the plaint, . and 
the misdescription is carried forward in the 
decree and Jakhalnama, the Court has jurisdiction 
under section 152, Evil. Procedure Code, to: correct 
the mistake., `’ ] 


Civil. revision from an order of the Second 
Subordinate Judge, Cawnpore, dated:. the 
7th October ‘1922, - 

FACTS.—One Musammat Kausalia .Kut- 
war, a Hindu widow, in possession .of.the 
property of her husband, Likha Singh, ir 
certain villages, having, died, there -was à 
dispute regarding the inheritance among 
Likha Singh’s reversioners. The defendants 
having succeeded in having their. names 
mutatedin the Revenue Courts, the plaintiffs 
sued them for recovery of their.share, and 
succeeded in getting a decree. In.the plaint, 
however, through error the property was 
described to be situated in Mahal. Likha Singh 
instead of Mahal Kausalia Kunwar. which 
was the description given in .revenue papers. 


The same description of the property found 


place in. the decree and the dakhalnama. 
At the time of mutation of plaintiff's names, 
the.Revenué Court objected to the entry 
being made until the property was correctly 
described in the Civil Court decree. There- 
upon the plaintiffs applied to the Civil.Court 
under section. 152, Civil. Procedure Code, 
for the necessary correction. being made 
in the plaint decree and dakhalnama, .and 
filed:an affidavit explaining that the mistake . 
was committed owing to wrong information 
and to the fact that the property originally 
belonged to Likha Singh. The Court below 
rejected the application with the remark 
that "the applicant has not produced any 
papers in support of the application nor bas 
satisfied if there is any law justifying the 
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amendnient of the plaint at this stage. 
File." Hence the Civil Revision. 

. Mr. Harnandan Prasad, for the Applicant. 
' JUDGMENT.—It is very unfortunate 
that the learned' Judge did not appreciate 
thé substance and importance of the appli- 
cation which was made to him. "There has 
been an unfortunate error—tfor our purpose 
it does not matter very much--in the paper 
record of thé case owing to a misdescription 
of a certain locality in the plaint. That 
error; unless Corrected after discovery, must 
necessarily be carried forward into the 
decree and either injuriously affect the 
rights of the plaintiff or misrepresent the 
true state of facts. In either case a Court, 
when that condition of things is present, has 
jurisdiction under section 152 of the Code 
to correct it. The application was a per- 
fectly proper one made under the right 
section and describing in paragraph 5 the 


nature of the accident which had led to the' 


misdescription. It was supported by the 
affidavit of one: Surjan Singh, the -plaintiff 
‘himself. ‘There was no possible legal objec- 
tion which could be raised to the application. 
"Unfortunately, the learned Judge has 
“decided: : < 

“ (x) that the applicant had not produced 
‘any paper before«tlie Court, whereas he had 
produced a very importànt,paper, namely, 
his affidavit; — 

(2) that he had' hot satisfied the learned 

‘Judge that. there was any law justifying 
- the amendment of the plaint. 
' Section 152 is the widest possible law 
‘justifying the amendment of any particular 
proceedings due to mistake of this kind. 
‘The matter must go beck to the learned 
‘Judge with directions to correct the plaint 
in accordance with the application ofthe 
plaintiff and, after notice to the other side, 
"to correct the decree and, unless anything 
has happened between tke plaint and ihe 
': decree to affect his judgment on tke sutsterce 
. of the dispute, the decree must follow tke 
"corrected pleint. 


^ M. A.A. Case sent back. 
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LAHORE HIGH COURT. 
SECOND Civi, APPEAL No. 431 OF 1922. 
July 31, 1922. = l 
Present -——Mr. Justice Broadway. ` 
CALI BAKHSH-—-PLAINTIFF—APPELLANT 
| + YENSUS coo voe 
GHULAM MUHAMMAD AND ANOTHER— 
. DEFENDANTS—— RESPONDENTS. `- : 
| Presemption—Pre-emptor, whether bound by per- 
sonal covenant between vendor and vendee. MN. 
A. pre-enptor stands in the shoes of the vendee 
and is bound by all the conditions and. obligations 
by which the vendee is bound, but these conditions 
and obligations must be found in the deed of sale 
and ‘cannot be looked for in any subsequent 
document (though entered into immediately after 
the execution of the sale-deed) which does not 
create any interest in the land sold. = 
A pre-emptor is not, therefore, bound by a per- 
sonal agreement to re-convey, entered into by the 
vendee in favour of the vendor after the execution 
of the sale-deed 


Second appeal from the decree of the 
Additional District Judge, Jhelum, dated the 
23rd November 1927, affirming that of the 
Junior Subordinate Judge, Jhelum, dated 
the 3rd March 192r. 


Mr. Ghulam Rasul, for the Appellant. 


JUDGMENT.—On the .29th January 
1913 one Ali Bakhsh sold certain lands 
to Allah Dad for Rs. 650 and executed 
a deed of sale which was duly registered.: > 


On the same day an agreement was 
executed. by Allah Dad in favour of Ali 
Bakhsh under which he undertook to 
re-convey the said lands to Ali Bakhsh 
if he repaid him the sum of Rs. 650 within 


. a period of Io years. This document. was 


drawn up on an eight-annas stamped paper 
tut was not registered. 


One Ghulam Muhammad brought. a 
suit for possession of the lands so sold 
claiming to be entitled to pre-empt and ` 
was granted a decree. . a 

On the 7th February 1920 Ali Bakhsh 
brought a suit against Ghulam Muham- 


mad and Allah Dad asking for a decree 


for specific performance of the agreement 


to ie-convey entered into by the original 


vendee, Allah Dad, urging that it was bind- 
ing on tke pre-emptor, Ghulam Muhammad. 
Le Trial Court held that the agreement 
was entirely separate from the sale and 
did rot in any way affect it, and that it 
was not binding on Ghulam Muhammad 
being a personal covenant affecting Ali. 
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Bakhsh alone. It also held that the docu- 


ment was inadmissible in evidence for 
want of registration and that the bona 
fides of the transactions was doubtful. The, 


plaintiffs’ suit was, therefore, dismissed and 
he appealed to the District Court. 

The learned District Judge, without go- 
ing into the question of the admissibility 
or otherwise of the said agreement, held 
that the pre-emptor was only bound by. 
the liabilities and obligations created by, 
the deed of sale and upheld the decree 
of the Trial Court. | 

Ali Bakhsh has now come up to this 
Court in second appeal through Mr. Ghulam 

“ Rasul. It seems to me that the view 
taken by the learned District Judge -is 
correct. The sale of the land was an out 
and out one as evidenced by the deed. No 
doubt the pre-emptor stands in the shoes 
of the vendee and is bound by all the con- 
ditions and obligations by which the vendee 
is: bound. It seems to me, however, that 
these conditions and obligations must be 
found in the deed of sale and cannot be 
looked for in any subsequent document 
which does not create any interest in the 
lands sold. 

In the present case it is admitted that 
the agreement does not create any right, ° 
title or interest in the land and is purely 
a personal covenant, It is on this ground 
that immunity from registration is claimed 
for the document. 

Mr. Ghulam Rasul, however, contended 
that it was the intention of the vendor 
and vendee to create a mortgage by con- 
ditional sale, but that as that was illezal 
and prohibited by the law in the Punjab, 
this device was entered into. If I am to 
be guided by the intention, then it seems 
to me that I am bound-by the finding of 
the learned District Judge on the question 
and he has held that the parties intended 
and effected a sale. 

In any event, I am of opinion that the 
sale was a complete transaction in, itself 
and that any subsequent agreement 

(though entered into immediately after 
.the execution of the sale-deed) cannot 
be read into the conveyance so as to vary 
its terms and in fact conditions or obli- 
gations which would be binding on the 
pre-emptor. In this view I am supported 

(49.0 Some. extent, by „the decision of a 


= 


' W. R. 


Division Bench .of this Court reported in 
Muhammad Mir v. Faizul Hassan (1); 
as also by Gurunath Balaji Mutaltk v.. 
Yamanava Nalarao (2)... I consider the: 
agreement in this case only created a: 
convenant personal to the vendes, Allah. 
Dad, and quite separate from the sale trau-* 
saction itself, and was, therefore not bind-: 
ing on Ghulam Muhammad. , I accordingly, 
dismiss this appeal, but as no one has ap- 
peared for the respondents. I make no! 
order as' to costs. ' 

Z 4 : Appeal dismissed. 

(1) 47 ha Cas. 418; 74 P. R. 1918; 163° Pe 
I9IO, 
(2) i5 dud. Cas. 814; 35-B. 


258; 13 Bom. ke — 
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December 20, I922. : 
Present. —Lord Atkinson, Lord Summer, 
Lord Carson and Mr. Ameer Ali . 
HURNANDRAI FULCHAND,  : 
APPELLANT . 
Versus ^ T X 

PRAGDAS BUDHSEN-—RESPONDENT. ^ 


Construction of document—Contract for sale of 
goods— Breach— Frustralion of contract. — Business 
bargain, interpretation. of. | 

Where an agreement for the sale of future 
goods, to be manufactured at and obtained from 
named Mills, provides that ‘‘the same are to be 
taken delivery of as and when the same may be 
received from the Mills,” these words” cannot 
be construed as if they were '' the same are to be 
taken delivery of, if and when the same may be 
received from the Mills," forthatis to convert 
words, which fix the quantities and times for 
deliveries by instalments, into a condition pre- 

edent to the obligation to deliver at all and vir- 
taally to make a new contract. [p. 486, col. 2.] 

If a contract is for the sale of a fixed quantity of 
goods, to be manufactured and Gbtained from nam- 
el Mills, and less than that quantity is delivered 
within the time fixed, the seliers must either find 
in the contract some matter of excuse.or discharge 
or they must pay damages. If sellers fail to 
parform the contract, because the Mills execute an 
ordsr placed with taem by the Goverament in 
preference to the ons by the sellers, it does 
not amount to a discharge or frustration of the 
coatract. (p. 485, col. 2.] - 

Taylor v. Caldwell, (1863)3 B. & S. 826; 32 I. 

.Q. B. 164; 8 L.T. 3567 11 W. R. 726; 27 J. P. 
710; 122 E. R. 303; 149 R. R. 573, Krell v. Henry, 
(1903) 2 K; B. 740; 72 L. J. K. B. 794; 89 L. I. 
328 552 W. R. 246; 19 T. L. R. 711, Civil Service 
Co-operative Society v. General Steam Navigation 
Company, (1903) 2 K. B. 756,72 L. J. K. B.. 
933; 89 L. T. 429; 52. W. R. rbr; 9 Asp. MQ, 
477; 20 T. Ty, R. 10, referred to. . =- oc: 
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‘To interpret a business bargain, expressed in 

e language of commerce, it is no doubt import- 
ant to appreciate the methods. and the point 
of view of business-men, but this is merely a pm- 
dent way of qualifying the mind to construe their 
words, and so to determine their meaning, and 
is a very different: thing from: postulating that 
reasonable men would- have been likely to agree 
to onekind ofliability and not .to another, and 
‘from thus concluding that, whatever the words 
of the contract say, that kind of liability, and 
that alone, -is the. obligation -of the ‘contract. 
[p:487, col. 1.) ' 


+ 


Appeal from the Bombay High Court. 


Messrs. Upjohn, K. C. Raikes and 
Chondhri, for the Appellants. 

Messrs. Dunne, K. C, K. Brown and 
Ky Hin, for the Respondents. 

JUDGMENT.—Though there is some 


difference between the. various texts of 
the agreement, on which this action was 
brought, there-is no.doubt as to its substan- 
tial terms. ‘It is an agreement for the sale 
of future goods, to be:manufactured at and 
obtained’ from named Mills: “It provides 
for the quantity and descriptions of these 
goods, for the prices at which the different 
descriptions are sold, and for the time and 
‘rate of the delivery. To some minor and 
independent provisions and to the fact that 
some of the words are  interlineated, 
no . importance attaches. The agreement 
is simple and of a common type, and the 
whole question in dispute is, whether it is an 
absolute contract to deliver the whole of the 
goods. mentioned,.or whether the sellers are 
‘relieved from their obligation.to deliver a part 
‘of them in the events which happened. 
. .Inthe text adopted by the Courts below 
the provision as.to, delivery, after the words 
which -complete the- description of the 
goods, --viz:, "'""goods under : manufacture 
are sold," runs as follows :. “ the same’ are 
to. betaken delivery of as and when. the 
«same: may be received from the Mills. De- 
Hvery is-to-be causéd to'be given in full by 
ihe grst December in the year 1918.” 
An:endeaveur was..made, in argument to 
treat these words as a further part.of the 
"descriptibn ‘of the subject-matter of the 
'Cortráct,so-8s to, confine the goods. to such 
‘as might.be réceived from the Mills during 
"the-rémainder of the. year, 1918. In their 
JEtdships "opinion this attempt failed. 
The ibo, to;be manufactured are already 
"very élaborately :described and the, goods 
which are to be delivered are the 864 bales 
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So described. It was also suggested that 
the words “ as and when same may be 
received from: the Mills" should be con- 
strued, as if they were “if and when the 
same may be received from the Mills.” 
This is to convert words ‘which fix the quan- 
tities and times for deliveries by instalments 
into a condition precedent to the obligation 
to deliver at all, and virtually makes anew 
contract. The words certainly regulate the 
manner of performance, but they do not 
reduce the fixed quantity sold to a mere 
maximum, or limit the sale to such goods, 
not exceeding 864 bales, as the Mills might 
deliver to the defendants during ` the 
remainder of the year. 

If the contract is for a fixed: quantity 
and, as was the case, less than that quantity 
was delivered: within the time’ fixed, the 
sellers must either find in the contract some 
matter of excuse or discharge, or they 
must pay damages. l 

The High Court of Bombay found this 
excuse in the fact that the Mills failed to 
perform their contract to manufacture 
and deliver the goods to the respondents 
in the circumstances of the case. ‘As a 


matter of fact, the Mills remained in exist- 


ence and at work, and the looms which 
could otherwise have manufactured goods. 
deliverable under this contract were fully 
occupied in making goods for the Government 
of India. The utmost that the evidence 
on this point amounts to is to be found 
in the following evidence given by a wit- 
ness from the Mrs :— 

“I know of contracte with the defend- 
ants up to March 1918, delivery was up 
to date. After that Government contract 
work began, and defendant's dhoties 
were not proceeded with. The Mills were 
commandeered by Government. I had no 
personal knowledge of what took: place 
between the agents and Government." 

No evideuce was given of: the powers-of 
Government to require their contract work 
to tike precedence of other contract 
work, nor do the judgments of the High Court 
allude to ‘the existence of such powers. 
No evidence was given that the Mills were 
requisitioned. It is clear that the Govern- 
ment did not take possession of them and, 
in spite of the use of the word “ comman- 
deered,”” it is the plain result of the evi- 


dence that the Government placed. an order: 
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with the Mills for goods to be manufac- 
tured, and it was executed in preference 
to the order of the defendants. Whether 
the manufacturers’ motives were patrictic 
or commercial does not matter. It was 
not suggested that there would be anything 
illegal in the receipt of these goods by the 
defendants, if they could have got them, 
or in the delivery of them over to the plaint- 
iffs. Accordingly, having failed to perform 
their bargain the respondents must pay 
damages. 

The High Court of Bombay appear to 
have been guided by considerations which 
seem to their Lordships to have been 
mistaken. They interpreted the contract 
by asking themselves. what it was likely 
that a reasonable business-man would have 
bound himself to do; they thought that 
there had been what i. called '' frustration 
of the contract; " and they held that the 
case fell within the principle of Taylor 
v. Caldwell (x) and that a condition of things 


had failed to-subsist at the time of per- 


-~ formance, which had been mutually con- 
templated by the parties and finally agreed 
to be essential to the obligation of the seller 
to deliver. 

On the first point the learned Judges, 
no doubt by inadvertence, expressed a 
different proposition from that which they 
must have had in mind. To interpret a 
business bargain, expressed in the language 
of commerce, it is no doubt important to 
appreciate the methods and the point of 
view of business-men, but this is merely 
a prudent way of qualifying the mind to 
construe their words, and so to determine 
their meaning, and is a very different 
thing from . postulating that reasonable 
men would have been likely to agree to one 
kind of liability and not to another, and 
from thus concluding that, whatever the 
words of the contract say, that kind of lia- 
bility, that alone, is the obligation of the 
contract. As a matter of fact, there is 
nothing surprising in a merchant's binding 
himself to procure certain gbods at 
allevents. It is a matter of price and of 
market expectations. No doubt, it is a 
speculation, but many dealings even in 
cotton goods are of that character. 

R E & S. 826; 32 L, J. Q. B. X e 
T. 356;11 W.R. 726; 27 ]; P. 710; 122 i2 . 309! 
89: 24 R, 513. A 
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As to the doctrine of “ ‘frustration, ' 
the High Court of Bombay had not M 
advantage, at the time, when the appeal 
was heard before them, of several discus- 
sions and decisions which have taken place 
in England since then in the House of 
Lords as well as in the Court of Appeal. 
The adventure, of which the commercial 
purpose is suggested to have been frustrat- 
ed, is, of course, the purchase and 
sale of these goods between the parties to 
this contract, and this adventure was not 
frustrated. Alt that happened was, that 
the defendants failed to perform their 
contract. When they have paid the dam- 
ages, one commercial purpose at any rate 
will, so far from being frustrated, have 
been fulfilled. Their Lordships think it 
unnecessary to enlarge upon the recent 
authorities. 

The Mills from which the goods were 
to come, no doubt were contemplated 
as continuing to exist, though it does not 
follow that,in a bargain and sale such as this, 
the closing or even the destruction of the 
Mills would affect a contract -between 
third parties, which is in terms absolute ; 
but the Mills did continue to exist and did 
continue to manufacture the goods in 
question, only they were made for and de- 
livered to somebody else. This is com- 
pletely outside the principle of Taylor 
v. Caldwell (1) (supra) or of the Corona- 
tion cases [Krell v. Henry (2)), Ctwil Ser- 
vice Co-operative Society v. General Steam 
Navigation Company (3). 

The parties having failed to agree on the 
damages, the case must be remitted to the 
Court of the Trial Judge to assess them and 
to increase the amount adjudged~to the 
plaintiffs accordingly, the appeal being 
allowed with costs here and below, and 
their Lordships will humbly advise His 
Majesty accordingly, 

N. E. Appeal allowed. 


Solicitors for the Appellant :—Messrs' 
T. L. Wilson & Co. 

Solicitors for the Respondent :—Messrs. 
Sanderson & Orr Dignam. 


(2) (1903) 2 K. B. 740; 72 L. J. K. B. 794, 
89 L. T. 328;52 W.R. 246; 19 T. L. R. 711. 

(3) (1903) 2 K. B. gw J. K. B. 9331 
89 L. T. 429; 52 W. R, i" 119 Asp. M, C. 4773 
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AIYAPURAJU 7. VEEVA VENKATAKRISHNAYYA, 


MADRAS HIGH COURT, 
APPEAL, AGAINST ORDER NO. 320 OF I92I. 
November 21, 1022. 
Present :—Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. 
AIYAPURAJU alias AYYAPPA—Covun- 
TER-PETITIONER NO. 2—-APPELLANT 
VEYSUS 
VEEVA VENKATAKRISHNAYYA AND 
OTHERS—PENITIONER AND COUNTER- . 
PETITIONER No. I— RESFONDENTS. 


Provincial Insolvency Act (I I I of 1907), s. 6 (4) 


(c)— Provincial Insolvency Act ( V of 1920), 5. 78— 
General Clauses |. Act ( X. of 1897), s. 6— Limitation 
Act ( I X of 1908), ss. 5, 14— Petition presented under 
old Act. —Delay, whethey can be excused. 

A petition of insolvency presented more than three 
months after the date of the act of insolvency on 
which it is grounded is incompetent under section 6 
(4) (c) of the Provincial Insolvency Act of 1907. 
Neither section 5 nor section 14 of the Limitation 
Act is applicable to a petition presented under the 
Provincial insolvency Act of 1907. [p. 489, col. r`] 

Kopparlhi Lingayya wv. Araveti Chinnarasana 
44 Ind. Cas. 805; 41 M. 169; 33 M. L. J. 566; 7 
L. W. 443 (F. B.), followed. 

Section 78 of the Provincial Insolvency Act 
of 1920 has not the effect of empowering the Court 
to extend the period of limitation in respect of a 
petition presented under the Act of 1907 more than 
three months after the date of the act of 
insolvency on which it is grounded. fp. 490, col. 2.] 

Per Spencer, J.—The provision contained in 
section 6 (4) (c) of the Provincial Insolvency Act 
of 1907 is quite independent of the Limitation Act 
and is absolute. [p. 489, col. 2.) 

Per Venkatasubba Rao, ].—The intention of 
the Law of Limitation is not to give a right where 
there is none, but to interpose a bar after a certain 
period to a suit to enforce am existing right. 
[p. 4^ z, col. 2.] 

Mohender Prosad Singh v. Nand Prosad Singh, 
20 Ind. Cas. 183; 17 C. W.N. 1043 and Khunni 
Lal v. Gobind Krishna Narain, 10 Ind. Cas. 477; 
33 A. 356; 15 C. W. N. 545; 8 A. L. J. 552; 13 
C. L. J. 575; 13 Bom. L. R. 427 10 M. L. T. 25; 
(1911) 1 M. W. N. 432; 21 M. L. J. 645; 38 I. A. 87 
(P. C), relied upon. . 

Appeal against an order of. the District 
Court, Godaveri, at Rajahmundry, in Insol- 


vency Petition No. 37 of 1919. 


Mr. T. S. Raghunatha Row, for the 
Appellant—An insolvency petition was 
presented by a creditor to the Court of 
District Munsif of Razole. That Ccurt 
had no jurisdiction to entertain it. It was 
thereafter presented to the District Court 
which had jurisdiction but by that time 
itwasmore than three months frem the 
commission of the act of  insolvency. At 
‘the time the petition was presented, Act 
III of 1907 was in force. . 


eJ 


Neither section 5 nor section r4 of the 
limitation Act is applicable to such a case. 
See Koppartht Lingayya v. Aravett Chinna- 
rayana (I). Section 78 of the new Act 
(Act V of 1920) does not govern the case, 
as the new Act had not comeinto force at 
the time of the presentation of the petition. 
See Mohender Prosad Singh v. Nand Prosad 
Singh (2) and Khunni Lal v. Gobind Krishna 
Narain (3). 

Where the right to put in a petition under 
the old Act is barred, the right cannot be 
revived. Section 6 of the General Clauses 
Act applies. See Avrayil Kali Amma v. 
Pelappakkara Manakal Sankaran Nambudri- 
pad (4) and Titrumalaisami v. Naidu 
Subramaniam Chithar (5). Even if 
section 5 is held to be applicable where 
proceedings are prosecuted in a wrong 
Court, it is not sufficient ground for excusing 
the delay. See Trasi Deva Rao v. Paramesh- 
vaya (6). 

Mr. G. Lakshmanna, for the Respondents.— 
Section 78 of the new Act (Act V of 1920) 
applies. 
expired prior to the passing of the new 
Act and there were no proceedings concluding 
the rights of the parties, the provisions 
contained in the new Act can be availed 
of. 

If the Court to which petition was 
originally presented had insolvency. juris- 
diction but not of a specific character, any 
order passed by such a Court could not be 
saidto have been made without jurisdiction. 
It was only an order made in excess of juris- 
diction. 

Section 5 of the Limitation Act applies. 
There was good cause for excusing the 
delay in this case and the District Judge 
was right in entertaining the petition. 
The application to excuse delay was filed 
on 21st February 1921 after the new Act 
had come into force and a fresh insolvency 


(1) 44 Ind. Cas. 805; 41 M. 169; 33 M. L. T. 
566; 7 L. W. 443 (F. B. 

(2) 20 Ind. Cas. 183; 17 C. W. N. 1043. 

(3) zo Ind. Cas. 477; 33 A. 356; 15 C. W. N. 
545; 8 A. L. J 552; 12 C. 1. J. 575; 13 Bem. L. R. 
427; 10 M L. T. 25; (3911) x M. W. N. 432; 21 M. 
L J. 645; 38 I. A. 87 (P. €). 

(4) 5 Ind. Cas. 420; 34 M. 292; 7 M. L, T. 1154 
zo M. L. J. 347; (1910) M. W. N., 516. ` E 

(5 45ind. Cas. 109; 4016009. |. . .: .., 

(6) 27 Ind. Cas. 144; 29 M. L. J 541; 39 M. 74, 


` 


* 


Where the period of limitation | 
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petition should be deemed to have been 
presented on that day. 

JUDGMENT. 
= Spencer, J.—This is an appeal against 
an order of adjudication under the Provin- 
cial Insolvency Act. The insolvency peti- 


tion, from which originated the District: 


Judge’s proceedings, was one presented by 
a creditor under section 6 (4) of Act III 
of 1907. 
. It .was first presented on June 28th, 
1919; to the District Munsif oi Razole who 
had no jurisdiction to entertain it. Having 
been returned by that Court on September 
22nd; 10919, it was re-presented to the District 
Court. on October ist, xoro, which had 
jurisdiction under section 3. One of the 
pre-requisites for the valid presentation 
of a creditcr’s petition is that contained in 
‘sub-clause (c) to clause (4) of section 6, 
namely, that the act of insolvency which 
fo-ms the ground of the application should 
have occurred within three months of the 
date of presentation of the petition. The act 
of insolvency put forward in this case as 
the basis of the petition was a transaction of 
: sale of the debtor's property on March 3rst, 
1919, alleged to have been made with the 
intent of defeating his creditors. The Razole 
District Munsif had been invested under 
section 3 of the Act with jurisdiction only 
over’ debtors’ insolvency petitions. When 
this creditor’s petition was presented to a 
Court having jurisdiction, more than three 
months had elapsed since the commission 
of the act of insolvency upon which the 
petiticn was grounded. Thus the petition 
was liable to be rejected as out of order. 
But ‘the District Judge, on a petition to 
excuse delay being presented on February 
21st, 1921, acted under section 5 of the 
Limitation Act, and, holding that there was 
“ sufficient cause ” for the petition not being 
presented earlier, excused the delay and 
proceeded to enquire into the merits of the 
case, In Kopparih: Lingayya v. Praveti 
Chinnarayana (1), a Full Bench of this 
Court laid down that the general provisions 
cf the Indian Limitation Act, which include 
section 5, were not applicable to petitions 
under the Provincial Insolvency Act (III 
of 1907). 

After the pronouncement, however, a 
new Provincial Insclvency Act (V of 1920) 
"was passed and came into force on February 
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25th, 1920, the old Act being siiunltaneously 
repealed. : 

The new Act contained a new provision 
(section 78) which runs thus :— 
“The provisions of sections: 5 and r2 
of the Indian Limitation Act, 1908, shall 
apply to appeals and applications under 
this Act, and for the purpose of the said sec- 
tion 12, a decision under section 4 shall be 
deemed to be a decree." 

The question of law to be decided now 
is, whether the District Judge acted legally 
in excusing the delay upon sufficient cause 
being shown and admitting a petition which 
at the date of its presentation failed tc 
comply. with one of the conditions of a legal 
presentation under the Act in force at the 
time when it was presented. 

I hold for two reasons that he had vo 
power tc excuse the delay. 

Inthe first place, section 6, clause (4) of Act 
III of 1907, which was applicable on the 
date (October Ist, 1919) when the insoivency 
petition was presented, makes the occurrence 
of an act of insolvency within three months 
of the date of presentation one of three 
conditions precedent to a lawful presenta- 
tion. 

If any of these conditions are unfulfilled, 
the petition is an incompetent one. 

Ihe English Bankruptcy Act of r9r4 
contains a similar provision in section 4 


re-produced from the Bankruptcy Acts of 


1883 and r89o. 

“A creditor shall not be entitled to 
present a bankruptcy petition against a 
debtor unless 

(a) * * * * 

b * * * * 

(c) The act of bankruptcy on which the 
petition is grounded has occurred within 
three months before the presentation of the 
petition. ” 

This provision appears to be quite in- 
dependent of the Statuté of Limitations 
in both countries and to be absolute. ‘This 
view can be held consistently with what 
was said in Kopparthi Lingayya v. Araveti 
Chinnarayana (1). I was one cf the Referring 
Judges in that case, and- the first thing 
we had to decide was, whether the appeal 
to the High Court was in time. “This 
depended on the questions (1) whéther the 
time occupied in obtaining a' copy of the 
District Jüdgé's'order cóuld be “excluded 
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under section 12 of the Limitation Act, 
and (2) if not, whether we had power under 
section 5 to excuse the delay. 

The difficulty caused by the last date for 
the presentation of the creditor’s application 
to the District Court having fallen on a date 
when that Court was closed for the vacation 
_ could have been overcome by the application 

of section ro of the General Clauses Act, 
if the District Judge had not been of opinion 
that a question of limitation was involved. 

Whether the District Judge’s opinion was 
tight or wrong did not require consideration 
till it was decided whether the appeal was 
in time. 

“When the amendment of the Provincial 
Insolvency Act was under the consideration 
of the Legislative Council, this High Court 
drew the attention of Government to the 
Full Bench decision in Kopparthi Lingayya 
v. Aravett Chinnarayana (1), and I feel no 
doubt that it was in order to meet the 


doubts and difficulties that had been ex-’ 


perienced in admitting appeals against 
orders of Insolvency Courts that the Legisla- 
ture in passing the new Insolvency Act 
of 1920 introduced section 78 which made 
section: 5 and 12 of the Limitation Act 
applicable to appeals and applications while 
omitting other general provisions of the 
Limitation Act such as sections 4 and 14. 
Secondly, assuming for the purpose of 


argument that section 5 purports to provide- 


a period of limitation for the presentation 
of insolvency. petitions, and that the sections 
in the body of the Limitation Act which 
‘deal with the computation of periods of 
limitation can be invoked for extending 
a period of this kind, under the law prevailing 
when this petition was presented the District 
Judge had no power to apply section 5, 
as the. Full Bench had declared it to be 
inapplicable to petitions and appeals under 
the Provincial Insolvency Act. The intro- 
duction of Act V of 1920 with its new sec- 
tion 78. did not alter the law prevailing 
. atthe date of the presentation of the petition 
which alone governed the question of its 
admissibility. . The law. in force when the 
District Judge passed his order has no 
bearing on this question, for section 6 of the 
General. Clauses Act prevents the repeal of 
the previous Act having the effect of reviving 
a petition, that had become ,barréd before 
the later Act came into force, cr affecting 


be 
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the rights and liabilities of. creditors and 
debtors under the earlier Act. Section 14 
of the Indian Limitation Act, which is the 
appropriate section for excluding time spent 
in prosecuting another proceeding in a Court 
which had no jurisdiction to entertain it 
has not been made applicable to insolvency 
petitions either by the Act.of 1920, or 
previously. Consequently, the act of present- 
ing a petition by a.creditor to a District 
Munsif’s Court which had no jurisdiction 
was a nullity and had no effect. on the 
subsequent proceedings in a competent 
Court. MN 

The proviso in clause (2) of section 6 of the 
Provincial Insolvency Act of 1907, even 
if read with section 2r of the Code of Civil 
Procedure, cannot be of any avail to the 
petitioner, as the jurisdiction there referred 
ni is local jurisdiction, not inherent jurisdic- 

ion. 

The appeal must, therefore, be allowed 
with costs in this Court and the Court 
below to be paid to appellant by first 
respondent, and the adjudication is annulled, 
and the petition dismissed. 

Venkatasubba Rao, J.—I am also, of 
the opinion that the order of the District 
Judge adjudicating the first respondent an 
insolvent must be set aside. 

The act of insolvency relied on occurred 
on the 31st March r9r9, and the insolvency 
petition was presented on the Ist October 
1919 : that is, after the lapse of three months 
from the occurrence of the act of insolvency 
on which the petition was grounded. The 
Provincial Insolvency Act in force on . the 
date of the presentation of the petition was 
Act HIofrgoz. Itis not disputed that under 
that Act the creditor had no right to present 
the petition. It was held by a Full Bench 
of this Court in. Koppariht Lingayya v. 
Araveti Chinnarayana (1) that in -dealing 
with the admission of petitions and appeals 
presented after. the time prescribed under 
the provisions of the Provincial Insolvency 
Act, III of 1907, recourse should not be had 
to the general provisions of the Limitation 
Act, IX of 1908. LT a 

The District Judge, however, purported 
to act under section 78 of the Provincial 
Insolvency Act V of 1920 which repeat- 
ed the previous Insolvency Act and excus- 
presentation . of 
the, petition , held. that the creditor's 
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right subsisted and passed an order 
of adjudication. The District Judge 
made the order on the 26th April 
1921, that is, on a date subsequently to the 
coming into force of Act, V of 1920. 

Section 78 referred to, enacts inter alia 
that the. provisions of section 5 of the Indian 
Limitation Act, 1908, shall apply to appeals 
and applications under the Act (Act V of 
1920). There is no. corresponding section 
in the repealed Act, and as pointed out 
above.this Court held that the general 
provisions of the Limitation Act of 1908 
were inapplicable to applications and appeals 
presented under the old Provincial Insol- 
veney Act. Section 5 of the Limitation Act 
is one of such general provisions. Under 
section 5 the Court may extend the period 
`of limitation on sufficient cause being shown 
for not making the application within the 
périod allowed by law. 

Was the District Judge right in acting 
under section 78 of the new Act? The 
application to excuse delay was filed on the 
21st February 1921, and it was suggested 
that a fresh insolvency petition should be 
deemed to have been filed on that date, 
thatis, after the new Act had come into force. 
Whether the District Judge purported to 
make an order excusing the delay in the 
course of an insolvecny petition presented 
under the old Act or on a petition presented 


under the new Act, the action of the District’ 


Judge seems to be equally unjustifiable. 
Section 6 of the General Clauses Act, Act X 
ot 1897, clearly provides that when any Act 
of the Governor-General in Council repeals 
. any enactment, the -repeal shall.not revive 
anything not in force or existing at the 
time: at which the repeal takes effect or 
affect any right or privilege acquired under 
any enactment so repealed. The right 
of the creditor became barred under tbe 
Act of 1957, and section 78 of the new Act 
cannot be invoked for the purpose of reviving 
a right which had become barred. The 
right acquired by the debtor to bave no 
iasolvency.:petition against. him, grounded 
on the act of insolvency referred: to above, 
caunot be affected by section 78. 
|^ In Hari Nath Chatterjee v. Mohunt Mothnr- 
mohun Goswami (7) their Lordships .of the 
(7) 20 I A. 183 at p.tozy 21 C. 8; 17 Ind, 
Jur. 481; 8 Sar. P. C.J. 334; 10. Ind. Dec. (N. 5.) 
638 (P.C. mu 
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Judicial Committee observe at page. 192: 
“The intention of the Law of Limitation 
is, ‘not to give a right where. there 
is not one, but to interpose a bar 
after a certain period to.a suit to enforce an . 
existing right," See also Khunnt Lal v. 
Gobind Krishna, Narain (3). 
I am, therefore, of the opinion that the. 
order of the District Judge adjudicating 
the first respondent. an insolvent cannot be 
supported. | d 
In this view, it is unnecessary to decide 
the other question whether the provision 
that the presentation of a petition is not 
valid unless the act of insolvency has 
occurred within three months before it, 
is a rule of limitation or independent of the’ 
Statute .of Limitations. The question is. 
a difficult one, and I do not propose to ex- 
press an opinion upon it. _ 
In the result, I concur in the order proposed 
by my learned’ brother. 
V. N..V. 
Z. K. 


Appeal allowed y 
Petition. dismissed... 





‘ALLAHABAD HIGH:.COURT. . 
SECOND APPEAL No. 1466 OF 1922; : 
January 5, 1923. 
‘Present -—Mr. Justice Rafique 
Mr. Justice. Piggott. 
HARI SINGH-—PLAINTIFF— APPELLANT 


. and. 


: VETY SUS 
HARBANS LAL—DEFENDANT-—: 
RESPONDENT. : 


Wajib-ul-arz, construction of — Custom or contract. 
A wrib-ul-arz, prima facie,. is to. be construed. . 
as embodying a record of. custom, but this pre-. 
sumption must give way if the language of the, 
document itself indicates that the record is not 
one of custom but of contract. ? 
The introduction to a wajib-ul-arz contained the 
following recital, “The agreement between 
us proprietors and Lambardars is that so long ap 
this Settlement lasts the following conditions’ 
shall be binding on us . . .”: 
Held, that whatever usages, were recorded in the 
wajtb-ul-arz were recorded as usages of contract 
and not of custom. [p. 492, col. 1.] i 
Ratuvajt Dubain v. Pahalwan Bhagat, 7 Ind: 
Cas. 680; 7 A. L. J. 1040; 33 A. 196 (F.B.), distin- 
guished. is 
Asa Ram v. Kankaya, 6 Ind, Cas. 129; 7 A. D. 
J. 365; 32 A. 399, followed. M 
Second appeal against the ‘decree of the 
Subordinate Judge, Meerut, dated." the 
21st of August 1922. Re til 
Mr. Kailas Chandra Mijal, for the Appel- 
lant. ARE. 
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JUDGMENT.—These three second appeals 


arise out of three suits for pre-emption 


brought in respect of three separate trans- 
fers. The first question before the Courts 
below was, whether or not a custom of pre- 
emption existed in the villages in which 
the property is situate. Both. the Courts 
below have found that no such custom 
is proved to exist and consequently the suits 
of the plaintiff have been dismissed. | 

It has. been argued before us that the 
decision of the Courts below on the question 
of the existence of custom is erroneous and 
we have been referred bv the learned Counsel 
to a Full Bench ruling reported in Returajs 
Dubain v. Pahalwan Bhagat (1). The full 
wajib-ul-arz was before the Court of first 
instance and the learned Munsif has quoted 
from the preamble of this wajtb-ul-arz the 
following words :— 

“The agreement between us proprietors 
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below were justified in holding that this 
wajtb-ul-arz, which was an important docu- 
ment in the case, did not prove the existence 
of the custom of pre-emption. The plaintiff 
might, of course, have produced evidence 
to show that a custom really-did exist not- 
withstanding what is set out in the wajib-ul- 
avz but both the Courts are agreed that the 
evidence of the two witnesses whom he put 
forward was of no value at all. This being 
so, we hold that the decision of the Court 
below in all three cases is correct. We dis- 
miss these appeals under O. XII, r. rr. 


W. GC, A. Appeal dismissed. 


and Lambardar is that so long as this Settle- — 


ment lasts the following conditions shall be 
binding on us.' 

It may be conceded that, in view of 
the Full Bench ruling just referred to, 
a wajib-ul-arz, prima facie, is to^ be 
construed as embodying a record of 
custom, but it is quite clear that this 
presumption, must give way if the langu- 
age of the document itself indicates that the 
record is not one of custom but of contract. 
While it may bè the case that the word 
'1grar'' which is often interpreted '' agree- 
ment'' is an ambiguous word we have in 
the present case to take notice of the words 
“so long as this Settlement lasts the follow- 
ing conditions shall be binding on us.” 
These words appear to us clearly to indicate 
that whatever usages were recorded in this 
document were recorded as usages of contract 
and not of custom, We think the first 
Court was justified in relying on the case of 
Asa Ram v. Kanhaya (2), where the intrc- 
duction to the wajtb-ul-arz was couched in 
similar language. We can find nothing 
in the Full Bench ruling above referred to 
which contradicts anything which is set 


out in the judgment at Volume VII of the. 


Allahabad Law Journal Reports page 365 
[Asa Ram v. Kanhaya (2)]. 
We think, therefore, that both tle Courts 


(t) 77 Ind. Cas. 680 ; 7 A: L. J. 1040; 33 Å. - 196 
F.B. Md 
(2) 6 Ind, Cas. 129; 7 À. L. J. 365; 32 A. 399. 


PATNA HIGH COURT., 
APPEAL FROM APPELLATE DECREE No, g16 
. OF I92I. 
February 15, 1923. 
Present; —Mr. Justice Ross. 
FOUJDAR SINGH AND OTHERS— |, 
DEFENDANTS—APPELLANTS 
UEFSuS 
BAIJU MAHTON AND OTHERS— 


PLAINTIFFS— RESPONDENTS, 

Limitation Act (IX of 1908),s. 20 (2)—Ijsra 
lease—ljeradar allowed to hold over after expiry 
of lease and to receive produce in leu of interest 
—Limitation, whether extended. 

After the expiry of an tjara lease the ijavadar 
was allowed to continue in possession of the land 
and to receive the produce in lieu of interest payable 
cn the zhy-i-peshgi. On being dispossessed from 
the land, the ijaradar brought a suit to recover the 
Zay--peshgi; 
` Held, that the receipt of produce in lieu of in- 
tcrest fell within section 20(2) of the Limitation Act 
and operated to save limitation [p. 494, col. 2.] 

Karnwappa wv. Rachapa, 24 B. 493; 2 Bom. L. 
R. 378; 12 Ind. Dec. (N. s.) 860, Ragho Shitaram 
v. Hari, 24 B. 619; 2 Bom, L. R. 452; 12 Ind. Dec, 
(N €) 942 and Mylan v. Annan,’ 29. M. 254: 
16 M, L. J. 99, relied upon, Da me ERO 
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Krishnaji Sakharam v. Kashim Mchiddinsaheb, 
57 Ind. Cas. 76; 44 B. 500;.22 Bom. L. R. 385, 
Pichandi v. Kandasami, 7 M. 539; 2 Ind. Dec. 
(N. 3.) 958 and Venkajt Babaji Naik v. Shidramapa 
Balopa Desai, 19 B. 663; ro Ind. Dec. (N. S.) 444, 
distinguished. - 


Appeal from a decision of the Subordinate 
Judge, First Court, Patna, dated the roth 
January 1921, affirming that of the Munsif, 
Barh, dated the 29th April 1920. ; 

Mr. Atul Krishna Roy, for the Appellants. 

Mr. Lachmi Narain Singh, for the Re- 
‘spondents. , 


. JUDGMENT.—The plaintifs sued for 
the recovery of money advanced on an 
java lease executed by -defendants 
Nos.. 2 to 15 .and their predeces- 
sors on the 3rd of May 1gor,in favour of 
the plaintiffs’ father by which 4 bigkas 17 
kaihas of land was leased at an annual rental 
of 12 annes for a term of seven years from 
1309 to 1315 with a proviso that in ‘the 
event of non-payment of the zar-1-peshgt 
the settlement would stand until 1317. 
In.i3rg the lessors sold their interest to 
defendant No. r. In 1320, 1321, 1322, 1323, 
1324 and 1325 the plaintiffs demand- 
ed payment from the  , purchaser 
but the purchaser, had no money and allowed 
the plaintifts to hold over the kashti land 
4rom year to year, and, in lieu of the interest 
on-the debt, told the plaintiffs to retain pos- 
session ot the lease-hold property. In 1326 
the plaintiffs were dispossessed and, there- 
fore, brought this suit claiming first a mort- 
gage-deciee; second, alternatively, -a decree 
for “money and, thirdly, in the alternative 
possession of the land. 


The defence was that the suit was barred 
by limitation that the Jjara lease became 
null and void at the end of Jeth 1317 and 
that the zar-i-pesigi (money) had been paid. 

The Munsif 10und that the plea of payment 
was false, that the plaintiffs’ allegation of 
possession and dispossession was proved, 
and that the debtors asked the plaintiffs 
to hold over till re-payment and that the 
suit was not barred by limitation because 
the enjoyment of the usufruct of the land 
was appropriation of interest on money 
due ana time would only run from the date 
when the payment of interest ceased; that 
is, Jeth 1326. He also held that the lease 
was & lease only and not a mortgage and, 
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‘expires at the end of Jeth 1315, 


we shall enter 
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therefore, passed a decree for money. The 
Subordinate Judge on appeal agreed with 
these findings. On the question of 
limitation he held that on the findings of 
fact Art. x16 of the Limitation Act 
had. no application, that the terms of 
the lease were changed by subsequent 


- oral agreement and that the parties must be 


held to-be bound by the new contract. He 
also held that the plaintifis were getting 
the usufruct of the land in lieu of interest 
and applied section 20(2) of the Limitation 
Act.. Hefurther held that, even on the con- 
struction: of the lease itself, the plaintiffs 
had no right to sue until they were dis- 
possessed. 

The contention on behalf of the defend- 
ants, who are the appellants, is that this is 
a lease and not a mortgage and that, there-' 


‘fore, section 20(2) of the Limitation Act 


has no. application ; that the usufruct of 
the land is not payment of interest within 
the meaning of section 20; that if there 
was a new contract, it was a lease from year 


“to year and required to be made by a regis- 
“tered instrument and on the true construc- 
‘tion of the lease the cause of action arose 


in I317 and the suit is barred by six 


‘years’ limitation. . 


I shall deal first with the construction 
After reciting that the lease 
but if 
the zar-i-peshyt.is not, paid itis .to 
continue until 1317, that is, for nine 
years, the instrument proceeds as fol- 
lows:—'"Ihe term of this deed shall after 
nine yeats totally cease to continue and 
upon seer possession and 
occupation of the kashi land; and if even 
till then we fail to pay the zar-t-peshg: or 
if the lessee be dispossessed from the . lease- 
hold property on any account whatsoever, 
the lessee shall be at liberty without waiting 
for the expiry of the term to institute a 
suit in the Civil Court and to recover the 
zar-t-peshgi with damages on account of loss 
of-produce from the date of dispossession 
to the date of realization of the money , 
with costs." Now, it seems to me that on 


‘the language of the.deed the appellant is 


right in his contention that the lease abso- 
lutely determined in 1317 and if the suit 
was on the original contract it ought to 
have been brought within six years from 
that date. It is-true that. the „language 
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4s not altogether accurate. Two contingen- 
cies are set forth:(r) if payment is not made 
‘by 1317; (2) ifthe lessee is dispossessed from 
the. pioperty. The result ıs stated in 
a comprehensive clause giving the lessee 
liberty, without waiting for the expiry 
of the term to institute a-.suit and to 
‘recover the zar-i-peshgi with damages on 
account of loss of produce from the date of 
.dispossession to the date of  réaliza- 
tion, Part of this language is only appli- 
'eable to the second contingency; but this 
inconsistency does not, in my opinion, modi- 
fy the express stipulation that the lease 
determined in 1317. 
But the Courts bélow have both found that 
“there was a new contract each year, the 
"plaintiffs demanded their money from de- 
iendant No. r and each year they were ask- 
ed to remain in possession in lieu of interest. 
JPhis.possession continued till 1326. This 
js-not a lease from year to year requiring 
registration, and the only question is whe- 
ther the usufruct of the land received in 
this way is equivalent to the payment of 
interest. ‘The learned Vakil for the appel- 
‘lants contends that so to hold is to make 
‘section 20(2) of the Act unnecessary and that 
the express provision, that in the case 
of a mortgagee in -possession . the receipt 
"of the produce shall be deemed to.be a 
‘payment for the purposes of sub- 
‘section (I), leads by necessary implication 
-to the: inference that such receipts are not 
“such payments in other cases. He relies on 
‘Krishnajt Sakharam v. Kashim, Mohiddin- 
‘saheb (1i). In that case, however, all that 
was held was that as the mortgage was only 
good as a mortgage for the term of the mort- 


gagor's life, the: possession of the mort- 


"gagee after.his death. was the possession of 
va trespasserjand section.20 (2) had no appli- 
‘cation. In.the. present case the plaintifs 
-were not trespassers after the term of the 
- lease expired. They-continued in possession 
“at the request of , defendant No. I, 
' who was unable tojpay his debt. The other 
. cases on which the, learned Vakil re- 

‘lies are Pichandi v. Kandasami (2), Venka;2 
-Babaji Naik v..Shidramapa Balapa Desai (3,. 


(1) 57 Ind. Cas, 461 44 B. 500; 22 Bom. I, 55 


7 M. 539i[2 Ind. Dec. (N: 8.) 958. 
I9 B. 663; 10 Ind. Dec. (N. 8.) 444. 
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These were both cases cf invalid mortgage. 
The first case simply-decided that the plain- 
tiff could not claim to have received pro- 
fitsof the mortgaged property nor to have 
received them as mortgages. In the second 
case it was argued that the Court ought to 
infer that the tenants paid the rent to the 
plaintiffs as interest on:the bond. This 
argument was nct overruled on the ground 
that the receipt of rent could not be treated 
as payment of interest, but on the ground 
that on the admissible evidence the inference 
could not be drawn. This “ase i. really 
against the appellants. On the other hand, 
Kariyappa v. Rachapa (4), Ragho Shitaram v. 
Hari (5), Mylan v. Annavi Madan (6) are clear 
authorities in support of the view contended 
for by the respondent... In my opinion, 
limitation is saved in this case by the re- 
ceipts of the produce of the land which the 
plaintiffs continued . to occupy in lieu of 
interest at the request of the defendant No. I 
owing to his inability to pay hir debt. 
There can be no ground in reason why the 
produce. of the land should not be accept- 
ed in-lieu of interest if the parties has so 
arranged. In this case this was» the 
arrangement, as has been found by both 


the Courts. : 


The appeal is dismissed. with costs. 


Z. X, A ppeal dismissed.» - 


f 


(4) 24 B. 493; 2 Bom. I. R. 378; 12 Ind. Dec. 
N. $.) 860. i 


(5) 24 B. 619; 2 Bom. L-R, 452; 32 Tid. Det: 
(N. 5.) 942. ee 
(69 29 M. 234; 16 M. L, f.99. 
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l PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 162 
OF 1920. 
February 22, 1922. - 
Present :—MWz. Justice Das and Mr. Justice 
Kulwant Sahay. 

SABURI PANDE AND ANOTHER—DEEFEND- 
ÉANTS NOS. I AND 2—APPELLANTS 
VErSUS 
RAM KHELAWAN PANDE alias RIKHAI 
PANDE-—PLAINTIFF AND OTHERS—DRE- 
FENDANTS Nos. 3 TO 7— RESPONDENTS. 

Decluraiory suit —Properiy in custody of Court— 
Court-fees, 

. Whére property is in the custody of the Court 
a person who lays claim to itneed do no more 
than.sue for a declaration of his title to it and pay 
Court-fee accordingly. - 

A suit by the heir of a lunatic for a declaration 
that hé is entitled to-the property of the lunatic 
which is in the custody of the manager is a suit 
of this description and need bear a Court-fee re- 
quisite for a suit for declaration. 

Administratoy- General of Bengal v. Bhagaban 
Chandra Roy Chowüdhuri, xo Ind. Cas. 531; 15 C. W. 
N 758, distinguished, 


Appeal from a decision of the Subordinate 
Judge, First Court, Arrah, dated the 27th 
April x920. 

FACIS.—Ful facts appear from the 
following order of the Taxing Officer, dated 
the rgth August 1920 :— 

This is a Court-fee matter. It appears 
that in-Shahabad there was a lunatic named 
Ram Nihora Panday in respect of whom 
the Collector applied for an inquistition 
under Act IV of 1912. Ram Nihora Panday 
was found to be a lunatic; but there-was a 
dispute amongst his relations regarding the 
person who should be appointed manager 
of the property. Claims were put for- 
ward by Saburi Panday, Gavadin Panday 
and two ‘persons named Ram  Khelawan 
Panday one of whom was otherwise 
known as Rikhai Panday. The District Judge 
finally nominated a committee consisting 
of Ram Khelawan Panday, (not Rikhai), 
Saburi. Panday and  Deonath Panday, 
son of Gayadin, who continued to manage 
the lunatic's property until his death oc- 
curred in 1918. On July 18th, 1979, the 
District Judge directed the managers to 
make over the property to Rikhai Panday, 
the nearest relation of the deceased. lunatic 
within one month. The managers object- 


ed to this pointing out that Rikhai Panday- 


had already instituted a,suit against them 
in: the Court of the Subordinate Judge at 
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Airah. It is from this suit that the present 
appeal arises. The: Subordinate Judge 
decreed the suit in favour of Rikhai Panday; 
and the present appeal has been instituted 
on behalf of the defendants Saburi Panday 
and Gayadin Panday. 

The appellants at first prayed that the 
District: Judge ‘might be directed to ab- 
stain from . handing over possession to 
Rikhai Panday until the decision of the 
appeal. But on May 17th last, the District 
Judge directed the managers to make 
over the property of the deceased lunatic 
to. the successful litigant, Rikhai Panday, 
who-is accordingly now in possession. i 

The plaint bore a Court-fee stamp of ten 
Rupees and there is a similar stamp on the 
memorandum of appeal. Inter alia the 
plaintiff Rikhai Panday prayed that it. might 
be declared that he was the heir of the de- 
ceased lunatic; and that he was entitled tó 
obtain possession of allthe lunatic’s prop: 
erty. In the alternative he prayed that 
he might be declared. entitled .to joiut : 
possession with the defendants third party. 
The question of the sufficiency of the 
Court-fee stamp was- raised by the 
Subordinate Judge’s Sharistadar at a very 
early stage of the proceedings ; but the learn- 
ed Subordinate Judge found that as the prop- 
erty was in possession of trustees under 
the District Judge it.was not necessary for 
ihe plaintiff to ask for anything more than 
a declaratory decree. He based his decision 
upon the ruling in the case of Administrator- 
General of. Bengal v. Bhagaban Chandra 
Roy Chowdhuri (1) where the plaintiffs sought 
a declaration in respect of land which had 
been attached under section 146 of the 
Criminal Procedure Code. I think that a 
case more directly in point is that of Rani 
Kamal Mukhi Kuer v. Udit Narain 
Singh (First: Appeal No. 102 of 1yao). 
In that case the Court of Wards 
was in possession of the. property 
in suit as stake-holder under section I3 of 
the Court of Wards Act. But in spite of 
this fact the learned Taxing Judge of this 
High Court, by his decision of January 
r4th, 1920, decided that the plaintiffs must 
pay ad valorem Court-fees, because in their 


plaint they: prayed in the alternative that 


their suit might be treated. .as 
possession. 


(xz) xo Ind. Cas. 531; IS C. W. N. 758, 


one for 
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It does not appear to me that the present 
case differs in any essential from the or- 
dinary title suit in which there is a dis- 
pute regarding succession to property, and 
the plaintiff prays for declaration of title 
and recovery of possession. It is true that 
the defendants, when the suit was actually 
instituted, enjoyed possession only in the 
capacity of trustee. But they also claimed 
the property in their private capacity; 
and Rikhai Panday could not obtain pos- 
session of it before his title was declared. 
It has been repeatedly held that a plaintiff 
cannot avoidliability topay ad valorem Coutt- 
fee by attempting to put his consequential 
relief in a declaratory form. I think, there- 
fore, that when the plaintiff asked that ke 
might be declared entitled to possession 
he was liable to pay ad valorem Court-fee 
as if he had prayed ior recovery of possession. 
This is the rule which was laid down in the 
case of Deokali Koer v. Kedar Nath (2). The 
learned Vakil for the appellants argues that 
even if ad valorem Court-fee was properly 
payable on the plaint, he is himself appeal- 
ing only from a declaratory decree; and until 
the plaint is amended he should not be re- 
quired to pay ad valorem Court-fee. In 
this connection, it is to be noticed that the 
respondent Rikhai Panday has now obtained 
possession of the property in suit, and if the 
appellants should win their appeal they 
will certainly seek to dispossess him on the 
strength of the decree which they will ob- 
tain. The suit is clearly other than a pure- 
ly declaratory suit; and ad valorem Court- 
fee was properly payable onthe plaint. In 
any case, ad valorem Court-fee is properly 
payable on this memorandum of appeal. 

It is to be noted that one of the grounds 
of, appeal raises the question of whether 
on the plaint as it was originally framed, 


-section 42 of the Specific Relief Act is not. 


a bar to the suit. If it should be decided 
that the suit is a purely declaratory suit, 
properly instituted, and that the plaint was 
sufficiently stamped the appellant will be 
able to obtain refund of any Court-fee paid 
in excess. On-the other hand it is obvious 
that no orders can be passed by the Bench 
‘tor the payment, of ad valorem Court-fees 
on the plaint until the appeal is admitted ; 
and the appeal cannot be admitted until 
it is properly stamped. Thus the 


(2) 15 Ind, Cas. 427; 39 C. 704; 16 C. W., N, 838, 
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payment of proper Court-fee on the memo- 
randum of appeal must precede the exac- 
tton of deficit Court-fees on the plaint. 

The value of the suit is eight thousand 
rupees and. Court-fee payable is Rs. 395. 
The sum of ten rupees has been paid; anc 
there is a deficit of Rs. 385 on the memoran- 
dum of appeal. 

Mr. Susil Madhab Mullick for Mr. Stvesh- 
war Dayal, for the Appellants. 

Mr. Parmesywar Daval, for the Respond- 


ents. , 
JUDGMENT. 


Das, J.—The only question raised in 


_ this appeal is whether the plaintiff has es- 


tablished the pedigree on which he relies. 
The plaintiff has examined himself in support 
of his case and also an old Purohit of the 
family 75 years of age. It is quite true 
that the plaintiff is not a very trustworthy 
person; and, if his evidence had not re- 
.ceived corroboration, I would hesitate to 
accept it. But his evidence has recieved 
very strong corroboration from the evidence 
of the old Purohit of the family. The learned 
Subordinate Judge has accepted that: evi- 
dence and I see no reason whatever to differ 
from him on this point. The appellants are 
after all the managers of the estate of the 
lunatics who are now dead. .This case 
decides no issue as between the’ plaintiff 
and the defendants in their personal capa- 
city. In my opinion the plaintiff has es- 
tablished his title to the property as.against 
the defendants, who are the. managers of 
the estate of the lunatics. I would accord- 
ingly dismiss this appeal with costs. 

The office reports that there is a defi- 
ciency of Court-fee to the extent of 
Rs. 385 on the plaint filed by the respondents 
in the Court below. I am of opinion that’ 


: the Court-fee of Rs. IO was sufficient. The 


position is this. he property was in the 
custody of the Court and ali that the plaintiff 


-had to do wasto establish his title to the 
-propesty. lheretore, it was necessary for him 


to tile a suit for declaration ot his title to 


‘the property, but not for recovery of pos- 


session. ln my opinion, the principle of 
the decision in <Administrator-Generat 
of Bengal v. Bhagabun Chandra Roy 


C howdhurt (i) applies to this case, 


Kulwant Sahay, J.—1 agree. | 
XE. „ Order accordingly, 


~ 
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MADRAS HIGH COURT. 
CRIMINAL APPEALS Nos. 259 ‘AND 260 
OF 1921. 

* REFERRED TRIAL No. 36 OF 1921. 
August 24, 1921. 
Present :—Mr. Justice Oldfield. 
" June 2r, 1921. 
Present -—-Mr. Justice Ramesam and  . 
Mr. Justice Odgers. i 
In re MANICKA PADAYACHI AND AN- 
OTHER—PRISONERS—ACCUSED NOS. I AND 2. 

Evidence Act (I of 1872), s; 30— Trial of several 

accused for major offence— Confession by one as 
to minor offence, whether admissible against others— 
Corroboration. 
` Per Oldfield and Odgers, J J., (Ramesam Ja, dis- 
senting):—Under section 30 of the Evidence Act 
where two accused are tried jointly for a major 
offence, a confession by one of them implicating 
himself in a minor offence is admissible in evi- 
dence against the other accused. 
' Per Ramesam, J.—A confession of guilt of a 
lesser offence in the course of a trial for a major 
offence does not satisfy the requirements of section 
30 of the Evidence Act. : 

Per Oldfield, J.—Persons under trial for a major 
offence are also being charged with and tried for 
any minor offence or offences constituted by the 
particuar ingredients of the major offence which 
may be proved, and it makes no difference that 
the conviction of one accused of a minor, after 
trial for a major. offence takes place only in appeal, 
when the course of the proceedings has been the 
same against them both. : 


7 A conviction’ cannot be based exclusively on 
the testimony of a person, who caunot be cross- 
examined, if he is uncorroborated or corroborated 
only by an accomplice, [p. 506, col. 2.] 


' Fhe corroboration of a confession must be on 
, , material particulars and taken with the confession 
must justify belief in the substantial truth of 
the latter. [p. 506, col. 2.] 


Imperatrix v Pitamber Jina, 2 B. 61; 1 Ind. 


Dec. (N. S.) 469, Queen v Belat Ali, x9 W.R. Cr, 
67; 1: B. L. Ri 453, Embress sf India v. Gane 
sai, 2 A. 444; 4 Ind, Fur. 581; 1 Ind. Dec. (N. S,) 
853, Kusir Bap v. Emperor, èr Ind. Cas. 378; 
T8 C. L. J. 590; 14 Cr. i. J. 586, Queen- Em- 
press v, Jagrup, 7 A. 646; 4. W. N. (1885) 131; 
4 Ind. Dec. (N. S$.) 799, Queen v. Naga, 23 W. R. 
Cr. 24, Queen Empress v. Nuy Mahomed, 8 B. 
223; 4 Ind. Dec. (N. S.) 522, Reg. v. Amrita Govinda, 
Lo Bi Er C. R. 497, and Upendra Nath Das v. 
Empc'r, 46 Ind. Cas. 842 ; (1918) Pat. 175 p19 Cr. 
L. J. 826, referred to. 
Trial referred by the Court of Session of the 
South Arcot Division for confirmation of the 
sentence of death passed upon the said Pri- 
soners in Case No. rr ,of the Calendar for 
“10921. "E: 
Mr. C. Narasimha 


Chart, for Accused 
No. I. 
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Mr, K. S. Jayaram Aiyar, fot Accüsed 
No. 2. - hd 
The Public Prosecutor, for the Crown. 
This case first came on for hearing 
before Mr. Justice Ramesam and Mr. 
Justice Odgers who delivered the following 


Ramesam, J.— These cases arise out of 
Sessions Case No. rr of 1921 on the file 
of the Sessions Court of South Arcot. ` The 
appellant in Criminal Appeal No. 259 of 
1921 is the fist accused in it and"was charged 
with the murder of one Ambalvana Pada- 
yachi by mixing a poisonous drug in the 
arrack intended to be drunk by him. .The: 
appellant in Criminal Appeal No. 260 of 
192x and another (third accused) were charg. 
ed with abetment of the offence. The learned 
Sessions Judge convicted the appellants 
of the offences with which they were charged ' 
and sentenced them to be hanged. Hence 
these appeals. EON - 

I may clear the ground by stating some 
facts which are beyond’ controversy. +. i 

(1) The Sessions Judge finds, and I think 
itis amply proved,that the first accused 
purchased a tumbler of arrack in the arrack- 
shop of prosecution witness No. 2, and aftet 
mixing a substance containing corrosive 
sublimate or perchloride.of mercury, -gave 
the arrack to the deceased who drank: it 
with fatal consequence... This conclusion 
rests on the evidence of prosecution witness 
No. 2 and prosecution witness No. 3-and 
of that of the Sub-Assistant Surgeon. (pro- 
secution witness No. x) and on the dying 
declaration, Exhibit C. It is not necessary. 
to elaborate it further as it was not seriously 
attacked by the Vakils for the appellants. 
It is also supported by the statement of 
the second accused before the Village Munsif 
(Exhibit D) which, though retracted -before 
the Sessions Judge, is corroborated by the. 
other evidence referred to above. The guess 
tion—of what offence can the first accused 
be convicted ?—will be dealt with later.on. «- 

(2) A drug called ' Viram?’ in Tamil.was 
purchased by the third accused from prose- 
cution witness No.7 a few days "(3 or 
4). before theoccurrence. The Sub-Assist- 
ant Surgeon says that ‘Viram ' corresponds: 
to perchloride of mercury. Its more proper 
indigenous name is Savutram and.the follow~ 
ing extract from page 845 of Dr. Maciean’s ` 
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Manual, Volume TIT, Giossary, describes 
it from the point oi view of its indigenous 
use “as sold in Bazaars is less chrystaline 
aud more dull and' opaque than the salt 
in use in hospitals and occasionally contains 
a. small quantity: of subchloride or calomel. 
The following process for making it is taken 
from the Póorra Sootram * * Veidyans 
use this internally, in: small and continued 
doses. alterative, stimulating. the urinary, 
cutaneous and salivary. secretions ; in large 
doses powerful. irritant poison ; externally, 
stimulant and. mildly. caustic, remedy in 
secondary syphilis, ete., * *  Used'gener- 
ally. Dy natives in:too.strong. doses; which are 
sometimes, when the preparation is pure 
and active, attended. with. dangerous effects ; 
causes:severe ulceration of gums and cheeks 
resulting. finally in permanent. cartilaginous 
adhesions; between. the gums and: cheeks. 
The: mode of administering: Sev veeram ac- 
‘cording. to: Poorna. Sootram is. as follows 
*, *: * The pure drug. is deadly poison, 
74 grains being a fatal dose (prosecution 
witness. No. Ir) and, is apparently not used 
internally. in allopathy. ” 
| E will now. discuss: the. evidence. bearing 
ot: the. connection of the second: accused 
with. the death. According.to.the Sessions 
Judge (page 7), “the evidence.against then 
second accused.consists:in. (I): the statement 
made by the:first accused:to:the: Monigar. of 
Nattamalai;. (2 ) thezpresence. in the second 
- aceusedis. house: of. the: vegetable: cutter, 
the.pestle. and: the.grinding. stone on. which 
were found traces: of mercury, and (3) the 
evidence: ofi the: shopkeeper who says that 
second .accused. was present; when.the. third 
accused: purchased the. drug. ” 

‘I-take: each: of these points in their order. 

(a). Dhe statement to the Monigar is 
Exhibit D. The question. arises whether 
it can. be. taken into consideration under 
section 30 of the. Evidence. Act. It is the 
statement ofa:co-accused. sita confession 
within. the meaning of that section.? It is 
certainly an. admission: by the first accused 
that he administered: the ‘drug. but not a 
confession of the:offence he was charged with. 
‘Phe learned. Public. Rrosecutor contends 
that the admission of. the. physical act 
(apart from intent.or knowledge) is enough 
to» satisfy. the: requirements of: section 30, 
This: contention. must. be: negatived: as it is: 
- ghviously’ untenable[see Queen-Empress. v. 
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J., says: at. page. 446:: 


‘confession? 
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Jagrup (1). But still, the further question 
arises whether Exhibit.D may be taken into 
consideration on the ground’ that it is not 
fully exculpatory. I-think that Exhibit D, 
though not a.confession of.guilt.ofthe offence 
of murder, is yet a confession.of guilt of the 
lesser offence ander section.328, Indian Penal 
Code. If so, does.it satisfy: the requirement 
of section 30.? In my, opinion, it. does nct, 
in view of. the. following: decisions :— 
In Queemv. Belat Ali-(2) Phear, J., says: . 

"before.a confession. of a person jointly tried: 
with.the prisoner can be taken into consider- 
ation.against him,it mustappear that that 
confession implicates the confessing person 
substantially. to the same.extent as. dti impli- 
cates: the person. against. whom it is to. be 
used: in the commission of the offence for which 


, Ute prisoners are being jointly. tricd." 


In Queen v. Naga. (3) the same. learned. 
Judge says: “this Court. has: already’ had 
occasion-in more than one.case to point out 
tliat confessions which are made use of. under 
section 309 of the Evidence Act, in.the first 
place, can.only be.so used: so far as they. 
make’ the confessing. prisoner guilty of the 
offence for: which all are being. tried.’” 

In Empress of, Indian. Ganraj (4); Straight, 
'jt.seems:to me that 
the test section: 30 of the Evidence-Act 
intended should be applied’ to a statement 
of one. prisoner proposed to, be. used.in. evi- 
dence.as against another, is/to see. whether.it 
is sufficient by itself to- justify the convic- 
tion of the person making it of the offence for 
which he. is. being. jointly, tried. with. the 
other. person or persons. against whom it 
is tendered’’. The underlined words were 
italicised by. the. learned Judge himself. 
According. to. these decisions the word 
in section 30. of the Act must 
be construed. to mean *''confession of the. 
offence charged." I agree with this con- 
struction. andil think. Exhibit: D cannot. be. 
considered: ‘against: the. second accused: I 
come to'this conclusion apart from the fact 
that it is a:retracted confession and requires 
strong corroboration, 

(b) ‘Exhibit A the certificate ofthe Chemical 


Examiner shows that. grains. ob corrosive 
(1). 72,A4640; A. W. N. (2885) z31;. 4, Indi Deca. 
T S.) 709. 
(2 19 W.R. Cr. 67; 10 B, T4. R. 453. 
(3) 23 Wi TE Cr. 24 
(a) 225.414 4 Ia Jur. seu IInd, D 
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sublimate were found in the undrunk second 
draught of arrack poured into the same 
tumbler, and in the washings of the tumbler ; 

but only tracing of'mercury were found in 
the washings of the vegetable cutter (M. O. 
2) the pestle (M: O. 3)and the sandal 
stone (Mi O: 4)found in the house ofthe 
second'accused. It is clear from this that the 
Chemical Examiner sought for corrosive 
sublimate and: not merely for mercury and 
that, even from a washing or a solution 
of tHe corrosive sublimate, grains of it can 
be isolated. The only inference that can 
be drawn from the certificate is that mercury 
but not corrosive sublimate was found in 
the “scanty brownish incrustation’’ on 
the sandal' stone, in the “ brownish stain ” 
on the'pestle and in the “brownish stain " 
on the vegetable cutter. There is no 
evidence in the case that corrosive sublimate 
decomposes by mere keeping so that the 
metal mercury is precipitated and the 
chlorine: escapes. 
lump of Viram (M. O. 5) (vide prosecution 
witness No. 7) kept in the records of these 
proceedings shows that such is not the case. 

(See- also Encyclopedia Britannica, XI Edi- 
tion, Volume VI ‘ chlorine,’ where it is said 
“it attacks mercury.” (page 255). If so, 
it is impossible to infer from the tracings 
of mercury only on the material objects 
2, 3 and 4, that thesecond accusedihad 
at any time in his possession any ‘Viram’ 

or corrosive sublimate especially as. pure 
mercury is commonly used externally by 
Indians for various purposes. It is a case 
of’ want of such legal evidence as enables 
one to. draw the adverse inference. In 
view of this conclusion, I do not dwell 
om the absence of the mention of a white 
powder on the sandal stone in the search 
list Exhibit H’.while the presence of the 
powder on the vegetable cutter and’ the 
pestle was mentioned in the search list, 

Exhibit G, prepared’ an hour and a half 
earlier: I will only say that Exhibit H 
is suspicious- (being prepared'in the absence 
of the Magistrate unlike Exhibit ©) and 
ought not to'be acted upon. 

(c) Prosecution witness No. 7 says in 
chief examination, referring to the third 
‘accused’: “He bouglit Viram saying he 
wanted: to make a preparation of it. He 
Douglit 5 Farahan edais irony me for g annas. 
The second accused was standing there near 
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my shop." In cross-examination. he says 
"second accused was standing, 8 feet away 
when I scld the.drug, He was standing in 
the koradu.” The person who. wanted 
to make,a preparation was the third accused 
himself. The witness does not say that the 
second'and third accused came together or 
returned together or that the second accused 
was standing as if he. was waiting for the 
third: accused or that the drug. was handed 
over to tle second accused after the. pur- 
chase. In my opinion the. bare statement 
that the second accused was standing near 
bv is not legal evidence from which one can 
infer that the purchase was made for him, 

Thus, it seems. to me there is no legal 
evidence, or, in other words, evidence which 
can be put to an English Jury, on any of 
the three points, v22.— 

(x) The purchase of the drug by or on 
belialf of the second accused. 

(2) The possession by the second accused 
of a drug containing corrosive sublimate 
(as opposed to mere mercury). 

(3) The second accused gave ít to the 
first accused to administer it to the deceased. 

The last point is most important. If 
there is credible evidence on the. third 
point, the absence of evidence on.the other 
two is.immaterial and cannot affect the case 
for the prosecution. Conversely, the. absence 
of evidence on tlie last point is fatal. Even 
if the otlier two points are proved. against 
the second accused he cannot be convicted. 
Even if a person has corrosive sublimate 
in his possession, he cannot. be convicted 
of the murder unless the drug. administered 
can be traced to him; for, if it were otherwise, 
the third. accused may be convicted. with 


greater reasón than the second, seeing that 


it is clearly proved i in the case that the third 
accused "pürclased "viram and, therefore, 
had it in.his possession at least for some 
time. Even this circumstance. is wanting 
against the secondiacctised,. Cf. Kusir Bap 
v. Emperor (5), where the arsenic was. 
actually found iri the house of Kusir Bap. 
The only other point that has. to. be. 
noticed’ is a statement in the evidence of 
P. W. No. 8; the Police Sub-Inspector, in 
answer to. the Court. “first accused. said. 
the substance was placed on the plank of 
tle vegetable.cutter and powdered.and given 


P 21 Ind. Cas, 378.; 18 €. L. J. 590; 14: Cr. Lg. 
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to him (section 27) * * * The second accused 
said he had powdered the substance on the 
sandal grinding stone M.O. 4 first.” If 
what was meant by the deposition is merely 
that the second accused said that there was 
a sandal stone in the house used for grinding 
substances, there is nothing in the statement 
to be used against second accused. I 
believe this is all the information given 
by the second accused (see also pro- 
secution' witness No. 13, page 24, lines 
18-19). Probably this is all that the Sub- 
Inspector meant; but, if he meant more, 
t.e., that the second accused told them that 
the substance given to the first accused was 
first ground on the sandal stone and again 
on the vegetable cutter with the pestle, 
then I disbelieve the Sub-Inspector’s state- 
ment; foritis most unlikely that the second 
accused would have made a confession, 
The statement was not relied on as a con- 
fession in the Court below and could not be 


used as such, for it was not recorded under ` 


the provisions of sections 164 and 364 of 
the Criminal Procedure Code. Any how, 
the Sub-Inspector is not supported by 
prosecution witness No. 13 who is a signatory 
to Exhibit H, itis significant that the Sub- 
Magistrate is not examined by the pro- 
Secution. If the statement is not relied on 
as a confession but merely as a piece of 
information that led to the discovery of 
the stone (section 27) the portion of the 
information which identifies the substance 
ground on the stone with that ground on 
the cutter and with the substances handed 
overto the second accused is inadmissible 
under section 27. All that then remains 
is that a substance was ground on the 
cutter, and a substance was ground on the 
sandal stone. This is useless against the 
second accused as the washings show 
merely tracings of mercury. 

It is true I entertain suspicion against the 
second accused, but when I find that these 
are based on Exhibit C (the dying declaration 
of the deceased containing his opinion as 
to the cause of death and inadmissible in 
evidence on that point) and on Exhibit D, 
the suspicion has to remain a bare suspicion. 
The existence of a motive (as to which I 
agree with my learned brother} cannot 
make any difference when there is total 
"lack of evidence connecting second accused 
with the cause of death. In this respect the 
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case closely resembles Kusir, Bap V. 
Emperor (5) and I hold that the second 
accused must be acquitted. 

As to the first accused, he admits that 
the powder having been taken by him from. 
the person who gave it to him was adminis- 
tered to the deceased with a view to cause. 
purging. One suspects the statement in 
so far as it denies a more culpable intention. 
but, in the absence of evidence to show any: . 
other intention or even moitve (so far as the 
first accused is concerned), or knowledge 
that the drug he used was a highlv dangerous 
drug or was Vivant, one cannot infer that 
the first accused was actuated by any inten- 
tion or knowledge more culpable than Le 
chooses to admit. Even if he knew it to be 
Viram (of which there is no evidence) -it 
is difficult to attribute, to him either an 
intention to cause death, or knowledge 
that it is likely to cause death in view of 
the extracts I made in the earlier part 
of the judgment showing the ignorance 
among the people as to the nature of the 
drug. I think the utmost that can be done 
is to convict the first accused under section 
328 of the Indian Penal Code. I accordingly 
do so and sentence him to ten years’ oe 
imprisonment under that section. 

The case illustrates the necessity of some 
legislation to regulate the sale of poisons 
in the Bazars of the country. 

Odgers, J.—In this case there were 
originally three accused. Accused No. I 
was charged with the murder of one Ambala- 
vana Padayachi by administering poison 
to him, and accused Nos. 2 and 3 were. 
charged with abetment. Accused Nos. I and. 
2 were convicted and sentenced to death. 
Accused No. 3 was acquitted. The prosecu- 
tion story is, that accused No. 3 purchased 
about one tola weight of perchloride of 
mercury (corrosive sublimate) from a grocer 
in Lalpet at the request of accused No. 2. 
The latter powdered the crystalline sub- 
stance purchased by accused No. 3 on his 
behalf, made the powder into a packet 


‘which he handed to accused No. 1 telling 


him to take deceased to a toddy shop to 


‘drink arrack and to put the contents of 


the packet into his arrack. This was done 
and the deceased was taken ill and died. 
Theré is not the slightest. doubt that the 
deceased died in consequence of the adminis- 
tration to him of perchloride of mercury 
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by accused No. 2. The evidence is perfectly 
‘clear and it is not contended that he is 
innocent by his Vakil. There is, however, 
some little doubt as to whether accused 
No. 1 knew the stuff given to him by accused 
No. 2 to be a poison. In Exhibit D, which 
I shall have to examine in greater detail 
later on accused No. I, says he asked 
accused No. 2 if the drug was for 
‘killing him (deceased), the answer was 
it would only bring on purging and 
with the deceased so reduced, he could 
‘be persuaded to return to the house 
of accused No. 2, who was his brother, 
which he had left. 
-very gravest doubts as to whether accused 
No. 2 did not acutally know the nature of 
the’ drug, as he calls it, he was asked to 
administer so secretly and mysteriously. 
He does not appear to be a relative of ac- 
cused No. 2 and deceased or to have had 
any other connection with them. 
. There is, however, a possibility that he 
‘did not actually know, though he must 
at the least have had very good grounds 
for suspecting the deadly nature of the 
powder handed to him by accused No..2. 
I am, therefore, not prepared to differ from 
the judgment of my learned brother, which 
i have had. the advantage of perusing, 
in finding accused No. 1 guilty only of 
administering ‘a poison knowing it to be 
likely that he will cause hurt and would 
sentence him to IO years’ rigorous imprison- 
ment under section 325, Indian Penal Code. 
A case of greater difficulty arises in the 
case of accused No. 2. On this part of the 
- case T have the misfortune to differ from the 
judgment of my learned brother and I 
need not say I do so with much diffidence. 
Accused No. 2 neither bought the poison 
nor administered it. The dying declaration 
of the deceased, Exhibit C, taken down by 
the Village Munsif (prosecution witness 
No. 5) states that there was enmity between 
deceased and accused No. 2 his younger 
brother. Some 10 to 20 days before the 
date of the crime the deceased and his 
second wife.moved from the family-house and 


went tolivein Muthu Chetty's house (referred . 


to as. the oil-monger). As already stated, 
‘according -to Exhibit D, accused No. 2 
told accused No..r that the object of giving 
the drug.was to get.deceased to come back 
and live in the family-house again. There 
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is- evidence (prosecution witness No. 6) 
that accused No. 2 was intimate with de- 
ceased’s wife. This witness says accused 
No. 2 used to come to his house, but never 
when deceased was present. Once this 
happened after the wife had gone to bed. 
This is, of course, denied by the widow 
(prosecution witness No. 11), but I am not 
prepared to disbelieve it. No other reason 
is alleged or proved for deceased having 
moved from his own house and I think 
there probably was undue intimacy between 
the deceased’s wife and accused No. 2, and 
that was the reason of the move. This 
would also furnish a reason for the enmity 
and a motive for the crime. The learned 
Vakil for the second accused tried to minimise 
the effect of this evidence by saying that, 
even if the two brothers were not on speaking 
terms that is no reason why the wife of the 
one should not talk to the other brother. 
This is unlikely and I imagine especially 
so among the Hindus whose women do not 
usually take a course independent of their 
men, unless there is some special reason for it 
and especially, as in this case, where the 
parties are living in different houses. ^ Thus, 
in my opinion, we have a motive for this 
crime established. Next, we have the evi- 
dence of the grocer, prosecution witness 
No. 7, that accused was standing near his 
shop, 8 feet away, when third accused : 
bought tbe poison. The tatter wa. a 
regular customer and the witness said he 


could, nct remember if accused No. 3 hed 


bought Viram, ¢.e., perchloride of mercury, 
before. Third accused used to buy medicinal 
drugs often from the witness. It seems 
to me a fair inference from this that the 
probability is that accused No. 3 had not 
bought this particular poison there beiote. 
The poison supplied to accused No. 3 came 
from a stock got in by the witness’s father 
who died 1? years before and was thus 
apparently a thing for which ‘there was 
very little sale in that village and it is most 
unlikely that the grocer would not remember 
a previous sale to the accused No. 3 if such 
had taken place. The learned Vakil for 
the accused No. 2 says that the latter's 
presence close to the-shop at the very 
moment when accused No. 3 was buying the 
poison was accidental. It is a curious 
coincidence but one which may have a 
perfectly innocent explanation. The second 
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‘accused "has not attempted any, and 
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in 
the absence of this I think an'inference may 
‘faitly be drawn against accused No. 2 from 


“his presence just outside the grocet’s ‘shop 


‘at the very moment when the poison was 
"being purchased. 


"Next, three articles were discovered’ in ` 


‘accused ‘No. .2’s house,.a vegetable cutter, 


‘a pestle and a sardal -grinding stone. The 


‘evidence of prosecution "witness "No. '8, 
"Süb-Inspector, is to the effect that in con- 


"sequence ‘of ‘information received from ac- 


:cused No. I the house of accused ‘No. 2 was 
searched "(search list "Exhibit G) in the 
présence of the Sub-Magistrate and the 
vegetable cutter and the pestle were .disco- 
vered. It is curious that, if, as urged, there 
was -norconnection' between first and second 


accused, ‘that ‘the former should give in-: 
"formation as to.arti¢les subsequently found 
in accused "No. 2’s ‘house in consequence of 
‘such iriformation. “Ihe’evidence'is that the 
first accused said that the stibstance was 
' placed on the -plarik of the vegetable cutter 


and powdered and.given'to him. "Ihe'house 
åf accused "No. 2 wás searched at about 
-5:30 P. M. and the vegetable cutter and the 
„pestle were seized.: The Sub-Inspector says 
there was a whitish tinge on them. -The 
‘Chettical Exaniiner’s report (Exhibit A) is 
‘that ‘the ‘pestle (M.O. 8) “had a brownish 


" , stain, the vegetable cutter (M. O. -9) had 


‘also ‘brownish stains. Traces of merctiry 
were found ‘in the washings of these articles. 
The -sandal grinding stone was. discovered 


“in consequence of infofmdtion received 


from accused No. 2. He said in the presence 
‘of the Magistrate (who, as I understand, was 
present when the information was given 
‘by accused No. 7 also) that'he had-powdered 
‘the substance on the sandál grinding stone 
first, 2.e;, before powdering'it' on the vege- 
'table cutter. In .consequence of, this in- 
formation, a fitther seàrch (Exhibit H) 
was made dt 7 P. M. that night not in the 
‘presetice df the ‘Magistrate and the grinding 
stone ‘was ‘fourid .concéaled undér a miat 
in ‘the “house. ‘Prosecution witness ‘No. 13 
who signed Exhibit H says that there was 
white matk on one part of the circumference 
of ‘the stone when it was found. This was 
sent to the ‘Cheniical Examiner as No. 7 
and ‘the washings show traces of mercury. 
The second accused.denied all knowledge of 
the vegetable cutter and says the pestle 
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and grinding stone had soap-nut ,pasteron 


them. The searches were conducted. in 
the:presence of several persons, one is dead 


and. one ‘has „been called :as prosecution . 
-witness, No. I3. The .deceased’s younger 


brother, prosecution witness No. 12, ‘says 
there was some dispute over money: between 
the ,deceased and Anantha Pillai, the first 
of these persons to:sign the-search'lists who 
has since .died. He.alleges- nothing against 


.prosecution witness No. 13 who was present 


at -both the searches. Jt was attempted 


to be argued for the second accused that the ` 


discovery .of mercury on these articles 


was not in consequence :of information — 
given within section 27, Evidence Act. 


I should be inclined to -hold that. these 
statements.made in the presence of,a Magis- 


trate were.confessions (section 26) but whe-. 


ther they are strictly so.or-not:there eanibe 
no doubt that it was in.consequence -of 
these statements made by -accused Nos. Y 


and 2 that the three articles were found . 
and.,subseguently the traces of mercury 


were discovered by the Chemié¢al Examiner. 
The vegetable .cutter was found :in the 
cook-room, the pestle in-the adjoining tooim 
and the grinding stone, as :stated, :under a 
mat.in the north-west portion of ‘the house. 


‘Now, itis said for thesecond -accused, trst, 
there could .have rbeen no white matks 


on the .articles discovered. The Chemical 
Examiner says ‘‘ brownish incrustations “Or 
stains." ‘The answer to this is that-the 
white powder, if fairly,free, might have been 
shaken off in:the course ofthandling:; second- 
ly, the -second -search ds -suspicious :as "the 
Magistrate was not:there, and the substance 


‘containing the mercury might -nave been 
‘Bhere ‘seems’ 


introduced by the ‘Police. 
hardly time .or opportunity for :this. The 
first search had been completed 14 ‘hours 
after the second ,accused, then in custody, 
gave information about ‘the:grinding stone, 
which.apparently firstiaccused knew nothing 
about, .and the Rolice say ithey had :no 
information then -about it. If the mercury 
on the grinding stone is :a concoction, sit .is 
curious it was not more. thorough rand the 
washing did not give ;positive traces of. 
perchloride .of mercury .instead .of only. 
mercury, -Hurther, “the ‘scanty shrownish 
incrustation " is.similar.to the ‘brownish 


. t M # ya | BL 
stains " on the other two :articles and it is 


not suggested that there was any tampering 
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With these, "Thirüly, ‘and "ost «strongly, 
dtisargued-thátassuming the ‘three articles 
Mideontain traces of-merctryitis ʻa :common 
drugin every Indien household: and'the:tracés 
discovered:may-have had-an‘innocent source. 
Mercury in various -forms ‘can’ apparently 
ibe ‘obtained -éven in small villages ;:there is 
mo revidence that it is usüalior- unusual to 


“powder -medicines ‘on ‘the -foot-rest .of a. 


vegetable cutter with a pestle ‘used, T ;pre- 
sume, torpound-ricecor other: articles-of food. 
The evidence.df prosécution'witness No. 12 
is that the:grinding stone in question was 


used ‘to grind -soapnuts which, I :assume, 
do not -contain mercury. 1 understand. 


that stones are ‘used :not :only ‘for :grinding 
sandal ibut for various other things such As 
‘pepper. Now, this “is -an :artiele of food 
and I do not:ithink'it:probable*that mercury 
orits compounds-would:have 'beenxpowdered 
in ithe ordinary rcourse von:articles which are 
vused.in the-preparation:of food. It -is-true 


D INDEAN -CASES; 


{that no :perchloride of mercuty was found 


in the washings.. There is no chemical 


evidence:as to what happens-to ‘the chlorine 
in ;perchloride,’ whether -it is volatile or 
‘disappears -in any and what :conibinations 
„or in water. 
` o£ mercury:the-base of perchloride of, mercury 
were ‘found -on these articles ‘seized jin ‘the 


'housé tin which ;accused..No. :2 was living. | - 


If the articles had ‘been recently tused 
for spowdering ‘some other. compound: -of 
imereury for the use -of the inmates of the 
ihouse, :it could ‘have been:explairied ‘by the 
accused. There is no evidence ‘that any 
ofithe inmates wasillor was takingiprepara- 
tions ‘of :mercury -medicinally; All this 
eould:have been. explained sif the ‘presesice‘of 
(the mercury on tthe articles was innocent. 
‘No:attempt to do so-was-made,-and I cannot 
resist ‘the inference against the_accused. 

We have then, apart from Exhibit D, 
which I will deal with later, these facts 
which, in my: opiriion, tell against ithe-second 
accused ‘and have ‘not been explained by 
him. '(r) Intimacy ibetween second;aceused 


The fact remains.'that traces: 


and :deceased's- wife rand | consequent motive . 


for the -crime. (2) Presence waf second 
` jaccused -near:the:shop when tthe ,poison was 
being. bought. .(3) Information -by -the 


first accused leading to the discovery .of the. 


two articles, viz. vegetable cutter and 


"made by the first acctiséd to the 
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connectiotbetween first:atid 'Seeond ‘acctised, 
(4) The ‘information given by -the Second 
accused ‘leading -to -the ‘discovery of ‘the 
grinding stone. (3) The discóvety*ofitraces'of 
mercury the “base of ‘the poison ‘proved to 
have ‘killed ‘the ‘deceased von all ithe three 
‘articles, .  ' ' Lt 


I now pass to 'Exliibit'D.It'is a staténtent 
Village 
‘Munsif of'the-village where ‘the -adniinistra- 
‘tion of the poison'toók “place, it ‘is ‘proved ‘By 
the Village Munsif,iprosecittion'witnegs-No. '5 
~-was tetracted in fheSessions'Cóturt. "Tw 
(points, both legal, atise.with-regard-totit. "Is 
“ita corifession, and, sif'it ‘is, can it ‘be taken 
into consideration-against -second ‘acctiséd’? © 
‘The substanee tof ‘Exhibit D is -as “follows, 
“Second ‘accused ‘took first acctised: aside, 
gave him a rupée “and ‘told thim to ‘give 
arrack to the deceased. Sécdndatéused took 
first:acátised toithedotmer'stiousearid handed 
&ipacket toli. Me ‘told liim ito-put "tlie 
contents,-6f the packet tinto-‘his ibtother's 
arrack:when first‘accused ‘asked if it was Ab 
kill the'deceased. Second acucséd said it wag 
only a purge. “WI ‘accordingly did $0; 
t:e., the'took‘the packetiffom second accused ; 
took ‘the -decéased tto an afrack shop :sórüe 
distance -away, where "both ‘first 'aceüsed 
and deceased were iutiknown ‘to the-arra¢k 
seller, prosecution witness ‘No. 2, aid -ad- 
ministered the:powder'in this arrack. First 
accused does ‘not say in ‘Exhibit D ‘that 
he did not ‘know ‘that ithe powder Awis -a 
‘poison or ‘that ‘he ‘is innocent ‘of Killing ‘the 
‘deceased or of any other -offence ot “thatha 
‘ttied to dissuadettlie second aceuséd fróm'üo- 
ing-anythingto'Histbrother. -Nobödy ‘could 
"expecta :éonfession to'say, ““ I theréby -êbrh- 
mitted a crime tinder sectidn -so ‘and ‘so ‘of 
the Penal :Code:” “The -packet -which ‘the 
first accused receivéd ‘fromthe sécond-acétise 
‘ed contained poison‘which-was ádministefed 
tothe deceased*by'the ‘firstacetised:accordiiiz 
to'the directions of thesecotid accused. i;Eifst 


"accused is clearly guilty ‘of -mtirdér -unléss 


this ‘offence -can ibe .reducetl. by ‘his Want-of 
‘knowledge ‘or ‘intention. ‘He was ehäiged, . 
with murder and Exhibit! Dis in-my- opirion, 
‘Clearly a ‘confession, in that ‘it states òr 


- Suggests the - inference ‘that the sééond 


‘accused ;cómtnitted ‘the fime with which - 


he was charged. 


pestle, in the house of the second „accused . 


The next questionis, if; béiüg.a.confession " 
= y s. mu 0.1.44 da RN TQ id S 7 ae le s 
"Which strengthens the inférence -of "the 


. by the first accused, dt can ‘be taken into 


a 
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consideration against- ^the-second accused 
under section 30 of the, Evidence Act. 
Both first and second accused were tried for 
the same offence, as abetment of an offence 
isincluded by virtue of tbe explanation to 
the section. Several cases, were quoted 
by the Vakil for the second accused and I 
will briefly dealt with them. 

The earliest case is reported as Queen v. 
Mohesh Biswas (6).. It says that under 
section 30 the statement of fact which 
amounts to a confession cf guilt may be 
taken into consideration only so far as that 
particular statement of fact itself ‘extends 
against the other prisoners. Here the only 
use sought to be made of Exhibit D is to 
establish the connection between accused 
‘Nos..r and 2 by the giving and receiving 
‘of the packet’ of ‘poison. In the same 
Volume, at page 67, [Queen v. Belat Alt (2)] 


it is laid down that the confession 
must implicate the person making 


it to. the same extent as it implicates the 
person against whom it is to be used. In 
that case the confessors. distinctly kept 
themselves out of all complicity in the actual 
facts charged against all the prisoners 
‘jointly. It seems to me that Exhibit D 
implicates the first accused at least as much 
asif not more than the second accused. 


“Moreover, in Queen Empress v. Nur Mahomed ` 


(7) it was held that when two persons are 
accused of an offence of the same definition 
arising out of a single transaction the con- 
fession of the one may .be used against 
the other though it inculpates himself 
through acts separable from those ascribed 
to his accomplice and, therefore, capable of 
constituting a separate offence from that 
‘of the accomplice (per West, J.) Again, 
in Reg: v. Amrita Govinda '(8) it is laid down 
that the statement must be a confession in 
its inherent quality and. not a statement 
as in that case of withdrawal before actual 
preparation of thecrime. The case reported 
as Queen v. Naga (3) merely emphasies 
the infirmity of such confessions. In Empress 
of India v. Ganraj (4) the alleged confessions 
sought to be used against the other accused 
tried,to fix the guilt on the others and to 
excuse the confessor. It was, therefore, 
held barred under the rule laid down in 


(5 19 W.R. Cr. 16; 10 BLL. R. 455 s. 
t7) B B. 223 3-4 Ind. Dec. (N. S.) 522. ` 


(8)- 10 B- H.-C. R. 497.. 
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Queen v. Belat Alt (2). The test of 
section 30 is to see if it is sufficient by itself 
to justify the conviction of the person making 
it of the offence for which he is being jointly 
tried with the other person or persons ` 
against whom it is tendered. 

There is no exculpatory statement in Ex- 
hibit D, which, if sufficiently corroborated, 
would be sufficient to convict accused No. I 
provided he knew the powder given to him 
was a poison likelv to cause death. The 
case in Empress of India v. Ganraj (4) seems 
to be inapplicable to the present. Queen- 
Empress v. Jagrup (1) lays down that a 
confession in the Evidence Act is not a 
mete inculpatory admission which falls 
short of an admission of guilt. In that 
case the confessor admitted he was present 
at the time of the crime but tried to prevent : 
its commission. Ás stated above, in my 
opinion, Exhibit D is an admission of guilt. 

Finally, in Upendra Nath Das v. Emperor 
(9) the confession sought to be used tried 
to make out that the confessor was almost 
an unconscious instrument in the hands 
of the other conspirators. Ás stated above, 
Exhibit D is a retracted confession and must 
be received with caution and used, if at all, 
only in so far as it is corroborated. At tke 
game time it appears to me that Exhibit D 
complies with the requirements of section 30 
-of the Evidence Act and may be taken into 
consideration as against the second accus- 
ed. This does not, of course, mean that it is 
engugh to convict him, but taken along with 
the other corroborating circumstance, viz., 
the presence of the second accused at the 
time the poison was purchased, the possession 
of the poison by the first accused and its 
administration of it to the deceased who died 
in consequence, together with the further 
circumstances of the motive and the dis- 
covery of mercury on the three articles 
seized in the house of the second accused, 
I consider these facts establish the guilt 
of the latter. beyond any reasonable doubt. 
The? murder was deliberately planned. and 
brought about by the second accused. 
I can find no extenuating circumstances 
whatever, and 1 would confirm the conviction 


‘and sentence on the second accused and 


dismiss his appeal. ` 


19) 46 Lad. Cas. 8421 (1918) Pat. 173! 15 Cr 
La n 826, ‘ - t 


. Yol. 72] 
MANICKA PADAYACHI, In ve. 


. By the Court.—We direct that the papers 
be placed before His Lordship the Chie 

Justice for orders. ; 
(Ihis case came on for hearing under 
"Section 378 of the Code of Criminal Pro- 
cedure on the 12th and 16th of August 1927, 
before Oldfield, J.) 

Mr. K.S. Jayarama Atyar, for the Accused. 

Mr. V. L. Ethtraj, for the Public Prosecu- 
tor, for the Crown. i 

JUDGMENT.—In this: case it has 
been found that first accused bought 
a tumblerful of arrack of second 
prosecution witness and after mixing Viram, 
or corrosive sublimate, with it gave 
it to deceased, who was taken ill 
immediately and eventually died. First 
accused was charged with and convicted 
of murder and has been found guilty in this 
Court of administering an unwholesome 
drug with intent to cause hurt to deceased, 
an offence punishable under section 328 
.of the Indian Penal Code. The case comes 
before me in consequence of a difference of 
‘Opinion as to second accused, who was 
charged with and convicted of abetting 
first accused. 

The main evidence against second accused 
is an alleged confession by frst accused, 
Exhibit D, and the first question is whether 
that confession is admissible at all. It is 
urged that it is not, because, in the words 
of one of the learned Judges before whom 
the case originally came, it does not satisfy 
the requirements of section 30 of the Indian 
Evidence Act inasmuch as it is a confession 
of guilt only of the lesser offence under 
section 328, not of the offence of murder, 
for which alone, it is said, second accused 
was being tried. With all respect, I cannot 
follow the reasoning involved. Section 30, 
no doubt, provides that the confession of 
one accused can be taken into consideration 
against another, only when they are being 
tried jointly for the same offence, the offence 
(as the explanation .shows) including abet- 
ment or.attempt. But it is not possible 
to hold that persons tried jointly for a 
major offence and eventually convicted 
of a minor;offence, as first accused has been 
and second accused may be here, with refer- 
ence to section 328 of the Criminal Procedure 
Code are not tried for the latter also. For, 
.otherwise, their conviction of the latter, 
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which, it isnotdisputed, would be legitimate, 
would be had afterno trial at all. The correct 
view is clearly that persons tinder trial 
for a major offence are also being charged 
with and tried for any minor offence or ` 
offences, constituted by the particular in- 
gredients of the major offence which may 
be proved; and.it can make no difference 
that the conviction of one accused of a 
minor offence takes place only in appeal, 
when the course of the proceedings has been, 
as in the present case, the same against them 
both. y 25 
No authority regarding the application 
of section 30 to cases in which a conviction 
‘of a minor, after trial for a major, offence 
is in question, has been cited; and it will 
serve no useful purpose, in view of the fore- 
. going, to go in detail through the cases 
relied on before mé and in the referring 
orders of the leárned Judges, since they deal 
with issues which do not at present arise. 
For they support one or othér of two distinct 
principles, of which neither is relevant 
to this case. Firstly, they are decisions, 
such as Imperatrix v. Pitamber Jina (xo), 
that the accused are not being tried jointly 
for the same offence, when the offences 
charged against each and the ingredients 
thereof are different. Secondly, there. are 
others, such as Queen v. Belat Ali (2) and 
Empress of India v. Ganraj (4), in which 
the so-called confessions did not implicate 
both accused concerned equally, because 
they were not really confessions at ail, 
but were made to show that the deponents 
were not parties to the crime charged and 
to shift responsibility for it to the others 
tried with them. One case of this kind, 
Kusir Bap v. Emperor (5), has been parti-’ 
cularly relied on, because the facts in it are 
said to be similar to those before me, the 
statement, the admissibility of which was 
disputed, having been made by one accused, 
who gave her husband poison, '-that she 
received it from another; but there: was 
actually no admission by her of any offence; 
since, unlike first accused in the present 
case, she did not admit knowledge that what 
she administered would cause hurt or have 
any physical effect. In fact, these decisions 
merely require a strict interpretation of 
the references in section 30 to æ joint trial 
“ for the same offence " and a “ confession ” 
(10) 2 B. 6x j 1 Ind. Dec, (s. 8.) 469." 


' credit who ;attested Exhibit D, ‘did 
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“anid ‘do not affect ‘the conclusións:at present 
- nidtefial that ‘Exhibit D was, as ‘its terms 
will show, a cotiféssion ‘and that ‘the ‘two 
‘décuséd were ‘tried ‘jointly ‘for the minor 
'Offénce puriishable undér-sectión 328, when 
-they Wete' so tiiéd for the ‘major offence of 
— anüider. - a 
Before státing ‘the ‘térnis of Exhibit “D, 
‘I deal with the other óbjection ‘to it that it 
was «never really given 'by first .accused 


or, df given, ‘is entitled to no weéight-against. 


 Sécond ‘accused, because the “former after- 
wards denied having given it. It “is 


‘trie that the ‘did’ so ‘before ‘the 
‘Sessions Jidge, ‘who questioned 
thim ' directly regarding it, dnd that 


‘péfore the Committing ‘Magistrate, who did 
nöt do go, ‘he admitted only ‘having ‘been 
‘dtitikitig with ‘deceased, but denied having 
put anything ‘in ‘his arrack and gave no 
‘explanation for its effect. But “Exhibit D 
Was täken, By ‘fifth prosécufion witness ‘the 
‘Ménigar df the village, where the arrack 
Shop, at which first accused dnd "deceased 
-were .diinking is :sittlated, ard ‘it ‘is not 
.isuggestéd that ‘he had any reáscn for crédt- 
_ing evidence against either. “The suggestion 


“made by ‘first accused at Sessions, that he, 


máy have desired ‘to ‘éxctilpate ‘the -shop- 
ikeeper; is ‘unsupported and ‘is not probable. 
Fourth prosecution witness, a.man ‘of some 
not 
admit ‘anything; which detracted from its 
weight. It no doubt‘is téferred ‘to ‘in fifth 
ipfosecution witness's evidence oily as a 
mote df what ‘first acctiséd sáid'and it was 
not setit with :the first report, Exhibit E, 
‘but there is no reason for ‘doiibting that 
4t is a correct ‘record of the stibstance of 
. what was said and- what was ;given to the 

Holice con ‘their arrival. There is nothing 
‘improbable in.first .aecused making such 
a statement, when ‘he found the effect of 
ifhe drág on.deceased so much greater than 
ihe:had:expected. There is, in my .Qpinion, 
„no reasonable doubt that Exhibit D was 
given as ‘it purports to have ‘been. The 
¿Objection that it was not given voluritarily 
is supported .only by the süggestion that 
the words usediby.fifth prosecution witness 
‘in ‘inviting ‘fitst accused to give it must be 
‘taken with référerice'to the former's official 
„position .as holüing oiit an ‘inducement. 
They ‘were according to ‘fifth "prosécütion 
' witness, wlioülone spédksto them, that ‘first 
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'acciised :shotld teil ‘the'truth aiid’ that tortell 
‘the-truth was always good:; and'they involve 
no inducement, express or implied. In 
these circumstances, Exhibit D must be 
‘treated ‘as admissible ‘evidence ‘to be taken, 
in the words-of-section 30, into consideration 
-against-second accused: and itssweightis not, 
in my opinion, materially affectéd 'by the 
fact ‘that first accused later denied having 
given it. 

First accused in Exhibit T ‘said‘that (1):he 
administered ‘to deceased in- arraék a drug 
"which he bad ‘received from second:accused 
(2) the drug was to.mdke deceased -purge 

im order ‘that-sécond-decused, his brother, 
‘might carry ‘him back ‘to fle faniily:home, 
~which, -contrary to the formeér’s:wish,the had | 


left. Exhibit D ‘accordiigly contains a 


‘full ‘admission . df first accused's liability 
ündér section 328 ; dnd ‘the question ‘is ‘then 
‘of ‘its-efféct against stcdnd:-acctised when, as 
‘section 30 perniits, it‘is taken‘into consider- 
ation ‘agdinst him. ‘This -portion ‘of tlie 
-section'has been coristrued‘in‘many: decisions. 
“But ‘their result, ‘so far as it is definite, : 
‘seems to be orly what in the present case 
would be clear iiídeperidertly of ‘them, 
that a conviction cannot be based exclusive- 
lyon the testimony. of:a-person, who cannot 
‘be ‘cross-examined, ‘if he is uncorroborated 
‘or -cofrdborated ‘only. by “an. áécomplice.. 
‘No ‘further general -rule as‘ to the extent or . 
mature of the eorróboration to be required 
‘emerges from the judgments, which naturally 
‘deal -directly with the particular ‘circum- 
-stances' on ‘each ‘occasion before ‘the “Court; 
‘and ‘it can, therefore, be said only ‘that 
the corioboration must be on ‘material 
‘particulars and ‘taken “with” the ‘conies- 
Sion must justify~belief-in:the ‘substantial 
truth of the:latter. 

Of :the four ‘headings of ‘the prosecution 
‘evidence *rélied ‘on ‘for‘this’ purpose, ‘the first 
‘that regarding motive, affords corroboration, 
‘both generally -and with réferende to first 
accused’s ‘account -of ‘the reason secot 
accused* gave ‘him; ‘and ‘it, In my 
‘Opitiion, goes as far as -is necessary 
‘in this -direction. “It is allegel -tHat 
it establighes. “a '‘lidison “between .the' 
‘wife ‘of deceased dnd second ‘acctised and 
that this'expláins ‘the'latters desire‘to‘induée 


‘deceased, ‘his brother, ‘to ‘return ^to ‘the’ 
fainily-house, which -he had leit dbout-ten | 
“days eailier. The -stiggestioh against -ds- 
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ceased's wife may be.true. «Butithe evidence 
tor-it isiindirect and in:some'respects:üéfec- 
tive ; and it‘is, therefore, safer to reject it. 
"There:i ds, however, ‘no stifficierit: ‘reason for 
doubting the evidence that «second accused, 
as ‘first ‘accused saidin ‘Exhibit *D, ‘desired 
his brother's return ‘and there is no 
improbdbility -in ‘his having hoped:to com- 
pass it by bringing*him‘back,when he was ill 
cand ihelpless. It-is:urged that ‘this motive 
‘is disproportionate-to the-means-employed ; 
ibut ithe objection can be accepted orly on 
the assumption, which is negatived by :the 
judgments inthe:case-GPfirst accused ithat‘the 
causing -of -more ‘setious‘harm- than ʻa tem- 
‘porary ,physical distuibance was interided. 
~ Next, there is the-evidence of 7th.prosccu- 
tion witness who deals in medicines, that 
‘Shortly ‘before the-date-of-the death he saw 
second accused outside his shop, when ‘he was 
selling Viram, or .corrosive :sublimate, to 
“third accused, who hasibeen acquitted. ‘There 
‘is no “reason for doubting the independence 
of the witness or the truth of his .evidence. 
There is, however, no corroboration, and 
it is argued further that second. accused might 
have come to the village,'the ordinary. sbop- 


ping-resort for the neighbourhood for ‘his own. 


purposes and his presence outside the wit- 
ness;s shop: may have been a mere coincidence; 
anditistrue that no actual conversation or 
other intercourse between him and third 
accused isalleged. But, on.the other hand, he 
is. referred.to.asstanding only eight feet from 
'gth .prosecution witness .on the koradu, he 
has made no attempt to show.on what.other 
business he was there;.and he did not call 
tbird accused, who was acquitted -under sec- 
tion 289 (2), Criminal. Procedure Code at the 
conclusion of the ,prosecution case and who 
' could. have supported his denial of any connec- 
tion .between them. It seems to me very 
probable that 7th prosecution witness’s evi- 
dence is true. But it .is .merely consistent 
with the prosecution .case .and does not 
advance it appreciably .on the . material 
points. to which I now turn, second .accused’s 
possession .of corrosive sublimate and hig 
having given it to first accused. 

The .evidence as to „possession -is that 
in .consequence of statements to the Police 
Sub:Inspector, 18th prosecution witness .by 
first accused and afterwards by second accused, 
the latter's house was searched ‘twice, a 
vegetable cutter and a pestle being found on 
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the first oceasion and .a grinding’ store :cn 
‘the -second, -all these bearing, as audiysis 
has shown, ‘traces of 'mercury.; and at the 
trial -the statement,.of-second „accused just 
‘referred to, which. no: doubt.is.alleged to -have 
[been «made in presence- of-the Sub-Magistrate, 
but .was not separately recorded, -was -relied 
‘on as:an admission :of ‘the identity of the 
mercury “then found with that : administered 
:by-second accused. ‘As.regards.this-statement, 
dts \details-were no doubt-elicited on.second 
accused's ibehalf in ‘cross-examination .of 
gth :proseeution witness ibut it must be 
-eonceded that the effect of what he-said :is 
:not clear,and;before:me the attempt to argue 
‘from it was abandoned. ‘The -avidence re- 
sgarding the-finding ofthe grind stone.has also 
tbeen attacked ; but -it sis unnecessary ito 
consider whether ‘the attack was successful, 
‘because the argument. from ‘the presence E 
anercury.onithe.stone is:similar.to-that relating 
to the vegatable .cutter.and jpestle and adds 
mothing ito it. As regards the mercury on 
the ‘two last mentioned ; ‘utensils, 513th ,pro- 
secution witness, the .Monigar, .no. doubt, 
said ‘that the cutter was found:in the .room 
:occupied by second accused’s mother, 2th 
„prosecution :witness, -however, ʻa brother. of 
deceased, and 2nd.aceused-did.not.corroborate 
this.; whilst 8th ‘prosecution witness 
:said it was: takenifrom the kitchen; and, in 
“any case, in view of the close. quarters, at 
“which those .concerned lived, .it does mot 
‘seem to me that anything in second accused’s 
favour :follows ‘if 13th ‘prosectition "witness's 
statement ‘is accepted. /Ramesam, ‘J., ‘in 
‘his judgment ‘has ‘laid stress on the 'fact 
‘that analysis tevealed the ‘presence only cf 
mercury, not Viram, or corrosive stiBlimate. 
"But it is not clear ~ analysis was ‘directed 
guished been the two and it is ‘a ‘fair 
inference from the use of a pestle, that the 
solid Viram, corresponding with ‘corrosive 
sublimate, not the liquid mercury, was in 
question. There seems to me no reasonable 
doubt that corrosive sublimate was, shortly 
‘before deceased's death, in second accused’s 
possession ; and, as he has adduced: nothing 
to exp ain this or transfer tesponsibility to 
any other member of his family the inference 
must so far be against him. 
There remains, however, the question, on 
the answer to which the decision must really 
turn, whether there is evidence to corroborate 
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the allegation in Exhibit D that second accus- 
ed gave the Viram, of-which he was possessed, 
to first accused; and the answer must on the 
-best consideration I can give, be that there 
is not. There is no direct corroborative evi- 
dence on the point : and in the circumstances 
of the case an inference from the proved 
possession of Viram by two men in succession 


to the identity of the Viram in question and - 


its transfer from the one to the other would 
exclude reasonable doubt, only if Viram were 
so rare a substance and its possession by any 
particular individual so extraordinary, as to 
exclude the possibility of other explanations. 
‘But this is not established. -It is true that 
accused has not attempted to prove actual 
possession of Viram for any innocent purpose 
by any inmate of his house and has not 
suggested any explanation of first accused's 
possession. other than the latter alleged. 
But it is clear that Vivam is really procurable 
and although 7th prosecution witness denies 


‘any sale for the last two years except to 
third accused, he presumably is not the only 


vendor in the .neighbourhood. That the 
drug is a common medicine is shown by the 
quotation in the Judgment of Ramesam, J., 


from Maclean's Manual, III, 845; and it is - 


further, I believe, a cosmetic. It is according- 
ly impossible to hold that any special explana- 
tion need be required for its possession by 
either first or second accused or that there is 
evidence from which. the giving of it by the 
latter to the.former can be inferred. 


In these circumstances, Exhibit D is un- 
corroborated in a material respect and second 
accused cannot be convicted on it. ‘The 
case is one of suspicion and.it must fail for 
want of essential evidence. The appeal of 
second accused must, therefore, be allowed 
and-he must be acquitted and released. 

VAN. V. Accuszd No. 2 acquitted. 


J 
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CALCUTTA HIGH COURT, 
CRIMINAL REVISION No. 1022 OF 1922. 
February 15, 1923. ! 
Present:—Mr. Justice Buckland, 

. January 24, 1923. 
Present[—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
PRIVANATH GUPTA—PETITIONER 
YESUS 
LALJ HI CHOWKIDAR-—OPPOSITE PARTY. 

Pena! Cede { ALt X L V of 1860), s. 506 - Criminal 
intimidation —Self-const:tuled — Court —— Notice to 
appeay—Ex parte decree to be passed on failure 
to appear —Offence. 

Accused issued a notice, signed by himself as 
President of a self-constituted „Arbitration Court, 
to complainant calling on him to apes on a certain 
date and answer a claim brought against him, 
failing which an ex parte decree would be passed 
against him: : 

Held, that the statement in the notice that 
a decree would be passed in the event of the com- 
plainant failing to appear as directed amounted to 
a threat to harm his person, reputation or property, 
and amounted to criminal intimidation punish- 
able under section 506 of the Criminal Procedure 
Code. ‘p. 5r2, col, 2.] 

Revision. 

Babus Narendra Kumar Bose and Bimal 
Chandar Das Gupta, for the Petitioner. 

. Mr. J. W. Orr, Deputy Legal Remem- 
brancer, for the Crown. 
JUDGMENT. t. 

Newbould, J.—The petitioner Priva Nath 
Gupta was convicted by the Sub-Divisional 
Magistrate of Manikganj of an offence 
punishable under section 506, Indian Penal 
Code, and sentenced to pay a fine of Rs. 200, 
or in default to undergo six months. 
simple imprisonment. This conviction and 
sentence were confirmed on appeal by the 
The petitionet 
has obtained a Rule calling on the District 
Magistrate to show cause why the con- 
viction and sentence should not be set 
aside on the following two grounds only -— 

I. For that the facts proved and found 
cannot lezally constitute the offence of 


‘criminal intimidation. 


2. Foz that the prosecution having neither! 
alleged nor adduced any evidence to show 
that any decree passed by the Arbitration 
Court was ever sought to be enforced against 
the will of the person against whom’ the. 
Same was passed by any means ‘whatso- 
ever, the Courts below should have held 


‘that angex {partes decree of the} said; Arbi- 


tration Court against the opposite party 
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would be perfectly innocuous and that as 
such the possibility of such a decree could 
not constitute a threat of injury within 
the meaning of, section 503, Indian Penal 
Code. 

These two grounds are really one and 
the same, the second ground setting out 
in detail the argument on which the first 
ground is based. —— 

. The following are the facts proved and 
found in this case. The petitioner is the 
President of what is known as the Arbitration 
Court of Gandhi Maharajke Court at Manik- 
ganj. A notice, Exhibit 1, partly printed: 
and partly written, signed by the 
petitioner and issued under his authority 
as President of this Court was served on 
the complainant Laljhi, a village chauki- 
dar. In this notice it is stated that one 
Gobin Bhar hasfiled a claim for Rs. 2,499 
against Laljhi who is informed that he-should 
appear before the Court and settle the 
claim. The notice concludes with the two 
following statements: ‘If the defend- 


ant do not answer the claim on the date : 


fixed. the claim will be decreed ex parte 


on.the evidence of the plaintiff. No ob- 


jections will be entertained after the passing 
of such an.ex parte decree." Laljhi was 
frightened by this notice and consulted the 
Panchayat who reported the facts to the 
Magistrate. Ke. n3 | 
Criminalintimidation, which is punishable 
under section 506, is defined in section 503, 
Indian Penal Code, as follows: “ Who- 
ever threatens another. with.. any injury. 
to his person, reputation or property with 
intent to cause alarm to that person or to 
cause that person to do any act which he is 
not legally bound to. do as the means of 
avoiding the execution of such threat com. 
mits criminal intimidation." E 
“The only question of any difficulty in 
this case is whether the concluding portion 
of Exhibit 1 was a threat of injury to the 
property of Lalihi. Ifit wassuch a threat, 
there can be no doubt that the criminal 
intent which is the other ingredient of the 
offence of criminal intimidation has been 
established. It ‘is found ‘as a fact 
that this notice did Cause alarm to Laljhi, 
Such a result is a natural consequence” of 
a threat which the person who’ threatened 
must be presumed to have intended, I 
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also hold that the inference | has; been 
tightly drawn that it was the intention of 
the petitioner to cause Laljhi to do an act 
Which he was not legally bound to do, name- 
ly, to appear before the Arbitration Court, 
as the means of avoiding the execution of 
the threat (if it is held to be a threat) that 
an ex parte decree would be passed against 
him, On a full consideration I hold that 
the lower Courts were right in deciding 
that the statement that a claim for. 
Rs. 2,499 would be decreed ex parie against 
Laljhiif he did not answer the claim on the 
date fixed, amounted to a threat of injury 
to his property. The learned Sessions. 
Judge has compared the petitioner's action. 
to that of a bully who threatens to shoot 
a person though he has no license to carry. 
fire-atms. To my mind, a better compari-. 
son would be that of a person who holds 
an unloaded pistol at the head of another. 
The fact that the pistol was unloaded 
would be no-defence to a charge of cri- 
minal intimidation if the person threatened 
Was ignorant of this fact. The use of the, 
word ‘decree’ in the notice implies that an: 
Order passed by. the Arbitration Court. 
would be enforced. Though the Court had, 
no legal power to enforce its decree, a person 
in the position of Laljhi would naturally fear 
that it would be enforced by iliegal methods.. 
Į can see no forcein the contention based 
on the fact that no ex parte decree of ‘the. 
Arbitration Court has ever been enforced. 
Evidence was taken about two months after 
the issue of the notice. The omission to: 
take any action to enforce ex parte decrees. 
during that period may have been due to 
this prosecution. or other causes. It has, 
not been shown that at the time the notice 
was issued Laljhi had reason to believe that 
no steps would be taken to enforce a so- 
called decree against him. m 
I would, therefore, hold that the facts: 
proved and found legally constitute the of-. 
fence of, criminal intimidation and would. 
discharge this' Rule. DEF M 
' I regret that I am unable to agree with: 
my learned brother. The case will he sub.: 
mitted to thé Chief Justice for the appoint- 
ment of another- Judge under section 429 read. 
with section 430, Criminal Procedure Code.. 
. Suhrawardy, J.—The ‘accused has - been: 
convicted in ‘this case under section. 506: 
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Indian Penal Code, and sentenced.to pay .a 
fine of Rs. 200, iir defauft;six months’ simple. 
imprisonment: The. charge . against- him 
is that as Pfesident of a ‘self-constituted 
Arbitration. Court; styled’ in the’ notice, 
referred’ to liereatter: “as ManiEganj Arbi- 
tration: Assembly, tHe accused: caused. a 
‘notice to: Be issued’ over his signature:to the 
complainant! and! thereby” committed” an: 
offence under section’ 506; Indiam Penal: 
Góde. The notite complained! of states 
that a certain persom name given) Has laid! 
a claim against the complainant for. 
Rs: 2,499; here follow-details of the claim— 
before: the Arbitration: Assembly and as re- 
Course to Court would! be ruinous to-both 
. Sides, he is.requested? to: be present on’ a. 
given date: and’ ‘atrange.for amicable settle- 
mient, These- words are'iw point, Then follow 
the: words’ in manuscript. which are sai 
to; be the offending words ‘constituting: 
criminal intimidatibn. "They are ‘‘ Be it 
Known that if the defendant (meaning 
the complainant im this. case): does: not 
give an answer (or file written statement) 
on: that- date: the suit: will be decreed! on 
that: date’: om plaintiff's. (&e., accused's) 
proof? Afterwards ! no- objection: will: be 
accepted)” 

The: accused has obtained this. Rule: on 
the- ground: that the facts: proved! andi found: 
db not legally; constitute the offenca:of crimi- 

nel intimid&ton: ‘The Crown does not" ap: 
pear tó'support the conviction but:the:Prial 
Magistrate HassuBmitted! a full explanation. 

It; therefore; remained: to be considered 
i. the. words in: writixig quoted above: make 
out- the: offence of which: the: accused has 
Been convicted: for it. is. evidents that. the: 
printed: portion’ of- the». notice: Lis» um 
innocuous: l 

The charge- framed: isin. these- words :-— 

“That yoiü....causedi a. written. notice; 


- tobe served on one Laljhi: chau&idar of: 


-Gheor .and . thereby.. caused: him<alarm for 
his- property: intending. thereby: to cause. 
liim: to ‘appean: béfore.-you om. a certain, 
. date and place which yx hadi no right. to. 


dos and..which he;was not legally bound to. 


obey: andi thereby: committed. an, offence. 
punishable. under. section. 506; &c." I think. 
this charge; is. badi. Section: 503, Indian, 
. Penal, Code; defines.. -oriminal. intimidation; 

thus::-—(I.. quote. so. much ofthe section 
as: is necessary for- our present pu prose). 
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“ whoever threatens another. with any in 
jury: to Hi oi eoe property......witli 


intent to. cause. alarm to that’ person or y 


to cause that. person to do which. he is not 


legally Bound to.do, as the means of avoids 


ing, such threat, commits criminal: inti 
midation,” 

It is:clear froni this definition that. the 
elements constituting the offence’ are, first; 
threat of injury. to the property, of’ the - 
complainant and; secondly, . the- intention 
to cause, alarm, etc; 

As to the first element; it is said’ by the 
learned Additional’ ` Sessions: Judge who 
heard the appeal that the expression that 


if the complainant did not appear. on the 


day fixed an ex parte decree will be passed 
against him is threat to- his. property. 
I am unable to agree’ in this view. Injury 
is defined in section 44, Indian. Penal Code, 
as ‘denoting any .Barm. whatever . illegally 
caused. to any person... .in property’. Hence 


the threat must be of causing harm- to 


property. l'cannot persuade myself:that 
the. threat to- pass an‘ ex parte. decree. fox 
a certain sum by: am- unauthorised person 
or body is threat to property. This appa- 


‘rently strained construction’ of. the. plain 
. wording, of the law. is sought. to: be. vindi- 


cated! Dy- suggesting that the accused or 


the body to: which he. belongs might there- 


after proceed to touch. the: complainants 
property on the strength of that decree. 
This is. mere conjecture. Had there been 
any evidence that. the accused even pror 
ceeded against. another's. property under 
colour of æ so-called: decree; it: might. be 
urged—-I do: not. decide, zightly—that. the 
threat. involved subsequent injury to. propr 
erty: -The evidence is.just.the: other way 
for P. W., No. 3, Ch. Mohun Majumdar, 
says :—'' Lhave never seen any decree. of 
the Arbitration Court: being executed," 

As I read. section 503, Indian Penal Code, 
the. threat. must. be a. direct, threat to cause 
harm. to. a. persan. in property and’. not’ by 
way, of insinuation of possibility: or even 
probability, of. such harm. . 

As: regards the second ingredient of-the | 
offence, the. accused is not charged" with Haya 
ing the intention to cause alarm to the:com- 
plainant, nor is there any’ such finding: 
The learned Additional’ Sessions Judge 
finds’ that, the complainant; ‘a persom ot 
gading, intelli; igence and education: was iq 
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fact frightened.’ This is; not; enough. 
The mental. condition. of the complainant: 
does not determine the. offence... It. is 
the mental: attitude of the accused or imens: 
rea that ordinarily, makes; an act criminal. 
It may. be said. that the. accused intended: 
to cause the complainant. to do an act 
which. he. was not leaglly bound to: do, 
viz., to. file an: answer, but the threat. must. 
be to cause.injury to property in.theé event 
of- non-compliance. | 

For all'these. reasons; I hold that the 
conviction is bad. and must be set’ aisde 
and. the accused. acquitted. : 





On account of this difference of opinion 


the case, was referred to Buckland, J., who 
delivered the. following. judgment :—- 
Buckland; J.—The. petitiner Priyanath 
Gupta. who..'was. convicted by the Sub- 
Divisional: Magistrate, Manikganj; of the 
offence. of criminal. intimidation and 


sentenced. to paya fine of Rs. 200 0r 


in default to.undergo six months’ simple im- 
prisonment appealed to. the, Sessions Judge 


- of Dacca: by whom. the. conviction and sen~ 


tence were confirmed and has now. obtainedi 
eee r "ü - d f 
a, Rule from. thus Court to. show, cause. why. 
the. conviction and sentence should not be, 
set. aside. The case has been laid -before 
me under. sections 429/439 of the -Cede. 
of.'Criminal Procedure.  - l 
The complainant. is.one Laljhi Koeri, a: 
Chawkidar. There, was served.on him by a: 


, peon. a. document in-the following terms :— 


. Notice .for -decision.of: suit. Before the; 
(body of) Arbitrators.at Manikganj, Districts 
Dacca. xe 


Civi Surr No. 50507.1,328-29. 


Rd. U. C. Roy 
P.U.B . Claim laid at Rs:. 23490; 


22-5:22. 


To; 7 
5 Ialj Koeri, father’s name.nob known: 

ef Gheor. Bazar ........ ... Defendant. 
Whereas the plaintiff Gobin 
son of the late Thiguri Bhar, of Pechar Kan- 
darhat, Thana Gheor, has broughtea suit 
against you on the allegation that the de- 
lendants Nos. 2.to 6 have kept, confined 
the plaintf’s married wife, Parbati and 


the other defendants are in collusion with. . 


them, that the plaintiff-at the time of bis 
going to Benares had entrusted the de. 
{endants with the charge of his shop and 
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Bhar, | 


ASI 5x 
that. the. defendants.have misappropriated! 
many. articles. of the: said) shop. and has 
prayed: fon the recovery. of: possession o£ 
those ‘articles. and of his: wife under. the: 
decision. of: Salisi Nispatti Mandali: (Body: 
of Arbitrators) at Manikganj. and: whereas: 
if. a.case,be: brought im Court ‘in: respect. of 
the: said: matters there, is: likelihood off 
a heavy loss being suffered. by both-the: parè: 
ties, you are hereby, informed that; youwill . 
appear before me: at 10.A, M.. on "Thursday: 
the rrth Jaistha:next andrmake-arrangementt 
for an: amicable settlement. thereof: other: 
wise. vot. will be put: to Isss. for nothings. 

Be it..mentioned: here, that if the. defends- 
ants do.notputin an. answernon the:afore:. 
said date the.suit.willbe decreed: on the-evi.- 
dence of the plaintiff and no objection: 
will be allowed thereafter. - 


" Manikganj File.  Priyanath Gupta, . 
Salisi:Bichar f President. 
Mandal: (Initials) Salisi: Nispatti: 
Mandali. 


Rastriya Samiti. 23,6: 


On: the: baek, | 
List of property.. 


1 -Rsv 

I. Har Magan Bhadai: (Gash .. 645 

2. “Faken: by. Gabari: ye eee 800 

. 3. On: account:of ornaments, .... 39 

4 Mangal: Karmakar.Ghatak;, .. 1,000: 

5. Gold Moliur r 306 

6: Gobind.Bhar.on ac-: 

< “Count olshop yy o^ . 4257 
7. Guru Prosad onac. s ; 

"n count-of shop 73 , 450% 





Total. Rs. 2,499: 


Portions of: this» document. are in print; 
the. remainder: is» in: manuscript, in: parr 
ticular: the.last paragraph fromi the; words 
" Be it mentioned;" to: “allowed: theres | 
after.” The petitioner. whose: signature; 
it bears.is.the President. o$. what is. known, 
as. the: Salisb Nispatti- Bichar; Mandali ati: 
Manikganj; and) the.charge.is:thati by causs:. 
ing it to be served upon:the-complainant;he:. 
committed) the.offence ofiwliich, he-was:con- 
victedl ... T "TE 
"Ewo; points: have- been: argued: upon: the: 
hearing. of the: Rule: The. first; is,;. that. 
there- is. nox evidence:.to. support. the: 
findings. of: the- lower. Courts. that, the: 
"ue " "jd 
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last. paragraph in manuscript was there 
when the petitioner signed the notice 
as to which 1 am not prepared to hold that 
there is no evidence to support the in- 
' ference which the lower Courts have drawn 
in this respect. . 

The other point which is more substan- 
tial is that this notice cannot constitute 
the offence charged. 

‘Excluding immaterial portions of the 
section criminal intimidation is defined as 
follows :—‘‘Whoever threatens another with 
any injury to his person, reputation or prop- 
GILV cases as with intent to cause alarm 
to that person or to cause that person to 


do any act which he is not legally bound: 


to do....as the means of avoiding the 
execution of such threat commits cri- 
‘minal intimidation.” 
“That the notice in question conforms 
in many respects to the forms used by 
Courts -established by law does not admit 
of dispute.- Expressions used are similar, 
the word "suit" is employed to specify the 
proceedings before this Tribunal which was 
self-constituted and had no legal sanction, 
and the complainant is required to put in 
an’ answer which he was not leagally bound 
to do, as the means of avoiding that ''the 
suit will be decreed on the evidence of the 
plaintiff’ which fulfills the .requirements 
of, the section as regards intent. 7 
The question then arises whether that 
which according to the notice the com- 
plainant could so avoid wasinjury threatened 
to his person, reputation or property. That 
a decree of a Civil Court harms an indivi- 
dual.against whom it is made in his person, 
reputation or property is a proposition wkich 
was not controverted when I put the ques- 
tion to.the learned Vakil for the applicant 
in the course of argument and, in my opin- 
ion, he rightly accepted it as correct, 


though it might be more strictly accurate ` 
to say that the harm is caused by the pro- . 


bable legal consequences of a decree. Con- 
sequently, a threat of a decree is a threat 
‘of harm to an individual in his person, 
reputation or property. l < 

But it is submitted that this notice can- 
not be construed as a threat of such harm 
as the tribunal was incompetent to exe- 
cute its decree. That, in my judgment, is 
immaterial, The section says nothing about 
the capacity of the person making the threat 
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to carry it into execution. Were such 
capacity essential the threat implied in the 
presentation of an unloaded pistol at the 
head of another would not further the 
commission of the offence of criminal inti- 
midation unless the act was accompanied 
by threatening words, which would reduce 
the section to an absurdity. Nor does the 
section say anything about the effect upon 
the person threatened, and whether or not 
the complainant knew that the notice was 
innocuous is equally immaterial. 

Looking at the notice as a whole, the 
only inference to be drawn is that it was 
the intention of the petitioner to cause 
the complainant to think or believe that 
unless he did what the notice required him 
to do a decree as - ordinarily understood 
would be passed against bim and he wouid 
become liable to those penalties which are 
the sanctions for decrees made by Courts 
of justice duly constituted by law. No 
other intention can be attributed to 
the use of the forms of expression and 
words employed. The petitioner, therefore, 
threatened the complainant with harm in his 
person, reputation or property by threaten- 
ing him with a decree. Under section 44 
of the Indian Penal Code injury denotes 
harm illegally caused. By no legal pro- 
cess or means could this Tribunal make or 
give effect to such decree as it was the 
intention of the notice to cause the com- 
plainant to believe would be made if he 
failed to comply with it. Therefore, 
in that the petitioner threatened the com- 
plainant with such decree he threatened: 
the complainant with harm to be caused- 
illegally. i l 

Upon the facts found by the lower Courts 
I hold that the petitioner committed the 
offence of criminal intimidation., The. 
conviction and sentence are affirmed, 
and the Rule is discharged. . 

JW, GA Rule discharged, 


+ 
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: LAHORE HIGH COURT. 
CRIMINAL “APPEAL NO. 421 OF 1922. ` 
June 27, 1922. E 
Preseni.—Mr. Justice Abdul Qadir. - 
INDER SINGH anp- oTHERS— ` 
CONVICTS—APPELLANTS 
. VErSUS ta 
|... REMPEROR—RESPONDENT. i 
. , Penal Code ( Act X L V of 1860), ss. 34, 326— 
Assault with deadly  weapons— Offence— Common 
?ntention. , ' t 3 
In a quarrel over a turnof water; four persons 
armed with chhavis made an assault upon another 
, Man in which injuries were caused to the latter, 
resulting in his. death. Out of all the injuries, there 
was only one that was fatal and it was uncertain 
' by whom tae same had been caused. ‘The assail- 
' ants were convicted under section 326 of the Penal 
Code read with section 34 of the Code and given 
equal punishment; On appeal: 
.. Held, that considering the nature of the assault 
and the nature of the weapons used, it could not 


. be said with regard to any one of the accused that 
‘he did not intend to cause sérious injuries and, 
that section 34 of the Penal Code had rightly been 


` applied in the casé. 


Appeal from an order of the Additional 
Sessions Judge, Lahore, dated the 29th 
. April 1922. m 

.Pandit Sheo Narain, R. B., and Lala 
|, Narinjaj Das, for the Appellants. 

M Zafrullah Khan, for the Respond- 
, ent. Le a 
JUDGMENT.—Inder Singh,, Tek Singh, 
‘Waryam Singh and Arjan Singh have 
been convicted under section 326, Indian 
_, Penal Code, read with section 34, Indian 
Penal Code, and have been sentenced to 
ten years’ rigorous imprisonment each 
by the Additional Sessions Judge, Lahore. 
„They have appealed against their convic- 
tions and sentences through Pandit Sheo 
Narain, whom I have, heard, and I have 
also heard Mr. Zafrullah Khan for the 
.Crown. MEL 2 

On -the 29th October 1921 there was 


.& quarrel, between the party of the appel- 
lants on the one hand and of Sudh Singh - 


deceased on the other, over a turn of water. 
:The turn of the appellants was to finish 
„at I PM. and that of Sudh Singh was to 
- begin. Sudh Singh and his sons and some 
l akan went to take their turn and began 

o 
< into the field of the appellants.. 
.. The fatter resisted saying that one of 
„their. fields remained. yet to be. watered 
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cut off the water that was flowing: 
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and that. they would allow the. other 
party its turn after watering that field. 
Thereupon a quarrel ensued, in which in- 
juries’ were caused to Sudh Singh, father 
of Kundan Singh, and, as a result of those 


. injuries, Sudh Singh died in hospital 


on the 3rd November 1921. The six persons 
were then committed to the Sessions for 
trial under section 302, Indian Penal Code, 
read with section 149, Indian Penal Code. 
Two of them have been acquitted, be- : 
cause they were not said to have . taken 
any part in the beating of Sudh Singh 


and had only beaten Kundan Singh, but 
there was no separate charge 


framed 
against: them under section 323, Indian 
.Penal Code. "The charges of the remaining 
four persons were altered by the learned 
Sessions Judge to those under section 
326-34, Indian Penal Code as he took the 
view that the case was not one of mutder but 
was either one of culpable homicide or fell 
under section 326, Indian Penal Code, 
and as he thought the culprits could be 
punished as heavily under section 326, 
Indian Penal Code, as under section 304, 
part II, he thought . it safer to convict 
them under the former section, because the 
evidence showed that it was uncertain 
“who had,struck the fatal blow. 
According to the: evidence of the Assist- 
ant Surgeon(P. W. No. x), no less than eight 
injuries were found on the body of the 
deceased; of which four were caused by some 
sharp edged weapon, and others by a blunt 
weapon. The most dangerous injury of these 
was an incised gaping wound rjinches dy 
2inch about the middle of the head. The 
bone underneath it was cut and the mem- 
brane and the brain were lacerated. There 
was a compound fracture under this wound. 
Kundan Singh (P. W. No. 3), his brother 
‘Kehr Singh.(P. W. No. 8) and Jaimal Singh | 
(P. W. No.9) give diréct evidence as to 
the occurrence and name the four appellants 
as the persons who assaulted the -deceased 
with chhavis. The main contentions of 
Pandit Sheo Narain on behalf of the defence 
are the following :— e t Bade. d 
' (x) That the fight was probably. dué to 
a misunderstanding and being a'sudden- 
and unpremeditated - fight a lenient: view 
of the case should have been taken ; cuf 
(2 The party of the appellants: were 
entitled to resist the taking of: water by 
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the.other side and have done nothing when he fell down. According to the state- 


more than executing the right of self-defence. 

(3) Arjan Singh, appellant should have 
been given the benefit of the doubt because 
of the material difference between the 
version in the first report aud the version 
given by the. deceased in the state- 
ment made by him ou the 31st October 
1921; 

(4), All the appellants should not have 
been awarded the same amount of punish- 
ment because three of them who admittedly 
did not strike the deceased on the head did 
not deserve to receive the same’ punishment 
as those who were alleged to have struck 
him on the head. 

I Have considered all the above conten- 
tions along with the arguments addressed 


— to me respecting them, but I think this 


appeal must fail. With regard to piont 
No. 1 Pandit Sheo Narain says that admit- 
tedly the clock, which the parties used to 
consult for ascertaining time, was not 
available on the day in question,.as the 
shop where the clock used to be was closed. 
He adds that probably what happened 
was that the party of the prosecution got 
to the spot earlier than the proper hour and 
wanted to take water before the time of 
the appellants’ was up, or at least the appel- 
lants thought so.” This, however, does 
not appear to be correct, because 
Kundan Singh deposes clearly that though 
the shop was shut, they sat outside the 
shop and started off for their fields only 
when. they had heard the clock strike one. 
Therefore, while the quarrel appears to 
be a sudden and unpremeditated one,. yet 
the fact of the shop in which the clock is 
placed, having been closed that day, cannot 
help the appellants in any way. 
. As regards point No. 2; in view of the 
opinion expressed by me above, it can 
hardly be argued that the appellants were 
within their rights in resisting the cutting 
off water by the party of Sudh Singh. 
'There was no right of self defence and there 
is no:question as to the exercise of that 
right or the exceeding of that right. 
Point No. 3 is, however, arguable. It 
is stated in the first report 'that Arjan 
Singh gave ihe first blow on the head of 
the deceased and Inder Singh gave the 


second blow on the head and Waryam _ 


Singh and Tek Singh struck the deceased 


ment of the deceased, dated the 31st Octo- 
ber 1921, which was made before Khan, 
Bahadur Sher Baz Khan, Honorary Magis- 
trate, and whichis duly proved by him, 
it was Inder Singh, who struck the first 
blow on the head, and Tek Singh who gave 
another blow on the head, and it was Kishen 
Singh, brother of Arjan Singh, who is men- 
tioned along with Waryam Singh as join- 
ing the assault. Pandit Sheo Narain lays 
great stress on this discrepency between 
the first information report and the dying 
declaration, and argues that Arjan Singh 
deservs an acquittal on the ground.that the 


' deceased does not mention him as his 


assailant. This point has been duly con- 
sidered by the learned Sessions Judge 
and he has come to the conclusion that 
the first report is entitled to much greater 
weight than the statement of the deceased. 
The report was made by Kundan Singh 
who was himself present and .injured, 
He, therefore, knew all about the affair. 
The parties were well known to one another 
as they are related collaterally, and it 
is not likely, in such circumstances, that 
Kundan Singh would mistake Arjan Singh 
for Kishen Singh, when describing an offence 
committed in broad daylight. On the other 
hand, a«confusion can possibly arise as to 
which of the two brothers Kishen Singh 
or Arjan Singh took part in the fight, when 
the injured man began to give his version 
after having received a serious injury to 
his head and having been unconscious for 
some time. The Sessions Judge has come 
to the conclusion that the name of Kishen 
Singh is given by mistake by the deceased 
in his statement and it was probably 
Arjan Singh who was in the mind of the 
deceased when he mentioned Kishen Singh. 
I think this is a reasonable view of the case , 
and as Kundan Singh is not the only man 
who names Arjan Singh, but is supported 
by the other eye-witnesses, I agree with 
the dearned Sessions Judge in- holding 
that Arjan Singh was the man present in 
the fight and not Kishen Singh, and that, 
in this respect, the first report is certainly 
more worthy of reliance than the statement 
of the deceased. 

Coming to the last point, I think the 
decision of the Court below is correct, 
so far as the giving of equal punishment ta 


Vol, 72) INDIAN 
CHOLANCHER!I AYAMMAD V. EMPEROR, 


all the four men is concerned. As has 
been seen from a comparison of the ver- 
Sion as given in the first report and the ver- 
Sion in thedying declaration,itis difficult 
to say. who struck the fatal blow. It may 
have been Arjan Singh or it may have been 
Inder Singh and, if the dying declaration 
is to be accepted, even Tek Singh is men- 
tioned as giving a blow on the head. 
There are only two blows on the head and 
it is only one of them which is serious. 
Under such circumstances, it is not possible 
to hold definitely about any one'of these 
| four individuals that he caused the parti- 
cular blow. If it was possible to decide 
that definitely, there would be reasons 
for giving the man responsible for that 
blow a heavier sentence than' that awarded 
to his companions; but the state of 
things that has been found here is, that 
all the four appellants are said to have 
been armed with sticks to which they 
fixed chhavi blades when they began this 
assault, and, no matter what part of the 
body any of them struck, they all seem to 
have joined the assault armed with their 
deadly weapons and, considering the nature 
of the assault and the nature of the wea- 
pons, I do not think it can be said with 
regard to any one of them that he did not 
mean to cause serious injuries. There is 
"very little to differentiate between them, 
. and section 34, Indian Penal Code, makes 
them equally responsible in such cases. 
I think each one of them has been rightly 
given the same sentence. 


It is contended that the sentence is a 
severe one, but I do not agree with this 
argument and hold that the sentences 
though deterrent, appear to be fully justi- 
fied by the circumstances of this case. 
I, therefore, dismiss the appeal of al] the 
four appellants and maintain their con- 
victions and sentences. 


‘It may be added.that  Kundast Singh 
has filed an application for revision, praying 
that the sentences of the appellants should 
be enhanced. and urging that the Court 
was not right in convicting them under 
section 326, Indian Penal Code, instead 
of convicting them under section 304, 
Indian Penal Code. I have explained above 
the reason why the Trial Court has pre- 
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ferred the use of section 326, Indian Penal 
Code, instead of section 304, Indian Penal 
Code, and I do not think any material 
difference is made to the case by the adop- 
tion of this course by the learned Sessions 
Judge. Taking all the circumstances into 
consideration, Ido mnotsee any sufficient 
reason for enhancing the sentences or 
for altering the section applied. The 
revision is, therefore, rejected. 
| Appeal dismissed, 


Z. K. Revision rejected, 


MADRAS HIGH COURT, 
CRIMINAL APPEAL NO. 1493 OF 1922. 
January 8, 1923. 
Present :—Justice Sir William Ayling, K't., 
and Mr. Justice Ramesam. | 
CHOLANCHERI AVAMMAD AND OTHERS 
—AÁPPELLANTS— PRISONERS. 

Evidence Act (I of 1872), s. 57. (7) —Stgnatuve 
of Chief Secretary to Government, judicial notice 
of— Criminal Procedure Code (Act V of 1898), 
s. 428— Appeal — Additional evidence. 

Under section 57 (7) of the Evidence Act, a 
Court can take judicial notice of the signature 
of the Chief Secretary to Government just as of 
his accession to office, name, title and functions 
and the genuineness of his signature is not a matter 
which, unless the Court deems it necessary, need 
be proved. {p. 516, col. 9.] 

Where there is no doubt as to the fact of a 
particular gentleman's appointment as Chief 
Secretary and its notification in the Gazette, 


` the exhibition of a copy of the Gazeite is not a 


necessary legal preliminary to the Court taking 
judicial notice of the genuineness of his signature. 

It is open to an Appellate Court under section 428 
of the Criminal Procedure Code to admit a docu- 
isentas additional evidence to cure a formal . 
defect. [p 516, col. 2 ] 

Observations of the Chief Judtice in Varadara- 

julu Naidu v. Emperor, 51 Ind. Cas. 343; 
42 M. 885; 20 Cr. L. J. 455; 37 M. L. J. 81; (1919) 
M. W. N. 669, followed. 


Appeal against an order of the Court 
of the Special Judge, Malabar, in 9. J. C. 
"No. 151 cf 1922. 

Messrs. V. L. Ethiraj, and C. Shridharan 
for the Appellants. 

The Public Prosecutor, Mr. J. C. Adam, 
for the Crown. . 

JUDGMENT. —The nine appellants in this 
case have been convicted of an offence 
under section 12, Indian Penal Code, 
and sentenced to transportation for . life. 
They are said to have formed part of 


/ 
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a body of some 3,000 Moplahs who 
marched on ‘Tirurangadi Cutcherry on 
20th August xg2t. A small body 
of Police under two European Officers 
endeavoured to bring them to a stand and 
the two Officers: with two Head Constables 
advanced to parley with the Moplahs. ‘They 
were treacherously surrounded and murdered 
by the vanguard : of the Moplans con- 


- sisting of about 1,000 armed men including 


the present appellants and the small Police 
force was driven to retreat. This was the 
encounter which inaugurated the Moplah 
Rebellion and there can be no doubt that if 
the evidence is accepted, all those who 
took part in the attack on the Police 
were guilty of an offence under secticn 
121, Indian Penal Code (waging war against 
the King.) 

A preliminary objection was taken by 
Mr. V. L. Ethiraj on behalf of the appel- 
lants that the sanction order (Exhibit A) 
required by section 196, Criminal Procedure 


‘Code, has not been properly proved. The 


order purports to be signed by Mr. R. A. 
Graham as Chief Secretary. to Government 
and it is aruged that. the genuineness of 


his signature should be proved by evidence. 


It appears to have beexi£he custom in cases 
of this nature to examine a witness to speak 
to the genuineness-of the Chief Secretary's 
signature, but thie"learned Public Prosecut- 
or points out. (and i in our opinion rightly) 
that under section 57 (7) of the Evidence 


‘Act, the Court can take judicial notice’ 


of this officer's signature just as of his 
accession to office, name, title and func- 
tions and the genuineness of his signature 
is not a matter which, unless the Court 


deems it necessary, need be proved. 


To this Mr. Ethiraj replies with refer- 
ence to the closing words of clause (7) that 
its applicability is contingent on the exhi- 


` bition of a copy of the Fort Saint George 


‘Gazelle containing 


-that is, 
- notified inthe Gazele cf India or Local 
- Government 
is any questien cr Coult cs to wlcilcr tle. 


t 


a notification of Mr. 
Graham's appointment as Chief Secretary. 

- We do not think that this is the inten- 
tion of the section. All that appears.to be 
meantis to limit-the application of the clerse 
to. what is known es “Gazetted Offcers" 
cficers whcse appointments are 
Gazette. 


Of course, if there 


“officer af i cse signature, cccessicn ta cffce, 
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name, title or functions the Court is aske ' 
to take judicial notice falls in this category, 
it would be the duty of the Court to satisfy 
itself on the point by the best evidence 
available. But whereas in the present 
case, no doubt has ever been raised as to the 
fact of Mr. Graham’s appointment and its 
notification in the Fort Saint George Gazelle, 
we do not think that the exhibition of a 
copy of the latter was a necessary legal 
preliminary to the Court taking judiciai 
notice of ‘the genuineness of his signature. 
We may add that our attention has been 
drawn in Court to a notification in the Furi 
Saint George Gazeltz of 25th April 1922; 
(nearly a month before the date of Exhibit 
A) appointing Mr. Graham as Chief Secre- 
tary to Government and that if we had 
held that. the exhibition of the Gazette 
containing this notification, were necessary, 
we ‘should’ have .admiited it under section 
428, Criminal Procedure Code, to cure the 
defect. As authority for such a course, 
we are content to rely on the observations 
of the learned Chief Justice in a dud 


Naidu v. Emperor (x). 


Passing to the merits of the case, the us 
question is, whether we can rely on the 
evidence adduced to show that the appel- 
lants ‘formed part of the band which fell 
upon and butchered these four servants 
of the Crown. We have the evidence of . 
four eye-witnesses (P. Ws. Nos. I, 2, 3 
and 4) who allagree that the officers were 
murdered by a band of about 100 persons 
armed with knives, swords, and sticks 
and that the appellants were among those 
roo persons although they cannot speak 
to any individual action. P. Ws. Nos. 1, 2, 


“and 3 are constables forming part of the 


small force who saw what occurred from 
a distance of twenty or thirty yards. P. 
W. No, 4 is an ameen peon who witnessed 
it from a verandah only “three or feur 
yards away. The cccurrerce wes at 
mid-day ard the appellants are persors 
well-kncwn to all ilcse witnesses so thet 
there is ro reason why they skculd rot 
have noticed ard recognised them and been 


able to speak with certainty to their ir denti- 
ty. 


(1) 51 Ind. Cas. 343342 M. 887; X Cu I. n 
455: 37 M. 1. J. £3; 0919) M, WON. bbe 
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""Phere is corroborative |. evidence of 
two other witnesses, P. Ws. Nos. 5 and 
9, who did not witness the actual 


encouuter but depose to the presence of ‘the 
appellants in the mob which gathered at 
Kizhakepali and was harangued by the 
notorious Moplah leader Ali Musaliar, 
fore proceeding to Tirurangadi. A ‘third 
witness, P. W. No. 6,- who gives similar 
evidence has not been relied on by the 
Special Judge and although we. should not 
ourselves reject his evidence as without 
value, it is inferior to that of the others, 
‘and we may leave it out of consideration. 
If P. W. Nos. 5 and: 9g arespeaking the 
truth, the direct evidence of P. Ws. Nos. 1 


to 4 as to the participation of appel . 


lantsin the crime. is very powerfully 
corroborated whether we look to 
possibility of a mistake or deliberate 
false testimony on the part of the latter. 
For there cau be no doubt that it was thr 
same assembly which Ali Musaliar haran- 
gued at Kizhakepalli which attacked the 
Poicle at lirurangadi. 

'Endeavours have been made to discre- 
-dit the testimonv of both sets of witnesses 


on tbe score cf private enmity as a motive 


for false testimony. ‘Ihe Special Judge has 
ex;efvily dealt with this in his judgment 
and has, in cbr opinion, come to a tight con- 
ciusion., Such prior feeling as bas been 
established in evidence 
W. No. 2 and P. W. No. 9 who mav ke 
in a position to influence P. W. No. 5. P 
Ws. Nos. r, 3and 4 are unaffected 
.by it. No cause of ill-feeling of a really 
serious nature is elicited in the case P. 
. W. No. 9 and although the alleged 

enmity in the case of P. W. No. 2 
has- its origin in a murder case of 1917, 
in which the latter’s father-in-law was one 
of the accused, we agree with the Judge in 
‘thinking that it is hardly a likely cause for 
the malicious apisan 0f the accused in 
this case. 


cde suggestion that accused have [o 
falsely implicated merely as being notorious 
rebels concerned in other incidents of 
the Rébellion is too flimsy for serious 
l consideration. i 
‘In our opinion 4 the evidence of the, ‘above 
witnesses may bé safely accepted, ` 
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the . 


. een robbery or dacoitv with him, 


is limited to P. 
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We confirin the convictions and sentences 
and disimiss the appeal. 


Appeal dismissed 
V. N.V. ! 


a . LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 484 OF 1985. 
October 2, 1922. 

Present:—Mr. Justice Scott- Smith. 
ILAHIA AND OTHERS—CONVICTS— 
APPELLANTS 
VErSUS 
EMPEROR RESPONDENT. 

Penal Code (Act XL V of 1860), 5. 397—"“ Such 
offender ”, meaning of-—Grevous hurt caused by 
one of sever: offenders—Others, whether liable io 
enhanced punishment, 

The words ‘such offender"' in section 397 
of the Penal Code, refer to the offender who ušes 
a deadly weapon or causes grievous hurt to any: 
person, and .do not include those who jointly 
. 518, 
col.2.] , 

Queen- Empress v.: Santok Singh, A. W.N, (1869) 
186, relied upon. 

- Queen- Empress v. Mahabiv Tiwari, 2r A: 263: 
A. W. N. (1899) 76; 9 Ind. Dec. (N. 8.) 876 and 
Fita v. Mohra, 16 P. R, 1901 Cr. dissented 
rom 


Criminal appeal from an order of the 
sessions Judge, Rawalpindi, dated the 12th 
May 1922. 

Mr. K. J. Rustomji, for the Appellants. 

The Public Prosecptor, for the Re- 
spondent.: , 

JUDGMENT.—On the night between 
the 29th and 3oth January 1922 a dacoity 
was committed in the house of Zaman Ali 
in Dhok Bangial in the ‘Rawalpindi District. 
In the course of this dacoity one of -Zaman 
Ali's ribs was broken with a blow by one 
of the dacoits. In connection with this 
seven persons were committed to take their 
trial before the Sessions Judge of Rawal- 
pindi. Out of these he convicted six, diz., 
Sain Bak, Mardana, llahia, Karm Tlahi, 
Bak and Fatteh Khan, under section 395 
read with section 397, Indian Penal Code. 


. The 7th accused Dina was.acquitted. In 
. the First Information Report the names of 


three accused persons, Ilahia, Mardana and 
Dina, were given by Zadar: oe as Aeving 
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een identified. He, his wife Musammat 
Baggo, and Niaz Ali. his step-son, gave evi- 
dence at the trial that they had identified 
them. ‘The Sessions Judge, however, was 
of opinion for reasons fully given by him 
in his judgment that it would not be safe 
in this case to convict àny of the accused 
persons upon the uncorroborated evidence 
of the eye-witnesses. In regard to all the 
accused, except Dira, articles of property 
stolen in the dacoity were either found 
in'their possession or in the possessicn of 
persons to whom they bad handed them 
over. All the accused produced such articles 
from various places or gave information 
which led to their recovery. No property 
was found in the possession of Dina nor 
did he give any information which led to 
the recovery of any. Sain Bak, llahia and 


Karam Ilahi have filed a joint appeal througli 


Mr. Rustomji, Advocate, and Mardana, Bak 
and Fatteh Khan have appealed through 
the “Jail Authorities. Bak, in view of 
the fact that he had three previous con- 
victions against him, was sentenced to ten 
years’ rigorous ,imprisonment; the other 
five appellants were sentenced to seven 
. years’ rigorous imprisonment each. The 


learned Sessions Judge found that it was- 


not, proved which of the appellants had 
given Zaman Ali the blow which fractured 
his rib, but he was of opinion, having re- 
‘gard to the decision of^ the Chief Court 
reported as Cvown v. Mohra (1), that he 
could not pass a sentence of less than seven 
years’ rigorous imprisonment upon any 
of the accused. 

The judgment of the learned Sessions 
Judge is a very careful and elaborate one 
and deals in full detail with the various 
articies of property traced to each of the 
appellants. Mr. Rustomji in arguing the 
case for'his clients has shown no reason 
whatever why I should reject any of the 
evidence as to identification of the propeity 
which has been acc.pted by the learned 
Sessions Judge and by the Assessors. In 
regard to the evidence of Sukhdial and Sant 
Singh, goldsmiths, he says that it is very 
easy to produce such evidence, but he gives 
no reason why these two witnesses should 
be regarded as unreliable. The appellants 
produced either no defence evidence at all 
or produced evidence of a worthless character 


- (1) 16 P. Rs 1901 Cr, 
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and the learned Advocate for the three 
appellants has not asked me to accept any 
of the defence evidence. In my opinion 
the decision of the learned Sessions Judge 
as regards the six persons whom he has 
convicted is fully warranted by the evidence 
detailed in his judgment. | 

In Crown v. Mohra (1) it was certainly. 
held that all persons taking patina robbery 
or dacoity areliable to the minimum sentence 
laid down in section 397 if grievous hurt 
is caused by only one of them. In that 
case the Judges referred to Queen-Empress v. 
Mahabir Tiwari (2), but that ruling was spe- 
cially dissented from in Queen-Empress 
v. Santok Singh (3) reported in Weekly 
Notes, N. W. P: of 1899 at page 186. The 
Madras High Court has taken a similar 
view. I am not aware of any reported 
cases of the Punjab Chief Court or of the 
High Court in which the view expressed 
in Crown v. Mohra (x) has been dissented 
from, but it is a fact that that view 1s not 
now-a-days followed in this Couxt and I 
do not agree with it. I fully. concur in 
the reasoning of the Division Bench of 
the Allahabad High Court reported as 
Queen-Empress v. Santok Singh (3). : In 
my opihion the words "such offender" in 
section 397 clearly refer to the offender 
who uses a deadly weapon or causes grievous 
hurt to any person and not to those who 
jointly commit robbery or dacoity with 
hin. The learned Sessions Judge hes ex- 
pressed his opinion that the dacoity was 
not of a bad type and has stated that had 
he not been bound to convict under sections 
395 and 397, Indian Penal Code, he would 
not have given the accused, other than Bak, 
such a severe sentence as seven years IIgo- 
rous imprisonment. As regards Bak, having 
regard to his previous record, I consider 
that the sentence of ten years  I1gorots 
imprisonment is appropriate and I dismiss 
his appeal. As regards the other five appel- 
lants, I think the sentence of seven years 
rigorousimprisonment is somewhat exces- 
sive. I agree with the learned Sessions Judge 
that the dacoity was not of a bad type. 
No great violence was used to the inmates 
of Zaman Alis house and only one blow 


(2) 2x A. 263; A. W. N. (1899) 76; 9 Ind. Dec, 
(N. S.) 876. 
(3 A. W. N. (1898) 186. 
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was struck bv one ot the dacoits which frac- 
tured one of Zaman Al's ribs. I, therefore, 
accept the appeals of Sain Bak, Mardana, 


Viahia, Karam Ilahi and Fatteb Khan and: 


reduce their sentences to ones of five years’ 
rigorous imprisonment in each case. 


2. X: Sentences reduced. 


PATNA HIGH COURT. 
CRIMINAL REVISJON NO. 413 OT 1922. 
July 3I, 1922. | 
Present:—Mr. Justice Jwala Prasad and Mr. 
Justice Coutts. 
JIWAN RAUT AND OTHERS—PETITIONERS 
VEYSUS 
EMPEROR—OpposSITE PARTY. 


Criminal Procedure Code (Act V of x898); 
S. 423— Appellate Court, duty | of— Eridence, 


consideration of. 


Ihe Court of a Sessions Judge is the final Court 
on facts, and itis incumbent on a Sessions Judge 
1n appeal to go into the evidence and to refer to 
it in such a manner as to show that he has applied 
his mind intelligently and carefully to the con- 
sideration of the evidence. fp. 519, col. 2.] 


In a case of riot where a conflicting account 
of the cccurrence is given by the prosecution and 
the defence and each party asserts that the opposite 
party was the aggressor, the Sessions Judge, in 
appeal, is bound to examine the evidence care- 
fully so as to show that he is fully convinced on 
a. consideration of the prcs and cons of the case 
and the criticisms advanced on behalf of the de- 
tence that the account given by the prosecution 
is true and that the accused were the aggressors. 
ip. 519, cel. 2.] 


Messrs. S. P. Varma and P. C. Rai, for 
the Petitioners. 


, Assistant Government Advocate, for tke 
Crown. ` a 
JUDGMENT. 

Jwala Prasad, J.— We have carefully 
considered the judgments of the’ Courts 
below. The Appellate Court judgment does 
not afford much, assistance in disposing 
of this application. Reading the judgment 
of the learned Sessions Judge one cannot 
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feel Ẹ {satisfied that he examined the 
evidence in the case. His was the final 
Court on facts and it was incumbent on 
his part to go into the evidence and to refer 
to it in such a mauner as might strike us 
that he had applied his mind intelli- 
gently and carefully to the consideration 
of the evidence in the case. Thecase 
was not au ordinary riot case. An 
occurrence admittedly did take place. The 
question was—which account of the occur- 
rence is true—that given by the prosecution 
or the one given by the defence. The Magis- 
trate who tried the case had in his judgment 
given indications that in some of the mate- 
rial parts of the cese of the prosecution the 
evidence was unsatisfactory and ug- 
reliable. He had held that the motive alleged 
ou, behalf of the prosecution for such a 
serious riot was not proved. He also held 
that the loot alleged by the prosecution 
of the crop stored in the khalihan alsa 
did not take place. He went further and 
held that the number of the rioters was 
greatly exaggerated. He had adversely cri- 
ticised most of the witnesses on behalf of 
the prosecution. There were injuries on 
both sides four on the prosecution side and 
three on the defence side. There was a free 
fight. In these circumstances, the learned 
Sessions Judge was bound to examine tke 
«Vidence carefully so as to show that he 
was fully convinced upon the consideration 
of the pros and cons of the case and the 
criticisms advanced on behalf of! the 
defence, that the account given by the 
prosecution wastrue and that the accused 
were the aggressors. This.he has not done, 
and on the whole we are satisfied that the 
case 1s one in which we should not affirm 
the conviction. 


Now, the Trial Court's judgment is, to 
say the least ofit, a most confused one. 


Jt did not consider the individual case of 


the accused. Under section 148, Indian 
Penal Code, an accused can’only be convicted 
if he in committing the riot is armed 
with a deadly weapon. 'The point does 
not seem to have struck the Trial Court. 
Tt does not seem to appreciate (he distinc- 
tion between sections 148 and 149, Indain 
Penai Code. Inthe charge the Trial Court 
mentioned 148/149. This is an incongru- 
ous and impossible cnarge. Again, as 
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observed, ; above, the "Trial Court did not 


find that the accused. really committed 
the offence under , section 148, Indian 
Fenel Code, by being present in the mob 
armed with deadly weapons. ‘Therefore, 
the learned Assistant- Government Advo- 
.Cate is right in conceding that the charge 
. as framed cannot stand and that the accused 
could, if at all, have been convicted under 
section 147, Indian Penal.Code. The learned 
Sessions Judge also does not seem to have 
considered whether and how the charge 
under section 148, Indian Penal g was 
established. 


Considering the facts and Gara 


of the case, we set aside the conviction 
and the sentence passed upon the accused. 


The fine, if already paid, should be 
‘tefunded.. . ; | 
Coutts, Jl agree, E 
TA DET Rue made absolute, 


eon 
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his judgment. 
. the Assessors has accepted tlie version given 


“entitled to. the benefit of section Ioo. of the. Penal R 


Code, and that it was immaterial that he intended . 
to- -proceed to the threshing floor and enforce his _ 
right to a share of the produce. [p. 521, col. 2.] : 


Appeal from the order of the Sessionis ~- 
Judge, Mianwali, dated the r5tk June 7922 


Mr.. Devt Dayal, for the Appellant. 
Public Prosecutor, for the ee. 


JUDGMENT.—Muhammad Akbar has 
been convicted by the Sessions Judge of 
Mianwali of the culpable homicide not 
amounting to murder of Rohtas by striking 
him a single blow on the head with a wahola. 
Various discrepant accounts of what actually 
occurred have been given in the first in- 
formation report and by the witnesses for 
the prosecution and these are set forth . 
in detail by the learned Sessions Judge in 
The Judge agreeing: with 


by Nawaz Khan, P. W. No. 7. According to . 
htm there was a dispute between Muhammad : 
Akbar and his relations on the one side 


ý and Rohtas and his relations on the other 


- -LAHORE HIGH COURT. 
CRIMINAL. APPEAL No. 573 OF 1922. 
October 5, 1922. 


: Present:—Mr, Justice Scott-Smith. 
r- MUHAMMAD AKBAR—Convicr— 
tre ; APPELLANT 

verSUs 


. EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), SS. 90, Y0C— 
Right of private defence, extent of. 

Under section roo of the Penal Code, the right of 
private defence of the' body extends, subject 
to the restrictions contained in section 99 of the 
Code, to the voluntary causing of death or of 
any other harm to the assailant, if the offence 
which occasions the exercise of the right is such an 
assault as may feasonably cause the apprehension 
that death or grievous hurt will otherwise be the 
consequence of such assault. [p. 521, col 1.] 

Accused, with three companions, who were 
unarmed, was proceeding to a thresbing floor 
in order to claim a share of certain produce to 
which he àlleged, he was entitled. On the way 
they met the deceased who asked them to stop. 
They did so. . The deceased rushed to his house 
and returning with a dang struck a blow on the 
head’ of the accused. The accused retaliated 
by striking a blow at the head of ie deceased 
hich killed him; 

Held, that the accused had acted in ‘the exercise 
of the right of private defence of the body and was 


as to the produce of a certain piece of land, . 


. and it appears that oti the,day of the occur- 


rence Muhammad Akbar, along with his 
fatber, uncle and cousin, was procecding to, 
the threshing floor of Khalil Khan in order 
to get the half share of the produce claimed: 
by them. Muhammad Akbar had in his 
hand a wahola such as zemindars, accord- 
ing to Nawaz Khan, usually carry with them l 
when they are winnowing their crops. . The 

other three men with him had no weapons. 
Rohtas was having a.bath in a khola aud 
seeing them came out. He had only a loin 
cloth on him and told Muhammad Akbar - 
to stop. He then went back to his house 
and Nawaz. Khan, fearing that there would 
be a fight,told his motker to shut him i ine, 
side the house. ‘This she did, but in spite 
of it he came out with a dang and when ` 
Nawaz Khan triedto stop him he got- pest; 
him and struck a blow on the head of Muham- 
mad Akbar with the dang. Muhammad - 


Akbar had a chaday tied on his head as pro- . . 


tection against the sun and the blow glanced 
off his head and fell on his shoulder. “Kat ' 


"he did receive a blow of this sort is supported 


by the Medical evidence. Mrhammed 
Akbar retaliated by striking Rohtas or tke 
head with the wohala which he was carrying. 
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This blow fractiiréd Rohtas" skull and re- 
sulted in his death. 
‘The ‘Sessions Judge 1s of opinion that 


the appellant could not plead that ne was: 


acting in the exercise of his right of private 
defence because he, accompanied , by his 
relations, had gone to ‘the threshing 
floor with the intention of enforcing “his 
right to a share in the produce. At the 
same time, the Judge admits that nothing 
would have happened had not Rohtas been 
so excited and rushed out of his house and 
attacked Muhammad Akbar. 
ing to Nawaz Khan, the appellant and his 
relations were proceeding to the threshing 
floor when the witness told them not; to 
do so and they stopped. It does not appear 


that their attitude was in any way aggressive 


when Rohtas rushed out and without being 
attacked or threatened in any way strick 
a:blow:on Muhammad Akbar’s head with 
a dang. Rohtas was evidently in a violent 
rage at the time, and I cannot agree with 
the learned Sessions Judge that Muhammad 
Akbar was not entitled to defend" himself 
against such an attack, simply because he 
and his companions had gone to get the 
share of the produce to which they thought 
they were entitled. The case would have 
been different had Muhammad  Akbar's 
companions also been armed and had their 
attitude shown that thev.intended to take 
the share of produce by force’ if 
necessary. According to section 100, Indian 
Penal Code, the right of private ‘defence 


. of the body extends under the restrictions: 


mentioned in section 99, to the voluntary 
causing of death or of any other harm 
to the assailant, if the’ offence which 
occasions. the exercise of. the right be 
“such an assaultas may reasonably cause 
the apprehension that death or grievous 
hurt will ‘otherwise be the cònse- 
quence of such assault. Now, having re- 
gard to the evidence of Nawaz Khan, I have 
no doubt at all'that the assault committed 
hy Rohtas was such as might reasonably 
cause to Muhammad Akbar the apprehen- 
sion that death or grievous hurt would: re- 
sult to him.if he did not’ strike Rohtas. 


He used thé wéapon which he had in. his’ 


hand at the time and I see no reason to 
suppose that he took the waAolr with him 
in order to. use it as a. weapom of .offence. 


He only struck one blow which unfortunate'y- 
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- resulted in the death cf Roktas! 


Now, accerd- | 
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lu my 
opinion, he is clearly entitled to the benefit 
of section roo and I, therefore, accept the 
appeal set aside the conviction and sen- 
tence and acquit him and order that he be 
released from custody. 

2X, Appeal accepted. 


kaanan emcee a Adm 
> 


LOWER BURMA CHIEF COURT. 
Civit, MISCELLANEOUS APPLICATION NO. 5. 
- OF Ig2I. 
May 12,1921. 
Present ——Mr. Justice Maung Kin ad. 
Mr. Justice Duckworth. 

In the matter of, MAUNG TUN AUNG 
GYAW, THIRD GRADE PLEADER OF 
NGATUAINGGYAUNG, BASSIEN DISTRICT— 
Ë PPLICANT. 


à 


Legal Practitioners Act (X VIII of 1879), 5 
14—Misconduci— Inguiry— Jurisdiction— “ Suc 
Court," meaning of. 

Under section 14 of the Legal Practitioners Act, 
any Court in which a Pleader practises 1s compe: 
teut to enquire into a charge of misconduct made 
against him. [p. 523, col. 1.] 

The expression ''such Court'' in that section 
means the Court in which the Pleader practises, 
and not necessarily the Court in which the Pleader 
commits the offence charged against him. (p. 523, 
col, 1.] 


In the matter of Radha Churn Chucherbuity, 10 


C. W. N., 1059; 4 C. L. J 229; 4 L. J. 160 dissented 
from, 


In the matter of the petition of Ganga Dayal, 4 
A. 375; A. W, N. (1882) 67; 2 Ind. Dec. (N. 8S.) 
ae and In ihe matter of Bahu Het Ram, 188 

. L. R. r9or, referred to. 


Mr. Surty, for the Applicant. m 

JUDGMENT.—Maung Tun Aung Gyaw 
isa Pleader of the third grade practising 
at Ngathainggyaung. He has been charg- 
el by this Court (x) with removing a, re- 
cord containing Police diaries, Police papers 
and the Station-House Officer's confiden- 
tial instructions to the Court Prosecutor, 
and (2)with having taken copies of the 
Police record from his dictation without 
having previously obtained permission 
from the Presiding Officer of the Court n 
which the record was. 

The Police sent up one Maung Sein Hmon 
to the Court of the Township Magisrate, N gd- 
thainggyaung, to stand his trial under sec- 


522, 
MAUNG TUN AUNG GYAW in the matier of. 


‘tion 420, Indian Penal Code. The Magis- 
trate transferred the case to the Court of 
the Additional Magistrate. That Magis- 
trate thought he should nottry the case as 
he was related to the accused and passed 
orders for the record to be sent to the Court 
of the Sub-Divisional Magistrate for orders 
on the point raised. The Clerk of the 
Court then got the record and the Police 
file stitched together to be sent under 
cover to the Sub-Divisional Magistrate.. Hc 
had-not put it under cover, when he had 
to go to the Additional Magistrate. In 
his absence the Pleader is alleged to have 
removed the record to some other table 
and there read out the contents of the 
Police record to Maung Sein Hmon who 
took down what was read to him, 

' A report was made to the Township 
Magistrate of Ngathainggyaung of the con- 
duct of the Pleader. The Magistrate then 
made a preliminary enquiry examining 
all the witnesses named, with the result 
that charges were framed as aforesaid 
against the Pleader, and he was called upon 
_to show cause why his conduct should not 
be reported to this Court. This order was 
passed on the 15th November 1920 and 
setved on the Pleader on the same date. 
The date fixed on which the charges were 
to be taken into consideration was -the 
3rd of December 1920. On the 2nd of 
December the Pleader filed his explanation 
in writing, in which he said he had notes 
made by Maung Sein Hmon of the date 
of the First Information Report and as to 
who the witnesses were, but that he did 
not look at any confidential letter on the 
Police record and did. not know whether 
there was such a document on it. He 
further stated that he did not take away 
the record from the clerk's table, and that 

the notes were made only at that table. 
' On the day fixed for the consideration 
of the charges he did not appear be- 
fore the Court. It is perfectly clear that 
there were witnesses present ready to Le 
examined, but, as the Pleader did not 
appear, the Magistrate considered that 
it was not necessary to record the evidence 
ex parie because the result would be a mere 
repetition of what had been done before, 
and he proceeded to write his repoit to this 
Court, recommending that the Pleader be 
dismissed, The District Magistrate also 
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recommends the same punishment, but 
the Sessions Judge recommends that the 
Pleader be suspended from practice for 
a period of two years. ; | 


The Pleader has now appeared before . 
this Court to show cause. His Pleader, 
Mr. Surty, contends that the Township 
Magistrate was not competent to enquire 
into the charges because they were not 
committed in his Court but in that of the 
Additional Magistrate; secondly, that hs: 
client had not been given 15 days’ notice 
of the hearing of the charges ; and, thirdly, 
that the Township Magistrate did not, on 
the day fixed for the hearing, record any 
evidence in support of the charges. (These 
contentions are made under section 14 of 
the Legal Practitioners Áct and Mr. Surty 
submits that any one of them is sufficient 
to vitiate the Township Magistrate's pro- 
ceedings. 


In support of the’ first contention: 


Mr. Surty cites the case of In the 
matter of Radha Churn’ Chuckerbuity 
(I) in which Mitra and Holmwood, 


JJ., held that the improper conduct, if any, 
of the Pleaders related to suits then pending 
in the Court of the Munsif, and that that 
Court was the proper Court to make an 
enquiry under section r4 of the Act. The 
Sub-Divisional Magistrate had made the 
enquiry and -the Pleaders were Civil and 
Criminal Courts’ mukhtars and were autho- 
rised by their certificates to practise in 
both classes of Courts. The learned Judges 
held that the Sub-Divisional Magistrate 
acted improperly and without jurisdic- 
tion in framing a charge for the purpose 
of holding an enquiry into the alleged mis- 
conduct of the petitioner. With x eat 
respect to the learned Judges I am unable 
to follow their ruling. The first paragraph 
of section 14 which has reference to tke 
point under considerationis as follows:— 
"If any such Pleader or mukhtar practising 
in any Subordinate Court, or in any. Revenue 
Office, is charged in such Court or office 
with taking instructions except as afore- 
said, or with any such misconduct as afore- 
said, the Presiding Officer shall send him 
a copy of the charge, and also a notice 
that, on a day to te therein appointed, 
: G) ro C. W. N. 1059; 4 C. L. J. 229; 4 Cr ka. J. 
160, 
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such charge will be taken into considera- 
tion," The important words are “if any 
such Pleader or mukhtar practising in any 
subordinate Court is charged in such Court.” 
"Such: Court" must, in my opinion, be 
the Court in which the Pleader practises 
and not necessarily the Court in which 
the Pleader commits the offence charged 
against him. Section 32 which punishes 
persons illegally practising as Pleaders 
runs (leaving out. what is immaterial 
for the present purpose) as follows :—''Any 
person who practises in any Court..shall be 
liable by order of such Court to a fine." 
In the matter of the petition of Ganga Dyal 
(2) the expression “such Court" was held 


'to be the Court in which the Pleader pro- . 


ceeded against practices. Two Pleaders 
and a mukhtar, who were entitled to prac- 


tise in the Courts of the Cawnpore Dis- ` 


trict, appeared in a case in the Court of 
the Deputy Magistrate, Fatehgarh. For 
so doing they were convicted by the Magis- 
trate.of the latter District. They applied 
to the High Court to revise the order of 
the Magistrate on the ground, amongst 
others, that he was not competent to pro- 
Ceed.against them under section 32 of 
the Act, XVIII of 1879, as they had not 
practised in his Court. Oldfield, J., held 
that the objection was valid and that stc- 
tion 32 only rendered a person practising 
in a Court liable by order of such Court 
to a fine. Therefore, the Court which 
might impose a penalty was the Court of 
the Deputy Magistrate and not that of 
the Magistrate of the District, who would 
have no jurisdiction under the terms of 
the sections. in the matter of Babu Het 
Ram. (3), Reid and Robertson,JJ., of the 
Chief Court of the Punjab, held that the 


first clause of section 14 of the Legal Prac- 


titioners Act empowers any Court in which 
a Pleader practises to consider a charge 
of misconduct made against him in such 
Court, and that the section does not limit 
the .consideration of the charge to the 
Court in which the misconduct is aHeged 
to have keen committed. So that it seems 


immaterial that the misconduct charged 


was-committed in another Court. If the 


A. 375; A. N.W. (1882) 67:2 Ind. Dec. 
980. 
88 P L. R. 1907, 
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charge is made in the Court in which the 
Pleader practises, that Court is competent 
to enquire into it. In my opinion the 
expression “such Court” in the fitst clause 
of section 14 cannot be construed to mean 
the Court in which the misconduct is alleged 
to have been committed. The section only 
means that any Court in which a Pleader 
practises is competent to enquire into a 
charge of misconduct, if the charge is brought 
in that Court. | 
* * * * * 
W. C. A. 
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LAHORE HIGH COURT, 
CRIMINAL REFERENCE NO. 153. OF 1922. 
March 24, 1922. 
Preseni;—Mr. Justice Abdul Raoof, 
EMPEROR-—PROSECUTOR 
Versus 


Lala KHAN CHAND-—ACCUSED., 

Criminal Procedure Code (Act V of 1898), s. 
197, application of — Canal Ziiladar, prosecution of— 
Sanction, whether necessary. 

A Canal Irrigation Department Zilladar appoint- 
ed by the Local Government, before the right 
to appoint such Zwladars was given to the Chief 
Engineer of the Department, cannot be prosecuted 
without the previous sanction of the Local 
Government under section 197 of the Code of 
Criminal Procedure. [p. 524, col. 2.] 


Criminal Reference made by the 


Sessions Judge, Shahpur at Sargodha, in 


Case No. 115G, dated the 25th January 
1922. 
FACTS.—Khan Chand, a Zilladar of 
the Canal Irrigation Department, is being 
prosecuted in “12 separate 
section 161 for accepting illegal gratifica- 
tions and under section 384 for extortion. 
The complaints have been instituted by 
the Colony Assistant under the orders of 
the Deputy Commissioner. An objection 
was taken by the accused person that as 
he was not removable from his office with- 
out the sanction of the Local Government 
the Court could not take cognizance of 


cases under ` 


2M 
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' thé offences without the previous sanction of 
the Local Government. E" 

The accused's objection was ~ overruled 
by Rai Sahib Lala Murari Lal, exercising 
the powers of a Magistrate of the First 
, Class in the District, by order dated 21st 

November 1921. 

, GROUNDS.—The Magistrate ^ held 
that the accused was removable irom his 
office by the Chief Engineer and, therefore, 
the sanction .of the 
under section I97 was not necessary. 

Reliance was placed on certain rules 
contained in the Irrigation Manual and 
promulgated.on the 4th January 1917 
that the appointment, suspension and re- 
moval of Zilladars would in future rest 
with the Chief Engineer. The accused was 
admittedly appointed before i917 when 
these powers vested in the Local Govern- 
ment alone and it wascontended that, under 
‘paragraph 50, of the Public Works Depart- 
ment Code, 1oth Edition, this power in 
the case of appointments made prior to 
1917 still remained with the Local Go- 
vernment. The rule quoted runs as follows:- 

“When no special rule is laid down the 
authority by which a person was appointed, 
and no inferior authority, is competent to 
dismiss him, to remove him from the 
Department or to accept his resignation." 

This rule certainly supports the conten- 
tion of the petitioner and the learned Vakil, 
who appeared for the Crown, was unable 
to. refer to this contention which receives 
further support from an endorsement by 
the Secretary to Govenment in the Public 
Works Department dated 15th December 
1g2I, on the application of petitioner and 
which I have marked (A). Prima facie it 
does seem absurd that while entrants to 
the Zilladar line of the Canal Department 
after 4th January r9r7, can be removed 
from office by the Chief Engineer, those 
appointed previously cannot be removed 
without the sanction of the Local Govern- 
ment. It would appear that the framers 
of the new rules failed to make provision 
for these previous appointments in accord- 
ance with rule 50 quoted above. To obviate 
a reference to the Hon’ble High Court I 
suggested to the District Magistrate that 
the complaints might be withdrawn ana 
the sanction of Government obtained but 
he prefers a reference being made. I, there- 
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Local Government’ 


Ergaz © 


fore, submit the proceedings with the re-^ 


commendation that the proceedings at 


present taken and pending against the peti- ' 


tioner in the Court of the Magistrate mention- 
ed above be quashed as being without 
Jurisdiction for the reasons given above. `- 
the 


Mr. Bhagat Ram Puri, for 
Respondent. 

The Government Advocate, for the 
Crown. 


ORDER.— Proceedings were instituted for 
the prosecution of Khan Chand, Zilladar, 
under sections 384 and 161, Indian Penal 
Code. A preliminary objection was taken 
that the cases could not proceed against 
him without the sanction of the Local Go- 
vernment under section 197, Criminal Pro- 
cedure Code. The Magistrate overruled 
the objection aud held that as Khan Chand 
was liable to be removed by the Chief Er- 
Zineer, section 197, Criminal Procedure 
Code, did not apply and ordered the case 
to proceed. The learned Sessions Judge of 
Shahpur, at Sargodha, has made a reference 
to this Court recommending that the pro 
ceedings at present takenand pending against 
the petitioner in the Court of the Magis- 
trate be quashed as being without juris- 
diction for the reasons given above. Notice 
was issued to the District Magistrate to 
show cause. The learned Government Advo- 
cate has appeared on behalf of the Crown 
and it ‘has been admitted by him that, in- 
asmuch as the accused was admittedly 
appointed bsfore 1917 when the powers 
of the suspension and removal of a Ziliadar 
were vested in the Local Government 
alone, the cases could not proceed without 
the necessary sanction under section 197, 
Criminal Procedure Code. It is admitted 
by him that the cases cannot proceed accord- 


‘ing to law. 


In my opinion tke course adopted by 
the learned Government Advocate is a 
right one. Having regard to the provi- 
sions of section 197, Criminal Procedure 
Code, no other view is possible. JI, there- 
fore, quash the proceedings at present pend- 
ing in the Court of Lala Murari Lal, Ma- 


gistrate First Class, at Sargodha, in the . 


Shahpur District, against the petitioner 
Khan Chand, Ztladar. The papers will 
be returned. ii 


N. H, Reference! accepted, 


I 
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MADRAS HIGH COURT. |. 
CRIMINAL REVISION CASE No. 397 OF 1922. 
(CRIMINAL Reviston PETITION, No. 346 

OF 1922): MED 

December 13, 1922. 
Present:—Mr. Justice Krishnan: 
PARAVADA ‘CHINA VENKU 


NAIDU-—ACcCUSED—PETITIONER., 

. Criminal Procedure Code (Act V of 1898), ss. 
346, 438—Case submitied by inferior Magistrate 
to superior Magistyvate—Procedure — Discharge, 
- order of, sét aside— Notice to accused, whether neces- 

sary. ie "M 

It is a general principle of the Codé of Criminal 
Procedure that evidence taken by one, Magistrate 
is.nót evidence in a trial before another Magis- 
trate unless some provision of law expressly makes 
it so. 'The mere consent of the parties is not 
sufficient for the purpose. [p. 525; col. 2.] 


My 


In ve Kotiammal | Kolathingal Ummar Hajee, 
69 Ind. Cas. 636 ; 16 I. W. 697 ; (1922) M. W. N. 
644; 43 M. T. J. 659 : (1923) A. I. R. (M) 32; 23 
Cr. L. J. 748, followed. GNE 

Jainab Bibi Saheba v. Hyderally Saheb,. 56 Ind. 
Cas. 957; 43 M. 609; 12 L. W. 64; 38. M. Lr. J. 
532; 28 M. L. T. 23; (1920) M. W. N. 36o. (F: B), 
distiuguished. "ue. 

Where ‘a Second Class Magistrate, who was not 
. competent to try a case, submitted it to a superior 
Magistrate under section 346 of the Criminal Proce- 
dure Code, and the latter Magistrate made an order 


of discharge merely after hearing arguments on the 


evidence already taken by the inferior Magistrate : 
. Held, that it could not be said that the superior 
Magistrate had tried the case himself within the 
. meaning of section 346 clase (2) of the ‘Criminal 
Procedure Code, and the order passed by him 
was, therefore, illegal. [p. 525, col. 2.] . or 
Though as a general rule notice should go to an 
accused person before an order is made to his pre- 
judice, where the question arising is one of law and 
the áccused has not been pfejudiced by want of 
notice, an order without notice which is.otherwise 


correct will not be set aside. [p. 526, col, 2.] . i: 


Petition, under sections 435 and 439 ‘of 
the Code of Criminal Procediire, 1898, 
praying the High Court to revise ar ofder 
-of the District Magistrate, Vizagapatam, in 
his proceedings in L. Dis. Nó. 437 of “1922, 
C-2, dated the 21st February 1922” ‘against. 
the judgmerit'of the Court of the. Sub-Divi. 
sional, First Class" Magistrate, . Narasapa- 
‘tam, in C/C. No. 28 of 19217 ^.^: 
^ Mr. «S. Subramainia Sastry, for :the Péti- 
tioner | 7 UU LU ME. 
. The Public Prosecutor,, Mr. J..C. Adam, 
for the Crown: |: . 7, AS 
. ORDER.—In this case the  Sub-Divi- 
‘sional Magistrate, acting solely on the evi- 
dencé taken by, the Second Class Magistrate 
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who had sent up the case to him under 
.section 346 of the Code'of Criminal Prc- 
cedure because he could not himself try 
the . offence .disclosed- by -the evidence, 
discharged: thé accused. , The Prosecuting 
Inspector who was conducting the case 
‘for thé Crown seenis to have agreed to this 
course. The District Magistrate, however, set 
aside the order of discharge on the ground 
that the course pursued by the Magistrate 
"was illegal and has ordered a fresh enquiry. 
It is argued before me that the view. taken 
-by thé District Magistrate is wrong. 
, Now, it may betaken.as a general prin- 
ciple of,:the Code of Criminal Procedure 
_that evidence taken by one Magistrate 
is not evidence in a trial before another 
Magistrate unless some provision of law 
expressly makes.it so. Mere consent of 
.parties will not do. See In ve Kottammal 
Kolathingal Ummar -Hajee (1). No doubt 
that was a case where the Court’s inter- 
ference was sought on behalf of the accused. 
The same rule, it seems to me, should apply 
to the case of the prosecution also. The 
ruling, in. Jainab Bibi Saheba v. Hyderally 
Saheb (2) referred to was in a civil case 
and does not apply to a criminal case at 
. all. oe 
Section - 346, Criminal -Procedure Code, 
' clause (2) says what the Magistrate to whom 
the case is submitted is to do. He may 
try the case himself or reter it to any Magis- 
trate subordinate to -him- having juris- 
diction or commit ‘the accused for trial. 
“In this.case the Magistrate elected to adopt 
-the . first; alternative.; he was, therefore, 
‘bound to try the case himself. I do not 
“think ~ passirig’ orders on evidence taken 
by another Magistrate who was not coimpe- 
-tent.to try the case after merely hearing 
arguments, can-be considered to be a “ try- 
“ing the .casé himself. ". When the Code 
.intends that the, Magistrate to whom "a 
-case is submitted may: act. on evidence 
already ‘taken,: it “makes, it quite'cléar 
„as in section 349, Criminal Procedure Code. 


(1) 69 Ino. Cas. 636; 16 L. W. 697; (1922) M. 
W. N..644; 43 MeL. J. 659; (1923) A. I: R.- (M) 
«32; 23 Cr. LJ. 749. ` a aa Se aes 

(2) 56 Ind. Cas. 957; 43 M. 609; 12 L. W.64; 38 

M, L. J. 532; 28 M. L. T.3; (1920) M. W. N.'- 360, 
(F. B. T i . P i s - : "s 
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.It was also objected that the accused had 
no notice .before the order of discharge 
was set aside. ‘Notice is not absolutely 
necessary in such cases and in this case 
the accused cannot be said to have been 
prejudiced by want of.it as the question is 
one of law on which that order was set 
aisde and the accused has been heard in 
full before me. The want of notice is thus 
not a ground in this case to set aisde the 
order of the District Magistrate, though, as 
a general rüle, notice should go to the accused 
before an order is made to his prejudice. 

The petition fails and is dismissed. 
VN. VOU Petition dismissed. 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE NO. 723 OF 1921. 
CRIMINAL REVISION PETITION NO. 592, 
OF I92I. 

March 9, 1922. 

Present :—Mr. Justice Phillips. 
LAKSHMINARAYANA CHETTIAR 
—PETITIONER.. 

Penal Code (Act XL V of 1860), s. 379— Theft— 
Dishonest removal —Wrongful gain or loss. 

In order to constitute theft there must be dis- 
honesty. [p. 527, col r.] i 

Certain articles belonging to the accused were 
attached and secured in his own shop, but pos- 
session was transferred to the decree-bolder under 
a bond in Form No. 15-A, Appendix E to O. 
XLI, r. 3,0f the Civil Procedure Code. The 
accused preferred a claim to the articles which 
was allowed. The accused thereupon took forci- 
ble possession of the articles in the absence of 
the decree-holder ; 

Held, that the act of the accused did not 
amount to theft inasmuch as there was no intention 
to cause wrongful loss to the complainant or 
wrongful gain to the accused, (p. 527, col. r.] ! 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 


praying the High Court to revise the 
order of the Court of Session of 
West Tanjore Division, at Tanjore, 
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in Criminal Revision Petition No. 21 ot 
I921, preferred against the order of the Court 
of the Second Class Magistrate, Nannilam, 
in C. C. No. 119 of 1921. 

The judgment of the Sessions Judge was 
as follows:— 


“The complaint in this case was, that 
the three accused broke open thelock 
of a shop and committed theft of 
malgai articles worth Rs. 1,500 and 
odd. ‘The articles had been attached in 
execution of a decree in Original Suit 
No. 397 of 1918 of the Principal 
District Munsif’s Court of Tiruvalur 
and had been left in charge of the 
petitioner who had obtained an assignment 
of the decree and executed it under O. X XI, 
I. 43 (1), Civil Procedure Code, as 
amended by the Madras High Court 
Rules. This was sometime in March 19109. 
First accused put in a claim petition in 
respect of the articles, which was allowed. 
He did not, however, take delivery through 
Court but is alleged, along with the second 
and third -accused, to have taken 
forcible possession during the petitioner's 
absence in Shiyali and Madras, in February 
1920. Upon these facts , the Sub-Magistrate 
thought that the offence, if any, was one 
under section 206, Indian Penal Code; and 
that.the sanction of the District Munsif 
wasi required, arid discharged the accused 
for want of such sanction. It seems to 
me that this view iserroneous. The accused 
are not charged with fraudulent removal 
of goods with intention to prevent their 

eing taken in execution of a decree. The 
property had already been taken in execu- 
tion. The Sub-Magistrate says that this 
doesnot make it the petitioner's private 
property. What he has failed to observe 
15, that the property had been made over 
to petitioner’s possession under a bond in 
Form No. 15 A Appendix E, to O. XX, 
r. 73 under which he was bound to 
pay a certain amount to the Court, if he 
shall not duly account for and produce 
when required before the Court the property 
that had been leftin his charge. Clearly, 
therefore, the property was left in bis 
possession and any taking of itout of his 
possession without his consent, if the act 
was done dishonestly, as itis alleged tq. 
have b:en done here, is theft. 
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"l must, therefore, set aside the order 
of the lower Court and I hereby direct fur- 


ther inquiry under section 437, Criminal 
Proceduré Code." 





Mr. K. S. 
tioner. 
, The Public Prosecutor, for the Govern- 
ment. 

ORDER .—As the accused was only taking 
his own property which had been secured in 
his own shop, it is difficult to see how his 
act would be criminal. In order fo consti- 

.tute theft, there must be dishonesty, and 
if cannot be argued that accused intended 
to cause wrongful loss to complainant or 
wrongful gain to himself, Any loss that 
complainant might sustain owing to his 
inability to comply with the terms of his 
_Security-bond could be remedied by 
civil proceedings. ‘The Sessions Judge's 
ordet is, therefore, set aside. 


Jayarama Aiyar, for the Peti- 


2S Order set aside. 


LAHORE HIGH COUR. 
CRIMINAL APPEAL NO. 575 OF 1922. 
October 12, 1922. 

Present :—-Mr. Justice Scott-Smith. 
NARAIN SINGH—Convict—APPELLANT 
Versus 
EMPEROR— RESPONDENT. 


Procedure — Joint and separate | irtals— Evidence 
recorded once only— Irregularity. 

Where several cases were being tried separately 
but the evidence of those witnesses who were 
common to all the cases was recorded only once, 
it being merely read out in the other cases, with 
the consent of the Counsel for the accused ; 

Held, that the procédure adopted was irregular, 
but that in the absence of any prejudice having 
been caused to the accused, the irregularity did not 
affect the validity of the trial. [p. 528, col r.] 
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Nathu Sheikh wv.  Queen- Empress, 10 C. 405 
S Ind. Jur. 508; 5 Ind: Doc. (N. sj. 271; Subrah- 
mama Ayyar v. King-Emperor, 25 M. 61; 1i M. 
J. 233; 3 Bom. L. R. 540; 28 1. A. 257; 5 C. W. N. 
366; 2 Weir 271; 8 Sar. P. C. J. 160 (P. C.) 
referred to. 

Appeal from an order of the Magistrate, 
First Class, with section 30 powers, Gurdas- 


pur, dated the 13th June 1922. 


Mr. Kanwar Narain, for Mr. D. N. Mehra, 
for the Appellant. | < 

Mr. Des Raj Sawhny, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—Criminal Appeals Nos. 575, 
576 and 596 are by three persons who have 
been convicted by a Magistrate with sec- 
tion 30 powers of illégal possession of 
Cchhaws and have been sentenced under 
section 20 of the Arms Act to 4} years’ 
rigorous imprisonment each. 

The appellants were tried separately, 
but as a great deal of the evidence is the’ 
same in all the cases, the appeals may con- 
veniently be disposed of by one judgment. 

The appellants, who all got out of the 
same train at the Dhariwal Railway Station, 
were searched as suspicious characters by 
the Police iu the presence of reliable 
witnesses. They were carrying dangs, and 
chhavt blades were found in the waistcoat 
pocket of one and in theíoin cloths of the 
other two. 

The first point raised in appealis, that the 
appellants were not really tried separately 
at all, but that there was a joint trial, and 
that this was illegal being opposed to the 
procedure laid downin the Criminal Proces- 
dure Code. After an examination of the 
records of the three cases,it is clear to me 
that the trials were separate and not joint. 
The case of Thakar Singh was taken up 
first and at the conclusion of the statement 


-of Sardar Sant Singh, Sub-Inspector, the 


Magistrate recorded the following note :+- 

“All three ofthe accused have been present 
during the course of the examination of this 
witness. Counsel for the three accused agree 
that the statement of the witness be read 
over in the connected cases as well. They 
agree that their clients will not be im any 
way prejudiced in this way and it will be 
a great saving of time." 

'The rest of the witnesses in Thakar Singh's 
case were then examined, and the caseg 
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against Makhan Singh and Narain Singh 
were subsequéntly taken up. The witnesses 
were again put into the witness-box and the 
statéments made by them in Thakar Singh's 
case were read over to them. They admitted 
them to be correct ànd said that they had 
nothing to add. In Makhan Singh's case 
P.W. No. 5, Hafizulla Beg, was the Constable 
who had himself arrested him and conducted 
his search. He was not a witness in the 
' cas? of Thakar Singh at ell Similarly, 
in the case of. Narain Singh, Din Mohammad 
Constable, P. W. No. 5, was the witness who 
conducted the search of Narain Singh’s 
person and was not a witness in the other 
two cases at all. It is, therefore, clear that 
the trials were separate. There is no doubt 
that the procedure adopted of reading out 
the statements of witnesses recorded in the 
first case was irregular, but it is quite clear 
that no.prejudice has been caused to any 
‘of the appellants by this course which, 
according. to the learned Sessions Judge, 
was suggested by appellants’ Counsel. The 
only authority cited which has any bearing 
on the present case is that reported in 
Nathu Sheikh v. Queen-Empress (1). In that 
.case four persons were accused of having 
given false evidence in the same proceeding 
and the Sessions Judge, while professing to 
.try each case separately, heard the evidence 
‘of the witnesses only once. The High Court 
held that- this was an error in the proceedings 
which would probably have proved fatal 
to the convictions, but these were set aside 
on the merits and the point was not, there- 
fore, decided. Moreover, it is not clear 
.from the judgment whether the facts were 
“on all fours with the present case or not, 
I do not think that this is a case to which 
the well-known ruling of their Lordships 
of the Privy Council reported as Swbrah- 
mania Ayyar v. King-Emperor (2) is appfi- 
cable. | | 
On the merits, 1 am of opinion that the case 
against each of the appellants is clearly 
, established. The evidence as to the search 
of their persons is quite conclusive and is 
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| (1) ro C. 405; 8 Ind. Jur. 508; 5 Ind. Dec. (x. s.) 
2 


i l ME" 
(2) 253M.61; i1 M. L. J. 233; 3. Bom. I, R. 


. 540; 28 I, A, 257; 5 C. W. N. 856; 2 Weir 271; 8 | 
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very reliable. The petty discripancies point- 
ed out by Counsel. are quite immaterial, 
and do not at all shake the credibility of the. 
witnesses. The convictions are, I‘consider, 
fully justified by the evidence. The learn- 
ed Magistrate has given good reasons for 
awarding heavy sentences, and, having regard 
to the local circumstances of the District 
at the time, I do not consider the sentence. 
to be too heavy. The question: whether 
any particular case of illegal possession. of 
arms comes under section 19 (f) or section 20 
of the Arms Act must be decided on its own 
facts as was laid down in Khem Singh v, 
Emperor (3). lam not prepared to agrée 
with all the remarks of the learned Judge 
who decided the case reported as Ibrahim v. 


-Emperor (4), and the facts of that case are 


not on all fours with the present one. Here 
the appellants had removed the chhavt 
blades from their shafts and had concealed 
them about their persons with the obvious 
intention referred to in section 20 of the 
Act. The appeals are accordingly dis- 


Appeals dismissed. 
Z. Ky 


28 Ind. Cas. 796; 8 P. R. 1915' C1; 76 P. 
L. R. 1915; 16 Cr. L. J. 412. 

(4) 18 Ind. Cas. 265; 9 P. R. 1912 Cr; 44 P. W. 
R. 1912; 14 Cr. I. T. 41; 128 P, L. R. 1913. 
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MADRAS HIGH COURT. 
REFERRED Trial No. 16 OF 1922. 
AND 
CRIMINAL, APPEAL No. 133 OF 1922. 

l April 27, 1922. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Odgers. 

In ve VELLIAH KONE— 

PRISONER—APPELLANT 
VErSUS 
EMPEROR--PROSECUTOR, . 
Criminal Procedure Code (Att V of 1898), 

s. 288— Evidence Act (I of 1872), s. 157—'"' Testt- 
mony,” meaning of— Deposition before Committirg 
Magistrate— Corroboration by previous statement, 


The object and effect of section 288 of the Cri- 
minal Procedure Code is to place the deposition 
in the committal inquiry on exactly the same 
footing as the deposition in the Sessions Court. 
Such a deposition is “testimony” within the mean- 
ing of section 157 of the Evidence Act, which a 
prior statement by the witness is admissible in 
evidence to corroborate. [p. 530, col. 1.] 

Emperor v. Akbar Badu, 7 Ind. Cas. 933; 
34 B. 599; 11 Cr. L. J. 542; 12 Bom. L. R. 663, 
dissented from. - 

Oucen-Empress v. Dovasami Ayyar, 24 M. 414; 
2 Weir 377, followed. 

Emperor v. Dwarka Kurmi, 28 A. 683; 3 A. L.J. 
852; A. W. N. (1906) 187 ;4 Cr. L. J. 61, Queen- 
Empress v. Dovasami Ayyar, 24 M. 414;2 Weir 
377, Reg. v. Arjun Megha, x1 B. H. C. R. 28r, 
teferred to. 


Trial referred by the Court of Sessions 
Judge, Tinnevelly Division, for the con- 
firmation of the sentence of death passed 
upon the said prisoner in. Case No. 4 of 
the Calendar for 1922. 

Appeal by the prisoner 


sentence. . 
Mr. C. Narasimhachariar, for the Pri- 
soner., 
The Public Prosecutor, for the Crown. 


JUDGMENT. 

Ayling, J.—Accused in this case has 
been convicted of the murder of an old 
woman named Pichai and sentenced to 
death. 

The prosecution case is as follows :— 
Deceased was a relation of accused, 
and on her husband’s death came to live 
in his house, bringing with her a sum of 
Rs, 200 which sheflent¥him'.to’% pay off a 
mortgage. Subsequently, slisputes arcse and 
sie wanted the money back and moved 
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into a small hut close to accused's where 
she lived by herself. So far there is no dis- 
pute. 

According to the defence, the accused 
managed to pay off the debt to deceased 
by selling his wife's jewels. According 
to the prosecution, he did not; and the 
wrangling continued, culminating in a furious 
quarrel on the night of December 29th. 
Even after bed time, deceased continued to 
abuse accused from her hut and at last 
the man infuriated beyond endurance, 
went out and throttled her. He then tied 
her body in a sack withsome heavy stones, 
and at about day-break carried it to a well 
about 150 yards away and threw itin. Thete 
the body was found 4 days later and 
accused was arrested. 


The above facts are practically all 
contained in two statements re- 
corded by the Sub-Magistrate from 


accused’s wife, Subbammal, P. W. No. 2, the 
first, Exhibit D., under section 164, Criminal 
Procedure Code, on 4th January 1922, 
and the second, Exhibit C, in the course 
of the committal enquiry a week later. 
These statements, if accepted, leave no. 
possible room for doubt as to the com- 
mission of the murder by the accused. Sub- 
bammal did not actually see the murder 
but she denoses to her husband going to 
deceased’s hut, to hearing the latter’s crie 

and the sound of blows, to her husband's 
returung and fetching, a gunny bag and 
rope and threatening he: to make her keep: 
quiet. She subsequently fled to her mother’s 
house and stayed there. In the Sessions 
Court, she resiled from the most important 
part of the above story and swore that 
her husband did not leave the house and 
that her earlier statments were enforced 
by Police ill-treatement. Her deposition 
before the Committing Magistrate, Exhibit 
C., was, therefore, treated as evidence under 
section 288, Criminal Procedure Code: and 
the case turns very largely on whether it 
can safely be accepted as true, 

A preliminary point of some importance 
has been raised as to whether the first 
statement, Exhibit D, is relevant under 
section 157, Indian Evidence Act, to cor- 
roborate the deposition Exhibit, C It is 
not disputed that Exhibit D is a statement 
which would be admissible under the terms 
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cof the section: to corroborate -' a statement, 


t0: the same effect, if niade:in the witness- 
‘box in the Sessions Court ; but. it is argued 
‘for appellant that” the depositon. befote 


-the Committing: Magistrate is not “testi- 


. .mony.". within the meaning of section 
| 157 and that. the latter section will. not 
„apply to: the présent: case. 


,ment.in: Emperor v. Akbar Badu (1) in which 
the: lea:ned Judge certainly ruled. that 

'* previous statements may be used to corro- 
borate or contradict. statements made. at 
thz trial: not- to corroborate statements 
made prior to the trial" In the latter 
catégoiy they included a: statement made. 
“asin the present case-in: the course -of ` the 
committal enquiry. 

‘No reasons are given : and. no other case 
‘has been. quoted-to us: in which the same 
-view has been. taken.. 

- With all respect it seerms.to me to be worng. 
X ‘know of no: reason why the word ' tes: 
timony’ in section 157, Indian Evidence 
Act, should be given this artificial limi- 
` ‘tation ; and the ‘object and. effect of sec- 
tion. 288, Criminal Procédure Code, seems 
‘to me to be to-place the: -deposition in the 
committal- enquiry on exactly the same 
footing as the deposition in. the: Sessions 
Court; of course, such a . statement 
would be. accepted - with great. - caution 
_ like every statement of. a person . who. has 
Changed his story at different stages. But 
. it.is evidence in the case ; and it is. equally 
‘sin. the: dis retion of: the Sessions Judge to 
be'ieve.it and.act on itin prefer&nce- to.the 
- deposition in his own Court, as it would: be 
. torbelieve and act on the latter i “in prefer- 
ence to a. contradictory, statement before 
the, Committing Magistrate. Vide’ judg- 


..ment of Aikman,.J., in Emperor v. Dwarka - 


Kurmi (2) and also Queen-Empress v. 
Dorasami Aiyar (3). It this is so, then 
the credibility of the statement in the 
Committing. Magistrates. Comt. must. be 
considered -and tested in exactly the same 
way as one; made. in. the Sessions Court. : 
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and it is of the utmost, importance to know 
how it compares with statement; made: 
soon after thé event or ‘before a: competent 
authority. No one‘ will deny that; apart. 
from: any rule of’ law, comparison with a 
statement recorded in the’ circumstances 
in which Exhibit D. was taken affords’ “a 


» very valuable test of the truth of any later 
.JIhe- authority for this view is the judg- . 


statement. 


My view is not €— Ó— bs TO | 


videa case reported as Im re Bayanna, 
(4) in which Collins, C. J:, and Benson, Ja, 
held that a státement of a witness made at, 
the. inquest. could" be; used to corroborate: 
her statement in the ¢ommittal- enquiry; 
although she entirely resiled from the latter 
in the Sessions Court. ° - 

I,. therefore, hold that Exhibit p. is ade 
missible under section 157, Indian Evidence. 
Act, to corroborate Exhibit C. 


. For this purpose. itis not without inport- l 


ance. ‘he two statements substantially- 
agree, and a perusal of either leaves in my 
mind a ‘strong impression of -naturalness 
and truth. I should be prepared to. accept. 


Exhibit C without Exhibit D, but I am 


confirmed in this view by the fact that.the- 
young woman told the same story: at the 
earliest opportunity. Exhibit D was, of 
course, taken on theday after the inquest, 
but she herself admits, and it is. not dis; 
puted, that she gave the same story at 
the inquest itself. =<‘: 

She now seeks to aja that these states 
ments were enforced and’ tutored. At onè 
passage she says that the Police took her 


to- the chouliry, took off her clothes and ilc 


treated her. At another she'says that they. 
threatened to take off her. cloth and dis 
grace: her. I do not wish to emphasise 
this discrepency ; but therë: is nothing. to 
support the idea that anything of the kind 
occurred, arid it is impossible to believe 
that the very . detailed: ‘and natural 
story which. the witness. told-was.obtaiiied 
in: this way. I may also refer to.the evis 
dence»of:one.of the fanchayatdars,.P:. Ws 
No. 6, a respectable and pea anes man: 
worth, half a lakh of.rupees:, ~: | 
_ I do not. believe, the story “of ie 
on the other hand; the 
action of, the witness.in. TUAE. to « Sa va 
cd husband. is quite natural. Cae MN 
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of. another 
woman, a rieighbour, P. W. No. 3.. 
‘lier statements, Exhibits E and FE, . recorded 
.at the same time as Exhibits C and D, fully 
corroborate the latter, but in "the Sessions 
. Court-she also has resiled though not quite 
< to the same extent as.P. W. No. 2. Shespeaks 


: to-the quarrel and says, that on the night: 


“She: heard cries, in what she: took to be 
Pichai's. (deceased' sS) voice ; but she with- 
‘draws her earlier statement that ‘she got 


' up and saw accused entering or: leaving: 
: deceased's hut and says they were- made - 


through fear of the Police. Here- also I 
.can find no foundation for: the allegation 
against the Police; and, although the- motive 
‘of affection is absent in the case -of this’ 


woman, I think it ` quite probable - that: 


sympathy with her neighbours would induce 


" her:to keep in line with. P. W. No. 2. 


Lastly, there is the evidence of another 
neighbour, P.W. No. 4, who, besides deposing 


to the. quarrel on Thursday evening, says’ 
next morning he.saw accused: 
-going from his house in the direction, of - 
! the well with a gunny bag, which the wit--- 
„ ness thought. to contain Palmyra nuts.. 
Tt is suggested that this. contained; | the | 


corpse. The witness . says he felt 
.no suspicion till the discovery of the corpse 
in the well. when he. gave information of 
what he had seen. He was oes at, 
the. inquest.. 

‘This witness. appears to` be ‘quite .dis- 
interested ; and I see no. reason why he 
should not. be’ believed. It is urged that 
it is most improbable that the accused would 
- have postponed the disposal of the body: 
till, as would appear from P. W. No. 4's 
evidence, it was getting light. The reason 
possibly lies in the fact that accused admit- 


tedly suffers from some kind of night blind- . 


ness, and cannot see as well as most people 
at night. It may be suggested that this 
renders the perpetration of the murder.by 
‘him improbable but even a blind man might 


without much difficulty grope' hise. way ` 


accross the few: yards.to decéased’s: hut and 
seize ' and murder her dn. “the confined 
space. To carry..a body 
well is a very different matter. . __ 

The above-evidence taken together - ap- 
pears to me to fully warrant the conviction. 
It is not suggested that any one else had a 


;personal motive to murder deceased : and 
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“in the circumstances thé theory. of robbety | 


as:a motive may be discarded. It would 
only be „possible, if: accused's tale of the 
re-pàyment of the money were believed: and 
no attempt has. been made to prove this 
though, if true, it should be easy to adduce 


Some evidence of it. 


In his appeal . petition ` kaen bas 


; indulged’ in wild allegations that his wife 


is on intimate terms with P. W. No. 4, and 


.with P. W. No. 6 actually committed the 


murder, .and cooked up a case against'him; . 
allegations unsupported by anything, and 


“which 1 can only reject as worthless and 


baseless. . 
1 think the coüviction must be IN e 


| bat I. am‘ inclined. to reduce the sentence. 


If the wife's statement in Exhibits C and 
D- are accepted, (and Ibelieve them to be 


, quite true), the murder was not committed 


with. the. deliberate object of making away 


with an inconvenient creditor, but in a fit 


of sudden fury provoked by the old woman's 
persistent stream of abuse. 

I think in such. circumstances, a geneë 
of transportation for life is sufficient, and 


.I would. commute the sentence according- 


ly. 


Odgers, x —I have had the. advantage d 


of perusing the judgment just now delivered 


“in which. the facts are fully set out. There 


is no doubt to my mind that the convic- 
tion of the accused is right if the statements 
of Subbammal, (the wife of the: accused) 
and Chinnammal, in the Magistrate’s Court, 
can be: accepted. in- preference :to ^ their 
statements before the Sessions Judge: - This 


:is the only point with which I propose. to 


deal. Subbammalin Exhibits C and. C-r 
before the Sub-Magistrate clearly speaks 
to the abuse of-her, husband by .Pichai 
and to: the fact that he went inside her 
house, dealt her two blows and she cried 


out, / ; .He has. caught hola of the „throat 


and is. killing” <. and-she, also speaks. to the 
fact of the gunny bag in which the corpse 
was.tied as belonging to her house.  Sub-. 


_bammat' said exactly the same thing in Ex- 
. hibit. D. before the Investigating Officer. 
150 yards to" a | 


She also adds.that her husband actually 
went towards the west carrying a gunny 
bag on his. head which is corroborated by . 
a witness, P.W. No. 4, against. whom nothing 
has béen ‘suggested. The statements of 
Chinhammal are not quite, so „consistent. 


1 


i 
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In her statement before the Investigating 
Officer she says that the deceased went 
inside the house of Pichai whom she heard 
crying out at midnight: “ He is pressing 
my throat and kiding me." Before the 
Committing Magistrate she repeats the 
statement, but there seems to be some doubt 
as to whether she was in or outside the house 
when she heard the cry. The question is: 
Can the statement before the Committing 
Magistrate be accepted in preference to those 
before the Sessions Judge from the fact 


that the former are corroborated by the. 


statements made before the Investigating 
Officer. Section 288 of the Criminal Pro- 
cedure Code clearly says that the evidence 
taken before the Committing Magistrate 
may, in the discretion of the Judge, be 
treated as evidence in the case if such 
witness is examined and there is abundant 
authority, it seems to me, for holding that 
this evidence once admitted at the dis- 
cretion of the Judge stands on exactly the 
same footing as any other evidence in the 
case. See Reg. v. Arjun Megha (5), Emperor 
v. Dwarka Kurmi (2) and Queen-Empress 
v. Dorasami Ayyar (3) It was not 
argued before us that the Sessions Judge 


has exercised his discretion wrongly, or that | 


he should not have admitted in evidence 
the statements made before the Commit- 
ting Magistrate. Further, the Police were 
examined to disprove any alleagtion of 
pressure by them. 

Section 157 of the Evidence Act says 
that, "in order to corroborate the testi- 
mony of a wituess, any former statement 
made by such witness relating to the same 
at or about the time when the fact 
took place, or before any authority legally 
competent to investigate the fact, may be 
proved." There is an authority in Em- 
feror v. Akbar Badu (1) to the effect that 
only the statements of the witnesses made 
to the Trying Court can be corroborated in 
the manner contemplated by section 157; 
previous statements may be used to corro- 
borate or contradict the statements made at 
the trial, not to corroborate statements made 
prior to the trial. With all fespect, it seems 
to me that under section 288, Criminal Pro- 
cedure Codeand the authorities quoted 


< above to the effect that once admitted, evi- 


(5) zi B. H.C. R. 282, 
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dence before the Committing Magistrate 
stands exactly on the same level as any other. 
evidence in the case, it cannot be said that 
any previous statement taken before the 
competent investigating authority cannot be 
used to corroborate the statements made 
before the Committing Magistrate which is 
made by section 288 part of the evidence : 
at the trial. No authority is quoted for 
the proposition laid down by the Bombay 
High Court: and in view of the fact that 
the object of enacting section 157 
of the Evidence Act proceeded upon the 
principle that consistency is a ground 
for belief in the  witness's veracity, 
contrary to the English rule, this state of 
the law cannot be supported. The view I 
venture to tuke finds support in a case 
reported as In ve  Bayanna (4) 
of our own Court. Where Collins, 
C. J., and Benson, J., held that a state- 
ment made at the inquest could only 
be used to corroborate or to contra- 
dict a subsequent statement of the wit- 
nesses admissible as evidence. They go on : 
'* The only use the prosecution could make 


of her statement at the inquest would be to 


partially corroborate her statement to the ` 

Magistrate, Lut when that statement is | 
itself unworthy of credit, it cannot be mate- 
rially strengthened -by showing that the 
witness had previously made a statement 
partly in agreement and partly in direct 
and material disagreement with it." The 
learned Judges would, therefore, appear 
to be clearly of opinion that the state- 
ment made at the inquest might be used 


to corroborate the subsequent statement 


of the witness admissible as evidence that is 
such as a deposition before a Committing 
Magistrate which is admissible as evidence 
under the circumstances detailed in section 
288, Criminal Procedure Code. I, therefore, 
think that the statements Exhibits C and 
C-1 and F, corrobrated as they are by their 
previous statements befcre the Investi- 
gating Officer are to Le preferred to 
the evidence given by these witnesses 
before the Sessions Court, especially when 
we reflect that one of the witnesses is the 

accused's own wife, As to the other con-, 
sideration arising on the facts of tlus case, 
I have had the advantage cf consider- 
ing the judgment just pronounced and 
I agree with the conclusions arrived. at 
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and with the reduction of the sentence. 
Sentence reduced. 


} 


"V. N. V. 


LAHORE HIGH COURT, 
CRIMINAL APPEAL No. 428 OF 1922. 

Octobet II, 1922. 

+ Present —Mr. Justice Scott-Smith. 
BHAJAN DAS AND OTHERS— 
CONVICTS—APPELLANTS 
U-TSHS 

EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 304, 323, 
325, 366—-Abducting woman to compel marriage—- 
Inevedients of offence—Culpable homics— Death 
caused owing to enlarged spleen-—Simple hurt. 

In order to fall under section 366 of the Penal 
Code an abduction must be accompanied by the 
intention or knowledge specified in the section. 


[p. 535. col z.] 
Where a woman was abducted by a man whom 


she had not married but with whom she had lived 
willingly for a couple of months as his wite before 
the abduction and whom she probably intended 
to marry: 

Held, that an offence under section 366 of the 
Penal Code had not been established. [p. 535, cols. 
I &2] 

"Where a person dies as the result of simple 
injuries owing to the fact that his spleer is diseased 
and it is not shown that the accused had knowledge 
of this fact, he can only be convicted of causing 
simple hurt. [p. 535, col. 2.] 

Appeal from an order of the Sessions 
Judge, Hoshiarpur, dated the 6th April 
1922, convictiug the appellants. 

Lala Mul Chand, R. S., for Mr. Abdul 
Aziz, for the Appellants. 

The Public Prosecutor, for the Respond- 


ent. 

JUDGMENT.—This is a joint appeal 
by six persons Bhajan Das, Haku, Ganga 
Jat, Fakiria, Ganga Barber and Arjan, 
who have been convicted by the Sessions 
Judge of Hoshiarpur of offences under 
sections 366-149, 325-149 and 148, Indian 
Penal Code, and have been sentenced to 
vations terms of imprisonment for each 
offence. 

The facts are breifly as follows :— 

Musammat lshri. daughter of Musam. 
mat Kirpo, is the widow of Bhagat Ram 
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of Ram Nangli. She has three sisters 
married in the village of Jandoli where 
Fakiria and Haku live. Fakiria is married 
to ons of those sisters and Haku is the uncle 
of Fakiria. Musammat Kirpo and sub- 
sequently Musammat Ishri herself brought 
complaints against one  Khushia charg- 
ing him with having fraudulently got 
Musanmat Ishri’s thumb-mark affixed to 
an entry in the Marriage Register making 
out that she had been married to him. 
For some time whilst these cases were’ 
pending Musammat Ishri was living with 
Haku, appellant, in Jandoli village. Before 
the date of the occurrence, the 8th December 
1921, Musammat Kirpo had taken her 
daughter away to live with her. On the 
8th December there was a hearing of the 
complaint against Khushia in a Magis- 
trate’s Court at Hoshiarpur. Fakiria and 
Haku, knowing that Musammat Kirpo 
and Musammat Ishri would be at Hoshiar- 
pur onthe 8th of December, met Musam- 
mat Kirpo in the Kutchery compound 
and asked her to send Musammait Ishri 
back to Jandoli with them, Musammat 
Kirpo refused to do so. - After the hearing 
of the case was over Musammat Kirpo 
and Musammat Ishri, accompanied by 
Santu, deceased, were, going along the road 
in Hoshiarpur where the six appellants 
are said to have overtaken them and to 
have forcibly carried -off Musammit Ishri 
and to have beaten Santu who tried to 
prevent them. ` Santu was knocked 
down and died on the spot shortly 
afterwards and the medica; evidence shows 
that his death was due to rupture of the 
spleen which was enlarged owing to disease. 
In addition tothe rupture of the spleen, 
Santu received two or three other simple 
injuries one being on the head; but it 
is quite clear that the beating received by 
him was in no sense a severe one. The 
Police after receiving the First Information 
Report recorded a charge under section 
304, Indian Penal Code, and eventually 
chalaned the six appellants under that - 
section. They did not chalan them under 
section 366 at all apparently considering 

that no offence had been committed under : 
that section. After the abduction, Musam- 
mat Ishii was taken to Jandoli village where, 
on the morning after the occurrence, she 
was found in the house of her sister, the wife 
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‘they took away Musammat Ishri 


.Kirpo and the prosecution. witnesses. 


‘that put forward. by 
in the First Information Report with. the.. 
her . 
son-in-law Fakiria. 
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of Fakiria. ‘Haku and Fakiria admit that 
‘from 
her mother. They also admit that they 
had a.fight with Santu to whom they gave 
‘Their main defence is (rz) 
that Musammat ` Ishri had been married: 
to Haku by ^chadar andazi and (2) that 


“she went with them. voluntarily though. 
: she made a show of resistance. 


The learned. 
Sessions Judge in an: exhaustive judgment. 
has held that the alleged cAadar . andazi 
marriage with Haku has not been proved, 


‘that. Musammat Ishri did not go volun- 
tarily with Haku and Fakiria, that all. 


the appellants-took part, in the assault, 


_ . that they constituted an unlawful assembly 
- and that though they. nad no knowledge. 
that they were likety to catise the death of - 
'Santu, yet as they struck him blows upon: 


a vital:part of the body they must be held 


to have intended or known that they were. 


likely. to cause grievous hurt. He accord- 


ingly convicted them. ander the sections 
aforesaid. 
Mr. Mul Chand has pe me through 


the evidence on the record. His conten- 
tions are: (1). that- Musammat shri was 
the married wife of" Haku, (2) that she. 
went voluntarily with. the appellants Or 


some of them, (3) that even if she was not. 


the married wife of Haku, still the ingre- 


.dients: necessary to constitute. an offence 


under section 366 have not. been established, 
be said that the 
appellants intended to cause or knew .that 
they were likely to cause grievous hurt to 
Santu. -After a. perusal of the evidence 
I agree with the learned Sessions Judge 
that the occurrence took place substantially 
in the way deposed -to by. Musammat 
The 
story told by them is in accordance with 


exception that she tried to exonerate 
It.was natural on her 
part, but having re gard to the -evidence 
I have no doubt that he took part in the 
occurrence as he himself admits. 
‘The next point is, whether Musammat 
Ishri was the wife: of Haku or’ not. : 


Musammat Ishri. had - 


her. . (Musammat . .Kirpo's) | permission. 
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. Stood» also. 


_Musammat Kirpo: 


3 es 
The words ere in the a were bithla: 
diya tha. For the.defence it is urged that 
this meant that Musammat -Ishri’ had 
become the karewa wife of Haku, and having 
regard 
probable that this was what they : ‘under- 


says that the expression possibly ` conveys 
the idea of treatment'as wife but ‘without 


‘any formal ceremony having taken place. 


.to their actions at least it was . 


The learned Sessions Judge | 


He also admits that formal ceremony of . 


chadar andazi is, as alleged; not necessary 
but goes on to say that '' although marriage 
is sometimes presumed from long connec- 


tion -as man and wife, I do not think such’ | 


a connection for a couple of ‘months,could 


' be held to establish a valid marriage under 
any circumstances." 
"produced of,an HIN chadar andazi cere- 


. Evidence has been 


mony having taken place, but. having 


regard to the facts that no entry is made ` 


in the Marriage Register and that the ques-., 


tion whether 


sub judice, I agree with the learned Sessions 


Judge in thinking that itis not likely that : 


any chadar andazi ceremony took, place, ` 


but that Haku and Fakiria intended. that 


if Khushia's marriage was not established, 
a regular ceremony would -be performed. 

I also. agree with the learned Sessions. 
Judge that Musammat Ishri was not taken ‘ 
away with her consent. 


but she very soon gave up’ resistance and ` 


" went along with them more or less willingly. ^ 


This, Ithink, may be gathered from the evi- 


Musammat lshri was : the ] 
wife of Khüshia or not was at that time 


Certainly, at first, - 
- she was’ unwilling to go with -the appellants - 


dence of Mr. Manual, P. W. No. 8, and from | 


that of P.Ws. Nos. II and I2, 
that the abductors took Musammai Ishri past 


. the Police lines: and actually ‘halted there : 


to-get her a drink of water. It is hardly 


‘likely that. they would have done this,- 


had the gir ‘heen stil unwilling to. go . 
with them. ' At the same time, I have no: 
difüculty in holding that the appellants ` 
consfituted- an unlawful "assembly, their- 


- ~ 


Now, the ET Sessions Judge p 
holding . that Musammat Ishri was -not 


the wife of Haku and was taken away by 
force- appears’ to hold that these findings 


which shows: 


-object being by criminal force to "enforce - 
“their right or supposed right to the pos: : 
: “session of M usammat Ishri. 
n- « 
the First Information "Report. Musammat - 
',Kirpo said that 
- been settled in the house of Haku without’. 


-F 


* 


Led 


" received money-once for 


. to illicit ‘intercourse. 
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alone are spfficient to constitute an. offetice 


made punishable - under. section 366. "The 
- section, -however, also-. requires, that such 
abduction must -be (a) with the .intent 


that the. woman may be compelled.or know- 


ing it to be likely.that she will be- -compelled, 
to marry any person against her- will, or 
(D). in order. that she may be forced or 
seduced,.to.illicit intercourse, or knowing 
it to be. likely that she will “be forced or 
seduced to illicit intercourse. Now, having 
regard.to the facts; that ‘Musammat Ishri 
had already lived apparently quite willingly 
with Haku for some two months as his. 
wife, that- two of her sisters were already” 
married.in Haku’s village, and that on the 
morning following the abduction she was 
found living in the house of her sister, 


_the. -wife of Fakiria, I do not see how it'can ' 


“he held that the abduction was with the 
intent “and knowledge necessary to con- 
stitute an offence under section 366. “So 
far.as I can judge the intention of the ap- 
pellants was to get Musammat Ishri again 


. to-live.in Jandoli until the case against 


: Khushia should he decided. If the .case 
was decided against Khushia they probably 
intended that she should ‘be married to 
Haku but 1 see.no reason to suppose that 
“such a marriage would have -been :against 
` her will, she having already lived-with him for 
two months as his wife. Even in the First 
“Information Report it was not said that she 
: had .been made to live with Haku against 
her. will Musammat. Kirpo's complaint 
-was that she had-been settled in the house 
-of Haku without asking Musammat Kirpo's. 
‘permisson.- -It is also noteworthy as appears 


-from Mr. Manuals evidence, that. when.. 


--he met the abductors, Fakiria was saying 
to .Musammat :Kirpo that she had already 
Musammat Ishri 
and wanted to sell her again. ` This is not 
like the case -of ‘a young -unmarried girl 
who is abducted for the first time from.the- 
“house of her parents or guardian and made- 
to. marry a stranger.or seduced or, forced 
The case is one of. 
a widow who: has been settled in a man'& 
house and has lived with him as his wife 
for some time, apparently with. her.own.con- 
sent. In these circumstances, I.’ do Aot 
think it can be held | “that ‘the - appel- 
linis had ‘the’ intention: or "knowledge. 


required as one of the ingredients to; make | - 
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“head but it was quite a'trivial one. 


they have ‘been 
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up an. offence made punishable under sec 


„tion 366. - 


, The next: point to consider is, m 
they can" be considered ‘guilty of causing 


‘grievous hurt to Santu. -A good ma z 
e 


cases’ where death has been due to a diseas 


Spleen are réferred to by Mr. Rattan Lal 


in his Law of Crimes, gth Edition, "pages 615 


.and.6r6. In most of these cases it was 


held that where it was shown that the accus- . 
ed person had no knowledge that the. deceas- 


ex's spleen was diseased, he could only “be - 


convicted ‘of „causing simple -hurt. No 
doubt -oue injury was-caused to'Santu's 
There. 
were only.four injuries altogether on Sartu’ S 
body and, as already. stated, he was not. 


given „a `. severe beating. From the 
injuries Ponte to him I- am - of 
opinion that -it ,cannot be ‘held that, 


those who attacked him intended .or knew; 
that they "were likely to cause grievous 
hurt. They can, however, be convicted of 
simple -hurt under section 323,. read with 


. section .149, Indian Penal Code. 


In.my opinion the learned Sessions ‘Judge 
has taken -much too setious a view of the’ 
occurrence, It -is an unfortunate circum- 
stance that Santu had a diseased. ‘spleen, 
if he had not, he-would not have died as 
the result of the beating’ received by. him, 


-and the probability is that the Police. would: 


not have ‘taken -cognizance of the case at 
all. ‘The case was rendered serious in the. 


` opinion of the Police.by.the fact that Santu ` 


died as the result of ‘the beating recei ved 
by him. His -death, however,. was aniun-- 
fortunate ‘accident seeing that his TERS 
was enlarged. . 

I.accept the. appeal and ak aside ‘the | 
convictions and the “sentences under the. 
sections: specified and convict them instead | 
of causing hurt under sections 323-149, 
Indian Penal Code. It is not-elear exactly. 
what sort of. weapous they were carry-: 
ing and, therefore, I do not think that they" 
can.be convicted under.section 148 . They 


have already suffered more than six months“ 


rigorous imprisonment “and I think | that 
sufficiently punished. I 
accordingly: sentence them to the term of 
imprisonment already undergone and direct. 
that E be released from. custody. 
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MADRAS HIGH COURT. - 
CRIMINAL MISCELLANEOUS PETIT:ON | 
No. 459 OF 1922. 

January 17. 1923. 

Present -—Justice Sir William Ayling, KT., 
, aud Mr. Justice Ramesam. 
NATARAJA  PILLAI—PETITIONER 

VEYSUS 
RANGASAMI PILLAI AND OTHERS 


—COUN'TER-PETITIONERS— RESPONDENTS. 

Criminal Procedure Code ( Act V of 1898). ss. 144, 
195 (1) (a), (6), (7)—Ovrder under s. 144 whether by 
public servant or Court —Sanction by Sub-Divisional 
Magistrate for.prosecution for disobedience of order 
eda s. 144— Revocation by Sessions Judge, legal- 
ity of. À 

"a Mgistrate passing an order under section 
144, Criminal Procedure Code, does so only as a 
‘public servant’ and not as a ‘Court’ and sub- 
section (7) of section 195 is, therefore, inapplicable 
to a case where the Magistrate making the order 
sanctions the prosecution of persons disobeying 
it. [p. 537, col. 2] 

Arunachalam Pillai v. .Ponnuswami Pillai, 
48 Ind. Cas. 878; 35 M. L. ]- 454; (1918) M. W. N. 
824; 8 L. W. 422 ; 24 M. L. T. 396; 20 Cr. L. J. 
78; 42 M. 64, dissented from. 

Sundaram Chelli v. Queen, 6 M. 203; 2 Weir 77; 
2 Ind. Dec. (N. S.) 420 and Abbas Ali Chowdhry 
v. Ilim Meah, 14 W. R. Cr. 46, referred to. 


Where a Sub-Magistrate passed an order under 
section 144, Criminal Procedure Code, prohibiting 
certain persons from interfering with the per- 
formance of a certain religious ceremony, and the 
Magistrate later on sanctioned their prosecution 
for an offence under section 188 of the Penal Code 
. for having disobeyed the order and the Sessions 
Judge purporting to act under 'sub-section (6) 
of section 195 of the Code revoked the sanction: 

Held, that the case fell under clause (a) of sub- 
section (1) of section 105 and the power of revoca- 
tion lay with the District Magistrate and not with 
the Sessions Judge, and that, therefore, the order 
of the Sessions Judge revoking the sanction was 
‘without jurisdiction. [p. 538, cols. 1. & 2] 
` Section 144 of the Criminal Procedure Code 
merely empowers certain Magistrates to piss 
temporary orders in urgent cases. These orders 
need not be based on any record outside the Magis- 
trate’s own knowledge or observation, and it is 
not even necessary that the party against whom 
any such order is directed should first be given a 
chance of being heard. [p. 537, col. 2.] 


Petition praying that,in the circumstances 
stated therein, the High Court will te pleased 
to set aside the order of. the Court of 
Session of the West Tanjore Division, in 
Criminal Miscellaneous Petition No. JI of 
1922 setting aside the order of tke Sub- 
Divisional Magistrate, Tarjoie, in his 
proceedings dated the 8th December 1027 
according sanction to prosecute the res. 
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pondents herein for an offence under sec-. 
tion 188, Indian Penal Code. 

Mr. K. S. Jayarama Atyar, forthe Petiti- 
oner :—This is an application to revise 
the order of the Sessions Judge revoking 
the sanction granted by the Sub-Divisional 
Magistrate for the prosecution of the re- 
spondent for disobedience of an order issued 
under section r44, Criminal Procedure Code. 
The ground, I take, is one of jurisdiction. 
The Sub-Divisional Magistrate is not “ sub- 
ordinate to the Sessions Judge -under sec- 
tion 195 clauses (6) and (7) Criminal 
Procedure Code. "The order passed by the 
Sub-Divisonal Magistrate is an executive one 
and not judicial. Section 144 (4) says 
that the order is only liable to be revised 
by the District Magistrate, and not by tke 
Sessions Judge. Thovgh ordinarily appeals 
against judicial orders would lie fo the 
Sessions Judge,in this cise it is different. 
It is not as a “Court” that the Magis- 
trate passes the order rrcer section 133. 
Section 195 (6) mentions tke word ‘ author 
ity’ and not ‘ Court" ; whereas section 
195 (7) refers to “ Court ", Section 195 (7): 
is not applicable to this case. 

.Onlv section T44 (4) is applicable and 
the Distiict Magistrate alore has iurisdic- 
lion. It is submitted Arunachalam Pillai 
v. Ponnuswamt Pillai (X) was wrongly de- 
cided. The Magistrete issuing an order 
under section 144 does so in his executive 
capacity as a-'' public servant, " to avoid 
a brech of the peace. The decision in Sun- 
daram Cheiii v. Queen (2) shows that pro- 
ceedings under section 144 are not to be: 
rezarded as judicial proceedings. See also 
Abbas A'i Chowdhry v. Illim M eah (3). 

The order of the Sessions Judge revoking 
sinction is clearly without jurisdiction. 
“The Fublic Prosecutor, for the Crown :— 
For the purposes of proceedings taken under 
section 195, the Sub-Divisional Magistrate 
isa “Court,” though’ the order itself 1s‘ 
passed by him in his ‘executive capacity. 

Sectiqn 195 refers to judicial proceedings 
only. A Court is one where evidence - is 
or may be taken on oath (Evidence Act, 


(1) 48 Ind. Cas. 878; 35 M.L. T. ; (1918) M, 
W.N.824; 8 I. W. 422; 24 d Lp bd ) 20 
Cr L J. 783 42 M. 64, 

(230 ^ M. 203; 2 Weir 77; 2 Ind. Dec. (N. S) 
425 (F.H) 

» 3) I4 W. R. Cr. 46.. 
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section 3). In proceedings under. section 
I95, a Court may take evidence and so 
the proceeding where sanction was 
accorded is a judicial proceeding and hence 
the Sessions Judge had jurisdiction. “Public 
servant” is defined in section 20 of 
the Indian Penal Code as including Judges 
and Magistrates. The decisionin Aruna- 
chalam Pillai v. Ponnuswami Pillat (x) is 
correct. 

Mr. S. Subramania Aiyar, for the Re- 
spondent. 


ORDER.—The  Sub-Divisionadl Magis- 
trate, Tanjore, passed an order under. sec- 
tion 144, Criminal Procedure Code, pro 
hibiting certain persons (respondents be- 
fore us) from interference in the perform- 
ance of a certain religious ceremony. 
Respondents are said to have disobeyed 
this order and the Sub-Divisional Magis- 
trate thereupon sanctioned their prosecution 
for an off:nce under section 188, Penal Code. 
The Sessions Judge, purporting to act 
under sub-szction (6) of section 195, revoked 
the sanction. 


We are now asked to revise his 
order; and the first ground taken is that, as 
the case falls under clause (a) of sub-section 
(1) of section 195, the power of revocation 
lav with the District Magistrate and not 
with the Sessions Judge and that the 
latter's order was without jurisdiction. 


The question has to be decided with re- 
ferencé to' the provisions of sub-sections 
(6) and (7) of section 195.  Thereis no doubt 
that, if the general principle of sub-section 
(6) is applied, the proper authority to re- 
voke the sanction is the District Magistrate: 
Vide section 17 (xYand (5), Criminal Pro- 
dedure Code. But it is contended that 
the Sub-Divisional Magistrate must be 
1egarded as a ‘ Court ” when issuing an 
order under section 144 and (consequently) 
when sanctioning prosecution for breach 
of the same, and that it follows that the 
special test laid down in sub-section (7) 
for determining the subordination of 
“Courts” in this connection applies. If so, 
the proper authority to revoke is 
undeniably the Sessions Judge. 


It is, we think, reasonable to hold that 


if the order under section 144 is passed by 
a person acting as a Court that person 
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must also be treated as a Court when he 
sanctions prosecution for disobedience of 
the same. It is also possible that the 
“public servant " referred to in -sections 
172 to 188, Indian Penal Code, might, in 
certain circumstances, be a ‘ Coutt,” 
whether in the latter event sub-section (7) 
should 


apply or whether the ap- 
plication of that sub-section is con- 
fined to cases falling under clauses 


(b) and (c) of sub-section (I) seems to us 
doubtful. But we are inclined to hold 
that a Magistrate passing an order under 
section 144, Criminal Procedure Code, does 
so only as a “ public’ servant " and not 
as a “Court.” We are aware that ap 
opposite view has been taken by a Bench 
of this Court in Arunachalam Pillai v. 
Ponnuswami Pillai (x) We have care- 
fully considered the judgment in that case 
which appears to proceed on the footing 
that an order under section 144 is an order 
of a Court. Napier, J., says such orders 
have always been treated as judicial orders 
which the learned Judge appears to treat 
as identical with orders of a Court. "With 
all respect, we do not think this view is 
correct. A Full Bench of this Court in, 
Sundaram Chetti v. Queen (2), a leading 
case on orders under this section, has spe- 
cifically laid down that, “it should always 
be borne in mind that orders under section 
518 of the Code of Criminal Procedure 
of 1872” corresponding to section 144 of 
the present Code are not judicial proceed- - 
ings,” and the same view has been taken 
by a Full Bench of the Calcutta High Court 
in Abbas Alt Chowdhry v. Ilim Meah (3) 
of section 62 of the Code of 1861. "That 
section has been elaborated and its operation 
in some ways restricted in the corresponding 
sections of subsequent Codes. But we 
find nothing in the changes which would 
render less applicable the considered opin- 
ions of the learned Judges in that case. 
This view seems to be supported by a con- 
sideration of section 144. This section 
merely empowers certain Magistrates to 
pass temporary orders in ‘urgent cases, 
These orders need not be based onany re- 
cord outside the Magistrate's own knowlege 
or observation, and itis not even necessary 
that the party against whom it is directed 
should first. be given a chance of being 
heard. To take a simple.  iustance, 
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a -Magistrate observing. with his own das , 
that 


(without ^ complaint or report) tl 
certain property was in a condition 
imminently dangerous to human life, might 
immediately and without waiting to hear 
“what any human being had to say, issue an 


order under. this, section and provided his - 


‘order was in writing, set. out the material 
facts and was properly served, it would-be 
a valid order, disobedience to which would. 
be. an offence under section. 188,, Indian 
Penal Code. The remedy of a party in- 
juriously ‘affected is to get it set aside 
under sub-section (4)...-Can such an order 
be treated as an order of a Court, or, to 
.use another ‘phrase, a ‘judicial order? " 
If not, is its nature altered because the 
Magistrate may hold an enquiry and re- 
“cord and consider evidence ‘before issuing 
ite Ju ox o5 "M ME 
. Orders under section . 145, ‘Criminal Pro- 


cedure Code, which must be preceded by é 
an enquiry. in the presence of parties who 


are entitled :to: adduce evidence, stand on 
a- different footing though orders ünder 


both sections are withdrawn from the or- . 


dinary revisional jurisdiction of this Court 
(vide section 435 (3), Criminal Procedure 
Code). + | = 
order under section 144, Criminal Procedure 
Code, is not.acting as a “Court” and sub- 
section (7) of section 195 is inapplicable 
to,such a case. A 

In considering the intention of the 
Legislature it may not be out of place 
to refer to the improbability that, while 


‘securing  ofders under, section .144 
from . interference except by the 
‘successor . of the Magistrate passing 
them or by some superior Magis- 
trate .(ride claüse 4 quotedabove), the 


Sess'ons Judge should have been given the 
power to render the order practically nuga- 
tory by. declining to allow a prosecuticn 
for disobedience toit. ou 

“We syould also refer to ihe judgment of 
a. Bench ‘of ‘this Court reported as 
Sankaram Aiyar v.: Sakkarappa Mudahar 
(4)in which the learned Judges took a 
more extreme view’ than that we: have 
expressed. above, and.held, in effect, that 
all sanction .orders passed under clause 


oh 
i. 
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(a). of . sub-section | 
. be passed by a “public servdnt’’ who was . 


is, le, Versus. 
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(1), must be taken to 


not acting as a Court. . TIME A 
In our opinion the order of the Sessions ' 

Judge must be held-to be without jurisdic- 

tion and.is accordingly set aside.” , E 
NODE o Order set aside. 
Z Ke: - l 


4 


MADRAS HIGH COURT. |: © 
AL APPEAL No. 1326 OF 1922. 
E December .4,.1922. . 
Present :—Mr. Justice Krishnan. f 
. RAMUDU .AIVAR-—ACCUSED No. X. 
` 5 —— APPELLANT 


-s 
a , 
` 


~ 


EMPEROR—RESPONDENT.> - 
Penal Code (Act XLV of 1860), s. 41x1— Eui- 
dence Act (I of 1872), s. xi4— Receiving stolen 
goods— Guilty hnowledge—' Proof-——Presumption 
— Co-accused—-Statement, admissibility of—Pras- 
tice—Criminal trial—Weakness of defence— Can- : 
viction, whether justified. Ub 
-It is of the essence of an offence under section 
411i of the Penal Code to show that the person 


NC E ct ME See ee ' who is in possession of the stolen property knew 
In our opinion a Magistrate passing’ an 


or had reason to believe it was stolen property. ~ 


[P. 539, col. 1.] 
Where stolen property is traced to the accused's 


' possession nearly two months after the theft, the 


presumption of guilt under section 114-of the' ' 
Evidence Act can hardly'be applied. [p. 539,.col. x.j 
_A statement.made by one oftwo co-accused 
should not be used - against the other, where 
later on their-cases are tried separately. If such 
a statement is to be relied on .as evidence the 
accused person who made it must be -examined 
as a witnessin the other case. [p./539, col..2.] 
It is the duty of the prosecution to establish 
by its own evidence that the accused is guilty. 
The weakness of the defence evidence.is no ground 
for finding the accused guilty. [p, 540, col. 2.1. 
Appeal against the judgment of the Chief. 
Presidency Magistrate, Madras, in C. C. 
No. 10116 of 1022.. : l 
Mr. Nugent Grant, Counsel, -for Messts.. 
K. V. Shama Rao and Chinnaswami, for 
ike Appellant. » E 
The Crown ‘Prosecutor, on behalf of the 
Crown. Be) P «à 
JUDGMENT.— This is.an appeal against 
the conviction by the .Chief Presidency. 
Mrzgistrate, of the accused under sectio 


. " 411, Indian Penal Code. The zconsed, way 


sentenced to one year’s rigorous ‘imprison’, 
"OPEN Sob Mos 90 e. o. E toO 8 t9 s BL yuta e 
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; traced till the beginning of Tune. 
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merit. The ‘stolen property is said to be 


a particular kind of gold thread which has: 


néver been sold before in the Madras market 
and which is easily identifiable. 


thread including this special kind cf thread 
was stolen from the Port Trust premises 
some ‘time in April 1922 from certain boxes 


: which -had been imported from Europe 


and kept there. The theft. was discovered 
in April but the stolen property was not 
On some 
clues which the Police obtained they found 


that this particular kind of gold thread, which 


is the subject-matter of -this case, was pur- 


"chased by certain Salem merchants from 


the accused's brother and his gumashtan, 
and in consequence the accused was arrested 
and charged with receiving stolen property 
with reference 'to this gold thread. 

^ Mr. Grant appearing for the accused does 
not dispute that the gold thread in question 


was really stolen property. The only ques- : 
tion which is argued is, whether the accused . 


receive! this stolen property “ knowin. or 
having reason to believe the same to 
be "-stolen property. Itis of the essence of 
any oilence under section 411, Indian Penal 
Code, to show that the person who was in 
possession of the stolen prcperty knew or 
had reason to believe that it was stolen prop- 
erty: The stolen property was traced to the 
accüsed's possession: nearly two -months 
at least after the theft so that the presump- 
tion under section II4 of the Evidence 
Act can hardly be applied in this case. 
Then, the question is whether there is evi- 


` dence in this case sufficient to bring home 


to the accused the fact that he knew 
or had “reason to believe the property 
to: be stolen property. After hearing 
the evidence discussed before me, I 
have come to the conclusion that that 
evidence is not sufficient to establish the 
guilty knowledge of the accused, though 
it throws a very great deal of suspicion 
upon him. The accused says that he 
obtained the gold thread which he had from 
one Guruvappa Chetty and no attempt 


has been made to prove that this is false. 


Guruvappa Chetty was a co-accused in 
this case to start with, but subsequently 
his case was treated as a separate one and 
the accused was tried only along with his 
brother who had been discharged. The 
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It would. 
seem’ that about Rs. 40,000 worth of gold 


239 


Magistrate. uses the statement. made by; 
Guruvappa Chetty as third accused when: 
he was co-accused with the present accused 
for saying that Guruvappa, Chetty never 
gave these goods to’ the first accused.. I 


' do not think that this was a proper use of 


his statement at all. As he was taken out. 
of the dock he should have been -examined 
as & witness if the Magistrate intended- to: 
rely upon his statement as evidence against 
the frst accused. Even.if that had been 
done, it would be very difficult to say that. 
his evidence would have carried much: 
weight, being himself accused of having been. 
the tbief. However, on the record there is 
no evidence whatever to show that the 
accused's statement that he bought the 
£oods from Guruvappa Chetty and that he. 
paid Rs. 4,980 for 83 marks of this gold- 
thread is not true. We cannot assume with- 
out evidence that the .accused's statement 
is false. Therefore, it is the duty of the 
prosecution to prove that it is-false if they, 
propose to rely on its-falsehood as against: 
the accused. It is true that the accused’s 
attempt to prove that he did actually give. 
Rs. 4;980 by producing his account-book: 
has not been very successful. I am not 
prepared tc rely upon what appears. in 
bis account in his favour. The entry in 
his bcok is, as the Magistrate observes,. 
very suspicious for the reasons he-has stated. 
But it is one thing to find the entry sus- 
picious and to refüse to act upon it and 
another thing to find the falsehood of. 
what is sought to be proved. Assuming 
that it has not been proved that his-state., 
ment that he got the goods from Guruvappa 
Chetty.aud that he paid Rs. 4,980 for the. 
goods is not true, the .question.is whether e 
there is evidence to show that he had reason; 
to believe that Guruvappa Chetty could not 
have come by the goods honestly .or.that 
he should have suspected .the bona fides 
of Guruvappa Chetty in being in possession 
of these goods and selling them to him. 
Now the price he has paid, the Crown. 
Prosecutor ccntends, is such a low price. 
that an ‘adverse inference canw- be .drawn. 


against the accused from that fact alone.. 


I am quite unable to agree with that. argu-, 
ment because the price works out at. Rs. 60, 
a mark and the-evidence of the prosecutioh 
seccnd witness seems to show that that 
was/notat all an unfair price for the goods, 
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in the market.: No doubt he says that at 
the time the goods were imported the 
price including the duty for importation 
fo British India was Rs. 7I but he admits 
that. subsequently the price fell. Appa- 
rently at the time of the purchase by the 
accused it was not more than Rs. 45 witbout 
the duty and including the duty which is 
. 30 per cent., it was somewhere about Rs, 60. 
No adverse inference, therefore, can be 
drawn ftom the amount of the purchase- 
money said to have been paid. It is also 
argued by the Crown Prosecutor that the 
two circumstances, namely, that the accused 
himself was not a dealer in gold thread and 
that he purchased this gold thread from a 
` person who was not a dealer in gold thread, 
are very strong evidence against the accused. 
I certainly agree that those circumstances 
are grounds of great suspicion against the 
accused; but Iam not prepared to hold, on 
these circumstances alone, that the accused 
had any suspicion or guilty knowledge 
' of the goods being stolen property. Many 
people in Madras do sometimes speculate 
in goods in which they do not trade, and 
to take that as evidence of guilty know- 
ledge would be quite unreasonable. There 
is no proof in this case that the accused 
knew that Guruvappa Chetty’ himself was, 
as the Crown Prosecutor contends, a fire- 
wood seller. He seems to have been a 
fire-wood seller long prior to this transac- 
tion and latterly according to the evidence 
he had become a seller of gems, and it is 
not impossible that such a man may on 
an occasion trade in gold lace. However, 
the circumstances though no doubt they 
carry great suspicion with them, are not, 
in my opinion, sufficient to convict the 
accused. . 

‘Another point made is that the goli 
lace was sold in Salem. . Each side contends 
the fact to be in its favour. Mr. Gran! 


says that the fact that it was sold in -Salem 


in open market hawking it from Shop to 
shop is a circumstance in his client s favour 
showing that he did not know the goods to 
be stolen as otherwise he would not have 
attempted to sell the goods in such an 
open manner. On the other hand, the 
Crown Prosecutor contends that the fact 
that the accused did not sell the gold lace 
in Madras but sent it up-country to Salem 
- to bave it sold is an indication that he - knew 
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there was something wrong with the pur- 
chase of the goods. I do not think that 
either inference can reasonably be drawn. 
Any merchant in Madras may send goods 
honestiy to Salem and possibly also if a 
man has stolen goods he might take it away 
up-country to some station to have them 
sold there rather than sell themin Madras. 
I think the circumstance is insufficient 
to draw a definite inference from. 
The Crown Prosecutor also contended that 
because the defence evidence is all untrue 
I must take it that-the accused is a dis- 
honest person and I should import this dis- 
honesty into his conduct into purchasing 
gold thread. I am quite unable to do this. 
It is the duty of the prosecution to establish 
by its own evidence that the accused is 
guilty. The weakness of the defence evi- 
dence is no ground tor finding the accused 


ty. 
On the whole of the evidence I have come 
to the conclusion that the p-osecution 
has failed to establish satisfactorily 
that the accused when he bought this gold 
thread knew or had reason to believe the 
same to be stolen property. The news- 
papers and hand-bills produced are of no 
value whatever in this case for it is not 
shown that any of them got anywheré 
near the accused. The conviction and sen- 
tence of the accused will be set aside and 
his bail bond cancelled. 


Cngtehon set aside, 


- 
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MADRAS HIGH COURT. 

CRIMINAL REVISION Casg NO. 137 OF 1922. 

. (CRIMINAL REVISION PETITION No. 127 OF 
1922.) 

March 28, 1922. 
Preseni.—Mr. Justice Venkatasubba Rao. 
PALANI GOUNDAN-—PETITIONER 

Versus 

KULANDAVELU GOUNDAN AND OTHERS 

—RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), ss. 
under s 145— Magistrate, 
duty of —Refusal to proceed — Revision — Possession, 
delivery of, on writien statement of party—-Magis- 


145, 439—- Proceedings 


trate, jurisdiction of. 


A Magistrate, who has initiated proceedings 
by a preliminary order under section 145 of the 
Criminal Procedure Code, can pursue one of three 
courses; he ran cancel the preliminary order under 
sub-section (5)if he is satisfied that no dispute of 
the nature mentioned in the section exists or he 
can find who is in possession and issue an order 
under sub-sectiou (6) or he can attach the property 
[p. 541, col. 2; p. 

I 


Where a Magistrate starts.proceedings urider 
section 145 of the Criminal Procedure Code he 
cannot refuse to proceed with the enquiry on the 
gtound that proceedings had already been taken 


under section 146 of the Code. 
542, col, 1.) 


by another Court in which the question of posses- 


sion had been incidentally decided. The High 
Court has jurisdiction to set aside such an order 


in revision. {p. 543, col. 1.] 


Sreeman Kumara Tirumalraja Bahadur, Rajah of 
Kavveinagar v. Sowcar Lodd Govind Doss Krishna 
Doss, 29 M. 561; 16 M. L. J. 419; x M. L. T. 
Velayuda, Kone v. Narayana 

one, 31 Ind. Cas. 645; 2 L. W. 1208; 16 Cr. L. J. 
789, In re Dyawapta Basgunda Patil, 29 Ind. Cas. 
66; 17 Bom. L. R. 382; 16 Cr. L. J. 434 and Juthan 
Singh v. Ram Narain Singh, 22 Ind. Cas, 986; 18 


05; 5 Cr L. J. or, 


C. W. N. 500; 19 C. L-J. 35 6; 15 Cr. L. J. 202, relied 
upan. 


Manindra Chandra Nandi v. 


Avargalv. Vavu Rowthar, 33 Ind. Cas. 314; 17 Cr. 
L: J. 138: 4 L. W. 57, distinguished. 


. Ina proceeding under section 145 of the Criminal 
Procedure Code, the Magistrate has no jurisdiction 


to hand over the possession of the property in 


dispute to one of the parties to the proceeding. 


merely on the basis of his written statement without 
taking evidence. [p. 543, col. 1.] 

Chenga Reddi v. Ramasamy Gounden, 27 Ind. 
Cas. 152; 1 L. W. 1032; 16 Cr. L. J. 104, Kartmuddi 
Fakir v. Navmuddi Kaviraj, 3 C. L. J. 5737.3 Cr. 
L. J 466, relied upon. . 

Peticion, under section 107 of the Govern- 
ment of India Act, 1915, praying the High 
Court to revise an crder cf the Court of the 
Joint Magistrate, Dindigul, dated the Ist 
February 1922, in Miscellaneous Case No. 7 
of 1922 on its file. 
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Barada Kanta 
Chowdhury, 30 C. 112; 6 C. W.N. 417, Kamulammal 
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Mr. F. C. Vaz, forthe Petitioner. 
‘Messrs. T. Richmond and ^ K. B. Ranga- 
nathz Iyer, for the Respondents. 


ORDER.— At the instance of the petitoner 
the Joint Magistrate of Dindigul passed a pre- 
liminary order under section 145, Criminal 
Procedure Code, on the roth January 1922. 
This was preceded by an order of attachment 
under sub-section (4) dated the 5th January. 


.The parties were directed to file written 


statements which were filed on the rst Febru- 
ary 1922 and the Magistrate on the 
same date made an order refusing to pro- 
ceed with the enquiry under section 145 
on the ground that some proceedings had 
already been taken under section 144. The 
Magistrate says: “It is true that the order 
passed under section 144, Criminal Proce- 
dure, Code, by the Sub-Magistrate has now 
ceased to be in force and that the Sub-Magis- 
trate had no jurisdiction under that, section 
to give a decision as to who on a given date 
was in possession of the land. But on fur- 
ther consideration of the circumstances, 
which were not all before me when I passed 
my first order ex parte, I do not think that 
it is necessary now to take action as prayed 
for. I, therefore, dismiss the petition 
asking for action under section 145, Crimi- 
nal Procedure Code. The-finding of the Suab- 
Magistrate was upheld on .appeal by this 
Court and Y see no reason to take, it up 
again." He again observes, “the claims of the 
parties should be settled by a Civil Court 
and I do not consider that it is necessary 
to enter into the question of possession 
here.” What apparently happened was 
this. On the 25th July 1921 the Sub- 
Magistrate of Palini made an order 
which purported to be an order under 
section 144 which is said to be favourable 
to the counter-petitioners. That order was 
upheld on appeal by the Sub-Divisional . 
Magistrate on the roth September rg92r. 
The Joint Magistrate thinks that, in view of 
these orders, it would be unnecessary to take 
any further proceedings. 

- It has been contended on behalf of the 
petitioner that the Magistrate had no juris- 
diction to .make the order in. question. 
Having initiated the proceedings it was 
open to the Magistrate to make an order 
under sub-scction. (5) ; that is to say, if he 
was satisfied that no dispute of the nature 
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mentioned: in the section. existed. he. could 
cancel the preliminary order made on the 
roth January 1922. It was also open to the 
Magistrate to find who was in possession 
:of the subject-matter and issue an order 
‘under sub-section 145. A third course was 
still open to him, namely, to attach the 
.property under section 146. It is obvious 
that the Magistrate has pursued none of 
.these three courses, and the order that he 
passed is not justified by the directions 
contained either in section 145 or in section 
146. 


Mr. Richmond who supports the order 
has argued that it contains in effect, a 
finding that there was no apprehension 
' of a breach of the peace. I have carefully 
read the order and I am unable to accept 
this contention. 'The Magistrate merely 
states that as proceedings were previously 
taken under section 144 and’ incidentally 
in the course of those proceedings it. was 
found that the counter-petitioners were 
.in possessicn of the property, it is not de- 
sirable to proceed with the enquiry under 
section 145. The order of the Magistrate 
clearly contravenes the provisions of the 
Criminal Procedure Code. 


The next question that arises is:—-Can 

. the High Court in the exercise of its revisicn- 
‘al powers interfere with an order of. this 
- nature? There seems to be ample author- 
ity for the proposition that it can. In 
Sreeman Kumara Tirumalraja Bahadur, 
Rajah of Karvetnagar v. Sowcar Lodd Govumd 
Doss Krishna Doss (1) Davies and Moore,JJ., 
held that the  Magistrate's refusal to 
aceive evidence gave the Court no option 
put to declare that the order under 
section 145 was. passed without jurisdiction, 
and on that ground they set aside the order. 

. I may observe-that in the present case no 
.evidence was taken and no. enquiry was heid 
before the so-called final order was made by 
the Magistrate. In Velayuda Kone v. 
Narayana Kone (2) the High.Court interfered 


on the ground. that the Magistrate 
refused to hold an. enquiry and gave 
as): his reason for the refusal, 


At: 
‘ 1). 29 M. peek 16 M. L. J. 419; Y M. L. T. 405; 


r, Lr. J. 9 
^e) 31 inet Cas. < 6457 2-L. W: 1208; 16 Cr. L. J. 
783. °° 


, proper 


c 


that a prior application was Boss by 
another Magistrate. In In re Dyawap pa 
Basgunda Patil: (3) the Magistrate: merely 
made an ofder that the applicant was- not 
tc obstruct and one of tha learned Judges. 
observes: “Where, as here, all the most 
essential things that go to the making 
of the order were absent, I can only 
say that I regard the order made as 
not a final order under the section.” As 
regards the duty of the Magistrate the 
following observations were made: “The 
position, therefore, stands thus: if there is 
still a danger of a breach of the peace, the 
Magistrate must complete the proceedings 
as required by. section 145 and make 
order either under that section 
or under section r46. If, however, there is 
no longer any danger of a breach of peace, 
the proceedings may be dropped. The next 
case that has.been cited by Mr. Vaz for 


_ the petitioner is Juthan. Singh v. Ram Narain 


Singh (4). In a proceeding under section 
I45, ` Criminal Procedure Code,no witness was 
examined on either side but the Magistrate 
decided the case on the documents fled 
before him, the latest of those dccuments 
dating back to about ten years before the 
date of the proceedings. It was held that 
the order made by.the Magistrate was with- 
out jurisdiction. The learned Judge set 
aside the order and directed that, if necessary, 
fresh proceedings should be taken according 
to law. . 


The cases cited by Mt. Richmond on behalf 
of the counter-petitioners do netlay down 
different rule. In Manindra Chandra Nandi 
v. Barada Kanta Chowdhury (5) it was held 
thata Magistrate has) urisdiction. to cancel an 
order passed under sub-section (X) ot section 
145, and to stay proceedings if he becomes 
satisfied, whatever the source of his informa- 
tion may be, that. the state of things 
does not exist, which alone would give jurís- 
diction to proceed with the enquiry. I may 
obseme that the Magistrate in that 
case gave a findiug that there was no appre- 
hension of a breach of the peace. . lt was 


2 Ind. Cas, 66; 17 Bom, i. R. 382; 16 
434- 
(4) 22 Tad. Cas. 986; 18 C. W. N 


l. 700; 19 C. Li J 
356; 1 5 Cr. L. T. 2c2. 
5) ac n2;6€ W.N.4UvA 2 [Doo C de 
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argued that it was not oper to thé Magis- 
"trate. to cancel an crder made under sub- 


M 


section (1), unless one of the parties or some 
other person interested had shown that 
the supposed dispute did nct exist or had 
not existed. The learned Judges refused to 
recognize any such limitation on the power 
of the Magistrate to stay his hand:' In 
regard to the power of the High Court to 
interfere with orders under section: 145, 
the learned ‘Judges accept the correct- 
ness of the proposition that if an order was 
challenged to: be without jurisdiction, that 
is to say, if it be outside the section, the 
mere fact of its purporting to be so passed 
would not bring it within the section so. as 


‘to debar the exercise of the revisional pow- 


ers of the High Court to set it aside. This 
case, therefore, does not assist the countet- 
petitioner, 


Kamulammal. Avargal v. Vavu Rowthar (6) 
only decides that a Magistrate could decline 
to proceed with the enquiry cn being satis- 
fied that there was no apprehension: of a 
breach of the peace althcugh statements 
had been putin andthe enquiry had com- 
menced. ‘This again has no bearing upon 
the question under consideration. 


I am satisfied that the High Court can 


in the exercise cf its revisional powers set ` 


aside the order in question, as I have found 
that the Magistrate had no jurisdiction to 
pass it. The order of the sth January direct- 
ing attachment and the preliminary order of 


. the roth January have not been attacked 


and it is also conceded that in the filing 
and the receiving: of the written statements 
ino irregularity “was committed. In: the 
circumstances I set aside the order of the 1st 
February and direct the Magistrate to pro- 
ceed with the enquiry and deal with the 
petition in one of the modes he is authorized 


‘to deal with it under sections 145.and 146. 


A further objection taken relates to the 
portion of the order which, .directé: the 
release of the property from attachment 
and the handing over of it to the respondents. 
The Magistrate refused to gc into the 
question of the possession of the progerty 


(5 
57. 


33 Ind. Cas. 314; 17 Cr. L. T. 
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shall bear his own costs of this revision case. 
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but the order he made is tantamount to 
an adjudication that counter-petitioners 
wete in possession’ of the property. ‘The 
cases relied on by the petitioner 
Chenga Reddi v. Ramasamy Gounden 
(7) and Karimuddi Fakir v. Nainmutddi Kavi- 
raj (8) are in point. ` As a matter of fact, 
no evidence was taken, no statements weré 
made before the Magistrate. and, he 

made the order in: question merely on account 


-of an allegation in the writtén statements 


of. the counter-petitioners to the effect that 
the property had been ‘taken frcm them 
by the Village Munsif. in pursuance óf 
the order of attachment. “This ordér “is 
clearly . wrong. I, therefore, set aside the 
order of the Magistrate relating to. the dis- 
posal of the property and its release from 
attachment. I have been asked to, give 
directions to the- Magistrate as regards. the 
order he should make in the matter of the 
disposal of the preperty. I do nct think 
that it is either proper or desirable to follow 
this course and I merely direct. him to 
EN such- order as is in accordance with 
aw : 


“As regards «sts I dicet that each party 


V. N. V. 
Z 


Order set aside; > 


+ et 


ot 27 Ind. Cas. 152; 1 L. W. 1032; 15 Cr Ls T 
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PATNA HIGH COURT. . 
CRIMINAL REVISION No. 82 OF 1923. 
March 14, 1923. 
Present ;—Mr. Justice Kulwant Sahay. 
LAKHPAT GOPE AND OTHERS— 
FIRST PARTY—APPELLANTS 
* BerSUS 
EMPEROR-—RESPONDENT. | 

Criminal Procedure Code ( Act V of 1898), ss. 145, 
439— Failure to consider evidence— Revision. 

A general remark in an order nnudersection 145 
of the Criminal Procedure Code that the docu- 
mentary evidence is not relevant and that the 
oralevidence isnot satisfactory, without referring 
to the evidence and without giving reasons, 15 
not a disposal of the evidence upon therecord. It 
amounts to a refusal to exercise the jurisdiction 
vested in a Magistrate by law and is remediable 
by the High Court in revision. 

Kailashbehari Lal v. Jai Narain Lal, 57 Ind. 
Cas 169; (1920) Pat 288; 1 P, L. T. 291; 21 Cr. L. 
J. 6or and Lachmi Ojha v. Birja Misser, 63 Ind. 
Cas. 152; (1921) Pat. 110; 2 P. L. T. 168; 22 Cr. L. 
J. 616, followed. 


Application. 

Mr. P. C. Rai, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—This is an application on 
behalf of the first party.in a proceeding 
under section 145, Criminal Procedure-Code. 
The subject of dispute comprises two fields 
measuring 4 acres and 39 decimals, being 
Survey Plots Nos. 316 and 324. The first 
party claimed this land as their kasht 
land while the second party claimed this 
as their khudkasht land. The Record of 
Rights which was finally published in 
the year 1911 is in favour of the first party. 
(The learned Magistrate in this judgment 
says "the parties have introduced into 
the case a mass of irrelevant matters 
fit for cognizance by a competent Court 
in a regular suit for adjudication of title and 
restoration of possession with recovery of 
mesne profits. They have also filed cer- 
tified copies of documents and of judgments 
or crders of Couris, most of which tend to 
throw little light on the case." Then as 
regards the oral evidence all that he says 
is, ‘Both the parties have pro- 
duced oral evidence which is not quite 
satisfactory." Then he ends his judg- 
ment by saying: “I have perused the 
statements filed by the parties, heard their 
Pleaders and considered the effect of the 
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evidence adduced by them and in the cir- 
cumstances of the case. I decide that the 
second party was in actual possession of 
the plots under dispute on the date of the. 


initiation of the proceedings." 


In my opinion this judgment cannot 
stand. 'The learned Magistrate does not 
consider the evidence produced by the 
parties. .The Record of Rights is in favour 
of the first party. He does not say how this 
Record of. Rights has been rebutted and 
what is the evidence adduced by the other 
side. It is stated before me that a large 
number of documents had been produced by 
the second party which rebut the presump- 
tion raised by the Record of Rights, but the 
learned Magistrate does not refer to a singie 
one of those documents and it does not 
appear that he considered those doct- 
ments inasmuch as he says that most 
of the documents were irrelevent, and throw 
little light on the case. As was laid down 
in the case of Lachmi Ojha v. Birja 
Misser (1), the general remark in an order 
under section 146, Criminal Procedure Code, 
that the oral evidence is not reliable, with- 
out referring to it and without giving any 
reason, is not. a disposal of the evidence 
upon the record. It amounts to a refusal 
to exercise the jurisdiction vested in a 
Magistrate by law and is remediable by the 
High Court in revision. The same view 
was taken in the case of Katlashbehari 
Lal v. Jai Narain Lal (2). In my opinion 
this order cannot be upheld.’ One can form 
no idea as to what the evidence on the record 
is aud whether the learned Magistrate con- 
sidered the evidence adduced by the parties. 

This order must be set aside and the 
case remanded to the Court below for trial 
according to law. 

Case reminded. 

Z. K. 


(1) 63 Ind, Cas. 152; (1921) Pat. 110;2 P. L. 
T. 168; 22 Cr. L. J. 616. 

(2) 57 Ind. Cas. 169; (1920) Pat. 288; 1 P. i T. 
291;*21 Cr. L J. 601. 
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. „MADRAS HIGH COURT. 
. ORIGINAL SIDE APPEAL No. 83 oF 1921. 
January. 26, 1923. 
Present. —Sir Walter Schwabe, KT. 
. Chief Justice, and Mr. Justice Wallace. 
P. V. RAGHAVACHARIAR, By HIS 

. . AUTHORISED AGENT, P. R. SRINIVASAN 

—PLAINTIFF—APPELLANT 
VErSUS 
MURUGESA .MUDALI AND OTHERS— 
. DEFENDANTS— RESPONDENTS, 
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Civil Procedure Code (Act V of 1908), s. 151, 
O. XX I;'v.^92—ENxecution-sale—Swuppression of 
material facts — Inherent power to set aside sale. 


A Court has an inherent power to refuse to confirm 
a sale made at Court-auction, if itis satisfied that 
i ie: has been misled either in giving leave: to bid 
or in fixing the reserve price. This is only an in- 
stance of the inherent power possessed by all 
. Courts to prevent an abuse of the process of the 
Court, but fhe Court will not use that inherent 
"power unless it'has had all the facts fully before 
it and is'satisfied that it has been misled. [p. 
545. col. 2 
Ee S order to prove that it has been misled, it is 
necessary to show either actual mis-statemefits 
“to the Court or non-disclosure to the Court of 
relevant facts unknown to the Court and which 
there was a duty to bring before the Court, and 
- if a person professes to give, information on any 
, particular subject with à view to guide its discre- 
' tiön and obtain its approval, he is' bound to lay 
"'"before the ‘Court. all the material information 
. he possesses on that particular subject. [p. 545, 
, Çol. 2,& p. 546, col: 1.) - 
Mahomed Mira Ravuthar v. Sawasi Vijaya ` 
| Raglisnadha’ Gopalàr, 23 M. 227;2 Bom. 
640;4 C: W. N. 228; 27 I. A..17; xo M. L. J. 
ocu P. C. T. 661; 8 Ind. Dec. (N. $.) 561 (P. cy. 


_Coaks v., Boswell, (1886) XI App. Cas. 232; 55 L. 


th. J. 761; 55 L. T. 32, followed. 

"Bari Mohun Thakur v. Rai Uma Nath Chowdhry, 

20 C.-8 (P: C); 191. A. 154; 6 Sar. P. C. J. 245; 
` xo Ind. ‘Dec. (N. S.) 6, referred to. 
; Where on an application t to fix the reserve price, 
_ the decree-holder suppressed the fact that on a’ 
previous “Occasion the Court itself had fixed- a 
"very high price as the reserve price and had refused 
to accept.a high bid: 

Held, that there had been a suppression of a 


material fact and that the Court was entitled to ' 


"fefüsé to confirm the Court gale when the fact was - 
subsequeritly ‘prought ‘to its knowledge.. The.. 
fact.that notice is served on all the parties at the 
. fime of theapplication does not relieve thé decree- 
. holder. from his obligation to sét out the relevant 
` facts nor reduce theliability on him when he does ' 
' state'the facts, to lay before‘the Court all the 
‘material . information he possesses , about these 
. facts. [p..546, col. r.] 
Per Walláce, Js -Order XXI, r. 92 of the Civil 
| Procedure. Code is no bar to the Court ups 
“to cancél an áuction-sale, even.though no party 


has applied for cancellation, when the Court. dis- 


Jo 
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covers, in the course of the proceedings, that 
the decree-holder auction-purchaser deliberately 
inisled it, and profited-thereby to the disadvantage 
of the judgment-debtor or the iudgment-debtor's 
creditors. [p. 547, col. 2.] 

Appeal , from an order of Mr. Justice 
. Kumaraswami Sastri, dated the 2nd May 
.I921, and made in the exercise of the 
Ordinary, Original Civil Jurisdiction of the 
High Court, in Civil Suit No. 196 of 1920. 


Mr. T. N arasimha Iyengar, for the Appel- 
lant. 
and C. 


Messrs. V. S.  Govindachari 
Narasimha Chariar, for the Respondents, 


JUDGMENT. 

Sehwabe, C. J. —This is an appeal from 
an order of Kumaraswami Sastri, J., 
refusing to confirm a sale made at 
Court-auction. He has refused to 
confirm the sale on the ground that all 
the facts were not placed before him 
when the reserve price was fixed and 
when the plaintiff obtained leave to bid. 
There is a misapprehension ' on the part 
in that the, applica- 
tion for leave to bid was to him, but the 
application to fix the reservé price was to 
the Registrar and not to him, I do tot 
think it is enough to say, in order to refuse 
to’ confirm a sale, that all the facts "were 

not put before the Court on the two OCca- 
sions referred to. But, in my. judginent, 
the Court has an inherent power to refuse 
to allow the sale to be carried out if it is 
satisfied that, the Court has been misled 
either in’ giving leave to bid' or in 
‘fixing the reserve price. This is’ only an 
instance of the inherent power possessed" by 
all Courts to prevent an abuse of the pro- 
cess of the Court, but, of course, the Court 
will not tise that inhérent power unléss it: 
has had all the facts fully before it ‘arid is 


~gatisfied that it has béen misled. I think the 


principle is that; in order tó show that ‘the 
Court has been misled, it is necessary to 
show either actual’ mis-statemént$ to^ the 
"Court ` or non-disclosure to the Court, of 
relevant facts ‘unknown to the Court and 
which théte was a düty to” bring’ before 
the Court. How far that duty goes, 
, in applications for leave to bid and in appli- 
cations to fix the reserve price may, X think, 
be found in the judgment. of the Privy 
Council in Mahomed Mira: Ravuthar Ve 
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Savvasi Vijaya Raghunadha Gopalar (1) 
quoting passages from the judgments of 
Lord Selborne and Lord Fitzgerald in 
Coaks v. Boswell (2), and they come at 
last to this, that if a party professes 
to give the Court information on any par- 
ticular subject. with a view to guide its dis- 
cretion and obtain its approval, he is bound 
to lay before the Court all the material 
information he:possesses on that particular 
subject. 
There were two stages in which the pre- 

, Sent plaintiff gave information to the Court. 
The first was to the Judge himself on his 
application for leave to bid and I am not pre- 
pared to say that there were materials rele- 
vant to the consideration as to whether he 
should be allowed to bid or not known. to 
him which he did not disclose. I think he did 
.give a very meagre statement of facts on 
that occasion, but I am not convinced that 
full statement of facts - was relevant 


for the consideration of the Court in decid- 


ing whether he should bid or not, because 
on that application, certainly, tbe main 
question for the Court to consider is whether 
it is to the advantage of everyone con- 
` cerned in order to obtain the highest price 
that the plaintiff should be allowed to bid 
or not. “The second stage in. which he gave 
information was on his second application 
which was to the Registrar, and that was 
under rule 205 of the Original Side 
Rules, by which the applicant for sale has 
to put in an affidavit stating what, in his 
opinion, is the best time and place of sale 
: and method of advertising the same, the 
lots, if any, into which the property should 
be divided, and the market value of, and the 
reserve price to be fixed for, the property. 
Then under rule 206 the Registrar. is to 
determine the various matters and in the 
.event of any. objection being raised to the 
lots, the market value or reserved price men- 
tioned in the affidavit, the question is to be 
determined by a Judge in Chambers. Now, 
an affidavit was put in of which the tenor 
was that it was very doubtful whether the 
judgment-debtors had any interest in the 


(1) 23 M. 227; 2 Bom, L. R, 640; 4 C. W. NL 
228; 27 L. A. 17; 10 M. L. J. 1; 7 Sar. P. C. J. 661; 
8 Ind. Dec. (N. S.) 561 (P. C - 


) . 
(2) (2886) rx App. Cas. 232; 55 L. J. Ch. 761; 
55i. T. 32. 


CASES. “bras 

property at all which was proposed to be 
sold, that they had claims to it which were 
subject to litigation and the outcome of 
that litigation, like most litigations, was 
uncertain and that it was impossible, there- 
fore, to give any idea of the market value. 
The Registrar not being satisfied that that 
was a proper compliance with the rule, 
a further paragraph was added by the plain- 
tif that, under the; circumstances stated 
in the rest of the affidavit, the market value 
of lot No. 1, which is the lot inquestion, might 
be fixed at Rs. 3,000; and so the reserve 
price was fixed. 'The matter did not go 
before the Judge because no one seems to 
have taken any objection to the reservation 
of that price. Itis true that on these 
proceedings one of the judgment-debtors 


- was represented and the other bad been 


served with a notice, but that fact does not, 
in my judgment, in any way relieve the 
plaintiff from the obligation to set out the 
relevant facts in his afhdavit, nor reduce the 
liability on him, when he does state facts, 
to lay before the Court all the material 
information he possesses about those facts. 
In this case I am quite satisfied that he did- 
not comply with “that obligation. There 
was a fact well-known to him, namely, 
that the property in respect of which. the 
judgment-debtors claimed and have since 
been held by the Court to have a two- 
thirds interest, had been put up for sale by 
the Court before and that the Court had fixed 
Rs. 45,000 as the reserve price and a bid 
of Rs, 36, 000 had been refused on the ground 
that it was not great enough. It might 
have been a question for argument before 
the Registrar that, notwithstanding that 
fact, a very low price with no reserve price 
should be fixed in this case because of the 
doubt as to the judgment-debtor’s title, but 
the Registrar was notgiven the opportunity 
of making up his mind upon that or 
receiving any such argument because the 
fact was entirely suppressed from his.know- 
ledge, I am convinced that, whatever 
the result might be, any Tribunal that 
had to make up its mind as to what the re- 
serve price should be, would, in fact, be great- 
ly influenced by such information as was 
inthis case suppressed, namely, that the 
Court itself for the property in dispute had 
on a previous occasion fixed a very high 
price as the reserve price and refused the 
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bid of an amount such as was accepted in 
this case. I think, therefore, that there 
were all the elements necessary. for ' the 
Court to act on its inherent powers. The 
plaintiff had taken upon himself to give 
the Court information as to the value. 

He had told the Court certain facts and not 
told the Court other facts relevant for the 
Court's'consideration and unknown. to the 
Court. I am satisfied that the learned Judge’s 
order was right. It seems to me that 
.it is not, as I have pointed out, correct to 
say that he was deceived in respect of the 
price, and I doubt if he was right in the view 
he took that in respect of allowing the plain- 
tiff to bid he ought to have had the infor- 


mation before him. I am satisfied on the- 


other application, namely! the application 
before the Registrar, that there was a sup- 
pression of a material fact, and, therefore, 
the sale cannot be confirmed. 

te This appeal must be dismissed with costs. 
is Wallace, J.—I am of the same opinion: 
L am not satisfied that knowledge of the 
facts of the previous auction, in which the 
property was valued at Rs. 45,000 and as 
being the joint family property of the plain- 
tiffs two judgment-debtors and another, 
would have led the Executing Court to refuse 
the plaintiff permission to bid, but I am 
Satisfied that that knowledge would, in 
the case of this second sale, in which the 
property was again advertised as the joint 
family property of the plaintiffs two 
judgment-debtors and another, in all proba- 
bility, have restrained the officer of 
this Court, whose duty it was to fix the upset 
price from fixing an upset price at any 
figure so low as Rs. 3,000 and woud there- 
fore, have resulted in preventing the selling 
officer from knocking down the property 
for Rs. 36,000. The 
fact by the plaintiff was, therefore, a sup- 


pression of a material fact. Further, it was ' 


clearly his duty, when the Court had to 


fix this upset price, and he elected to put. 


before it such facts as he knew relevant to 
that point, to put forward all material 


facts within his knowledge on that point, 
Court to fix the value: 


to enable the 


for the purpose of setting that price. In 


fact, it was his duty to put before the Court: 


those facts which he chose to put forward 
at length.in his subsequent affidavit of the 
5th of March, which he chose to put for- 
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suppression of this- 
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ward only when the question of con- 
firming his sale arose. In his affidavit 
of the 3rd of November, 1920, which does 
discuss the difficulties in fixing. the value,- 
the plaintiff withheld— deliberately, I am 
satisfied—the very materialfactof the prior 
auction, and did not fairly and openly state 
to the Court the factors in the problem 
which he put to himself and of which he 
himself was aware and the Court was not. 
‘That the Court Officer was/not aware of it 
seems to me obvious. The judgment-debt- 
ors had added nothing to what the plain- 
tiff stated in his affidavit, and I find nothing 
in the plaintiff's affidavit to put the Court 
on notice of this previous auction. Thus, the 
ingredients necessary to prove misrepresent- 
ation necessary to justify the setting aside 
of the sale are present. O. XXI, r. 02, 
and the Privy Council ruling in Birj Mohun 
Thakur v. Rai Uma Nath | Chowdhry 
(3) are, in my view, no bar to the Court 
interfering to cancel the sale, even though 
no party has applied for cancellation, when 
the Court discovers, in the course of the 
proceedings, that the decree-holder (auction- 
purchaser) deliberately misled it, and pro- 
fited thereby to the disadvantage of the 
judgment-debtor or the judgment-debtor's 
creditors. 


V. N. V. Appeal dismissed, 


(3) 20.C. 8 (P. C): 19 I. Ay 154; 6 Sar. P. C.J. 
245; 10 Ind. Dec. (N. 8.) 6. |; 


NAGPUR JUDICIAL COMMISSIONERS 
' COURT. 
Civ, RIVISION No. 46 oF 1922. 
February ro, 1923. ; 

. Present -—Mr. Hallifax, A. J. C. - 
HIRASA. AND OTHERS—DEFENDANTS 
—APPLICANTS 
VEYSUS 
SHEOKUWAR-—PLAINTIFF— 
NON-ÁAPPLICANT. 

Ciuil Procedure Code (Act V of 1908),-s.. 141, 
O. IX, r. 2—Swit dismissed in default— Appli- ' 
cation for restoration dismissed for default in pay. 
mani of bDrocess-f:^ ^— Appeal, whether liss. 
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VENCATACHELLÀ PILLAI V. ARUNTHAVATHATCHI, 
- - P's suit was dismissed in default of prosecution. and :heard on the merits. Failing such 
-He applied to set aside the. order of dismissal, deposit, the petition .shall stand finally 
. but on his failure to pay the process-fees in time, did 2 d. N is otth ab toeic: 
^the application was dismissed for default: - GJsmissed. NO costs OF the appeal to € : 
. Held, that tke dismissal of the application was . party. 
.under O. IX, r. 2 of the Civil Procedure 3. The defendants in the suit have 
. Code, and that against such dismissal an appeal applied to this. Court for revision. of- the 
` did not lie, irrespective of whether or not section 141 P ilat d | h 1; ti or 
"'of the'Civil Procedure Code applied to the proceed-  2ppellate order that. the application ic 
^ ings on the application for restoration. restoration of .the suit. shall be restored. 


E E If section r4r of the Civil Procedure Code 
Revision. of the order: of the- Additional does not "apply. to the: proceedings on the 
-- Distriet Judge, Bilaspur, dated the  r6th 


A application for restoration, then itis clear 
"December 1921, in Civil Appeal No. 14 of that therecan be no appeal against the-order 
- IQ2I, 


dismissing . it. If, however, that We 

! does apply, it is equally clear tbat the 
Mr. M. R. Bobde, for the Applicant. T a diesel 
Mr. G. R.-Deo, fot the Non-Applicant, dismissal of the application was a. 


under r.2 and not under r. 9 of O. IX of 
.  JUDGMENT.—The non-applicant, Musam- the Civil Procedure Code. Against such 


mat Sheokuwar, filed a suit against the dismissal no appeal lies. It is. not, therefore, 
vapplicants,Hirasai and others, iu the Court of necessary to discussithe somewhat fantastic 
the Subordinate Judge of Bilaspur. Certain grounds on which tbe order of dismissal of 
preliminary issues ‘were framed and the the application has been set aside in appeal, . 
parties were told:to appear on the rzth of as that appellate order is passed without 
‘July, 1921, to.argue them. The defendants jurisdiction. It will accordingly be set 
“were present but the plaintiff was not and aside and the order of the First Court will 
‘the suit.was accordingly dismissed. On be restored. Thecosts incurred by the non- 
. othe 23rd of July, 1921, Sheokuwar made an applicant as well as those of the applicants 
application : for ‘setting . aside the order in this Court and in appeal will be paid by 
~ of dismissal. . She appeard on. the 3rd of the plaintiff-non-applicant. The Pleaders | 


September, 1921, but notices on the opposite . fee in this Court will be Rs. 15. 
party had not then been served. The. case 


was adjourned td'8th October, I921,.and th« WwW. C.A, 

‘order passed on that‘date was as  follows:— 

“ Applicant Musammat Sheokuwar in person. 

Non-applicants absent. The previous notices kk 
were returned unserved. Notices for this 

hearing could not be served for want of time 

as process-fee was paid on 3rd October, 

1921. I do not find any justification for 

paying process-fees so late. I, therefore, 

dismiss the application for default of: the 


Order set-aside.’ 


applicant." 

2. Against this dismissal of her applica- . | 
tion fór. restoration of her suit the plaintiff MADRAS HIGH COURT, 
appealed and the judgment of the learned CIVIL APPEAL NO. 305 OF 1921. 


Additional District Judge is as follows: October, 6, 1922. 


“ Parties say. that the suit was for a house Present :—Mr. Justice Krishnan and Mr. 
valued at.nearly Rs. 300. ‘The suit was Justice. Ramesam. i 


dismissed.in default and then the restoration VENCATACHELLA PILLAI—PLAINTIFF 


petition was. dismissed as the process-fees — APPELLANT 

were. paid late. This was correct, but as VEFSUS 

property is involved which may be the all ARUNTHAVATHATCHI—DEFENDANT _ 
in all to the plaintiff, I direct that the l RESPONDENT. 


. applicant do in tern days deposit Rs. 15 for. Estoppel— False representation— Knowledge of 
-payment as restoration costs to the oth true facts—Estoppel, if arises—Consiruction of 
AB "1 d: th th ue €I document — Hindu joint family—Deed- of--union . 
ide, and. then the petition be restored win stranger— Co-narcenaryy severance of. 
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a) 


VENCATACHELLA.PILLAI V, ARUNTHAVATHATEHI; '. 


A person who knows the truth cannot be allowed 


to rely upon an estoppel arising from a false re- 


presentation and no estoppel can arise where the 
trüth is known to the party who claims the estoppel. 
[p. 552, col. 1.) 

Mohori Bibee v. Dharmodas Ghose, 30 X. A. x14; 
30 C. 539; 7; C. W. N. 441; 5 Bom. L. R. 421; 8 
Sar. P. C. J. 374, (P. C.), followed. 

. By a “deed of union" two brothers forming a 
joint Hindu family entered into an agreement with 
another.brother who had been adopted away into 


another family by which the properties of the joint: 


family and those of the adopted brotuerwere put 
together and it was agreed that when a division 
took place in the future, the properties were to 
be divided into three shares equally and that if any 
uterine brothers were born they were-also to take 


‘jointly with them and that three brothers were to- 


treat themselves as members of a joint family. 
It was urged that the legal effect of the deed was 


to sever the co-parcenary on the ground that the' 


two members of the joint family could “not 
constitute themselves into a unit and take in a 


Stranger without themselves being treated as 
united : l 


Held, that the intention of the deed was clearly 
not to divide but to unite and ifit had failed to 
do that it had faiied of its purpose, but that its 

. legal effect was not to result in a severance of 


of the!joint family. [p. 552;.col. 2.]- 
-Balhishen- Das v..Ranv Narain Sahu; 30 C. 738; 
30 I. A. 139;. 7 C. W. N..578; 5 Bom. L. R. 461; 
8 Sat. P. C. J. 489, distinguished. 
Appeal against a decree of the  Sub- 
ordinate Judge, Cuddalore, in 
Suit No. 65 of 1919. 


Mr. A. Krishnaswami Iyer (with him Mr. 
Padhmanata Iyangar), for the Appellant: 
—-This is ‘a suit by a widow to recover 
certain properties belonging to her husband. 
Her-case thet- her husband's brother: had 
keen adopted away, so that she was entitled 
to the-whole properties -as her- husband's 
rtcir has been negatived. The alternate 
claim for a moiety has been decreed on the 
ground: that'the plaintifi’s husband was 
divided from his “brother, The finding on 
this question is clearly wrong. The evidence 
as to partition is very faint.’ The undoubted- 
presumption in'a Hindu ‘family: is one of 
jointness.- (The evidence in the‘ case‘ was 
rererred ' to: show -it 
prove a.division-of status). 
js- found - against,’ plaintiffs suit must fail 
in-its entirety. 

Mr. 7. Rangachariar (with him Messrs. K. 
bhashyam Iyengar and K. Narasimha Iyer), 


for the» Respondent:—The: finding of the : 
J sige: as’ to the adoptiou of Véncetachella : 


Original’ 


M^ 
1 
233; 8 M. L. T. 124; 20 M.L. J 


was insufficient to" 
If“ partition ' 


MLL. J. 
238°C.’ L. 
1048; 45 


is- clearly wrong, - His": adoption ‘to his. 
brother who had: himself been adopted. 
away to Subbaroya’s family is amply: borne: 
out by the. uniform course: of conduct of 
Vencatachella as to his adoption; his various. 
assertions during -a long period, and by the: 
conduct of parties all: of which would be- 
consistent only with'a case of ‘adoption: 
Apart however from the .actual fact of: 
adoption, the defendant ^ having always 
set up and asserted an adoption is: now: 
estopped from proving a case of-no adoption» 
But.for this representation of the defendant; 
the plaintiff's husband might:have separated 
himself from the joint family and secured. 
the property to his separate heirs, viz., 
wife and: daughters. 
Where parties had been acting on the foot." 
ing of-a valid and subsisting adoption for 
a long time and where it will be impossible :: 
or inequitable to restore the adopted: son. 
to his natural family, the factum of the adop | 


tion cannot be questioned by any ofthe — 
the co-parcenary interest between the two brothers - 


parties. . : 

Kannammal v. Virasami (x) ; Gopalayyan.: 
v. Raghupatiayyan (2); Parvatibayamma v. '- 
Ramakrishna Rau (3); Mumswami -Chetity | 
v. Maruthammal (4) ; Vaitmlinga:Mudalt v.: 
Muwunigan (5); Dharam Kunwar 'v. Balwant 
Singh (6) ; Kanhai Lal v. Bri? Lal (7). 

The estoppel is founded on the fact of a . 
long and general recognition of adoption: 
by the natural family the adoptive family 
and the adopted son: himself. 

In any case even if there was no adoption 
the finding as to division of status is correct. : 
Exhibit A, the deed of agreement between: 


(1) r5 M. 486; 2 M.-L. J. 114;5 Ind. Dec.- 
(N. 8.) 690. 2 

(2) 7 M. H C. R. 250 at pp. 256; 
257. 

(3) 18 M. r45; 5 M. L. J. 44; 6 Ind: Decu {N. $.)- , 

o 
7 Ind. Cas. 176; 34 M. AI oro MWN, 


(5) 15 Ind. Cas. 299; 37 M. 529; 23 M. L. J. 189; 


(t912) M. W. N. 1127. 


(6) 15 Ind. Cas. 673; 34 A.°398;16 C. W. N, 


675;9 A. L. jJ. 730714 Bom. `L. R. 485; (1912) 
M. W. N. 641; 12 M. L. T. 95; 16.0. tL J. 60723 - 
M. I, J. 200; 39 I. A. 142 (P. C.). 


(7) 47 ind. Cas. 207; 40-A. 487 at-p.-496; 22 < 
C. W. N. 914; 8 L. W. 212; 24 M- L. T. 23; 35 

. L. J. 459; 16 A. L. J. 825; (1918) M.W. N3709; < 
C. L. J. 394; 5 P. L. W. 294; 20-Bom.-L.'R, 


48; I. Á. 118 (P. C). M 


559. 
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the two natural brothers and the adopted. 
brother itself, creates a. division of status 


between the two brothers inter se. The 
members of a joint family cannot except 
by.a division inter se agree with a stranger 
to .live jointly. The agreement fixes the 
shares as being one-third for each and is con- 
clusive on.the question of division. See 

Balkishen Das v. Ram Narain Sahu (8). A 
division of status is a necessary corrolary 
to,.the arrangement in the case. The 
document creates an interest in presenti and 
negatives any idea of survivorship. See also 
Jogeswar Narain Deo v. Ram. Chandra 
Duti (o). ; 

There .is. also independent evidence to 
ptove division (reference was then made 
to the evidence in the case). 

-Mr. A. Krishnaswami Iyer, for the Appel- 
lant :in reply :—There is no question of 
estoppel at all in this case. If the adoption 
“was false, it was false to the knowledge 
of the.defendant and still more so of the 
plaintiff’s husband and it is clear law that 
where the truth is known-there can ‘be no 
estoppel. . 

‘Mohort , Bibee v. Dharmodass Ghose (xo) ; 
Ramachari v. Saraswati Ammal (11). 

To constitute estoppel, there must have 
been a contest between the alleged adopted 
son and the other member who relies on 
estoppel. . -> l 

Vaithilinga Mudah v. Mumnigan (5); 
Ramachari v, Saraswati Ammal (xx). 

There is further no evidence that plaintiff's 
husband was influenced by the assertions 
of the defendant. 

Secondly, the document A is a deed of 
union and not of division. The mere use 
of the word “ shares " is clearly insufficient. 
There is no authority for the position that 
a joint family as an entity without separation 
inter se cannot unite with a stranger even 
as a matter of contract. The cases referred 
to do not bear on the present suit. Jogeswar 
Narain Deo v. Ram Chandra Dutt (9) merely 


(8) 30 C. 738; 3o I. A. 139; 7 C. W. N.' 578; 
5 Bom. L,. R. 461; 8 Sar. P. C. J. 489.(P. C.) 

(9) 23 C. 670; 23 I. A. 37; 7 Sar. P. C. J. 13; 
6 M. L. J. 75; 12 Ind, Dec. (N. S.) 445.(P. C.) 

(10).30 I. A. 114; 30 C. 539; 7 C. W. N. 441; 
5 Bom: L. R. 421,8 Sar, P. C. J. 374 (P. C.). 

(11) 60. Ind. Cas.. 246: 12 L. W. “544; (1920) 
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- 
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lays down that co-tenancy is tne rule and 
Joint tenancy the exception. 

. There is further overwhelming evidence 
in the case to show there was ne partition. 
The finding of the Judge is, therefore, wrong. 


JUDGMENT,—This is an appeal by the 
defendant from the decree of the Subordinate 


Judge of Cuddalore in Original Suit No. 65 


of x9grg. é 

The plaintiff is the widow of one Ananta 
narayana Pillai and the defendant Veni 
catachella Pillai, is her husband’s brother. 

She claims the properties in various ways: 
firstly the whole of the properties in schedules 
II and III on a certain footing ; secondly, 
half of those properties on a certain other 
footing ; and thirdly, one-third of the prop- 
erty in schedules II and IV and the whole 
of schedule III properties on still another 
footing. The facts of the case are :ully 
set out by the learned Subordinate Judge 
in his judgment and‘need not again be 
referred to in detail, 

Anantanarayana, Ramachandra and Ven- 
catachella (the defendant herein) were bro- 
thers, being' the sons of one Muthusami' 
Pillai; Muthusami Pillai had two brothers 
himself, but they died 20 or 25 years ago 
leaving no male issue, and all their property 
passed to Muthusami Pillai. Schedule II 
of the plaint gives the property . which 
Muthusami had and which would have 
passed to his three sons as the ancestral 
estate. Schedule III gives the properties 
which the plaintiff's husband and his brothers 
got from their maternal grandfather, and 
schedule IV consists of certain properties 
which had once belonged to one Subbaroya 
Pillai and which passed to Vencatachella 
Pillai. The plaintiff states that as her 
husband was the sole surviving member 
of the joint family at the time of his death, 
he is entitled to whole of the properties 
described in schedules II and III; in the 
alternative she says that if the defendant is 
held to.be entitled to the properties ds co- 
owner to himself and to plaintiff's husband, 
she would be entitled to half of the. propert- 
ies in all the three schedules. She denies 
that defendant continued as co-parcener 
of her husband at the time of his death. 

It is the defendant's case that he was 
such a.co-parcener and, therefore, the whole 
of the properties in the three schedules 
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in the plaint passed to him and that the 
plaintiff got only a right of maintenance. 
Of the three brothers Anantanarayana Pil- 
lai, Ramachandra Pillai and Vencatachella 
Pillai, Ramachandra Pillai, the second broth- 
er, was admittedly adopted away from the 
family by one Pannapattu Subbaroya Pillai, 
and .he seems to have succeeded to the 
properties of Subbaroya Pillai and enjoyed 
them. Just before his death, a document 
the effect of which has been discussed before 
us at some length and which we have to 
consider, Exhibit A was executed by the 
plaintiff's husband, this Ramachandra Pillai 
and theirfather Muthusami Pillai as repre- 
senting the defendant who was then a minor. 
It.is the plaintiffs case that, sometime 
thereafter, the defendant was himself adopted 
by Ramachandra Pillaiinto the new family 
to which Ramachandra Pillai had passed 
and hecontends that having been so adopted 
away, he has no more rights in the original 
family, anditis in that eventuality, she 
says, sheis entitled to the plaint properties 
in schedules II and III. Schedule IV propert- 
ies which came from Subbaroya Pillai, 
she. would admit would then belong to the 
defendant solely, so that, one important 
question in this case has been whether 
the adoption of the defendant by .Rama- 
chandra Pillai has been proved. The Sub- 
ordinate Judge found on the evidence 
that it must be taken that the adoption 
has not been proved and that, in fact,it 
was a false assertion, made by the defendant 
and his brother, the plaintiff's husband. 
There is a good deal of evidence to show 
that this adoption was not true in fact, 
for very soon after Ramachandra Pillai 
died, the properties of Ramachandra Pillai 
were claimed by his widow, Valliammal. 
She got a transfer of paita of the property 
in her name to start with. There is nothing 
to show that Vencatachella Pillai objected 
to that course being adopted. Nextly, 
we have a suit brought by a stranger, a 
Nattukottai Chetti for a debt alleged to be 
due by Ramachandra Pillai against Valli- 
ammal as his legal representative. The 
suit was decreed and a considerable bulk 
of the properties of Ramachandra Pillai 
was sold and purchased by the Chetti 
himself. The defendant subsequently 
brought a suit to have the sale set aside, 
but he did not continue that suit and obtain- 
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ed no relief. Subsequently, we find some 
reversioners of Ramachandra Pillai bringing 
asuit against this Chetti in which Vencata- 
chella Pillai and Valliammal were both 
made parties. In that suit Vencatachella’s 
alleged adoption was disputed and there 
was a finding arrived at that the adoption 
was not true. The main evidence which 
was put forward in that suit to support 
the adoption was a Will supposed to have 
been executed by  Ramachandra Pillai 
That Will was also found to be not genuine. 
It was decided that the plaintiffs in that 
suit were the reversioners, which meant 
that the truth of the adoption was negatived. 
No appeal was filed by ‘Vencatachella 
Pillai against this decision, although there 
was an appeal by the other parties. Again 
a subsequent suit, vide Exhibit H, which 
the defendant and his brother, Ananta- 
narayana, brought, the latter as an assignee 
of the mortgage in favour of Ramachandra 
Pillai and the former as adopted son, was 
dismissed. The finding there also was 
against the, adoption, but no further steps 
were taken in that litigation either to estab- 
lish the adoption. We find, therefore, 
that immediately on the death of Rama- 
chandra Pillai the defendant's supposed 
adoption was disputed, aud every time it 
went before the Court, the decision was 
against the truth of the adoption. 

Further we find certain transactions which 
also go against the truth of this adoption. 
As has been already stated, the bulk of the 
properties of Ramachandra Pillai was sold 
and purchased by Nattu Kottai Chetti : but 
there were some properties still left and they 
were conveyed by Valliammal to a relation 
of hers, one Muthu Velaguden. Of course, 
she could not validly have done this if the 
adoption was true, and yet no steps were 
taken by the defendant to dispute the 
validity of that sale. 

These and other circumstances referred 
to by the Subordinate Judge in his judgment 
Show very clearly that it is not possible 
to find that the adoption was in fact proved.. 


No doubt, on the other hand, it is pointed 


out to us that in spite of all these adverse 
decisions, Vencatachella, the defendant, went 
on asserting that he was the adopted son 
of Ramachandra Pillai in: the numerous 
documents which he executed till about 
May 1916. Why he did so it is difficult 
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to say for certain, but the Subordinate 
Judge has given what.he considers to be 
thé possible reason for it, and it is not 
unlikely that that may be the motive 
that made him’ continue to assert that he 
was the adopted son of  Ramchandra 
Pillai. Anyhow the fact of the adoption, 
. we must take it, has not been proved, 
and we agree with ‘the’ Subordinate Judge 
on that point. 


It was then suggested that, because 


the defendant went on asserting: that he 
was the adopted son of Ramachandra 
Pillai, he must now be estopped from saying 
that he is a member of the same: family 
as Anantanarayana Pillai for, it is contended 
that, if he had not done so, Anantanarayana 
Pillai might’ himself have formally divided 
himself off from Vencatachella Pillai and 
secured his share for his wife and daughters, 
and as by the latter’s conduct, Anantanaraya- 
na was misled into not doing that, an estoppel 
arises against the defendant. We are not 
able to accept this argument for, in the 
first place, it is not denied that if the adop- 
tion is false, Anàntanarayana knew the 
whole truth about it, perhaps to a greater 
degree than the defendant himself. A 
person who knows the truth can hardly 
be allowed to rely upon an estoppel arising 
from’ a false representation. No estoppel 
can arise where the truth is known to the 
party who claims'the estoppel. Vide Mohcri 
Bibee v. Dharmodas Ghose (10). In the 
second place, there is absolutely nothing 
to show that’ Anantanarayana Pillai ever 
intended to divide from Vencatachella Pillai 
who was asserting that he was the adopted 
son of Ramachandra Pillai. There is thus 
no basis for the estoppel pleaded. 

Then it is said that by the document, 
Exhibit A, there was. a severance of co- 
parcenary between Vencatachella Piílai ard 
Anantanarayana Pillai. On tbis rcint the 
Subordinaté Judge has held against the 
plaintiff’ and in favour of the defendant. 
The document is a curious one. It calls 
itself’ “a deed of union" and it is in fact 
an attempt by the two brothers Ananta- 
narayana and Vencatachella to unité with 
the third brother, Ramachandra Pillai, who 
had been adopted away into another family. 


It’ purports to'be an agreement. by which": 
the properties of all the three brothers. 


were put together with a statement that 


they should be, when a division takes place 
in the future, divided into three shares 
equally, that, if any uterine borthers are 
born, they are also to take jointly with 
them, and in fact, that the three brothers 
are to treat themselves as members of joint 
family. It is contended for the respondent 
that this deed, as a matter of legal conse- 
quence ‘whatever the parties might have 
intended, resulted in the severance of co-par- 
cenary between the plaintiffs husband and 
Vencatachella Pillai, for it is said that two 
members of a joint family could not 


constitute themselves into a unit 
and take ‘in a stranger, -without 
themselves .being treated as divided. 


In our opinion the intention of the deed 
is clearly not to divide but to combine, 
and if the deed has failed to do that, it bas” 
failed of its purpose. It may be valid, as 
a matter of contract, between the stranger, 
Ramachandra Pillai, and the two brothers ' 
members of the joint. family but it does 
not sever the latter' s co-parcenary. Infaet': 
it expressly says that no party to the deed 
is to assert that'any portion of the property: 
belongs to him separately or exclusively: 
It provides for future born childien, to be ' . 
made sharers. It no doubt also provides " 
that the eldest man was to manage all the 
properties and keep the accounts. It was ' 
suggested that this and the fixing of the share”: 
as one-third to each of the parties are: 
indications that a division was intended, 
and the case in Bailkishen Das v. Ram . 
Narain Sahu (8) was cited as an authority 
for the partition that a definition of shares 
will result in the family being treated as 
divided. But that case is very different: 
because there was a present allotment’ 
of the different shares with a statement: 
in the deed that any person who wanted ` 
to separate may.take ‘his share and leave 
the joint family and the others may contintie 
in joint enjoyment. Here there is no such 
provision. Exhibit A does not contemplate 
a division but it expressly says that'in case” 
the defendant who was then a minor Becomes ' i 
of age, the properties are to be divided in 
future into three shares. That amounts‘ 
to nothing more than a mere statement’ - 


‘as to what each person would’ be entitled” 


to in case of’a division if no brothers are 
born. We cannot accept that as indicating :: 
tliat Anontanarayana: ‘Pilla? dnd “the defends" 
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ant intended to divide thelnselves off frön 
each other inpresenti by that deed. 
It was-next argued: that: certain dealings 


, between" "the" parties: and ‘the’ conduct. of’ 
Arnantanarayana Pillai” and. thé defendant : 
showed that they had treated themselves: 


as' "divided in status and that. they were 
really so" divided. 'It*is this part’ of “the 
case that the Suborditiate Judge has ‘found 
in favour of the plaintiff and | given ‘her a 
decree for half of the properties in schedules 
II, III, and"IV. 
to follow the Subordinate Judge in the view 


that he has’ taken on this part of the case. 


He says that the commonality between 
Vencatachella and Anantanarayana’ came 


to an: end abóüt a year ‘before’ the latter: 
died, méaning'thaf they were living separate-’ 


ly.: Then he: refused to'certain lease-deeds 


of the lands taken in the nama of the'défend- : 


ant’ alone, and to certain debt bonds being 
taken exclusively i in Anantanarayana’s name. 
Hé then refers to two documents, Exhibits C 
and Cr, which' were two'pro-rotes assigned 


over' by endórseinent by‘ the’ defendant to: 
Pausing here'for' a mo- 


Anantanarayana. 
mént we do not think’ that'any of these 
circumstances are of’ any valué'in showing 


that‘ Anantanarayana’ Pillai and Vencata* 


chella became divided. It is not the plaint- 
iffs case that there was’any division just 
before the death of' ‘Anantanarayana. Her 
case ig that from very long: ago, since: the 
date of Exhibit A and certainly after; the 
date of the: alleged adoption, the two were 
not members of joint family but were divided. 
The endorsement-that the Subordinate Judge 
refers to leads to no conclusion whatever 


without knowing more about the nature 


` of: the debt for which these proinotes were 
executed. We only know that was: a 


transfer, by endorsement by one member : 
of a family to another of two notes; this: 


is ‘of tio evidentiary“ value’ in ‘considering 
the ‘question ‘whether they were divided or 
not. The transactions may: have taken 
place even if they -were undivided ‘if for 
example they were dealing with self-acquired 
properties. 

Then the Subordinate Judge refers -to 
an ‘instalment of kist being paid in Ananta- 
narayana’ s name, though ` previously all 
along it had been paid in the defendant’s 
name. He refers-to Exhibits E and X and 
AI series sin“ support’ of . this. 


We' are ‘unable, however, | 


How this. 


indicates: that '"Vencátachella' divided off - 
from Anantanárayana. it.is difficult to: 
imaginé.. No reliance has been placed by 
the learned Vakil for the' respondent: before 
us on this circumstance. We are unable: 
to attach any significance as:the Subordinate ` 
Judge seems to have done to the assingments 
of the pro-notes or to the payments of Aisis. 
We think they are all circumstances quite 


consistent with the parties. remaining iu: 


the same state as they were before.” 

Them the Subordinate Judge says, "the: 
following' facts strongly militate against: 
the supposition that it was the intention 
of Anantanarayana and defendant in culti- 
vating and enjoying’ the: lands - jointly, 
to do so‘ as members of'a co-parcenary and 
he refers to the deferidant, Vencatachella : 


masquerading to. all the world in the dis- 


guise of Ramachandra Pillai's adopted son. 


: We have already referred to this circumstance 


and, wliatever the reasou for: his" having 
done so may be, it certainly does not indicate 
any intention on his part to divide himself 
off from his brother. In fact apparently 
these men were of opinion that, even after 
the adoption into another family, they could 
remain as members of the' original family 
or bring themselves back into it as they 
have attempted to do in Exhibit A in the 
case of Ramachandra Pillai and continue 
as members of the original joint family. 
Another circumstance has -also been 
referred to, viz., thet Vencatachella Pillai 
adopted the Saivite faith of Ramachandra 
and performed funeral ceremonies to him. 
This may be some evidence on the question 
of the truth of the adoption, but we have 
already held that the evidence on that point 
is strongly the other way. If has little 
or no bearing upon the question of division. 
In fact it is not urged by the learned Vakil 
for the respondent that it is any basis for 
any inference that there was any division . 
between the brothers. Auaütanarayana an 
Vencatachella were originally mombers of a 
joint family and, unless the’ 'pláintiff "is" 
able to show some act on their ‘part’ which 
ansunted to a division of status, . at auy 
rate between them such as any unambiguous 
declarations of one party to the other, 
that he was thereafter to be considered as“ 
divided in status from the other, we must 
hold thatthe original.joint. family status’ 
has not been affected and they: contintied, a Pr 
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joint family till the death of Anantanarayana 
Pillai. In these circumstances it would 
follow that Vencatachella as the undivided 
brother of Anantanarayana Pillai is entitled 
to all the plaint properties and that the 
plaintiff's suit should fhave been dismissed 


altogether. Accordingly we allow the appeal | 


and dismiss the plaintiff's suit. 

As:the litigation was in part at amy rate 
brought by the way in |which Vencatachella 
Pillai himself behaved by asserting that 
he was the adopted son of Ramachandra 
Pillai, we think that ih this case the costs 
should not follow the} event. Each party 
will bear their costs in|the lower Court and 
jn the appeal, but in the memorandum 
of objections: we direct the plaintiff will 
pay the costs of the defendant. The mema- 
tandum of objections is dismissed with costs. 


| Appeal accepted ; 


Memorandum of objections dismissed. 


Ye N. V. 
N. H. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2676, OF 1920. 
December |12, 1922. l 
Preseni:—]ustice Sir) N. R. Chatterjea, 
~ Kr., and Mr. Justice Cuming. 
JOGENDRA NATH BANERJEE— 
PLAINTIFF ——APPELLANT 
VEFSUS 
KHODA BUKSHA BISWAS AND OTHERS 
.—DEFENDANT - RESPONDENTS. 
Estoppel-—Order of Court— Accep 
ander order — Appes, 
Principles: le. . 


'. pound interest. 


tance of benefit - 
if. vendered insompeteni— ' 


Where a person accepts a benefit under ari 
order of a Court, which he would not have 
obtained otherwise than under that order, he is- 
precluded subsequently from challenging the 
validity of that order. But this principle is not 
applicable where the benefit accepted would in 
any case be his whether the appeal succeeded ‘or 
failed. [p. $56, col. r.] 

Banku Chandra Bose v. Marium Begum, 37 Ind. 
Cas. 804; 2r C. W. N. 232and Mant Lal Gusrait 
v. Harendra Lal Roy, 8 Ind. Cas. 79; 12 C. L. J. 
556, distinguished. " 

Where in asuiton a money-bond payable with 
compound interest, the Court ‘awards simple 
interest only, an appeal against the decree is not 
rendered incompetent, where subsequent to the 
filing of the appeal, the decree-holder accepts costs 
deposited by the judgment-debtor on the basis of 
simple interest. [p. 556, col. 1.] 

Appeal against a decree of the District 
Judge, Nadia, dated the r5th of July. 
1920, affirming that of the Munsif, . 
Second Court at Krishnagar, dated the 24th 
of April 1919.. 
` Babu Peary Mohan Chatterjee, for'the 
Appellant :—The plaintiff is the ap- 
pellant. The appeal arises-out of a suit 
for money on the basis of a registered-bond. | 
The interest payable was at 18 per cent. 
compound. First Court gave a decree 
for simpleinterest at 18 per cent. and allowed 
the defendant to pay off in three 
instalments with costs of the suit. I pre- 
ferred an appeal which has been dismissed 
upon erroheous misconception of facts of 
the case. The Court holds that there was 
a subsequent agreement not to charge 
compound interest. I submit such evidence 
is totally inadmissible to vary the original 
registered contract. ‘Then the Court holds 
that inasmuch as I accepted one of the 
instalments according to decree, therefore, 
I would not be entitled to appeal as regards 
the rate of interest. He has relied upon 
certain cases which are absolutely not applic- 
able to the present case. I submit the mere 
fact of my accepting the first instalment 
would not take away my right of appeal 
as to the rate of interest claimed by me 
and disallowed by the First Court. 

Babu Upendra Nath Bagchi, for the Re- 
spondent :—I submit the appellant wouldbe 
bound by his agreement not to accept com- 
As regards the other point, 
I submit the cases in Banku Chandra 
Bose v. Marium Begum (1) and Mant Lal 


. (1). 37 Ind,.Cas. 804; 21 C. W. N. 232, 


Yoh ye] 
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Guzrati v. Harendra Lal Roy.(2), and the 

English cases referred to there cover the 

present point. . i 

i 2 Peary Mohan Chatterjea -replied in 
rief. 

JUDGMENT.—This appeal arises out 
of a suit upon a registered bond for a money 
debt bearing compound interest at 18 per 
cent. per annum. 

The Court of first instance was of opinion 
that the stipulation as to the payment 
of compound interest was a hard and un- 
conscionable bargain, though not penal. 
It allowed simple interest at 18 per cent 
and directed: the decretal amount to be 
paid ‘in three instalments with costs of the 
suit (costs to be paid by Jaista 1326, and’ 
the prinicipal and interest in two equal 
instalments in Aswin and Chait 1326. 

On appeal by the plaintiff, the learned 
District Judge held that there was no plea 
of undue influence or fraud, and that the 
plaintiff would, under ordinary circumstances, 
have been entitled to get the stipulated 
rates of compound interest, having re- 
gard to the decisions of the Judicial Com- 
mittee in certain cases referred to in the 
judgment, but he disallowed the compound 
interest on the grounds that the plaintiff 
had subsequently agreed not to charge 
compound interest and that he had, accept- 
ed Rs. 65-r0 as one of the instalments, 
after the decree. He accordingly upheld 
the decree of the Court of first instance and 
dismissed the appeal. 

The plaintiff has appealed to this Court. 

The first ground upon which the learned 
Judge proceeds is erroneous for two reasons. 
In the first place, there was no defence taken 
that the plaintiff had agreed not to charge 
compound interest. In the next place, 
evidence of subsequent oral agreement not 
to charge compound interest wasinadmissible 
"to vary the original contract which was a 
registered one. | 

The next ground upon which the Court 
below proceedéd was that the plaintiff 
accepted Rs. 65-10 in payment of one 
of the instalments (the instalment for costs) 
after the decree; but we do not think that 
the plaintiff was precluded, by reason of 
that, from maintaining his appeal with 


(2. 8 Ind. Cas. 79) 12 C. L. J. 556. 


regard. to the compound interest, Our 
attention has been drawn to the cases of 
Mam Lal Guzraii v. Harendra Lal Rov 
(2) and Banku Chandra Bose v. Marium | 
Begum (x). 

In the first case the learned Judges re- 
ferred to the cases of Tinkler v.' Hilder . 
(3) Kennard v. Harris (4\, King v. Simmonds 
(5) and Pearce v. Chaplin (6), and observed 
that the principle is that a party who has 
adopted an order of the Court and acted 
under it, cannot, after he has enjoyed a bene- 
fit under the order, contend that it is valid . 
for one purpose and invalid for another. 
We do not think, however, that that prin- 
ciple applies to the present case. 

In Tinkler v. Hilder (3) it was Held that 
where a party accepts costs under a Judge s 
order, which, but for the order would not 
at that hme be payable, he cannot aftcr- 
wards object that the order was made 
without jurisdiction. 

In Kennard v. Harris (4), it was observed 
that “ the plaintiff, after accepting the costs 
of the reference and award, is precluded 
from moving to set it aside.. If no award 
had been made, no.costs would have been 
due ; by accepting’ the costs of the award 
he admits the award to be valid, and can- 
not now say that it is bad". In King v. 
Stmmonds (5) the plaintiff was allowed to 
amend the record on payment of the costs 
occasioned by the amendment, to the de- 
fendant, and it was held that the defendant 
cannot after taxing and receiving such 
costs apply to set aside the order for amend- 
ment as made without jurisdiction, 

In Pearce v. Chaplin (6), on motion to 
set aside judgment and execution for irregu- 
larity, the Court made an order setting 
them aside without costs, but not embody- 
ing any decision as to the irregularity 
and adding a direction that the defendant 
should bring no action. The defendant, 
while protesting against the direction, avail- 
ed himself of the order, and it was held 
that he could not apply to the Court te 
rescined that part of it which forbade bring- 
ing an action. | 


(3) (1849 4 Ex. 1875 7 D. & L. 6r 18 
L. J. Ex. 429; 13 Jur. 684; 154 E. R. 11976. 

(4) (1824)2 B. & C. 805; 4 D & R. 272: 107 
E. R. 580 


. R. 580. 

(5) (1845) 7 Q. B. 289; 14 L. J. Q. B. 248; 

Lu E 498 il a Q. B. 248; 9 Jur. 
1845) 9 Q. B. 802; 16 L, J. Q. B. 49; 

E. R. 1483. J- Q- B. 49; 115 
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plaint was made.on payment of costs to 


the: deféndants; the costs were received: 


‘under protest. The learned Judges held’ 
that the’ principle of the English decisions 
 did-not'apply, as: thé costs had been accept- 
' ed by the defendants under protest-and the’ 
defendants had ‘no choice: in the matter: 
having regard to the form of the order of 
thè- Court." The. principle referred to in 
the above case was fcilowed in: Bank: 
Chaüdra Bose v. Marium Besum (1) Tn 
that case, a suit which was: dismissed for 
` non-prosecution was restored on: an'"appli- 
cation on behalf of the: plaintiff, and the 
"Court made,certain orders 'in. respect of 
the payment of defendant's costs incidental 
to the ‘application, aud the defendants got 


t 


their costs taxed,-and-ohtained-<an allocatur. .. 


It-was held: that having taken this: benefit~ 'demption suit to the following effect:—'* The plain-"' 


under the order the defendants: wete’.pre- 
cluded: fromappealing-.against: it. . 
Itxwill.appearsthat in: the ‘English cases 
as also in. the‘ casecin: Banku-Chandra Bose 
v. MariumBegum. (1).cited above, the oppo- 
site party: haviüg.accepted-the benefit which: : 


. he*would -not have: obtained: otherwise. than... 


under such order, was held:to be precluded. 
from challenging’ the: validity :of the -order. 
In the:case before us, there was no such- 
thing; /The'plaintiff appealed against-the de- 
creeinsóÍfar asitdisállowed compound. inter- 
,est. After:the appeal had been filed, against 
that:-part; ofthe decree- which . disallowed : 
compound -interest he accepted the- costs.. 
(deposited ..by’-the: 'tespondent) and which. 


.. was decteed by thée:lower> Court on the basis ' 


of simple : interest” as to^ which there was. 

no -dispute and which the plaintiff would 

havé..got in any event: whether: the: appeal 

succeeded orifailed. In-these circiimstances; 

the principle-of the cases’ referred to'above 
` does not-apply-to'the present'case; _ 

‘The -appéal-must : accordingly be-allowed: 
The-plaintif will -get å. decree for interest 
at-the rate stipulated in the bond and with 
costs in'all-Courts!: 


ma 


N. HÈ Appeal allowed.' 


- No. 212 of-1920. 
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l January 23, 1923.. 
Present *-—Sir . Norman- Macleod; Kii; 
Chief Justice, and Mr. Justice Crump.- | 
HANMANT alias ‘VENKATESH: ANANT 
HASABNIS-—PLAINTIFF—- - 
APPELLANT . 
. VErSUS 
SHIDU SAMBHU GATADA' 
- AND OTHERS-—DEFENDANTS— 
RESPONDENTS; 
 Mortgage— Redemption suit—Decyee- for Posses- 
sion on payment of specified amount— Payment to be 
made in particular month in any yeaz— Relation ef. 
mortgagor and morigagee, if détermined—- Application 
for execution beyond’ time— Application; whether 
may betreàted' as redemption: suit-—Civil Procedure °° 
Code (Act. V of :1908), s. 47— Limitation . Act’: 
(IX of 1908), Sch. I, Art. 148. ; 


In-1886, a -consént-deécree’ was’. passed’ in a re- 


tiff.do pay-to the defendants- Rs. 


HE tin -r " 
of the debt on mortgage 55 espect 


in the month.. of: 


cı Chattra of any year and the plaintiff do obtain . 


posséssion'iof- thè- lands‘ in suit, considering thé: 
Same to have been ‘redeemed “from thé: mortgage, : 
It should be-undérstood ithat the plaintiff is not. - 


‘entitled. to take» possession of the lands in dispute - -- 


-cation for execution. as 


49 Ind!’ Gas. 894;:21 Bom. 


in any other month” except thé month of 
Chaitva.”’ In 19r9 the plaintiff sought to exeente' 
the decree and: was met'by thé cotitention--thet 
execution was barred by limitation: 

Held, (1) that; the. effect öf the decree was not to.- 
putanend to the mortgage, but onlv to settle the 
mortgage amount, and to direct that if that amount’ ^ 
be paid in'any following’ year. the defendant should -- 


'give back- possession; ; 


(2) that as the relationship of mortgagor and mort- 
gagee continued: after the decreé was passed; thére 
was nothing in it which barred the plaintiff's tight 
to redeem; | l i 


thé Court: under ' 
to treat.the appli-r 
,A suit for-:redemption,. . 
for which the period of limitation was sixty years 
under Art. 148, Schedule I-to ‘the Limitition Act. 


(3) that -it ` was»-open = to’ 
section 47, Civil Procedure Cade, 


Maruti v. ' Krishna, 23-B.-592; x Bom, 


L. Rire 
I2 Ind. Dec. (N. s.) 395, disapproved. - : . 


| Ramji Bapuji Patil ae Pandharinath~ Ravji, 
^R. 567 43/B./334; at p.- 
477 (F. B.), followed. ts pees 2 
Second 'appeel -against the . decision: ofh. 
the District Judge, Satara,- in^ Appeal:: 
Mr. A. G, Desai, for the Appellant.’ 
Mr. H. K. Kulkarni, for the Respondevts,. 


f 


Vol, 72] 
HANMANT V. SHIDU SAMBHU, 


JUDGMENT.—A ‘decree was passed in 
-August 1886-in a suit between the res- 
‘pective predecessors of the parties in 
which a consent-decree was taken in the 
following -words:—The plaintiff do pay 
to the defendants Nos. 2 and3 Rs. 55 
(fifty five -rupees) in respect of the debt 
on mortgage “in” the month of Chatira 
of any year and: the plaintiff do- obtain 
possession of the lands in suit considering 
the same to have been redeemed. {rom the 
mortgage. : It- should be understood that 
the plaintiff is not entitled. to take -posses- 
sion of the lands in dispute in any other 
month except the month of Chattra.”’ ` 


Tke plaintiff is now seeking to execute 
that decree -and was met by the contention 
‘that execution was- barred by limitation. 
"The Trial Court, relying upon the decision 
in Maruls v. Krishna (I); held that the ap- 


plication was: time-barred,- and disallowed . 


the plaintiff's application to treat the Dar- 
khast-as a sutt-under section-47, Civil Pro- 
cedure--Code, as the relationship of. mort- 
-gagor and mortgagee no longer. existed. 


‘This decision was confirmed in appeal 
by’ the District: Judge. : It seems: that: the 
‘decision of the Full-Bench.in Ramji Bapuji 
-Patil v. -Pandharinath Ravji, (2). was mot 

considered. -I-do not think that.the effect 
"^f the decree of 1886 was. to-put an end to 
- the mortgage, and that is the real.test. ‘The 
-relationship of mortgagor and mortgagee still 
continued to exist between the parties, only 
"the-mortgage amount which had previously 
“been in dispute was settled, and it was direct- 
ed that if the plaintiff paid that amount 
‘in Chaitra of any- following year; the de- 
‘fendants- should give-back possession. . If 
the plaintiff. did not-choose to pay the mort- 


gage amount, then he had no right to apply . 


for possession. "It was really a preliminary 
‘decree.’ Itis quite true that in Marui: v. 
Krishna (x) the Court considered that “when 
the words of the decree were vague. and 
indefinite, and -were-to.be considered as 


-() 23; Bom, 592; 1 Bom. L. R. 3; 12 Ind, Dec. 
(8.8) 3 


434 atp 477 (FVB. 


95. DE 
(2) 29 Indc. Cas. i9 21 Bom. L. R. 56; 43 B. 
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really mentioning no 
the decree. should be taken as operating 
from its date, and to be enforceable onlv | 
within three years from that time, unless 
kept alive by application.for execution made 
according to law within’ the prescribed 
period.” 

With all respect I cannot agree with that 
decision under Art. r81 three years are pre- 
scribed as the period of limitation for appli- 
cations for which no period of limitation 
is provided elsewhere in the Schedule, or 
by section 48 of the Code of Civil Procedure 
of r908, and time begins to run from the 
time when the time to apply accrued. The 
plaintiff could apply for the assistance ot 
the Court after he had offered to pay Rs. 55 
and the defendants refused to give him 
possession of the land. ‘Until he paid the 
money he was not entitled to possession, 
and until possession was asked for and re- 
fused he had no right to apply to the Court. 
If he had not tendered the money, he could 
make no application to the Court for as- 
sistance , and it is difficult to see what sort 
of application the plaintiff could have made 
to the Court from time to time. If as a 
matter of fact he was not prepared to pay 
the amount mentioned in the decree, he 
could only say to the Court: “I am not 
ready to pay the amount; I want the time 
extended." The Court would reply, ‘‘There 
is no time mentioned- for the payment of the 
amount, therefore, there is no -necessity for 
you to make.an application to extend time 
which has not expired." But in any. event 
as the relationship of mortgagor and-mort- 
gagee continued -after- the -decree of 1886 
was passed, it cannot be said there was 
anything in- that :decree -which -could be 
considered as barring the plaintiff's right 
to redeem. He would- then come -under 
Art., 148 which prescribes 60 years as the 
period.. of limitation for the. - redemption 
of a mortgage, andif his right of redemption 
is not barred, then. under the decision in 
Ramji Bapuji. Patil. v., Pandharinath Ravji 
(2) he can bring another-suit.for. redemption. 


time"for payiuszt, 


' Therdfore, even -supposing -we are ~ prepared 


to hold that the , Darkhast-is barred - under 


section. 48 of the Civil Procedure Code, then | 


it is still open.ta the Court. under section 47, 
Civil Procedure Code, to treat ‘the Darkhast 
(application). as a suit. for redemption... That 


.. Seems to us.a-perfectly- right course ta, take, 
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SUBBEIR f, MOIDXEN PITCHAI. 
-On that ground, we think, the appeal must 
be allowed, and the plaintiff-appellant must 
be allowed to redeem the mortgaged prop- 
erty. The plaintiff to pay costs in the Trial 
Court. He will get his costs in this Court 
-and in the lower Appellate Court. 


W, C, A. Appeal allowed. 


MADRAS HIGH .COURT. 
SECOND CIVIL APPEAL No. 1624 OF 1920. 
January 18, 1923. 

Présent :—Sir Walter Schwabe, KT., - 
Chief Justice, and Mr. Justice Wallace. 
SUBBEIR—PLAINTIEF—APPELLANT 
Ver Sus 
MOIDEEN PITCHAI AND OTHERS— 
DEFENDANTS—--RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, 
Q. X XI, r. 63— Attachment of debi—Objectton 
ej garnishee dismissed—Sust auction-purchaser 
to enforce payment of debi-—Objecison whether res 
judicata. o < 

A garnishee, whose objection to the attachment 
of the debt on the ground that no debt is due by 
him to the judgment-debtor is disallowed, is bound 
to bring a suit within a year to set aside the order. 
Ií he fails to do so.the order becomes final'and con- 
clusive and the garnishee is barred by the rule of 
ges qudicata trom raising the same objection in 
answer to a suit to enforce payment of the debt 
by the auction-purchaser. [p. 559, col. 1.] 


Appeal against a decree of the Court ofthe 
Additional Subordinate Judge, Tinnevelly, 


“INDIAN CASES; 
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in Appeal Suit No. 48 of, 1920, ` preferred 
against the decree of the -Court . of the 
Temporary . Additional District Munsif, 
Tinnevelly, in Original Suit No. 260 of 1917. 
i Mr. Salem Ramasami Atyar, for the Appel- 
ant. 

Mr. K. V. Luke, for the Respondents. 

JUDGMENT. 

Schwabe; C. J.—In this case the facts 
are that a decree-hoider in a Small Cause 
Suit applied for attachment of a debt 
alleged to be due by one Khader Moideen 
to the judgment-debtor. Notice of that 
application was served upon Khader Moi- 
deen as garnishee and also upon the widow 
of the judgment-debtor as representing his 
estate. She did not appear but the gar- 
nishee appeared and put in a counter- 
statement in which he alleged three things, 
first, that the debt had never been due to 


. the judgment-debtor, second, that it had 


been assigned and he had promised to pay 
the assignee ; and thirdly, that the amount 
of the debt was not Rs. 350 as claimed by 


.the decree-holder but Rs. 300. That appli- 


cation came before the: District Munsif 
the garnishee appearing, and the | District 


` Munsif passed an order in these ‘words: 


* Attachment is confirmed." In due course, 
the debt which .had been attached 
was brought to sale as the property of the 
judgment-debtor in the Small Cause Suit 
and was purchased by the présent plaintiff, 
who was himself the decree-holder. The 
present plaintiff then sued to recover the 
debt. 

It has been held by the District Munsif 
and on appeal by the Subordinate Judge 
that there never was any debt due by the 
garnishee to the judgment-debtor, and in 
fact that the debt which had been supposed 
to be due to the judgment-debtor was. due 
not to him but to his widow, and conse- 
quently the suit was dismissed. 

The question for our determination is 
whether it was open to those Courts.to go 
into this question at all, and, in myjudgment, 
it was not. By section xi of the Civil Pro- 
cedure Code, no Court shall try any suit 
or issue in which, the matter directly or 
substantially in issue has been directly and 
substantially in issue in a former suit bet- 
ween the same parties. Now the whole 
matter decided was directly in issue in the 
execution and garnishee proceedings in 


“Vot yaj 


“1913. It is true that the order made in 
I913 was not at once final, because, under 
O. XXI, r. 63 where a claim or an objection 
is preferred, the. party against whom 
an order is made may institute a suit to 


establish the right which he claims to the. 
_ property in dispute but subject to the resült . 
of such suit, if any, the order shall be con- 


clusive. Now the garnishee did not choose 
within the time limited by the Indian 
Limitation Act, namely, a year, to bring in 


any such suit, and so the matter became - 


conclusive. It having been’ decided by 
the Court in 1913 that the debt was a debt 
‘for Rs. 350 due by the garnishee to the 

_judgment-debtor, as long as that order 
^ stands, it cannot- be re-agitated as between 
the parties to those proceedings. 

We are told that after service upon him 
of the notice calling upon him to show catse 
why-this debt should not be attached 
the garmshee acted upon a notice he had 
received of an assignment of the debt 
to a third party and paid the full amount 
to the third party. I should very much 


doubt the truth of that statement, because ` 


it is exceedingly unlikely, having got notice 
from.the Court that someone was claiming, 
that heshould have paid this alleged assignee 
pending the hearing of the application. 
If he did so, and the result of this judgment 
is that, he will now have to pay over again 


tosome one else, he has no one to blame but.. 


himself for not taking the steps which 
were provided for him by the Code, namely, 

of suing to establish his right under O. 
XXI, r. 63, within a year. I suspect the 
reason why he did not do so was that 
he knew at that time he would not suc- 
ceed, 

‘The decrees of the lower Courts must, 
therefore, be set ‘aside and the plaintiff will 
get a decree, in the usual mortgage-decree 
form, against the defendants Nos. r to 5 
for Rs. 350 and interest thereon at six 
per cent. per annum from the date from 
which interest, was due on the mortgage 
i. e. May 2, 1912, to the date of pay- 
ment with costs both here and in the 
Courts berow. Time for | payment six 
months. 

Wallace, J.---I agree. 

V.N. V. 


Z K. Decrees get aside. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 70 OF 1921, 

January 17, 1923. 
Present :-—Sir Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Wallace. 
S. PARTHASARATHY ATYAR— 
APPELLANT 
Versus 


. M. SUBBAROYA GRAMONY AND ANOTHER 


—RESPONDENTS. 

Transfer of Property Act (I V of 1882), s. 3— 
Succession Act (X of 1865), s. 187—Owner 
under voidable title, whether can pass good title— 
Bona fide purchaser for value— Person in possession 
of property, rights of, notice of—Constructive notice, 
doctrine of, limits of—-Will—Probate not taken— 
Executor, whether can pass possessory title. 

A person who has acquired property under a 
voidable title can himself give a good title to that 

roperty to a bona fide purchaser or mortgagee 
rom him who deals for value and has no notice of 
the defects in the title. [p. 561, col. x.] 

Constructive notice of all the rights of a person 
in possession will be imputed to a purchaser or' 
inortgagee who makes no inquiry of the person in 
Occupation, on the principle that where another 
is in exclusive possession of property and such 
possession is prima facie inconsistent with the full 
right of the vendor or mortgagor and the purchaser 
does not choose to ask what. that possession is, 
he must be taken to have got the information that 
he would have obtained if he had asked. [p. 561, 
col. 2.] 

It is not, however, the duty of a proposed 


purchaser or mortgagee to inquire of every persoü 


who may be on the premises or any part thereof, 
nor does the unknown occupation of a part of the 
premises Eu him on inquiry as to the possible 
rights of the occupier of that portion’ over the 
remainder of the premises. p. 56r, col. 24 
Hunt v. Luck, (1901) x Ch. 45; 70 L. J. Ch. 30; 
83 L.. T. 479; 49 W. R. 155; 17 T. L. R. 3. Kn v. 
Luck, (1902) 1 Ch. 428; 71 In J. Ch. 239; 86 L. T, 
68; 50 W. R. 291, 18 T. IL. R. 265, Humer v. 
Waliers, (1872) 7 Ch. App. 75 at p. 83; 41 L. J. 
Ch. 175; 25 Ll. T. 765; 20 W. R, 218 and Manji 
Karimbhas v. Hoorbai, 8 Ind. Cas. 752; -35 B. 


342; I2 Bom. IL, R. 1044, followed. 


In the case of tenement houses, there may be 
on the premises the actual sub-tenants, their wives, 
families, freinds, guests and so forth. To suggest 
that it is the duty of the proposed mortgagee or 
purchaser to attend on these premises and examine 
narrowly every one of these persons would be 
to him an intolerable burden and to hold that he 
was affected by constructive notice of all these 
persons possible equitable rights over any part of 


. the premises would be an extension of the doctrine 


of constructive notice, which must be kept within 
the limits which have already been fixed. [p. 562, 
col, í. 
Garter section 187 of the Succession Act a person 
who in Court has to prove title deduced irom a 
Will, whether he is plaintiff or defendant, cannot 
do so, without producing Probate. [p. 562, col, 3.1 


A 560 M 


Carlapatti ; Chinna Cunniah v. Cota Wamma- 
&variah, 3 Ind. Cas. 475; 33 M. or, dissented from. 
But a Will of which Probate has not been granted 
cannot be treated as non-existent nor can the 
property pass by intestacy. The-Willis a perfectly 
valid document and the executor under it can 
deal with the property and give a perfectly good 
title though it may be that to complete that title- 
it requires Probate to be taken out at a later date. 
[p. 562, col. 2.] 
1, Section 187 of the Succession, Act is no bar to a 
transferee from an, executor who has not taken 
out Probate but who was in possession and who has 
. given a possessory title-deed, suing on that title- 


deed. to eject a trespasser and the lack of Probate 


“is insufficient to bar the ejectment of such a tres- 
passer. |[p. 564, col i.] -> 
`` Asher v. Whitlock, (1866).1 Q. B. 1; 35 L. J. Q. 
B. 17; 11 Jur. (N. S.) 925; 13 L. T. 254; 14 W.R. 26 
and Perry v. Clissold, (1907) A. C. 73; 76. L. J. 
P. C. 19; 95 L. T. 890; 23 T. L. R. 232, followed. 


Appeal from the judgment of Mr. Justice 
Kumaraswamy Sastri, ,passed in the 
exercise of.. the Ordinary Original Civil 

‘Jurisdiction of this Court in O. S. No. 288 
of 1919. 

. Mr. M. S. Varadachariay for Mr. T. R. Ven- 

katarama Sastriar, for the Appellant. 
Messrs. T. Ethiraja Mudaliar and M, S. 
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the premises to the plaintiff or Rs. 2,000, 
it being stated that Rs. 2,000 was 
required for'the purpose of providing part 
of the purchase-money. ‘This suit has been 
brought by this mortgagee to obtain posses- . 
Sion of the premises. Meenakshi who has 
been for sometime. in occupation. of part 
of one of the two houses resists the claim 
for ejectment alleging that the property 
is hers. ; 

The learned Judge, who tried the case, 
has held that defendant Meenakshi has 
made out her case. He holds that all the 
transactions relating to this property from 
the time of the mortgage to Subbusami 
down to the sale to Subbaroya Gramony 
and including that sale, were - benasnt tran- 
sactions and mere shams. He holds, too, 
that the plaintiff is in no better positicn 
than’ Rajagopal ot Subbaroya Gramony, 
because he is not a bona fide mortgagee fer 
value without notice. ; E 
: I agree with the findings of fact of the 
learned Judge except on two material 


points. I agree that the original mortgage 
to Subbusami by Jambulinga himself was 
not a real transaction. I agree that the 
sale by Rajagopal to Subbaroya Gramony 
was not a real transaction. I am prepared 
also. to accept his view of the character 
and credibility of Rajagopal that he was,an 
impecunious and unscrupulous person. But 
I:do not.agree with the inference that, he 
has drawn from the facts put, béfore him 
Jin relation to.the sale by Mylathammal, 
the widow. Nor do I agree that on the facts 
as found by him, the plaintiff is not a bona 
_jide mortgagee for value. No rational ex- 
planation has been offered to the Court as 
to why Mylathammal should have gone 
, through the form of selling the property 
to her brother.Rajagopal. It is suggested: 
that she.did so either so that Rajagopal 
might be trustee for Meenakshi, her daughter, 
.and after her death, protect the property 
for the benefit of the daughter against 
her husband, or as an alternative, that 
she went through a form of real sale in order 
.to frighten her son-in-law and make him 
more careful in the future in his conduct 
towards her and her daughter. The first 
of these alternatives seems to me to Le 
incredible, for one cannot believe that ber 
mother would hand over her property to her 


 Rangasami Iyengar, for the Respondent. 


: JUDGMENT. 
‘Schwabe, C. J.—One Jambuinga. owned 
..two adjoining houses in Mylapore. He 
~ -purported to .mortgage „them .to .one 
-"Sübbusami whó was the brother of the 
| husband of, Meenakshi, Jambulinga' s daugh- 


-= - 


ter. He then died and left a Will appointing 
_his:widow Mylathammal executrix and giving 
- her power to sell his.property for the.purpose 

` of paying debts and to enjoy what was. left 

. during her life and ‚bequeathing after her 
:. death-what. was left to Meenakshi. Probate 
- has never been taken-out of the Will. Some 

years later, the widow purported. to sell 

» the -property -to Rajagopal, her brother 
for Rs. 1,000.- The, documents .of tilte 

. were handed over to him, the sale-deed was 

, Xegistered and in the presence of the Registrar 
. a--thousand..rupees were handed over by 
- Rajagopal tothe widow. Subbusami joined 
| jn that sale by acknowledging the discharge 
of. his, mortgage which was for a larger 
. amount,. the.:sale-deed,. providing that the 
—saje. was for- the--purpose: of discharging 

,that mortgage. Many years afterwards, 

. Rajagopal purported to, sell the property to 
»Subbaroya .Gramoeny..for,Rs.,4,000, and he 
. with the assistance of-Rejagopal, mortgaged 
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brother in trust after.her death for her 
daughter in the form of an absolute con- 
veyance without iuforming her daughter 


of the fact: and it is admitted. that the. 


daughter was never told anything about it. 


In doing so she would leave her daughter 


at the mercy of her uncle and, if the uncle 
died, she would leave her without evidence 
to attempt, to recover her inheritance from 
the uncle’s heirs. The other aiternative 
. seems to me to be equally incredible. Be 
cause, in order to have the desired salutary 
effect upon the conduct of the son-in-law, 
he would have to be told of the sale, that 
there was a real sale, and one would have 
thought that he would ascertain at once 
that it was not a real sale because his brother 


Subbusami, who was a party to tbe transac- . 


tion, would tell him not to be alarmed, as 
the whole thing was benam: and could be 
disregarded. And, again, if he knew about 


it, how is it. possible that his wife Meenakshi - 


did not know about it? I cannot accept 
either. alternative as a possible motive 


for this curious transaction. It is not the. 


case of a person buying the property and 
putting the name of somebody else as 


` «benami. It is suggested to be the case of 


.& person who has a life-interest and whose 
daughter has a reversionary right to her 
property, voluntarily parting with the prop- 
erty in the sense of transferring it to 
somebody: else. It is.a much more likely 
view, in my judgment, that Rajagopal being 
of the character attributed to him, in some 
way defrauded or tricked’ his sister into 
selling the property to him at an under- 
value and probably, also, knowing full well 
that under the terms of the Will she was 


exceeding her authority in effecting the. 
sale, because at that time there were no. 


debts of the testator which required to ke 
paid. I find on the facts that the sale to 
Rajagopal was a real sale though induced 
-by fraud and, voidable, therefore, on dis- 
covery of fraud by Mylathammal and con- 
sequently also by Meenakshi. [ut a person 
who has acquired property under a woidable 


title can himself give a good title to that. 


property to a. bona fide purchaser or 
mortgagee from him who dealsfor value and 
' has no notice of the defects in thetitle. In this 
_ case the plaintiff admittedly. dealt for: value. 


“He Had in fact no notice at all of anything. 


being wrong from the beginning to the ead 
36 
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of these transactions. He bad. before. him 
the original mortgage, the. Will, .title-deeds 
to the property, the conveyance to, Raja- 
gopal and the endorsement by the original 
mortgagee. He knew nothing of Meenakshi 
or that she had ever resided on the premises. 
But it is argued that he had constructive 
notice of all Meenakshi's claims by reason ` 
of the fact that, unknown to him, she was - 
at the date of sale in possession of a part 
of the premises. Now, the doctrine of con- 
structive notice is one that applies here as 
well as in England, and here the requisites 
for it are stated in section 3 of the Transfer 
of:'Property Act which runs thus :—‘A 
person is said to have notice of a, fact when 
he actually knows that fact or"when, but 
for wilful abstention from an enquiry or 
search, which he ought to have made, or 
gross negligence, he would have known it, 
su irr ee .. In England, 
as-here, it has been held that constructive 
notice of all the rights of a person in posses- 
sion of property sold or mortgaged. is. to be 
imputed to purchasers or. mortgagees who 
made no enquiry of the persons in occupation. 
But the rule depends upon the principle 
that where another is in exclusive posse: sion 
of the property and such. possession would 
be prima facie inconsistent with the full 
rights of ownership of the vendor or mort- 
gagor and the purchaser does not choose 
to ask what that possession is, he must be . 


taken to have got the information that he '' 


would have ob ained if he had asked. It 
has, however, frequently. been laid down 
that that doctrine has gone to its full length 
and must not be extended, and it has never . 
been he d that it is the duty of the proposed 
purchaser, or mortgagee to enquire of every 
person who may be on the premises or any 
part of those premises. Nor has it been 
suggested that the unknown occupation 
of a part of the premises would put him 
on enquiry as to the possible rights of the 
occupier of that portion over the remainder 
of the premises.. There is indeed strong 
authority to the contrary. That Master 
of Equity, Mr. Justice Farwell, as. he then 
was, in Hunt v. Luck (x) with whose judg- 
ment the Court of Appeal in Hunt v. Luck (2) 


: (1) < (1901) 1 Ch: 45; 70 L. J. Ch. 30; 83 L, T. 
479; 49 W.R. 155 ; 17 T. L. R. 3. E 

(2 (1902) 1 Ch. 428; 71 L. J. Ch. 239; 86 I, 
T. 68; 5o W, R. 291; 18 T. Ia R. 265. 
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' agreed, said thus: 
' gagor offers property stated to be subject 
- to tenancies, there is nothing in the fact 


. rise to any suspicion, 
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* Tf.a vendor or mort- 


that the tenants are in ic die to give 
Ss gc n 
Hunter v. Walters (3), it was held that if 


: further enquiry as to title of a small part 
. 9f the estate would have been a defect in 


title as the whole estate, the purchaser was 
not to be held to have constructive notice 
of that defect. In Mangit Karimbhar v. 


' Hoorbat (4) it was held that the fact that 
' a person was in occupation of a small part 


| there 


- title might be 


~ 


of a house dia not put a purchaser on con- 
structive notice of that person’s rights 
as to the whole house. But, apart from 
authority, one has to see here whether there 
has been wilful abstention from enquiry 
or gross negligence and I fail to see how 
can be wilful abstention or gross 
negligence in a failure to enquire from 
every body on the premises what their 
In the case of tenement 
houses, there may be on the premises the 
actual sub-tenants, their wives, families, 


“ friends, guests, and so forth. To suggest 


that it is the duty of the proposed mort- 
gagee or purchaser to attend on these 
premises and examine narrowly everyone 
of these persons would be to him an intoler- 


. able burden and to hold that he was affected 


- 


by constractive notice of all these persons" 
possible equitable right&overany part of the 
premis:s would be an extension of tbe doc- 
trine of constructive notice which, as I have 
pointed out, has long been held, must be 
kept within the limits which have been 
fixed. I find nothing in the case to put 
the plaintiff upon any inquiry to Meenakshi's 


' rights and I hold that he is a mortgagee 


for value without notice. 
An attempt was made before us to contend 
that the defendant had a prescriptive title 


. as against plaintiff, that she and her mother 
- had been in adverse possession of this 


. property over I2 years. 


was set up in the Court below and no such 


. issue was Lefore that Court. In my judg- 


ment it is much too late to raise such a 
point now when it is obvious all the materials 


(3) (1872) 7 Ch. App. 75 at p.83; 41 L, Je 


Ch. 175: 25 L. T. 765720 W. R. 21 
ét. 8 Tad. Cas. 752; 33 B. 342; 12 Bom. IR, 


No such defence: 


which would be. required to decide that 
question properly - are not before the 
Court. s 
On my finding that the plaintiff is a mort- 
gagee for value, it follows that he is entitled 
to succeed in the action unless there is some 
infirmity in his own title, and this brings me 
to a point which has been fully argued before 
us under section 187 of the Succession Act 
which applies to the will of. Tambulinga 
in this case. By that section no right as 
executor or legatee can be established in any 
Court of Justice, unless a Court of competent 
jurisdiction shall have granted probate 
of the will under which the right is claimed 
or shall have zranted 1 tters of administra- 
tion. Now the position in this case is rather 
curious, The defendant Meenakshi has no 
right to this property at all unless she takes 
under the will from Jambulinga. It is not 
right, as has been suggested in some cases, 
to treat a Will of which Probate has not 
been granted as non-existent and the prop- 
erty passing by intestacy. On the contrary, 
the Will is a perfectly valid document. 
The executor under it can deal with the 
property and give a perfectly good title, 
though it may be that to complete that 
title it requires Probate to be taken out at a 
later date. The defendant then having 
no title under the Will which she can prove 
and seeing, too, that her right as reversioner 
might be affected when Probate has been 
granted, she says that she is prepared, as 
far as this case is concerned, to be treated 
as a mere trespasser in possession of the 
premises. She says “you, the plaintiff, 
cannot turn me out, because you can- 
not prove your title without: proving that 
Will and you cannot prove that Will without 
producing the Probate of it." Now the 
law as stated in section 187, in my judgment, 
is the same as the Law of England on the 
subject. And I think that it is, that a 
person who in Court has to prove title and 
has to deduce that title from a Will, whether 
that person is plaintiff or defendant cannot 
do so without producing Probate, and I 
do not agree with the cases which have 
suggested to the contrary such as Carlapatti 
Chinna Cunniah v. Cota Wammalivartah (5) 
which seems to have decided that a defendant 
can claim as a legatee under an | unproved 


(5) 3 Iud. Cas, 475; 33 Me 91. 


Lad 
- 
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‘Will. This would not prevent a defendant 
resisting a claim by an heir-at-law by 
producing and proving a Will of which 
Probate had not been granted. But the 
difficulty which would have been put in the 
plaintiff's way, if the view which I have just 
expressed is correct, is in this case removed ; 
because, Mylathammal who sold and con- 
.veyed to Rajagopal, she being executrix 
of the Will, was herself in possession of the 
property, and she had a tight to that posses- 
sion and she could give .that possessory 
right to Rajagopal and that right to posses- 
sion would be included in the conveyance 
by her of the property absolutely. ‘The 
plaintiff in this case stands in the shoes of 
- Rajagopal as far as title is concerned. He, 
too, has that possessory title which can be 
used by him to eject a trespasser. (See Asher 
v. Whitlock (6) approved by .the Privy 
Council in Perry v. Clissold (7). If, on the 
other hand, the defendant Meenakshi was 
entitled to rely upon the Will, it would follow 
that the plaintiff could equally rely upon it 
and then he would be able to say that he 
innocently took the property from a pur- 
chaser from an executrix who had a right 
given by the Will.of selling the property and 
that he is not concerned with the fact that 
. the executrix exceeded the authority which 
she in fact had, and there would also arise in 
that eventuality an interesting question 
-how far the daughter claiming as a lagatee 
_is estopped by reason of the acts of her 
mother, the executrix, as well as of her 
father, the testator. 

For these reasons, in my judgment, 
the plaintiff is entitled to succeed, for his 
mortgage is a good mortgage as against 
the defendant Meenakshi. Her rights to 
redeem. on payment of principal, interest 
aud costs must depend on the terms of the 
mortgage which she, no doubt, can get Ra- 
jagopal to- enforce. "he mortgage being a 
. usufructuary mortgage, the plaintiff is entitl- 
: ed to possession. This appeal must be 
allowed with costs here and below., Judg- 

ment must be entered for the plaintiff for 
possession and for enquiry of mesne profits.. 

Wallace, J.—I agree. 


(5) (1866) 10. B. 1; 35 L. J. Q. B.17; 11 Jur.. 
(N. S.) 925; 13 L. T. 254; 14 W.R. 26. 
m si? i C. 73376. J. P. C. 19; 95 LTr’ 


I.I. R.232. 


" 
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The plaintiff is suing to eject the second 
defendant from certain property. He holds 
the title-deeds for that as from the original 
owner Jambulinga, and is prima facie entitled 
to be ppt in possession under his usufructuary 
mortgage and to eject second defendant 
on the strength of his documents, coupled 
with his payment of good consideration for 
his mortgage, until it is otherwise shown 
that he has not obtained a vido title to 
eject. 

As against plaintiff's case, the secoud 


-defendant has put her case, as I take it, on 
four grounds. Firstly, that, Exhibit D, ia 
particular the really important document 


in this case, is benamt.; secondly, that if 
Exhibit D is not benami she is entitled 


to ignore her father’s Will, remain on the 


property as the heir to her father; .thirdly, 
that if Exhibit.D is not benami and the Will 


-accepted, she is entitled to remain on the 


property on the ground that her mother 
had no right to sellit, and, fourthly, that 
assuming that Exhibit D is not benami and 
she gets no title even under the Will, she 
can maintain her possession as a trespasser 
against the plaintiff unless be is able to 
prove a better title. i 


Grounds Nos. 2 and 4 may be shortly 
disposed of. It is quite clear that 2nd 
defendant cannot ignore the Will, The 
property. was the self-acquired property . 
of her father and he left a Will. There was : 
no intestacy. The Will, Exhibit M, is register- 
ed, has been attested by witnesses on both 
sides in this case and although denied by the 
second defendant has beenaccepted as genu- 
ine by the Trying Court and it does not 
matter whether beforethe suitthe second de- 
fendant was aware of it or not. Ishould have 
been inclined to hold further that, until 
the second defendant had taken out Probate, 
she cannot plead in defence any right as 
legatee under the Will, had not a Bench of 
this Court apparently held in a case report- 
ed as Carlapatti Chinna Cunniah v. Cota 
Wammalivariah (5) in which however, the 
facts are not very clear, that section 187 o! 
the Indian Succession Act did not preclude 
her from doing so. At any rate, it is quite 
clear that the 2nd defendant cannot ignore 
the Will since if she does so she has otherwise 
no Py to the property. Therefore, ground 
No, 2 fails. 
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JAS to ground No. 4, I agree with the 
learned Chief Justice that section 187 is 
no bar to a transferee from an executrix 
, Who has not taken out Probate but who was 
in ‘possession and who has given ;possessory 


title-deéd suing on that title deed to eject. 


'a trespasser. It cannot be said that the 
‘transferee ii such a case has not a better 
title to possession than the trespasser and the 
lack of Probate is insufficient, under the 
.authorities quoted, to bar the ejectment 
of such a trespasser. 


The next point is ground No. r. Tt relatesto 


the question whether Exhibit Dis a genuine 
sale. That Exhibit D was a benam? docu- 
ment under which no transfer‘of the property 
was at all intended, as the Trying Court 
"has held, I find very difficult tə- believe. 
There is really no evidence to. prove it and 
the onus lies on those who assert it. ‘The 
hearsay statement of the widow reported by 
- Vinayaka Mudali is not evidence that the 
. Statement was true and is partly countered 
“by the fact that the. sale-deed was handed 
over to the transferee. The only attestor 
examined, D. W. No: 2, who. speaks to its 
behaminátüre is on the second defendant's 
own admission the real contesting defendant 
in this cage. The reason alleged for benamt 
' document, namely, to frighten the second 
-defendaht' s husband, is unintelligible if it 
is true as contended that it was kept from 
his knowledge altogether. Further, it seems 
inctedible that the widow of Rajagopal or 
. B. W. No. 2 or 2nd deféndant’s husband, 
if he knew of it, would not at some time 


have told -second defendant about the real - 


nature of the transaction which, on the 
-face-of it, robbed her of her rights and made 
sure that. the title-déeds were handed to 
‘her. In my view, the second defendant 
has -no’ reasonable explanation why the 
documents Exhibits-E, M and D were not 
with her. I cannot believe that she did not 
know that they were in possession of Raja- 
gopal (sic.) ‘should have been left i in posses- 


sion of these title-deeds ever since'1906 or 


“why it was necessary to keep up the benami 


farce after the deathof second defendant's . 


husband in 1910. It is further difficult 
"to believe that second defendant would not 
. have heard that Rajagopal himself wasmort- 


' gaging the porperty in r9o8 her husband’s - 
» bfotlief- having attested that mortgage, 


It is quite clear to me that she- knew of 


-Raiagopal’s title and, for reasons ‘wh 
to hersef, refrained from challenging it. 


Against these considerations are set the 
alleged low price and the fac: that Exhibit D 


.was executed ostensibly to discharge Ex- 


hibit E. I am not so clear as the Trying 
Court that Exhibit E was benami but 
accepting it to be so there is nothing to show 
that the widow knew that it was so, and 
at this distance of time I am not prepared 
to assume in the absence of evidence that 
she did know. If Rajagopal was, as con- 
tended by second defendant, villain enough 
to cheat her by Exhibit D, he would not 
scruple by using Exhibit E to cheat her 
mother alio. ‘The theory that the ostensible 
mortgagee Subbusami and Rajagopal collud- 
ed to cheat the widow might easily account 
for the low figure in Exhibit D. It is also 
not as clear as the Trying Court found that 
Rajagopal could not have raised Rs. 1,000 
on loan then, as he was able to do in 1905 
under Exhibit Q, which if he was an insolvent 
as suggested it is unlikely that the widow 
would choose him as benamidar. -Her re- 
fusal of Vinayaka Mudali's offer of Rs. 2,000 
was not very reasonable as by selling to 
Rajagopal she was at least keeping the 
property within the family, end probably 
securing herself in continued occupation 
thereof. As to.the tenants paying rent to 
the widow, such occupation with Rajagopal’s 


_permission may be the very simple explana- 


tion for that;-and there is no evidence free 


. from grave stispicion that for any length of 


time they paid rent to second defendant or to 
any one on her behalf and not on behalf 
of Rajagopal. 1 find it difficult to believe 
that if Ayyathambi was collecting rent 
for second defendant he never informed her 
of the sale-deed which he attested by her 
mother to Rajagopal: The fact that ske 
pleaded she did not know of the sale is enough 


-to dispose of the idea that the attestor . 


to Exhibit D was collecting rent, for her. 

The execution of rental agreements by Raja- 
gopal, and first defendant may be due 
merely to the fact that they had a sus- 
picion that the tenants were then preparing 
to side with second. defendant: .There is 
thus no convincing evidence that Exhibit D 
must have been benanmt and I, therefore, agree 
with thelearned Chief J ustice that Exhibit D 


.imüst be held to have been a genuine $ale 
_trangterting all the vendor's rights in the 
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defendant cannot resist the plaintiff's suit 

O41 the plea Ped E vhibit D was bonami. 
Ground No, :3 remains. Tha question 

is wither or not s22924 defendant's mother 


“hada right to sall under Exhibit D so as to. 


‘bind second defendant by thesale, . It seems 
unlikely that the mother would wish to 
defraud the daughter. No. reason why she 
should do so is suggested. It, therefore, 


Seems probable that «he must have at least - 


believed that the debt under Exhibit D 
was a genuine debt. On this point again I 
would call in aid the Will. I have’ said that 
the sacond defendant cannot reprobate it, 
and if she now approbates, it is to claim 
rights to herself, she cannot be heard to 
reprobate it so as to destroy the mother’s 
tight and authority under it. That is, 
she cannot be heard to deny that the mother 
had the authority of the testator to sell 
the prop arty to discharge his debts and that 
she herself is entitled only tothe residue of 


the property after such sale. As to whether . 


there: was necessity for the sale, t.e., 
whether -there was a genuine debt ‘under 
Exhibit E, it.is clear to me that Jambulinga 

when he died left Exhibit E, . 
Will among.other documents, to his widow, 
and thus, in my view, represented to his 
widow as to others that the. debt’ under 
Exhibit E was genuine and one which fell 
to be discharged under the Will, and the 
widow, as I find, believed that it was a 
genuine .debt. Second defendant, who 
claims under the Will. of the testator 
who was guilty of this - representation 
which „resulted in a genuine sale 
under Exhibit D, cannot in my, view be 
heard to say that this wás not a bona fide 
sale by the widow, 1. e., bona fide so far as 


she was concerned and that it was not vali- 


-dated-by the authority given under the Will. 
For this conclusion reference may be made 
to the Privy Council -case in Luchmun 
Chunder Geer Gossain v. Kallt Churn Singh 
(8).. 
I accept the finding of the Trying* Court 
"that Exhibit E was benam: there was a 


misreprésentation by the testator that it was- 


‘a genuine debt, which misreprésentation 
binds .the residuary legatee who claims 
B the Wil ane the pea that there was 


(8): dia W. R 2925-4 ' Sar. P. C. Je. 802 (P, e. 
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property to- Rajagopal; There efore, the second | 


and his. 


It, appears to me then that even if . 
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no real debt cannot pe a panan by the 
20d dsfeidant against -one who was no 
party to the ‘sale Exhibit D. For the 
parpos3s of this cas» it must be held that 


.ExhibitI* was genuin? sale for the discharge 


of a genuine debt and, therefore, valid and 
bi diag ou the testator's legatee under 
the authority given by-the Will which the 
second defendant cannot reprobate. 
Iwould hold, therefore, that second defend- 
ant can have no locus standi to challenge 


-the title of. Rajagopal. under Exhibit. D 


ot his ability to hand on a good title to first 
defendant and through him to plaintiff. 

It is no part of second defendant's business 
to chatlenge the consideration paid by the 
first defendant to Rajagopal or plaintiff's 

title as against Rajagopal, since, even if 
Exhibit L was benamt, plaintiff can, if it 
were ‘necessary’ for him to do so, plead in 
this case that he was a bona fide purcheser 
without notice of. the benami nature of 
Exhibit L and hold’ up his mortgage against 
Rajagopal. 

In the view, thén,that second defendant 
has no real legal claim which can be heard 
to this property, the question of constructive 
notice to plaintiff of her claim which has 
been -argued at length before us will not 
arise nor would it matter whether or not. 
he knew the extent of her-claim before his 
mortgage. It is only if her claim is:a good 
one in law that it is worth-while contending 
that plaintiff, a mortgagee for value, was 
guilty of wilful abstention from’ enquiry 

or gross negligence, and,consequently must 
be ‘deemed to have. had notice of her claim 
and his mortgagor’s inability. to convey 
to him a good title: ‘That, even so, there was 
any such wilful abstention. .or- -gross negli- 
gence I find it difficült to deduce. I do not 
go further into this question asI agree with 
the learned Chief Justice for the reasons 
given by. him that no wilful abstention 
or gross negligence on the part of Plaintiff l 
has beém ajan En, . 

V. N. V.. e 


Z. E. » Appeal allowed, 
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APPEAL FROM PUNJAB CHEF COURT. 
i . February 27, 1922. : oe 
` Present :—Viscount Haldane, Viscount 
, Cave, Lord Dunedin, Lord Shaw, Lord 
Phillimore, SirJ ohn Edge and Mr.'Ameer Ali. 
CHHAJJU RAM—DEFENDANT-—APPELLANT 
VEI SUS 
NEKI AND OTHERS—PLAINTIFFS— 
y RESPONDENT'S. `- 


+ 
1 


' Civil Procedure Code (Act V of 1908), 0. 


XLV II, r. 1— Any other sufficient reason,” 
meaning, of—Decision wrong on merits— Review, 
whether permissible. 
' Rule x of O. XLVII of the Civil Procedure 
Code must be read as in itself definitive of the 
limits within which a review is permitted, and the 
words “any other sufficient reason” occurring in 
the rule, mean a reason.sufficient, on grounds at 
least analogous to these specified immediately 
previously: .[p. 569, col. 1.] 

The fact that a judgment is wrong on the merits. 
is no ground for granting a review. [p. 569, col. 2.j 

Charles Bright & Co. v. Sellar, (1904) 1 K. B. 
6; 72 L.]. K. B. 921; 89 L. T. 431; 20 T. L. R. 


12; 32 WS R. 148 and Roy- Meghraj v. Beejoy , 


Gobind Burral, 1 C. 197; 23 W.R. 438; 1 Ind. 
Dec. (N. 5:) 126 referred to. 


Appeal from two judgments of the 
Chief Court of the Punjab, dated July 22, 
1918, and December II, 1918, and a decree 
of that Court of the latter date, which 
affirmed a decree of the Subordinate 
Judge of -Hissar.. | i 


' Sir- George Lowndes, K. C., and Mr. 
Dube, for the Appellant. 

mE JUDGMENT, i 

Viscount Haldane.—This appeal is brought 
from two judgments of the Chief 
Court of the Punjab anda decree following 
on them, which-afhrmed a decree of the 
Subordinate Judge of Hissar: In tke litige- 
tion out of which the appeal arises the respcn- 
dents were plaintiffs., They claimed to baye 
validly exercised a right of pre-empticn over 
certain lands which the respondent Mrs. 
Forbes, who was mede a defendert erly 
formally, had sold to the appellert. Into 
the details of the transection it is not re~ 
cessary to enter et great lergth, for their 
. Lordships are of.opinion that the cese must 
be disposed of on a principle governing 
procedure which will appear. presently. 
It is sufficient to state that Mrs. Forkes 
sold to the appellant her proprietery rights 
in the subject-matter of the suit, two vil- 
lages called Mauza Kagsar and Mauza Jamni 
Kera, by a deed of sale on 2nd Octoter 





1912. The price,*Rs. 42,000, was paid, and, 
the appellant took possession. Shortly after- 
wards, the respondents other than Mrs. Forbes 
sued the appellant to set aside the sale and 
for a decree for possessiort of the former of 
the two Mouzas on payment of Rs. 15,000. 
They claimed that they were Gaur -Brah- 
mans by caste, and were occupancy te- 


- nants of that village and members of an 


agricultural tribe of the village within the 
meahing of the Alienation of Land Act, 
XIII of 1900 of the Punjab. "They further 


alleged that no formal notice - or: 


information had been given to them of 
the proposed sale of the village, which 
sale had been completed secretly and collu- 
sively, and that they were entitled to a 
tight of < pre-emption. : Among other 


- 


defences raised by the appellant was this, ' 


that in reality. the plaintiffs-respondents 
were suing on behalf of third persons who 
had no right to purchase the village, and 


that in consequence no such right of 


pre-emption could be asserted on the part 
of the persons suing. 


The learned Subordinate Judge tried a 


number of issues in the suit, which 
raised, among others, the question whether 
the plaintiffs were suing for their own benefit 
and had a right of pre-emption. -In the end, 


he found in favour of the plaintiffs on all 


the material issues, including those raising 
the questions just referred to. "The present 
appellant then appealed to the Chief Court 
of the Punjab. A Division Bench of that 
Court, consisting of Scott-Smith and Les 


lie-Jones, JJ., reversed the judgment of 


the Subordinate Judge, hoiding that the 


plaintiffs’ claim for pre-emption was really 
one on behalf of third persons who had no 
such right. They had allowed, as an addi- 
tional ground of appeal, the ccntenticn to te 
brought before them that the svit had teen 


instituted inthe interests of third perscris 


who were non-agriculturists ard hed cn 


that account no right of pre-emplicn, crd ' 


: had given leave to tke deferdentio.adduce . 
further’ evidence on tke rcint,  incltding | 
the records of certain  prcceedings. In. 


the result they allowed the appeal, kolding ` 
that, because the-plaintifis were not suing - 


for themselves alone, tut for themséh gs 


in conjunction -with other peisons, their: 


claim to pre-emption was rot mzeintainable, 


The plaiítifs. then ‘applied, under O, 


1 
\ 
, 
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XLVII, r. I, of the Code of Civil Proce- 


dure, 1998, for a review of the judgment | 


of the Division Bench on the ground that 


the Division Bench ought not to have ad-: 


mitted the additional ground of appeal, 
and that the learned Judges were misled 
into holdiug that the facts found by them 
disentitled the plaintiffs to a decree. 

Tne application for review came before the 
same Chief Court, not constituted as before 
but differently. At the second hearing 
the Division Bench was made up of Wilber- 
force, J., another Judge of the Chief Court 
aud Scott-Smith, J., who had sat at the pre- 
vious, hearing. ‘These learned Judges held 
that the previous Division Bench was right 
in admitting the additional evidence, 
especially as uo objection had been 
taken by the plaintiffs to its admis- 
sion, and that that Bench did nght 
in considering it. But the second Divi- 
sion Bench thus newlv constituted then 


. , proceeded to deal on the merits with the 


judgment brought before them under the 
Cole for review, treating the view of the 
law taken by the previous Division Bench 
a; matter that was open to them as if on an 
appeal. They held that the previous deci- 
sion of the cass had ‘‘ proceeded upon an 
incorrect exposition of thelaw." Accept- 
ing on this ground the application for 
review, they directed the "appeal to go before 
tae Bench for their decision." In accord- 
ance with this direction the case was heard 
by a Division Bench of the: Chief Court 
constituted o: Wilberforce, J, and another 
Judge wao had not previously heard it, 
LeRossignol, J. These learned Judges 
considered ' certain other grounds of 
appeal which had not been decided 
by Secott-Smith and. Leslie-Jones, JJ., 
being immaterial in the view which 
they had taken. They decided these 
points adversely to the appellants 
and then followed the decision o: Wilberfoce 
and Scott-Smith, JJ., at the second hearing 
by the Chief Court, and dismissed the appeal. 

.It will be observed that the question with 
which their Lordships have to deal is 
one concerned’ not with appeal to a Court 
of Appeal, but with review by the Court 
which had already disposed of the case. 
In England it is only under s'rictly 
limited circumstances that an application 
ior such a review.can be entertained. In 
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India, however, provision has for long 
past been made by legislation for review 
in addition to appeal. But as the right 
is the creation of Indian statute-law, it is, . 
necessary to see what such statutory law ` 
really allows. 

The law applicable to the present case is 
laid down by O. XLVII, r. I of the Code 
of Civil Procedure, 1908. This rule is 
enacted in the following terms :— 

“Any person considering himself aggrieved, 
(a) by a decree or order from which an appeal 
is allowed, but from which no appeal has 
been preferred, (b) by a decree or order from 
which no appeal- is allowed, or (c) by 
a decision on a reference from a Court of 
Small Causes, and who, from the discovery 
of new and important matter or evidence 
which, after the exercise of due diligence, 
was not within his knowledge or could not 
be produced by him at the time when the 
decree was passed or order made, or on 
account of some mistake or error apparent 
on the face of the record, or for any other 
sufficient reason, desires to obtain a review 
of the decree passed or order made against 
him, may apply for a review of judgment 
to the Court which passed the decree or 
made the order.” 

By rule 5 of the same Order it is provided 
that— 

"Where the Judge, or Judges, or any one 
of the Judges, who passed the decree or made 
the order, a review of which is applied 
for, continues or continue ‘attached to the 
Court at the time when an application for 
the review is presented, and is not or are 
precluded by absence or other cause for a 
period of.six months next after the appli. 
cation from considering the decree or 
order to which the application refers, such 
Judge or Judges or any .of them shall 
hear the application, and no other Judge 
or Judges of the Court shall hear the 
same." 

Their Lordships observe that Wilber- 
force, J., was not one of the Judges 
who passed the decree or made the 
order reviewed. They understand that 
Leslie-Jones, J., was precluded by ab- 
sence from sitting. But this circumstance 
makes no difference to what is prescribed 
by rule 5. Itis clear that Wilberforce, J., 


was precluded by the language from hear- 


ing the application, and: this in itself would. 
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be a fatal objection to. the judgment in re- 
view. The Court of review had to be 
composed.of Scott-Smith, J., alone, a cir- 
cumstance not without importance for the 
^ large considerations which follow. 

But larger considerations present them- 
selves.. The Order re-enacts with im- 
portant variations legislation on the sub- 
ject of review which has been in operation for 
a long time past. 

Iftheir Lordships felt themselves at liberty 
to construe the. language of O. XLVII 
of the Code of Civil Procedure, 1908, wiih- 
out reference to its history and to the dè- 
cisions upon it, their task would not appear 
to be a difficult one. For itis obvious that 
the Code contemplates procedure by way, of 
review by the Court which has already given 
judgment as being different from that by 
way .of appeal to a Court of Appeal. ‘The 

three cases in which alone mere review’ is 
permitted are those of new material over- 


looked by excusable misfortune, mistake or. 


error apparent on the face of the record, 
- or "any. other- sufficient reason." The 
first two alternatives do not - apply 
in the present case, and the expression 
“sufficient,” if this were all, would naturally 
be read as meaning sufficiency of a 
kind analogous to the two already-specified, 
that is to say, to excusable failure to brirg 
to the notice of the Court new and important 
matters, or error on the face of the record. 
But before adopting this restricted const: uc- 
tion of the ,expression “sufficient” it is ne- 
cessary to have in mind, in the first place, that 
the provision as to review was not introduced 
into the Code for the first time in 19608, 
but appears there as a modification of 
previous. provision made in earlier 
legislation ; and, in the second place, 
that the extent. of the power cf a 
Court in India. to review its own decree 
under successive forms of legislative pio- 
. vision has been the subject of a gocd deel 
of judicial interpretation, not, hcwever, 
in all cases harmonious. That the rower 
given by the Indian Code is different frcm 
the very restricted power which exists in 
England appears plein from the decisicn 
in Charles Bright & Co. v. Sellar (x) wkcre. 
the Court of Appeal discussed the history. of 


(y (z904) 


K. B. 6; 72 L. J. K. B. . " 
Ren So J 921; 89 n. 


I 
Le R12; 52.W. R. 148; . 


» 
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the procedure in ‘England ‘and explained 
its limits. ; JE we a 
Turning first to the eatlier forms assumed 


in Indian legislation on the matter in ques- | 
tion, their Lordships observe thatthe Bengal 


. Regulation XXVI of 1814, by section 2, 


confers on the Courts there mentioned a power. 
of review analogous to that under consider- 
ation, excepting that the expression “‘other- 

wise requisite for the ends ‘of justice” 

is: added, an expression which may have ` 
been regarded as enlarging the scope cf 
the word "sufficient," used as it was in much 


. the same way as in the present Code. ‘The | 


expression “requisite for the ends of justice” 
is again introduced in section 8 of tke Code. 
of the Civil Procedure cf 1859. But in., 
the Code of 1877 the: language is- varied, 
and the law is enacted in sutstantially. ike 
more restricted words in which itis enacted, 
in the Code of 1908. Upon the construc- 
tion of the language used from time to time 
by the legislature, . there has been much . 
divergence of judicial opinion. For example, 
even on the wider words in ike Code of 1859, 


‘the High Court at Calcutta in the case of Key 


Meghraj v. Beejoy Gobind Burral (2) edcpt- 
ed the restricted construction and leid. 
down emphatically that there cculd Le 
no re-heziing for the purpcese’ ci seeirg 
whether a different conclusicn cn tke merits. 
should te edoptcd. Cn ike otter teerd, 
in Nusseerooddeen Khan v. Induinorain 
Chowdkry (3) the majority of the Ccurt 
appear to have considered thet the wicer 
meaning should te attributed to the 
language. 


Their Lordships have examined numierovs: 
authorities, and they have found much 
conflict of judicial opinion on the pont 
referred to. Thete is plainly no such pre-' 
ponderance of view in either direction as 
to render it clear that there is any setticd 
ccurse of decision which they are under 
obligation to follow. Some cf the decisions 
in the earlier cases may have heen influenced 
by tHe wider form of expression then in 
force, and these decisions may have had 
weight with thelearned Judges, who in cases 
tuning on the subsequent Code, had re- 
garded the intenticn cf the legislature as 


(2) 
126.” 
(3) 5 W.R. 63; B. L. R, Sup. Vol, 367: |. 


1 C, 167; 23 W. R. 438; 1 Ird, Deci (N. S.) 
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rethaining unaltered. But their Lordships 


are unable to assume that the. language. 


used' in the Codes of 1877 and 1958 is 
intended to leave open the questions which 
were raised on the language used im the 
earlier legislation. They think that r. 1 
of O: XLVII must be read as in itself 
. definitive of the limits within which review 
is to-day permitted, and the reference to 
practice under former 
tutes is misleading.' So construing it thev 
interpret the words “any other sufficient 
reason" as meaning a reason sufficient 
on -grounds at least analogous to «hose 
specified’ immediately previously. Such 
an interpretation excludes «from the 
power of review conferred the course 
taken by the second and third Divi- 
sion Benches, composed of Wilberforce, J., 
and Scott-Smith, J., and by Wilberforce, J., 
and LeRossignol, J., respectively. The re- 
sult is that the judgments given by these 
two Division Benches ought to be set aside, 
and that of the Bench of the Chief Court 
composed of Scott-Smith-J.,.and Leslie- 
Jones, J.,-restored, so that the suit will 
stand dismissed. The respondent-plain- 
tifis must pay the costs here and in the 
Courts below. 

. Their Lordships will humbly advise His 
Majesty accordingly. 
W. C. A, Appeal accepted. 
Solicitois for the Appellant.—Messrs. T. 

I. Wilton & Co, >~ 


and different Sta- | 


‘LAHORE. HIGH. cou RE. 
MISCELLANEOUS: First. APPEAL No. 1580 
OF. 1922. 
August 3, 1922. 
Present -.—Mr. Justice ‘Campbell. 

Tur Firu RAGHBIR SINGH-JASWANT 
SINGH or QUETTA—DEFENDANIS-- . 
APPELLANTS 
versus 
NARINJAN SINGH AND OTHERS 
— PLAINTIFFS 
AUTAR SINGH anp Spo xm pa 
— RESPONDENTS. 

Civil Procedure Code ( Act V g 1908), O0. KA XIX, 
Wc Oy ALA Lo O0, XLIII: r. Y (s)— 
Order dir tang defendant to prepare -inventory 


and keep accounts; nature of— Order declaring that 
apboiniment of Receiver ts necessary— Appeal— 


Receiver, when to be appointed— Hindu Law— 
joint family—Manager, whether necessary —Pve- 
sumpion. 


An order directing a defendant to-prepare an 
inventory of the property in dispute and to keep 
accounts falls under Ô. XXXIX, r. 1, of the Civil 
Procedure Code and is appealable. [p. 574, col. r.] 

An order of a Court that a Receiver should.be 
appointed in a case, without appointing anybody 
by name as Receiver, and adjourning the case 
to a later date for so appoiuting one is an order 
under O. XL, r. 1 of the Civil Procedure Code and 
is appealable under O. XLIII r. r (s) of. the Code. 
IP. 571, col. 2.] > 

(Case-law discussed.) 

in a suit for partition of joint family. property 
the Court should not appoint a Receiver except 
By consent or upon proof by the plaintiff that 
prima facie he has a very. excellent chance of 
succeeding in establishing the case made out. in 
the plaint, and that the property in possession 
of the opposite party is in danger of being wasted, 
LP. 573, col. 1.] 

- InSucha case, ordinarily, the defendact's share 
in the property would be ample security for any 
claim which plaintiff might be able to substantiate 
in any suit for damages. [p .573, col. 1.] , 

A Civil Court should not appoint a Receiver 
in respect of agricultural land of which the plain- 
tiff is not'in possession and which the Court has 
no jurisdiction to partition, or to apportion, tke 
produce of. [p. 574, col. 2.] 

Semble;— There can 1 be no joint Hindu family 
withont a manager. 


. Miscellaneous first appeal from an order 
of the Senior Sub-Judge, First Class, 
Gujranwala, dated the 8th June 1922. 


Mr. G. S. Salariya, and Lala Badri Das: 


- R. B., for the Appellants. 


Lala Mcti Sagar R.-B. and Kunwar Dalip 
Singh, for the Respondents. 


JUDGMENT.—'This judgment will dispose 
oftwo appeals preferred under O. LOL, 


| $20 


r. I (s). The parties.concerned are. entered 
in the following pedigree-table : 


ARJAN SINGH 








Amrik ala 


Kartar Singh ) Gopal Singh 
{died 1893) (died 1915) (defendant 
l No. 2.) 
Narinjan Singh , Autar Singh 
(plaintiff No. 1) (defendant 
No. 1.) 








Ps 


| | | | 
Kuldip Singh Ranjit Singh Harbans Singh! 


{plaintiff (plaintiff (plaintiff 
AO) -: No, 3.) No. 4.) 
= ul 
Raghbir Sing Jaswant Singh | Jagdish Singh 
(defendant (defendant (defendant 
ae 3) No, 4) No. 5.) 
Prithi PalSingh Charanjit Singh 
(defendant defendant 
No. 6.) No. 7. 


, The plaintiffs lodged the suit on the 21st 
December 1921 alleging that the parties 
formed a joint Hindu family. The suit 
was filed on a Rs. 10 stamp, and was 
described as one for partition of the one- 
third share of the plaintifis in joint family 
property, immoveable and moveable, iu 
various districts of the Punjab and in Balu- 
chistan. 'The property was stated to be 
of the value of Rs. 30, 00,000. 

Tt was stated, further, that the joint family 
had. been carrying on business in Quetta 
under the names of two distinct firms Amrik 
Singh. Gopal-Singh and  Raghbir Singh- 
Jaswant Singh. The final prayer in the 
plaint was as: follows:— 

(1) Accounts to be taken from Gopal 


Singh, defendant, of the Quetta businesses, 


Amrik Singh-Gopal Singh and Raghbir 
Singh-Jaswant Singh, and whatever money 
be found due to the plaintiffs to be paid 
over to them. 

(2) The other property specified in the 
plaint, immoveable - and movéable, to be 
partitioned, and one-third share to be 
given to the plaintiffs except those properties 
numbered 11, 14, and 15; in respect of which, 
being agricultural: land; a share of the 
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plaintiffs only should ‘be declared -with-a : 
view to future partition by a Revenue 
Officer. 

On the 5th May 1922 -the plaintiffs applied 
for the appointment of a Receiver of the 
rabi crop of the lands in Kotli Mughalanin . 
the District of Gujranwala which are said 
to measure 5143 kanals and to be the most . 


-valaable portion of the immoveable prop- 


erty in suit. The application : alleged - 
that Gopal Singh and Raghbir Singh would - 
not allow the plaintiffs servants to cut 
the crop and take away the grain. The 
application was opposed and a date was 
fixed for arguments. on 2nd June 1922. 
On the 20th May 1922 another application 
was filed for the appointment of a 
Receiver of the whole property, 
the ground that the defendants did not 
allow the plaintiffs their share in Kotli. 
Mughalan produce, and that they denied the . 
plaintiffs’ right to a one-third share in the 
property, the whole of which they wished 
to appropriate. This application was warmly 
contested and was disposed of by the lower 
Court's order dated: 8th June. 1922 which 
is the subject of the present appeals. 

The orders passed were as follows:- - 

(a) The appointment of a Receiver of the 
moveable .property,. houses and- shops in 
the exclusive possession of the respective | 
parties was refused. 

(b) It was ordered that a separate Re- 
ceiver of the property of the firm, Amrik 
Singh-Gopal Singh of Quetta, should be 
appointed and that since the parties were: 
nct inclined to suggest the name of any 
perscn at Quetta, the District Judge of 
that place should be asked for the names 
of respectable and honest  business-men 
from whom a Receiver could be selected. 

(c) It was ordered that no Receiver shc uld 
be appointed fcr the firm Raghbir Singh- 
Jaswant Singh at Quetta, but Raghbir 
Singh and Jaswant Singh were directed to 
prepare an inventory of the effects of the 
firm, to, keep accounts regularly and to 
furnish secuity in the sum of Rs. 5,000 for 
compliance with these orders. 

(d) One Lala Bishamber Das was appoint- 
ed Receiver of the immoveable property in 
the Punjab, that is to say, the prcperties in 
the Gujranwala, Gujrat and Shahpur districts 
numbered 5, 6, 7, 8, 9, IO, TI, 13, 14, and T5 


-in the plaint. He was to manage these 


on - 
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properties, - realize rents and profits, keep 
accounts and submit them to Court every 
six months, to furnish security in the sum 
of Rs. 10,000 and te pay receipts in the 
manner directed by the Court. 

Two appeals, as already stated, have 
been filed against this order. One is by 
Gcpal Singh against orders (b) and (V) and 
the other by Raghbir Singh and Jaswant 
Singh against the order (c). 

Itshould have been mentioned, above 
that Autar Singh, defendant No. I, is alleged 
by Gopal Singh to be colluding with the 
plaintiffs for the reason that he and Narinjan- 
Singh were married to first cousins. 

I deal first with order (b). The property of 


the firm Amrik Singh-Gopal Singh includes 


house property at Quetta, and it is admitted 
that Amrik Singh up to his death in 1915 
was the manager of the firm. A prelimi- 
nary objection is taken that no appeal 
lies against this part cf the order since no 
patticular Receiver has been appointed, 
and, therefore, the order is not one under 
O. XL, r. 1. Several cases have been 
cited in support of this argument. 

The first, Birajan Kooer v. Ram Churn Lall 
(x), is not directly in point and two of the 
others, Mathuria Debt v. Shib Dyal Singh 
(2) and Ramji v. Koman Das (3), also give 
no particular assistance. The former is 
a short judgment which does not state 
precisely what the order of the Court 
below was, and the question of the 
appeal being competent was not fought 
out, the appeal being withdrawn. In the 
Allahabad case the Court’s order on the 
application for the appointment of a Re- 
ceiver was to allow the application “provi- 
sionally.” ‘Three other cases are Upendra 
Nath Nag v. Bhupendra Nath Nag Chow- 
dhury (4), Srinivas Prosad Singh v. Kesho 
Prosad Singh (5) and Narbadashankar M ugat- 
vam Vyas v. Kevaldas Raghunathdas (6). 

In the first of these the order of the Court 
below was as follows:— I think the 
whcele. of the - property in suit will be better 


(1) 7 C. 719; 9 C. L. R. 203; 3 Ind. Dec. (N. 8.) 


(2) 3 Ind. Cas 430. 

(3) 27 Ind. Cas. 646; 13 A. L. I. 79. 

(4) 9 Ind. Cas. 582; 13 C. Iu. J. 157. 

(5) r2Ind. Cas. 745; 14 C. L. J. 489. 

(0) 29 Ind. Cas. 504; 17 Bom. b. R. 410. 


* Court, Budhwanti v. Bishen Kaur (8). 


managed and the interest of all the parties’ 
will be better served if the property in suit - 
be placed in’ the hands of a competent 
Receiver." 

It was held that this was not a final order 
appointing a Receiver and was -not open 
to appeal. 

In Srinivas Prosad Singh v. Kesho Pro- 
sad Singh (5) the Sub-Judge had appointed a 


-Receiver conditionally on his furnishing 


security, and it was held that there was 
no effective appointment until security 
had been given and that. no appointment 
had been made within the’ meaning of O.: 
XL, r. 1, Narbadashankar | Mugatram 
Vyas v. Kevaldas Raghunathdas (6) followed 
Upendra Nath Nagv. Bhupendra Nath Nag 
Chowdhury (4) and ruled that an order in 
the following terms was not appealable:— "I, 
therefore, hold that a proper person should 
be appointed a Receiver. The parties will 
be further heard on the point as to who 
should be appointed the Receiver.’’ "The 
learned Judges held that the simple words 
of the Code must be tegarded which are 

“appointed a Receiver." 

There is some force in the argument 
on behalf of the appellant that the terms 
of the order now under appeal, are dis- 
tinctly more definite than any of those 
quoted above, but, however that may be, 
there are two direct authorities to the con- 
trary that an order of a Court that a Receiver 
should.be appointed in a case without ap- 
pointing anybody by name as Receiver, and 
adjourning the case to a later date for so 
appointing one is an order under O. XI, 
r. I, and appealable under O. XLIII, r. I 
(s). This was laid down by the majority 
of a Full Bench in Palantappa Chetty v. 
Palantapp Chetty (7). The learned Counsel 
for the respondents contends before me 
that the dissenting judgment of Mr. Justice 
Spencer (who, incidentally, considered that 
Srinivas Prosad Singh v. Kesho Prosad 
Singh (5) went too far) contains a sounder 
view of law thanthat of the other two Judges. 
But the second authority in favour of snch 
an appeal as the present being allow- 
able is one by a Division Bench of this 
In 


(7) 40 Ind. Cas. 185; 40 M. 18; 32 M. I. J. 3^41 
(1917) M. W. N. 39375 L. W. 776.(F. BJ). o 


(8 73 P R. 1902; 59 P. L, R- 1902. . 
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that case the District Judge passed an order 


. on the application for the appointment, 
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of a Receiver nominating the Collector who: 


could not legally be appointed without his 
consent, and the Collector declined to act. 


_ An objection was taken that the order was 


not appealable and was overruled on 
the ground that the Court below had finallv 
adjudicated. on the question whether 
Receiver should be appointed or not, and 
that, therefore, its order was a complete one 
under section 503 of-the former Code. 

It seems to me that the present crder must 


. be accepted to be: one under O. XL, r. I. 


Ithas been heldin decisions by three High 
Courts which are quoted and accepted by 
Mr. Justice Rattigan in Sant Ram v. Ram 


‘Chand (9) that an appeal les against an 


\ 


order refusing to appoint a Receiver under 
O. XL, 1. 1, and thus there is ample authority 
that literal adherence to the actual words 
of the Order is not necessary. The majority 
of the Madras Full Bench ruled that an c rder 
for the appointment of a Receiver is as much 
an order appointing a Receiver, as an order 
naming a particular person as Receiver, 


a t 


* 


and this being the latest authority and. 


also being supported by the 
nouncement by this Court cited, I hold iri 
accordance with it that the present appeal 
is competent. The Calcutta rulings are 
in direct conflict and a choice has got to 
be made. 

On the merits the position is this: ‘The 
plaintiffs-respondents have asserted in 
their plaint that the property is that of a 
joint Hindu family consisting of the descend- 
ants uf Kartar Singh. They admitted in.their 
plaint that Amrik Singh had been manager 
of the family and stated that since his death 
the possession and management of the 


only pro- 


business and the realization of income from | 


the other property had been in the hands of 
Gopal Singh and his sons. The crder now 
in question was passed before the pleas 
of the defendants were filed, but in contest- 
ing theapplication for the appointment of 
a Receiver the-defendants denied the exist- 
ence. of the joint Hindu family, and denied 
that the property was joint between them 
and the plaintifis, The parties admitted- 
ly are Sikhs. ; 


6 Ind. Cas. 659736 P. R. 1910; 53 P. W. R.. 
1910; 72 P. Ll. R. I9g10.. —.- P 


, [1023 a 


I have heard a great deal of argument 


addressed to me on the question of whether 
the parties form a joint Hindu family cr uct 
and I reftain from giving this in detail 
since the question appears to be the main 
question for decision in the suit and it is 
necessary at this stage to be very careful. 
not to say anything which may prejudice . 


its ultimate decision by the lower Court. 


After consideration of those arguments, 
however, I do not think that the Court was. 
justified in presuming before hearing evidence 
or receiving the defendants' pleadings that 
the parties constituted a joint Hindu family.. 
There is a number of documents on the re- 
cord, and some of them support the plaintiffs 
while others support. the defendants. -` 
Mr. Tek Chand for the appellant Gopal 
Singh while denying that there is any joint 


Hindu family points out that, if a presump- 


tion be made to the contrary; then Gcpal 
Singh is the manager not only by right but 
also admitted to be' sich in the plaint. Mr. | 
Moti Sagar for the respondents asserts 
that there is a joint Hindu family without. 


“a manager and that such a thing is quite 


possible. He has quoted no authority 
for this proposition and prima facie it seems 
unlikely thatthere should be no manage- 
ment for seven years of Joint - Hindu, 
family property worth 30 lacs of rupees. , . 

At any rate if a joint Hindu family is to 
be presumed a manager also must be 
presumed and Gopal Singh as senior member: 
of the family would have legal right to. 
physical possession of the family property 
until the family is dissolved (Gour’s Hindu 
Code, section 105). 

The lower Court's ressors for appoint- 
ing a Receiver are not given in any great 
detail although the order is a lengthy 
one. It seems to have been influenced 
principally by the idea ‘that: thc 
produce of the agricultural land in the 
Punjab was likely to be wasted if a Receiver 
was not. appointed. There is, however, 
no specific allegation of waste or misappro-' 


priatioh in the application for the appoint- 


ment of a Reciever , and although the possi- 
bility of a breach cf the peace seems to have 


-been mentioned in arguments before the 


lower Court about this produce, there is 


"no afadavit that actual disturbance was 


likely to occur and this has. not ‘been 
suggested before me. | 


` 
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‘The presumption of iointness appears 
to have been arrived at by the lower Court 
. on the strength of the entries in the Reve- 
nue Records regarding the agricultural land 
but the fact that the defendants strenuously 
' denied jointness and have had no oppor- 
tunity cf going any further than doing so 
. has not, I think,received sufficient attention. 
The lower Court quoted with approval 
Ramji Ram v. Salig Ram (10) and thought 


that this was an authority justifying its: 


Order. That suit was for the partition ot 
- joint Hindu family property and a Receiver 
was appointed because one of the co- 
owners was being kept out of possession 
. by the other and all supplies were cut. off 
from his branch of the family. But-there 
the share of the plaintiff was admitted and 
had also been declared by arbitration; here 
there is neither admission nor adjudication. 

For. the appellants particular -reliance 
is placed upon two rulings, Govind Narain 
Rao v. Vallabhrao (xx) and Sani Ram v. 
. Ram Chand (9). 
partition suit between members of a 
jcint family and apparently the plaintifi’s 
membership of that family was not in dis- 
pute. The relations, however, between 


the parties were found to be strained and, 


it was held that the appointment of a 
Receiver on this ground was not justified. 


It was further ruled that the Court should 


notinsuchacase appointa Receiver ex- 
cept by consent and upon proof by the 
plaintiff that prima facie he hada very 
excellent chance of succeeding in establishing 
the case made out in the plaint, and that 
the property in possession of the opposite 
party. was in danger of being . wasted. 
It was pointed out that the defendants’ 
share would be ample seċurity for any 
claim which plaintiff would be able to 
" substantiate in the case for 
The appointment of the Receiver was set 
aside. 

In Sant Ram v. Ram Chand (9) the Chief 
Court refused to interfere with the refusal 
of the subordinate Court to appoint 
a‘ Receiver in a somewhat similar case. 
One of three Hindu brothers sought parti- 
tion cf the joint family property. -It was 


pd ee Cas. 96; 14 C. W. N. 248; 14 € L; 


E 
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The former dealt with a 


‘damages. - 
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not. denied that -one of the defendants, 
the eldest’ brother, had been acting for 
sometime as manager of the property 
and the Court held that the property could 
not be taken out of his control merely be- 
cause a younger brother asked for parti- 
tion and applied fcr the appointment 
of a Receiver upon a’ mere apprehension 


.that the manager after institution of the suit - 


would proceed to waste the property. 
The niain.argument fcr the respondent 

is that as the law now stands it is not ne- 

cessary in a suit for partition to allege or to 


"make out wasteor misappropriation for the 


purpose of appointing a Receiver. The rulings 
quoted were Supvasanna Roy v. Upendra 


Narayan Roy (12), Poreshnath Mookerjee v. 


Omerto Nauth Mitter (13) and Budhwanti 


-v. Bishen, Kaur (8), as'well as Ramji Ram 
_v. Salig Ram (xo) already alluded to. In 


the three Calcutta cases the fact of the appel- 
lant being a co-sharer was not denied and 
distinguishes them from the present case. 
Suprasanna Roy v. Upendra Narayan Roy 
(r2) was not, apparently, a case between co- 
pen in Poreshnath Mookerjee v. 

. Omerto Nauth Mitter (x3) there was no 
Meum regarding title and practically 
all that was decided was that a Court has 
jurisdiction to place the whole of a joint 
estate out of which the plaintiff seeks to 
have his share partitioned, in the hands 
of the Receiver. Budhwanti v. Bishen Kaur 
(8) was a contest between two Hindu widows 
and it was held that the actual possession 
was in the hands of a servant of the family 
whose practically uncontrolled and master- 
ful management constituted a grave danger 
to the plaintiff's. interest. This parson 
and the defendant widow also were engaged 
in carrying out the purpose of a Will wnich 
was in dispute in the suit, that purpose 
being to build a temple, and it was ruled 
that the danger to the plaintid’s interest 
was . immediate and beyond question 
and further that ‘the parties being widows 
with a life-tenancy the plaintif would ` 
have no security for restitution in the event 
of her. sticcess except a mere life-interest. 
In this suit as in the present there was landed 
property for which the prayer was merely 


a), a2 Ind. Cas. 601; 18 C. E. f. 638; 18- e. We 
uo 17 GC 614; 8 Ind, Dec. (N. S.) 949. .. 3 
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.fcr a declaration and this also had been 
placed in the hands of a Receiver. The 
Chief Court held in regard to it that the 
. lower Court had good grounds for believing 
| that the plaintiff herself had been in posses- 
sion, and upheld the order without prejudice 
to the defendants moving for its discharge 
if a certain issue was decided eventually 
against the plaintiff. 

None of these rulings helps the respondents 
. to justify the taking out of the hands of 
the defendants at the present stage of the 
suit all the property in dispute nor do 
they prove what Mr. Moti Sagar contends 
that the decision in Govind Narain Rao 
v. Vallabhrao (11) is bad law. ‘This latter 
ruling is almost conclusive in the appellant’s 
favour. The defendants in the present 
case are admitted to have a one-third interest 
in an estate of 30 lakhs and manifestly 
the plaintifis have plenty of security for 
compensation for damage or mesne profit. 
There also appears to me much force in the 
contention that, if there is a joint family, 
Gopal Singh is the manager, and no case 
has been cited in which a manager has been 
ousted from control of the family property 
in the present summary manner. If there 
is no joint Hindu family there is less justi- 
fication. still for the lower Court’s order, 
. since the plaintiff's title is denied and has 
. not been established in any way. 

It is pointed out that the lower Court's 
order was discretionary and that the exercise 
. by it of its discretion should not be 
` disturbed lightly; but the exercise, I think, 
: has not been made on sound legal principles. 

In regard to order (d) the appointment 
of Bishambar Das to manage the ptop- 
erties in the Punjab, Nos. Iz, 14 and 
15 are agricultural lands in the Districts 


cf Gujrat, Gujranwala and Shahpur 
and the other properties are certain 
.houses : mostly in Kunjah in Gujrat 


District which are «f:small value and are 
admittedly joint. ‘This admission of joint- 
ness is one of the considerations pleaded by 


the respondents in support of a presumption 


that all the property is joint, but, as already 
stated, on consideration of all the other cir- 
' cumstances.T do not think that the presump- 
tion is justified at the present stage of the 
case. In regard to the land, a declaration 


only is sought and there is no material, 


on which it can be assumed that the plaintiff 


vov [1923 


is in actual possession. At present every- 


thing points to the defendants being in 


possession. The learned Sub-Judge’s order, 
indicates that he was influenced in appoint- 


ing a Receiver of this land by the allega- 


tion that the defendants were withholding 
from the plaintiffs their share in the pro- ' 
duce. That produce is not in suit and, 
assuming the parties to be co-sharers could 
not be in suit in a Civil Court (section 77 
(3) (k) cf the Punjab Tenancy Act). If the 
order is maintained for the appointment 
of a Receiver of these lands it is a little 
dificult to see what would happen in the 
event of the plaintiff getting his .declara- 
tion. There could be no order of the Court 
to give possession to the plaintiff and the 
Receiver presumably would have to hand 
the land back tothe defendants. In.any case, 
the facts that a mere declaration is sought 
for the land, that the Civil Court cannot di- 
vide it, that the plaintiffs appear from the 
materials at present on the record to be 
out of possession, and that the Court has 
no jurisdiction over the apportionment 
cf the produce, make the order for the 
appointment of a Receiver: for the agri- 
cultural lands still less justifiable than that 
regarding the Quetta property. As for the 
houses they are of small value and no neces- 


. sity for making them over to a Receiver 


js apparent. 

It remains to deal with order (c). It 
has been argued that this, too, is not.appeal- 
able, clearly it is not an order under 
O. XL, r. 1, but it appears to me to have 
been passed under O. XXXIX, r. T. 
The reasons for directing Raghbir Singh- 
Jaswant Singh to prepare. an inventory 
and to keep accounts are not expressly 
given, and it is true that there is no proof 
on the record that the property of the firm 
was in danger cf being wasted or damaged 
or alienated. But the only possible reason for 
the Court passing the order can be.that it 
was of opinion that this was likely to occur. 
Mr..Moti Sagar has argued that the order 
was under the‘inherent powers conferred 
by section 151 of the Code, but I do not think 
that this is sc. Taking it as an order under 
O. XXXIX,r.r, Ihold itto be appealable. 
lala Badri Das for Raghbir Singh and 
Jaswant Singh has contended with some 
reascn that the order, involving asit does the 
turaishing of Rs. 5,000 security, will seriously 
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affect the credit of the firm. ` There is an 
affidavit that ‘this firm has no connection’ 
with the other property and that it is con- 
ducted on borrowed: capital. There is no 
' counter-affidavit. I "see no ‘justification 
for presuming at this stage that tlie plaint- 
iffs have any rights in it or that waste and 
misappropriation (which are not alleged) 
ate likely to occur, and the defendants 
‘should not be burdened .with: an order 
for security with matters in their. present 
state. 

As the result I accept both appeals and 
. set aside the orders dealt with above. In 

'each case the appellants will have their 

' costs in this Court, i 


Z. K. Appeals accepted. 
LAHORE HIGH COURT. 
. SECOND CIVIL ÁPPEAL No. ,1130 OF 1919, 


. August 3, 1922. 
.Present.—Mi.: Justice Martineau and Mr. 
=- Justice Brasher. 
MUNSHI RAM—DEFENDANT 
APPELLANT 
VEYSUS 
NAURANGA AND OTHERS-—PLAINTIFFS 
RESPONDENTS. 


Bengal Regulation (X VII of 1806)—Fore- 


closure proceedings— Notice—Proof—Presumption. 
A Court will not presume that all theformalities 


required by Regulation XVII of 1806 in proceed- 


ings for foreclosure have been observed. The 
_mortgagee must prove affirmatively the due per- 
ee of every necessary condition. [p. 576, 
col. 1. < 
The mere fact that the notice issued in the pro- 
‘ceedings is not forthcoming does not relieve the 
mortgagee of the burden of proving that the 


notice satisfied the equirements of the Regulation, — 
Qn the contrary, the non-existence of the notice ` 


is fatal to the validity of the foreclosure proceed- 
ings. [p. 576, cols. T & 2.] : : o» 
Sochet Singh w. Dial Singh, 46 P.R. 1907; 192 
P.I, R. 1908; 122 P. W. R. 1907, followed. 
second appeal from a decree of the 


‘District Judge, Hoshiarpur, dated the rst. 


. March x9ro, affirming that of the Munsif, 
-Tirst Class, Hoshiarpur; dated the znd 
' October 1978. | 
kala Mehar Chand Mahajan and Bakhshi. 


* 
4 
a 


urged that Kirpa Ram 


and the 
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Tek Chand, the for Appellants. 
Mr. Des Raj Sawhney, for the Respondents. 
JUDGMENT.—In 1874 Kahna and Singhu 


mortgaged the land in suit tothe defend- 
ant’s father Kirpa Ram with possession 


for Rs. 402. The land was to be 
redeemed within 8 years, and there 
was a stipulation in the deed that if 


the mortgagors did not redeem the land 
they would sell it. Kahna and Singhu are 
dead and the present suit wes brought 
by their heirs for redemption. The de- 
fendant pleaded that foreclosure proceed- 
ings had been taken in 1894, that a notice 
was served on Singlu, the surviving mort- 
gagor, and that as Singhu had not paid 
the mortgage money within a year of the 
receipt of the notice the defendant had Ee- 
come absoiute owner of the land. 

The record of the proceedings of 1894 
shows. that on the application of Kirpa 
Ram a notice of foreclosure was issued 


"to Singhu, who appeared in Court and ad- 


mitted having received the notice and a 


copy of the application, and said that he 


had not paid the mortgage-money, tut 
cut down trees 
of the value of Rs. 352 without permission 
and that this sum should be deducted 
and said he would pay the balance. 

The notice of foreclosure issued by the 
Court is, however, not on the record 
Munsif held that its validity 
could not be presumed and that the de- 
fendant was bound to prove that the fore- 
closure proceedings were valid, and as he 
had not done so the Munsif passed a 
decree for redemption. 

The District Judge on ‘appeal took a 
different view of the case, holding that the 
mortgage was not one by way of condi- 
tional sale, but a mortgage with en agree- 
ment that the mortgagors would sell the 
land if they failed to redeem it, and that, 
theretore, the mortgagee was not competent 
to take foreclosure proceedings, but that 
his remedy should have been to sue to 
enforce performance of the agreement 1o 
sell. The learned Judge also found that 
an oral sale to the defendant, which was 
alleged in the grounds of appeal; had not 
been proved, and he dismissed the appeal, 


“The defendant has presented a second appeal 


to this Court. 
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We do not agree with the District Judge 
in his construction of the mortgage of 1874. 
Although the words éntered'in the mort- 
gage deed were “agar fakui-rahn na karaingc 
to 6031 hkardenge," we think there is no 
doubt that what the mortgagors really 
meant was that if thev "did not redeem 
the land it would be deemed to be sold. 
An agreement to sell would be useless 
. without an agreement as to. the price for 


which the land was to be sold. Moreover. 


"the plaintiffs in the First Court admitted 
that the mortgage was one by conditional 
sale, and the lower. Appellate Court has 


put an interpretation on the mortgage-deed . 


which the plaintifis themselves had not 
put on it. l l 


But although we differ from the lower 


Appellate Court on that point we think 
that the suit must fail for the reason given 
by the Munsif. It is settled law that the 
Court will not presume that all the formali- 
ties required by ‘Regulation XVII of 1806 

in proceedings for foreclosure have been 
observed, but the mortgagee must prove 

 affirmatively the due performance of every 
necessary condition. There are, numer- 

‘ous authorities on this point to which 

itis unnecessary to refer. It is argued for 
the appallant that as Singhu appeared in 
Court in 1894 and admitted the receipt 
of the notice and took no objection to its 
validity it may be presumed that the notice 
fulfilled th» requirements of the Regu- 
lation, but we cannot agree with the con- 
tention. Singhu may.not have read the 


roce: and he may even have been illi- - 


trate. At any rate, the mere fact of his 


raising no objection to the validity of 


the noice does not warrant the presump- 


| tion that the notice fulfilled all the necessary - 
conditions, The notice is unfortunately mot - 


fo.thzoming, and this fact makes it im: 
‘pussible for the appellant to prove that 
‘all nacessary formalities; were obs:.ved. 
“Wé recognize the difficulty of his po ition, 

but we are unable. to hold that the non- 
existence of the notice relieves him of the 
burden of proving.that tue notice satis- 

fied the requirements of Regulation XVII 
Cof i856. It was in fact held in Sochet 
Singh v. Dial Singh (1) that the non-exist- 


(i) 46 P.R. 19075 192 D, L-R. 
W. R. 19074 : f 1 NG 
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. - of easement, 
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ence“ of the notice was fatal to the vali- 
‘dity of the foreclosure proceedings. We 
must, therefore, decide that asthe defend- 
ant had not shown that the foreclosure 
proceedings in 1894 fulfilled the require- 
-ments .of ‘the Regulation the mortgage 
subsists. > ` are 
_A plea of limitation has been raised 
based on the fact that in 1897 Kirpa Ram 
‘got the land mutated in his own favour, 
Singhu's name being removed from’.the 
records. But Singhu was not present and 
there is nothing to show that he was in- 
formed of the mutation. Kirpa Ram’s pos- 
S23ilou, therefore, cannot be said to have 
become adverse to Singhu, and the plea 
that the suit is barred by limitation must. 
be rejected. RN 
=- There was also a plea of estoppel, but 
it. i not pressed. Nauranga, one of the 
plaintiffs, was present. at the mutation of 
1897, and identified Kirpa Ram, but this 
fact does not debar the plaintiffs from suing 
for redemption. Nauranga had no title 
to the land in 1897 as Singhu was then 
alive. 

We dismiss the.appeal, but under the 


. circumstances we.leave the parties to bear 


their own costs in this Court. 
-Z K. Appeal dismissed... 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 204 
pog aes OF -1920. 
August 2, 1922. i 
Present :—]ustice Sir Asutosh Mookerjee, 
Kr. and Mr. Justice Chotzner. 
. Sreematya SAROJINI DEBVA' AND 
ANOTHER—DEFENDANTS—APPELLANTS 
~ VEFSUS 1 ; 
HALDAR PLAINTIFF AND 
OTHERS-—DRFENDANTS—RESPONDENTS.- 


-Easement—Rigit to light and  air—Right to 
’ privacy oy prospect —Principles applicable-—Sever- 
ance of tenement by partition— Implied reservation 


ka 


-a - ^ 
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Every one may build upon or otherwise utilise 
kis own land; regardless of the fact that his doing 
so involves an interference with the'light which 
would otherwise reach the land and building, of 
another person. On.the other hand, every man 
may open any number of windows looking over 
his neighour's land, for the interference with a 
neighbour's privacy or with his prospect, does not, 
by itself, give the latter a cause of action, in the 
absence of.other circumstances. If windows are 
so opened, the neighbour may, by building on his 
own land, obstruct the light which would otherwise 
ieach them. ‘The problem, therefore, which really 
arises in a suit for declaration. of the plaintiff's 
right to obstruct the doors and windows of the 
defendant is, whether the latter has acquired the 
'right to use unobstructed the doors and windows. 
[P. 579, col. I.) ` i 

Tustu: Mondal v. Kenaram Mondal, 65 Ind. Cas. 
22; 34 C. L. J. 518, Tapling v. Jones, (1865) 11 
H. L. C. 290 at p. 305; 20 C. B. (N. S.) 166; 34 
L. J. C. P. 342; 11 Jur. (N. S.) 309; 12 L. T. 555; 
I3 W. R. 617; 145 R. R. 192; 11 E. R. 1344, In the 
matter of W. C. Penny and the South Eastern Ry. 
Co., (1857) 7 El. & Bl. 660; 110.R. R. 273: 26 I. T. 
Q. B. 225; 3 Jur. (N. S.) 957; 5 W. R. 612; 29 L. 
T. O.S. 124; 119 E. R. 1390, Turner v. Spooner, 
(1861) 1 Dr. & Sm. 467; 127 R. R. 192; 30 Ty. J. 
Ch. 8or; 7 Jut. (N. S.) 1068; 4 L. T. 732; 9 W. R. 
684; 62 E. R. 457 and Chandler v. Thompson, 
(1811) 3 Camp. 80; 13 R. R. 756, referred to. 

Whether a grant of an easement arises by impli- 
cation on a conveyance of land depends on the 
. intent of the parties, which must clearly appear; 
in order to determine the intent, the Court will 
“take into consideration the circumstances attending 
the transaction, the particular situation of the 
` parties and the state of the thing granted. ‘This 
principle .holds. only where there is no express 


contract relating to the matter; for, where there. 


is a valid express agreement fairly made, the law 
does not indulge in presumptions, and the rights 
of the parties will be upheld according to the 
terms of such agreement; in.such circumstances, 
no question arises as to grant of easemenut by 
implication. [p. 580, col. 1.] 


On a severance of tenements by a partition of 
joint property, and in the absence of a contrary 
intention, expressed or necessarily implied, all 
such easements as are apparent, continuous and 
necessary for enjoying any of the undivided shares 
when the partition was effected, pass to the co- 
‘parceners to whom such shares-are respectively 
allotted ‘in severalty. [p. 58r, col. 2.] ; 

.Bolye Chunder Sen v. Lalmoni Dasi, 14 C. 797; 
7 Ind. Dec. (N. S) 527, Dwarka Nath Paul v. 
. Sunder Lall Seal, 3 C. W. N. 407, Ratanji w. Idalji, 
8" B. H. C. R. “181, Purshotam Sakharam- v. 
Durgoji Tukaram, 14 B. 452; 7 Ind. Dec. (N. S.) 
762 and Krishnamarazu v. Marraju, 28 M. 495; 
15 M. L. J. 255, felied on. 


Although, generally speaking, the modes in which 
vright to the access'of light and a-right to the 
access of defined air’ can be acquired are similar, 
-the grounds upon which the Court will restrain 


37 7 


. 625; 33. De T. 413 23 We R. 


1907 there was a partition between the heirs 
"of Ainrita/ Lal and Rajkumar on thé basis 


the sons of Rajkumar. 


825 


xc 

the obstruction of light may sometimes diffe 
wide'y from the grounds upon which it will restrain 
the obstructión of air. [p. 582, ‘col. r.] | 

City of London Brewery Co.'v. Tennant, (1874) 
9 Ch. A. 212; 43 L. J. Ch. 457; 29 L. T. 755; 22 
W. R. 172,. Baxter v. Bower, (1875) 44 L. J. Ch. 
805, Cable v. Bryant, 
(1908) r Ch. 259 at p. 263; 77 L. J. Ch. 78; 98 
L. T. 98, Webb v. Bird, (1861) 10 C. B. (N. S.) 268; - 
30 L. J. C. P. 3845; 4 L. T. 445; 9 W. R. 899; 128 
R.R. 707; 14 E. R. 455, affirmed on appeal (1863) 
13 C. B. (N. S.) 841; 3r L. J. C. P. 335 8 Jur. 
(N. S.) 621; 134 R. R. 756; 143 E. R. 332, Barrow 
v. Archer, (1863) 2 Hyde 125; John George 
Bagram v. Kheltranaih Karformah, 3 B. L. R. 
O. C. T. r8 at p. 46. and Goodman & Gove's Case, 
(1612}Godbolt 189; 73 E. R. 115, referred to. 

There is no easement for the free access of wind, 
[p. 532, co. r.]. ^ 

Webb v. Bird,(1861) ro C..B. (N. s.) 268; 3o 
L. J. C. P. 384; 4 Iu. T. 445; 9 W R. 899; 128 R. 
R. 707; 14 E. R. 455, affirmed on appeal (1863) 
13 C. B. (N. S$.) 841; 31 L. J. C. P. 335; 8 Jur. 
(N. S$.) 621; 134 R. R. 756; 153 E- R. 332 and 
Goodman & Gore's case,..(1612). , Godbolt 189; 
78 E. R. 115 relied on. f ote. ot NN 

Appeal against a decree of the Subordi- 
nate Judge, First Court, 24-Parganas, 
dated the ryth August r920. | 

Babu Amarendra Nath Bose 
him Babu Panna Lal Chaileriee), for the 
Appellant.—The defendants are the appel- 
lants. The appeal arises out of a suit for a 
declaration of the plaintiff's right to obstruct 
the doors and windows of the defendants 
by erecting walls and for an injunction 
restraining defendants from interfering with 
the plaintiff’s constructions, The matter 
arises thus. The property in suit—the 
family dwelling house—belonged to one 
Hari Mohan who died leaving: behind him 
a widow and two sons by. a predeceased 
wife., The sons were named  Amritalal 
and Rajkumar. Amrita died leaving behind 
his ` widow, defendant No. I. She has 
gifted away her share,of the: property to 
her brother who is defendant No. 5. Raj- 
kumar left 3 sons—Hiralal, whose interest 
was transferred to defendant No. 4 by his 
widow ; Joharlal, who.1is defendant, No. 3 
and Krishnalal, who” is the plaintiff. in 


cf an award of the arbitrators. In r929 
there was a similar partition as between 
The present suit 
relates to the portions awarded to defendant 
No. 1, the widow of Amrita and to the 
plaintiff. The -house: is two-storeyed.. On 
the ground-floor there are two: windows 


o - / * 


(with . ` 


, '(gth Edition) 474; 
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and. one door, on the first flour there are 
three windows and one door. The plaintiff's 
case is that these openings render access 
to his house and, in consequence of their 
overlooking the rooms, his privacy is violated. 
The Court below has decreed the suit, my 
contention is that his right to privacy is 
not affected and that he is not entitled 
to obstruct my doors and windows. I 
submit the learned Court has not considered 
the inconvenience that would be caused 
by the blocking up of these openings. ‘There 
will be no sufficient light or ventilation if 


they are closed up. The case of Barrow v. 


Archer (x) does not apply. Refers to 
sections 5, I3, I5, 28 and 30 of the Indian 
Easements Act; Kadambini Debi v. Kali 
Kumar Haldar (2). Y submit in this view 
. of the case the decree of the Court below 

should be set aside. ' 

Babu Peary Mohan Chatterjee, for the 
Respondent.—They are now relying upon 
an easement by implied grant upon partition. 
Such an easement is based upon two con- 
siderations, viz., (1) the grantor must dero- 
gate from his own grant, and (2) there must 
- be intention express or implied. See Kadam- 
bini Debi v. Kali Kumar Haldar (2). Here 
it is a case for partition. Every body is a 
grantor. I was a minor at the time under 
the guardianship of this very lady, the 
defendant No. I, who is the appellant. 
How can a minor effectively grant an ease- 
` ment? It is admitted that at the time of the 
first partition there were two doors and a 
window. They were not ancient lights. 
The doors were meaut fcr passing and 
re-passing. They were closed up after 
partition. The learned Subordinate Judge 


' * who had himself inspected the premises found 


that the doors to be not at all necessury. 
"See Mitra’s Prescription (3rd Edition) 498, 
Trevelyan on Law relating to Minors (sth 
' Edition) 2908; Charu Surnokar v. Dokouri 
: Chunder Thakoor (3) Gale on Easements 
Delhi & London 
Bank, Limited v. Hem Lall (4), Colls v. 
f 


1) (1863) 2 Hyde 125. i 
2) 3 C. W. N. 409; 26 C. 5163 13 Ind. Dec, 
(N. 8.) 932. 


(3) 8 C. 956; 10 C. L. R. 577; 7 Ind. Jur. 86; 
E ind. Dec. N. S.) ge jur Pi 
- (4) 14 C. 839; 7 Ind. Dec, (N. $.) 555. 
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Home & Colonial Stores, Limited. (5), Peter 
P^ in Ernest Paul v. William Kobson 
(6). E 
Babu Amarendranath "Bose, in reply.— 
With regard to the question of minority 
the reference to Mitra’s Prescription is not 
at all to the point. He had a guardian 
appointed under his father's Will. He had 
also a guardian appointed by the Court. 
Therefore, the acts of such guardian would 
be binding on the minor. He cannot now 
turn round and question the acts of his 
guardian. His interests were sullicientiy 
and well looked after. 
JUDGMENT.—The subject-matter of the 
litigation which has culminated in this 
appeal, is a family dwelling house, at one 
time the property of Hari Mohan Haldar. 
He died in or about the year 1890, and 
left a widow, Giribala, who was made the 
second defendant in this suit but has died 
during its progress. Hari Mohan also lett 
two sous by a predeceased wite, namely, 
Amrita Lal Haldar and Raj Kumar Haldar, 
who inherited his properties in eyuai shares, 
Amrita Lal died in 13599 and lett a widow, 
Sarojini, the first derendantin this suit, 
during the pendency ot the litigation, 
she made a gitt of her right, title and interest 
in the disputed property to her biother, 
Satyendra Nath Banerjee, who was there- 


.upon added as the firth deiendant. Raj 


Kumar died in 1903 and lett three sons; 
Hiralal, now deceased, Jaharlal, who 1s 
the tni.d defendant, and Kn.hna Lal, 
the plaintiff. ‘Lhe share of Hiralal has been 
transterred by his widow, Arun Bala, to 
Panchanan Saha, the fourth defendant: 
The family dwelling house was partitioned, 
in the first instance, as between the branches 
of Amrita Lal and Raj Kumar, by an awa.d 
of arbitrators which was pronounced on the 
7th July 1907 and was made a rule of 


Court on tbe gtu August 1907. Later on, 


a partition wa, effected amongst the sons of 
Raj Kumar by an award of arbitrators 
which was made on the 22nd June 1909 
and was confirmed by a decree of Court 


(5) (1904) A. C. 179; 73 1. J. Ch. 4845 53 W. 
R. 30; 90 I, T. 687; 20 T. L. R. 475. 

(6) 24 Ind, Cas. 300; 42 C. 46; 18 C. W. N. 
933; 27 M. L. J. 1171 L. W. s61; 16 M. L. T. 


` 204; (1914) M. W. N. 631; 12 À. L. J. 1166; 16 


Bom. Le R. 803j 20 C. L. J. 3533 41 1. À.180 (P. C.) - 
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on the ist October 1909. The dispute 
in the present litigation relates to the allot- 
ment made to Sarojini, the widow of Amrita 
Lal, under the first arbitration award, 
and the allotment ‘given to Krishnalal, 
the son of Raj Kumar, by the second arbi- 
tration award. In the eastern: wall of the 
portion of the house alloted to Sarojini, 
there are three openings on the ground 
floor and four on the first floor. Of the 
three openings on the ground floor, two 
are windows and one is a door; of the four 
openings on the first floor, one was a window 
and three were doors at the time of the 
partition, two of the doors have since then 
been converted into windows, so that, at the 
time of the suit, there were on the first floor 
wall three windows and one door. The 
existence of the windows and the doors 
on the ground floor aud on the first floor 
render it possible for people in the portion 
of the house occupied by the first defendant, 
to obtain access to the premises now held 
by the plaintiff, to overlook his rooms and 
to destroy his privacy. The plaintiff accord- 
ingly erected walls on his own lands to stop 
these openings but they were demolished 
by force by the first defendant. ‘The plaintiff 
has accordingly instituted this suit for 
declaration of his right to obstruct the doors 
and windows and for an injunction to 
restrain the first defendant from interference 
with the construction and maintenance 
of the wall which he proposes to erect. 
The defendant denied the right of the 
plaintiff to obstruct the door and windows 
in any manner. The Subordinate Judge 
has held that the plaintiff was entitled 
to obstruct the doors and windows, but 
oniy by the erection of wooden structures 
with blinds fixed up, and he has made a 
decree accordingly. On the present appeal, 
the first defendant has contended that the 
plaintiff was not competent to obstruct 
at all the doors and windows. The plaintiff, 
on the other hand, has presented a memo- 
rendum of cro.s-objection and has. urged 
that he cannot be compelled to adopt a 


prescribed method for the obstruction of . 


“the doors and windows, and, that, if he so 


‘chooses; he’ may, for the purpose, erect | 
a brick wall on his land instead of a wooden : 


‘structure. - ON MT ; 
The principle applicable to cases of this 
character is well-known and was explained 


INDIAN CASES; 


may build upon or 


.570 


recently in the case of Tustu Mondal v. 
Kenaram Mondal (7). But before we deal 
with the question, it may be.useful to point 
out, as was done by Lord Westbury in 
Tapling v. Jones (8), that the expression 
"right to obstruct” has a tendency to 
mislead. “If my adjoining neigbour builds 
upon his land and, opens numerous windows 
which look over my gardens or pleasure 
grounds, I do not acquire from this act of 
my neighbour any new or other right than 
I before possessed. I have simply the same 
right of building or raising any erection 
I please on my own land, unless that right 
has been by some antecedent matter either 
lost or impaired, and I gain no new or enlarg- 
ed right by the act of my neighbour." The 
erection of a wall or other obstacle is, indeed, 
the only remedy available to a landowner 
if he is annoyed by the opening of new 
windows overlooking his ground, he can 
maintain no action nor can he obtain other 
relief at law or in equity, in building to 
obstruct new windows, however, he must be 
careful to avoid obstructing ancient lights, 
In the matter of W.C. Penny and the South 
Eastern Ry. Co. (9), Turner v. Spooner 
(10), Chandler v. Thompson (xi) To 
put the matter briefly, every one 
otherwise utilise 
his own land, regardless of the fact 
that his doing so involves an interference 
with the light which wou:d otherwise reach 
the land and building of another person. 
On the other hand, every man may open 
any number of windows looking over his 
neighbour's land, for the interference with 
a neighbour's privacy or with his prospect, 
does not, by itself, give the latter a cause of 
action, in the absence of other circumstances. 
If windows are so opened, the neighbour 
may, by building on his own land, obstruct 
the light which would otherwise reach them. 
The problem, therefore, which really arises 


. in.this case is, whether the first defendant 


(7) 65 Ind. Cas. 22; 34 C. L. J. 518. 
(8) (1865) ir H. L. C. 290 at p. 305; 20 C. B. 


- (N. S.) 166; 34 L. J. C. P. 342; 11 Jur. (N. s.) 309j 


12 L. T: 555; 13 W. R. 617; 145 R. R. 192; 11 E. 


R. 1344- : 

(9) (1857)7 El. & Bl 660;x10 R. R.773; 26 
L. J- =. B. 225; 3 Jur. (N. 8) 957; 5 W. R. 612; 
29 L. T: O. 8.124; 119 E. R. 1390. 

(xo) (1861) r.Dr. '& Sm. 467; 127 R. R. 192; 


36 LJ. Ch. Bor; 7 Jur. (N. 9.) 1068; 4E. T. 7325.9 
W. R. 684; 62 E. R. 45 | ; 


7. 
(11) (18x1) 3 Cam e Sos 43 R, R, 756. 
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has acquired the right to use unobstructed 
the doors.and windows. It is not disputed 
that she has not acquired such a right by 
prescription, by lapse of the statutory 
period since the date of the partition. 
Consequently, the question reduces itself 
to this, whether such right was impliedly 
reserved in her favour at the rime of the 
partition. 

It niay be stated as a generel rule that, 
whether a grant of an easement arises by 
implication on a conveyance of land depends 
on the intent of the parties, which must 
clearly appear;in order to determine the 
intent, the Court will take into consideration 
the circumstances attending the transaction, 
the particular situation of the parties and 
the state of the thing granted. This princi- 
ple holds only where there is no express 
contract relating to the matter, for, where 
there is a valid express agreement fairly 
made, the-law does not indulge in presump- 
tions, and the rights of the parties will be 
upheld according to the terms of such agree- 
ment; in such circumstances, no question 
arises as to grant of easement by implication. 

Thus, where the owner of an entire tract 
of land or of two or more adjoining parcels 
employs a part thereof, so that one derives 

.from the other # benefit or an advantage 
. Of a continuous and apparent nature, and, 
sells the one in favour of which such contin- 
uous and apparent guasi-easement exists, 
the easement, being ‘necessary to the reasen- 
able enjoyment of the property granted, 
will pass to the’ grantee by implication, 
Ewart v. Cozhran (12), Suffield v. Brown (13), 
Wheeldon v. Burrows (14), Bayley v. G. W. 
Ry. (15), Brown v. Alabaster (x6), Watts v. 
Kelson (17), .Schwann vw. Cotton (18). 


(12) (1861) 4 Macq. 117; 123 R. R. 938; 7 Tur. 
A W.R.3;5 L. T. r ' 7J 
(13) (1863) 4 De G.J. & 8. 185; 146 R. R. 267; 
33:L. J. Ch. 249, 3.N. R. 340; 10 Jur. (N. S.) 111; 
9 "i 21253 W, R836; 46 E. R. 888. 

14) (1879) 12 Ch. D. 31; 48 L. J. Ch. 853; 
. L. T. 327; 28. W. R. 196. i J 8 


(15) (54) 26 Ch. D. 434; 51 Li T. 337. 


(16) (1888) 37 Ch. D. 490,57 L. T. Ch. 22 
. 58 = EE jor R. 155. RE 235; 

(17) (1871) 6 Ch. A. 166; 40 L. J..Ch. 126: 
L. N 209; 19 W.R, 833. : J.-Ch. 126; 24 


(18) (1916)..2 Ch. 459; 85.1; Ju Ch. 689; 1 
L. T. 168; 60 $T. 654. le Je Ch. 689; 115 
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The reasons fot this rule have been formu- 
lated in a variety of ways: (1) where e man 
grants a thing, he grants with it everything 
necessary to its enjcynemt ; (2) a grantor 
cannot derogate from his own grant; (3) the 
grant should be construed against the grant 
so far.as to pass the privileges annexed by 
himself to the property conveyed; (4) if, 
at the time of the transfer, there are visible 
and apparent easements and privileges annex- 
ed to it, necessary for its reasonable enjoy- 
ment, it must be assumed that they were . 
taken into consideration when the price 
was fixed. It has been maintained that 
these reasons, as also the rule founded 
thereon, become inapplicable where the 
tenement in respect of which the easement 
is claimed is carved out for the first time 
from the entirety, by the deed relied upon, 
and is substantially different from that 
in connection with which the easement 
had formerly been enjoyed: Horsfall v. 
Braye (19). : 

'The principles just mentioned have been 
applied to cases of transfer of two tenements, 


. and it has been ruled that if the owner cf 


an estate, part of which is quas: dominant 
and part quasi servient, transfers the two 
portions to two different persons, the tcs. 
pective transferees wili take the portions 
granted to them, burdened or benefited, 
as the case. may be, by those rights in the 
nature of‘apparent and continuous easements 
which the previous owner has the right 
to attach ta them, Barnes v. Loach (20) 
Allen v. Taylor (21). This rule is held 
applicable where there are several grants, 
not absolutely at the same: moment, but sc 
far at the same time that they are considered 
as one transaction: Russel v. Watts (22). 
Analogous to the creation of easements by 
severance cf unity of possession at Commoa 
Law, is the creation by what is known as 
estinalion du pere defamille under the Civil 
Law;in other words, the disposition or 
arrangement which the proprietor of several 
heritages has made for their respective use, 


(19) (1908) 7" Com. L. R. 629. : 

(20) (1879) 4. Q. B. D. 494; 48 la. J. Q. B. 756; 
4X L. T. 278; 28 W. R. 32. io i 

(21) (1881r) 16 Ch. D. 355; 50 L. J- Ch. 178. 


22) (1884) 25 Ch. D. 559; 50 L. T. 673; 32 W. 


: R. 626 -affirmed on Appeal (1885) Io A. G 590; 


55 L. J. Ch. 158; 53 Le T. 876; 34 We R. 277; 50 


iP, 4 
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Suffield v. Brown (13). 
Law, if the owner of two- estates, between 
which there exists an apparent sign of 
servitude, sells one of these estates, and if 
the deed of sale is silent respecting the 
servitude, the same continues to exist, 


actively or passively, in favour of cr upon: 
the estate which has been sold. . The Civil 


Law thus does not recognise a distinctie n 
analogous to that between implied grant 
and implied reservation. at..the Common 
Law. ‘This latter rule, as explained in the 
cases reviewed in Tustw ^ Mondal v. 
Kenaram Mondal (7), has been very much 
shaken in recent years, if not ''almost 
swept away.’ 


The doctrine which. we have already. 


explained, has been applied to cases of 
partition of joint properties, and it.has been 
ruled that on partition of land between 
heirs, the general rule is that each heir will 
take his share, subject to any apparent, 
permanent, and reasonably necessary quasi- 
easement, which existed thereon for the bene- 
fit «f another part of such land at the death 
-of the ancestor, unless the existence.of such 
g asi-easement has been discontinued by 
the heirs before partition, or unless provision 
is made in the partition f ra discontinuance, 
see Nicholis v. Nicholls (23). The substance 
of the matteris, that permanency, continuity 
and necessity are all essential qualities 
of the easement or accómmodation claimed 
by implied grant. There’ has been some 
apparent divergence «f judicial opinion 
as to the degree of necessity required, and 
it is plain that no inelastic formula can be 
framed ‘te comprehend all concrete cases 
‘The test is not, whether the easement or 
accommodation will make the enjoyment 
conv.nient, but whether. it is necessary for 
the comfortable enjoyment cf the prcoerty 
as it existed at the time ci the severance 
of the title, Ewart v. Cochran (12), Union 
Lighierege Co. v. London Graving Dock 
Co, (24) Ray v. Hazeldine (25), Schwann 
v, Cotton (18), Derry v. Sanders (26), Gordon 


(23) (1900) 81 L: T. Sir 
(24) (1902) 2 a 537; 7 L. J. Ch. 791; 87 L. 
T. 381; 18 T. D 


- 754- 
(25) (1904) 2 Cn. 17; 73 le J. Ch. 537; 90. L. ` 
n (1919) Y K. B. 223; 88 L. T. K. B. 410; 120. 


I. T. $94; 63 8. J. 115/35 T. L-R, 105. 
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see the judgment of Lord Westbury in: 
Under -the Civil: 


“bing 


587 


V. Ogilvie (27), Wheeldon v. Burrows (14) 
Richards v. Rose (28). We may take it, then, . 
as well settled that, ¿n.a severance of tene- 
ments by a partition of joint property, and 
in the absence. of a contrary intention, ex-, 
pressed or necessarily implied, all such ease- 
ments as are apparent, continuous and neces- 


‘sary for.enjoying any of the undivided shares 


when the partition was effected, pass-to .the 
co parceners to whom such. shares are, 
respectively allotted inseveralty. ‘This view 
is supported by the decisions in Bolye 

Chunder Sen v. Lalmoni Dasi (29), Dwarka 
Nath Paul v. Sunder Lall Seal (30), Kadam- 

bint, Debi v. Kali Kumar Haldar (2), Ratanji 
v. Idalji (31), Purshotam Sakharam v. 
Durgoji Tukaram (32) Krishnamarazu 
v. Marrajw (33). Reference may in .this 
connection be also made to section, 13 - of the 
Indian Easements Act and Illustrations (d) 
(e) (f) .and(m) appended. thereto, which 
though not directly applicable, may be, 
regarded as enunciating principles .of 
justice, equity and good conscience, Kadam- 
Debi v. Kal Kumar Haldar (2). 

The statutory provisions mentioned make 
necessity anassential test. 

Tested in the light of these principles, 
the case fcr the first defendant completely 
breaks down. The Subordinate Judge, upin 
a careful review cf the evidence recorded 
before him and after inspection of the 
premises.on two occasions at the request 
of the parties, came to the conclusion that 
the retention of the doors and windows 
was not necessary for the use by the defend-. 
ant of the rooms allotted to her. Ha has 
taken the rooms, one by one, considered its 
situation, and .given adequate reasons for 
his conclusion that the rooms could. be 
comfortably occupied, even if the doors 
and windows in dispute were closzd, The 
only serious dispute was as regards what is 
called the middle room. There is no doubt 
that the room would have sufficient lizht 
at all times of the day, even if the windows 


(27) (1899) 15 T. L. R. 239. 

(28) (1853) 9 Ex. 218; 96, R.R, 675; 2 Com. L.R; 
311; 23, L. J. Bx. 35 17 Jur. 1030; 156 E..R. 93. 
(29) 14 C. 797; 7 Ind. Dec. (N. $.).5275. 

(30) 3 C. W..N. 407. 

ad 8 Bom. H. C. R. 181, 

(32) x4 B. 452; 7 Ind. Dec. (x. S.) 762, 

- (33) 28 My. 495 15 M. T. J. 255. 
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should be closed. There would also be 
sufficient ventilation for habitable or sanitary 
purposes, but the defendant urged that if 
the eastern windows were closed, there 
might not be a continuous current of air. 
The Subordinate Judge overruled this con- 
tention and held, on the authority of the 
decision of Peterson, J., in Barrow v. 
Archer (T), that if the light were sufficient, 
the access of air might be presumed to be 
sufficient. This may not always be strictly 
true, for the grounds upon which the Court 
will restrain the obstruction of light may 
sometimes differ widely from the grounds 
upon which it will restrain the obstruction 
of air, City of London Brewery Co. v. Tennant 
(34) and Baxter v. Bower (35), although, 
generally speaking, the modes in which a 
right to the access of light and a right to the 
access of defined air can be acquired are 
similar, Cable v. Bryant (36). But, apart 
from this, the principle establisbed in 
Webb v. Bird (37) was applied in this country 
in Barrow v. Archer (1), where the plaintiff 
claimed the right to have the south wind- 
ow on to his premises free from all obstruc- 
tion. The Court declined to give effect 
to this argument, on the ground that it was 
necessary for it to see that the servient 
tenement was not made subservient to more 
than the law reqiured. A similar claim 
was negatived by Peacock, C. J., in John 
George Bagram v. Khettranath Karjormah 
' (38), and the same principle was followed 
in the case of Delhi & London Bank 
Limited v. Hem Lall (4). The substance of 
the matter is, that there is no easement 
for the tree access of wind, Webb v. 
Bird (37) and Goodman & Gore’s case (39) 
cited in Webb v. Bird (37). We have thus, 
on the cne hand, the fact that the doors 
-and windows are not necessary for the 
enjoyment of the rooms allotted to the 
defendant, and, on the other hand, the fact 


(34) (1874) 9 Ch. A., 212; 43 L. J. Ch. 4573 29 
L. T. 755; 22 W. R. 172. 

(35) (1875) 44 L. J. Ch. 625333 IL. T. 41:23 
W. R. 80 


i E. R. 332. 
(38) 3 B. LR. O. C. J. 18 at p. 46. 
(39) (1612) Godbolt 189; 78 E. R. 115. 
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that their continuance is destructive of 
the security and privacy of the portion of 
the premises allotted to the plaintiff. In 
such circumstances, the defendant cannot 
invoke the aid of the principle of an implied 
grant .of easement in her favour, upon 
severance of the tenements by partition. 
This, however, inevitably leads to the 
inference that the plaintiff cannot be restrict- 
ed in his choice of the method he might 
adopt for the obstruction of the doors and 
windows, and his cross-objection must con- 


. sequently prevail. 


The result is, that this appeal is dismissed 
and the cross-objection allowed. The decree 
of the Subordinate Judge will be modified 


so as to entitle the plaintiff to close all the - 


doors and windows by the erection of walls 
or such ‘other structures as he may choose 
to place on his own land. Subject to this 
variation, the decree made by the Sub- 
ordinate Judge will stand confirmed. The 
appellants will pay the plaintitf-respondent 


his costs in this Court. We assess the 


hearing-fee at five gold mohurs. 


B. N. Appeal dismissed. 


Cross-objection allowed, 
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. + Cleared up without further evidence, then it will. 
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not be a cléar finding and not a case of res judicata 
at all. [p. 584, col. 1.] 

On the death of one S, the karnavan ot a Malabar 
tarwad suel the son of S, for money belonging 
to S. on the ground that S. was goverued by the 
Marumakkattayam law and that the !arwod was 
his heir. The Court dismissed the suit holding 
that S, followed Makkathayam Law and tbe farwad 
was not his heir. A snbeequent suit was brought 
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by the junior members of the tarwad to eject a . 


person claiming under the son of S, from 
possession of certain other properties of S. 
on the ground that the tavwad was the 

Successor-in-title to S. It was sought to be shown 
that the prior suit dealt only with the self-acquisi- 
„tions of S. and not with his family properties which 
were comprised inthe latter suit. There was nothing 
in the judgment in the previous case to show that 
only self-acquisitions were dealt with in that case: 

Held, (1) that the question of the inheritance 
of the property of S. whether self-acquired or not, 
was directly and substantially in issue between 
the predecessors-in-title of the present litigants 
and the finding in the prior suit that S. followed 
the Makkathayam and not the Marumakkathayam 
Law was ves judicat? and was a final decision bind- 
ing on the parties and their successors-in-title ; 

[p. 584, col. 2.] ' 

(2) tbat it was not open to the plaintiff to 
adduce extraneous evidence to prove that the 
Court was dealing only with the self-acquisitions 
of S. in the previous suit. fp. 584, col. 1.] 

Where in a case governed by the Civil Procedure 
Code of 1882, on a claim by a third party obstruct- 
ing delivery of possession to the dectce-holder, 
the Court did not follow the progedure laid down 
in section 331 of the Code and the claim was 
not registered as a suit, and the matter was dis- 
posed of merely on petitions and an order passed 
directing the removal of the obstruction : 

' Heli, that the order had not the force of a 
, decree and would not operate as res judicata in a 
subsequent suit between the parties. [p. 585, col. 2; 
p. 586, col. r.] 

Where it is sought to give the formality of the 
legal effect of a decree to an order under section 
331 of the Civil Procedure Code of 1882 in order 
that it may be used as ves judicata, it must be shown 
that there was a formal array of parties, framing of 
issues and trial as laid down in the section, but if 
the petition has been wrongly treated as a merely 
interlocutory application in the suit, it cannot be 
on the same footing as a suit itself. [p. 586, col. 1.] 

' Gopaia v. Peinandés, 16 M. 127; 5 Ind. Deci 
(N. s.) 796, Fonindro Deb Raihui v. Rant 
Jugodishwari, 14 234; 7 Ind. Dec. (N. s.) 
155, Muttammal v. Chinnana Gounaen, 4 M. 220; 1 
Ind. Dec. (N. S.) 989, Vishnu v. Ramchandra, 9 
Bom. L. R. 936, relied upon. r 


Second appeal against a decree of the 
Court of the Temporary Subordinate 
Judge, Tellicherry, in A. S. No. 396 of 
I918, (A.. S. No. 507 of 915, Dis- 
trict Court) preferred against the decree 
of the Court of the District Munsif, Quil- 
.andy, in.O. $. No, 287 of 1914. 
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JUDGMENT.—The substantive points 
for decision in this appeal are two, both 
questions of res judicata. The plaintiffs 
(contesting respondents) are the junior 
members of a  Marumakkatyam ferwad 
in Malabar and they bring this suit to eject 
among others the appellant from the plaint. 
property on the ground that the plaint-prop- 
erty is the property of a, Devaswom which 
is itself the property of their farwad. The 
appellant claims under the third defendant, 
who was the son of Sankaran, and 
claims that the plaint property was the 
property of the Sankaran, that Sankaran 
followed Makkathayam Iaw, and that the 


. third defendant, therefore, succeeded to the 


property after his father's death and passed 
it on to him. On this point, the plaintiffs 
claim that Sankaran followed Marumakkha- 
thayam law, and, therefore, his successor-in- 
title to the property was not the third de- 
fendant but their own /arkad; of which,. 
according to them, Sankaran was the kar- 
navan when he died. One of the main 
points for decision by the lower Courts, 
therefore, was whether Sankaran's property 
descended to his son or to the plaintiff's 
tarwad, in other words, whether Sankaran 
followed Makkathayam or  Marumakka- 
thayam Law. This very question was 
raised and decided in a previous suit, 
Original Suit No. 433 of 1898, on the file of 
the District Munsif of Payyoli, to which the 
third defendant and the than Karnavan of 
the plaintiff's /arwad were parties, and it was 
then decided that Sankaran followed Makk- 
hathayamLaw, and that the Karnavan of the 
tarwad was not his heir. This finding was 
upheld on appeal by the District Court 
of North Malabar and is a final decision 
binding on the parties and their successors- 
in-title. The plaintiffs contend that , this 
decision is not res judicata against them, 
but we are of opinion that that contention 
cannot prevail and that the lower Courts 
have erred in holding that it is not. 

2. The plaintifis’ contention, which has 


‘been upheld by the lower Appellate Court 


in that Original Suit No. 433 of 1898, was 


t 


ne 
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dealing with a case oi self-acquisition of 
Sankaran and that in such a case it was 


not nécessary for. the Court to record a. 
. general finding that Sankaran 
.Makkathayarh Law, and that, therefore,-the 
.^ finding, being unnecessary for the decision 


followed 


of that case; does not constitute res judi- 
cata.’ It was. argued further that, even 


‘if it did not appear on the face of the record 
'-in,:that suit that the Court was. dealing 
With a case of self-acquisition,.it will still 


be.open to the plaintiffs in this sttit to adduce 
evidence to prove that it was so. To the 
latter proposition we must demur. A, 


judgment in a matter of res judicata must 


stand by itself." It decides what it pur- 
ports to decide, no more and no less. If 


. there is any ambiguity as.to what it decid- 


ed, which cannot be cleared up without 
further evidence, then.it will not be a.clear 
fnding and, therefore, not a case of. nes 
judicata at all. 

3:. A` consequential ‘contention - by- the 


plaints that , Sankaran followed Makka- 


thayam .as regards his self acquisition and 


Marumakkathayam as regards his tarwad 


property appear to. us to be a pure specula- 
tion and- contrary to the decision in Ori- 


.'ginal Suit. No. 433 of 1898. Taking the 
. judgment in that suit as it stands, we can 


find nothing in it to indicate that the Judge 
was dealing with any case of -self-acqui- 


‘sition, but much to the contrary effect. 


The subject-matter of the suit was an amount 
due. to Sankaran on the redemption -of a 


4 kanom which. had been paid into..Court 


pending: the decision as to who was his legal 


‘representative, and the issue to. be decided 
' definitely was who was his: legal repre- 


sentative entitled to the money. The 
karnavan . sued on the ground.that Sankaran 


followed Marumakkathayam.. and the third. 


detendant pleaded that Sankaran followed 
Makkathayam. The issue was perfectly 
clear, and the finding equally clear, - that 
Sankaran ‘followed Makkathayam. "There 
is.no.suggestion ahywhere tha itwas a case 
of intestacy in the matter of self-acquired 
property." The lower Appellate Court kas 
assumed without giving any. .rezscns that 
the. ‘suit. related , to. self-acquisiticn. . It 
was obyiously strongly . influenced to. that 
assumption . by its gorcltsicrs . ikut -ike 


. property in. the. suit before it belonged.to 


the pathi tarwad and, HERES to, the San- 
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karan's son. 
assumption.and hold that the question, whe- 
ther Sankaran followed Marumakkathayam . 
or Makathàyam is res judicata. in a: ceci-- . 
sion’ binding on the  pleintifi and their 
tarwad: 

4. Apart from the judgment in. that suit, 


there are three strong indications that the. 


plaintiffs’ Zarward : had "never dreamt. that: 
the judgment applied only to Sankaran’s 
self-acquisition until the appeal in the lower. 
Appelate Court. The ‘first is the grounds.of 
appeal to the District Court against the . 
decision” in Original Suit No. 433 of 1898, 
vide Exhibit IL, which shóws clearly that: 
the.general point as to the law. governing 


. Sankaran’ S property. was directly raised. 


5. As io the second, in order to ake this - 
clear itis necessary to.refer to a.further liti- 
gation covering the very property now in 
thi; suit. In Original Suit No. 195 ‘of 1902. 
on the file of the District Mursif of Quil- 
andy, the third defendant, sued as.heir. 
of. Sankaran a lesseé-under Sankaran for the: 
recovery’ of ‘the present. property," and” 
the, suit’ was resisted by the, present first- 
defendant, (now Karnavan of plaintiff’s 
tarwad | but . not ‘then karnavan), 
on the’ grotind that he held the property 
as manager of the Perikintayil Bhagavathi 
Devaswom ` which: owned . t. According, 
to the plaintifs in the ‘present suit the 
Devaswom belongs to. the plaintiffs’ tarwa. 
So the issue in that suit again raised thé 
question whether the. successor to. San- | 
karan's rights was his son or the plaintiffs’. 
iarwad. . It was there again held: that 
Sankaran followed Makkathayam, ‘and. not 
Marumakkathayam. and that his ‘son. Was: 
his successor-in-title, 

6. When the thrid defendant iod out- 
execution: ‘proceedings’ and attempted to: 
get delivery through the Court, the ttem. 
karnavan .of thé plaintiffs /arwad.obstructed 
the-delivery and claimed the property for 
the Zgrwad. ` This matter was decided by, 
thy District Mtnsif in Miscellaneous Peti- . i 
tion No. 936 cf 1903, end by. his order ín 
that, ke decived a:cinst the farwad, end 
ordered the obstruction to ke removed 
on.'the- ground that. the -larwad’s. claim. 
had already been. agatived and the third 
defendant: got. dei lvery. of'the property on 


2nd May 1903. Its significant‘ that even 


We mm disent on its- - 
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in these proceedings there was no suggestion: 


that: the previous suit, Original Suit’ No. 
` .433 of 1898, which was referred to and relied 
on by the third defendant throughout 
in Oirginal Suit No. 195 of 1902, related 
‘to Snkaran's self-acquisition. Some at- 
tempt to save the property for the tarwad 
was made in the execution proceedings, 
but even there, so far as appears from 
the order, the contention in the reply peti- 
tion by the karnavan which had not been 
produced before us, was merely that the 
"previous suit referred only to some prop- 
perty of Sankaran apparently not that it 
referred to self-acquired property. So 
that even so much nearer the date of the 
judgment in the 1898 suit as 1903 the kar- 
navan did not plead that the 1898 suit 
was concerned wlth a case of self-ecqui- 
sition. It isimportant to note that although 
in, the suit, Original Suit No. 195 of 
1902, the same claim as i5 now put forward, 
namely, that” the suit property belonged 
to the Devaswom was advanced, still it 
was there never sought to distinguish 
the nature of the third defendant’s title 
to kanom money ln Original Sult No. 433 
of 1898 from that of his claim to the alleged 
Devaswom property in Original Suit No, 
195 of rgo2. It is very unlikely that if 
such a distinction could, with any plausi- 
bility, have been then made, it would not 
have been made. 


7. Fhe third point of significance is that 
the żarwad sat down under this decision 
in the execution proceedings for IX yeais 
and then brought the present suit, and that 
the present suit is one not by the karnavan 
but by the junior members of the tarwad, 
while the harnavan is made the first de- 
fendant, aithough he, throughout his written 
‘statement, fully supports the plaintiffs 
with a merely nominal plea, as an excuse 
for making’ him defendant that the plaint- 
iffs are not entitled to possession of the 
property as: against their karnavam. -With 
the. question whether such a suit for 
eiectment by the junior members of 
the farwad only, will.lie at all we are not 
here concerned. But, apart. from that, 
it is obvious that the position of the kar- 
navan-as a defendant instead of.as a plaintiff 
in the. suit was dictated by the strong 
consciousness of ‘the plaintiffs that the 
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karnavan was already bound by “the deci- 
Sion in Orizinal Suit No. 433 of 1£98, if 
not also by that in the execution proce d- 
ings, and that the present suit is filed in 
a sort of desperate hope that the Court 
might not hold this matter res judicata 
against the junior members, and that the 
idea that it might be contended that the 
property in the Original Suit No. 433 was 
self-acquisition had not then occurred to 
the plaintiffs tarwad. 


8. It is, therefore, evident that there is 
not even any real probability that the prop- 
erty in the Original Suit No. 433 was 
self-aCquisition, and that the plaintiffs 
were aware of that. We hold, however, 
for reasons, already given, that the question 
of inheritance of the. property of Sankaran, 
whether self-acquired or family, was directly 
and substantially in issue between -the 


- predecessor-in-title of the present litigants 


and was once for all decided  between:the 
third defendant and the  predecessor-in- 
title of the plaintiff in Original Suit No. 
433 of 1898, and that that finding is bind- 
ing o3 the plaintiffs and we would uphold 
the decision of the Coürt of the first in- 
stance on this point. As remarked by that 
Court, this is enough to dispose of the suit, . 
but we will deal with the other part of the 
appellant's argument, namely, that the 
decision in execution’ proceedings . in 
Miscellaneous Petition No. 936 of 1903 
already noted is also res judicata and had 
the force of a decree which not being set 
aside by appeal or otherwise still binds 
the plaintiffs. 


9. The proceedings on the claim petition 
in 1903 fell under sections 328 to 331 of 
the previous Civ:l Procedute Code. Under 
section 331 when such a claim of a third 
party was put in, the claim had to be regis- 
tered as a suit, the result being.that the 
order passed therein would have the force 
of a decree. We are satisfied that in this 
miscellaneous petition, the District Munsif 
did not follow the procedure laid down in 
s:cton 331. He disposed of the matter 
mere y on the petitions and on his decisión 
in the suit itself. The appellant contends 
that, notwithstanding the defact in proce- 
dure, the order directing the removal of 
the karnavan’s obstruction is, neverthe- 
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less, a decree, and relies on Gopala v. Fer- 
nandes (x) and Fonindro Deb Ratkut v. 
Rani Jugodishwari (2). These cases do not 
seem to be in point. They were cases 
where the Court had refused altogether 
to act under section 337 and the rulings 
were to the effect that such refusal was tan- 
tamount to rejecting a plaint. No doubt, 
when the procedure under section 331 has 
been properly followed the decision will 
have the force of a decree, vide Muttammal 
v. Chinnana Gounden (3); but we are satis- 
fied that in this case the order has not been 
based upon the proper procedure and that 
where it is sought 
of the legal effect of a decree to such an 
order in order that it may be used as res 
judicata there ought to have been a formal 
atray of parties, framing ‘of issues and trial 
as laid down in section 331 and we hold, 
- "asit was held in Vishnu v. Ramchandra (4), 
that if the petition has been wrongly 
treated as a merely interlocutory applica- 
tion in the suit, it cannot be placed on the 
same footing as a suit itself. We, therefore, 
hold that the order in the miscellaneous 
petition is no bar to the present suit and 
is not ves judicata against the plaintiffs. 
to. We will note very briefly one other 
point raised before us on behalf of the kar- 
navan first defendant. When the appeal 
from the original Court first came up to 
the District Court, the latter remanded 
the case for findings on three points. On 
the first two of these the original Court 
on remand held that the plaint-property 
was not the exclusive property of Sankaran, 
but belonged to the Devaswom and was 
trust property owned by the plaintiffs’ 
tarwad. In these findings the lower Appel- 
late Court concurred. It is contended 
that here we have concurrent findings 
of fact binding upon this Court. But 
these concurrent findings of fact are not 
based on the consideration of any title 
in the plaintiffs’ tarwad separate from their 
pleaded title to succeed to Sankaran. It 
may be that the plaint property was ori- 
ginally Devaswom property and that San- 
karan succeeded to it as uralan from his 
l 
(x) 16 M. 127; 5 Ind. Dec. (N. S.) 796. 
2 14 C. 234; 7 Ind. Dec. (N. S.) 155. 
3) 4 M. 220; 1 Ind. Dec. (N. S.) 989. 
(4). 9 Bom. Ly R- 936. f 2 
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maternal uncle and not from his father. - 
But the question whether plaintiffs are 
the heirs of Sankaran has, as we have held, 
been finally decided against them in Ori- 
ginal Suit No. 433 of 1898, and plaintiffs 
are not now suing on any other footing than 
their right to succeed to Sankaran, and if 
the lower Courts have erred, as they have 
inlaw, inholding that the plaintiffs’ succeed- 
ed Sankaran, the concurrent finding of fact 
is also wrong in law. The plaintiffs, who 
are the junior members of a farwad, are 
not suing on the footing of trustees or ura- 
lans to recover trust property. They sue 
under title from Sankaran to eject the 
fourth defendant from property which he 
holds through the son of Sankaran, and their 
title to succeed to Sankaran has been 
finally negatived by a decision which lays 
down in effect that Sankaran was not 
the karnavan of . any Marumakkathayam: 
larwad, and, therefore, that wralanship, 
could not decsend by Marumakkathayam 
Law to them or their farwad. 

We are, therefore, of opinion that the 


lower Appellate Court has erred in law in 


his decision. Its decision is, therefore, 
reversed and the plaintifs’ suit dismissed 
with costs throughout to the fourth de- 
fendant. 


V. N, V. Abpeal allowed, 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 662 OF 1919. 
July 28, 1922. | 
Preseni.—Mr. Justice Broadway and 
Mr. Justice Brasher. 
SHER SINGH or LYALLPUR— 
DEFENDANT—APPELLANT 


TEN SS 
UDHAM SINGH or LYALLPUR-— 
PLAINTIFF— RESPONDENT. 
Specific Relief Act (I of 1877), s. 22— Specific 
advantage —Diserelon ' of 
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Under section 22 of the Specific Relief Act, a 
Court may properly exercise its discretion where 
the circumstances under which the contract was 
made are such as to give the plaintiff an unfair 
advantage over the defendant though there may 
be no fraud or misrepresentation on the plaintiff's 


art. 

Where it was found that at the time- when 
the contract was entered into the plaintiff held 
an unfair advantage over the defendant owing 
to the fact that the latter's faculties were enfeebled 
but that there was no fraud or misreprsentation 
and the bargain was not unequitable: 

Held, that specific performance should not, 
under the circumstances, be decreed. 

First appeal from the decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
12th of March 1019. 

lala Badri Das, R. B., and Pundit SZeo 
Narian, R, B., for the Appellant. 

Lala Ram Chand Manchanda, for 


Respondent. 


the 


JUDGMENT.—The defendant in this case 
was the owner of a square of land at Chak 
. No. GOR. B. in the Lyallpur District. The 
plaintiff alleged that on June the 7th, 1918 
the defendant had executed an agreement 
in his favour by which he undertook to 
sell his square of laud for Rs. 6,700. 
Rs. I00 were received as earnest-money: 
Rs. 5,000 were to be taken at the time of 
registration of the dced of sale and the balance 
of Rs. 1,600 was to be paid in Sawan Sambat 
| 1976. The deed further provided that if the 
defendant committed a breach, the plaintiff 
would be entitled to Rs. 1,000 as damages. 
The defendant pleaded that the document 
was executed through fraud. His case was 
that he borrowed Rs. 100 from the plaintiff 
and while in a drunken condition executed 
what he understood to be an entry in the 
plaintiff's account-book relating to the re- 
payment of this sum. An objection was 
also raised that the agreement required 
registration. The Senior Subordinate Judge 
has held that the document did not require 
registration and that it has been proved 
to have been duly executed by the defend- 
ant. A decree for specific performance 
has been passed, but the plaintiff has not 
been allowed damages which’ he claimed 
in addition. The, defendant has appealed 
to this Court. 

The question of registration is raised 
in the grounds of appeal but has now been 
abandoned. ‘The main question in the case 
is, whether the agreement was .executed 
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by the defendant and whether he was aware 
ofits contents. ‘The agreement was written 
by Mehr Singh at the plaintifi's village and : 
was attested by Narain Singh, Natha Singh, . 
Harnam Singh and Amir Chand. AHN 
these persons have given evidence in 
the plaintiffs favour. The ^ defendant 
has produced a Patwari, Gopal Chand, 
who states that he obtained a copy of 
the agreement from the plaintiff, which 
copy has been filed in Court, and that this 
copy did not contain the names of two of 
the attesting witnesses, Amir Chand and 
Harnam Singh. This copy, it is said, was 
obtained in consequence of a request made 
by the defendant who had been 
informed by the witness of the agreement 
to sell the square of land. The defendant 
has not produced any witness who was pre- 
sent at the time of the transaction. He has, 
however, produced evidence to show that he 
is addicted to opium and drink and that a 
Panchayat went to the plaintiff offering 
Rs. 100 withinterest which the plaintiff refus- 
ed, demanding Rs. 1,000. We think that the 
lower Court has quite rightly held that the 
defendant's version of the affair cannot be 
accepted. The sum of Rs. roo is said to 
have been borrowed by him for the purpose 
of a criminal case. It has not, however, been 
shown that any such casewaspending. The 
defendant had had no previous dealings . 
with the plaintiff and his own money-lender 
lived a short distance from his Chak. The. 
defendant’s statement as a withness also 
shows that he went without any pre-arrange- 
ment to demand a loan from the plaintiff and 
that he was then given liquor t drink and 
the document was afterwards executed. 
It is highly improbable that the plaintiff, . 
if he had been unprepared for the defendant's 
visit, would have suddenly considered the 
scheme of making him intoxicated ^ and 
getting the agreement executed by him 
forthwith. 

In regard to the copy of the agreement . 
obtained by the Patwari Gopal Chand, 
itis'probable, as the lower Court has . 


"held, that the omission of the names of two 


witnesses was either due to a clerical error at 
the time of preparing the copy cr was inten- 
tional made by the Patwari in the interest 
of the defendant. The omission of the de- 
fendant to take any action after the agree- 
ment had been brought to his notice by the 
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Patwari is another point which tends to show 
ihat his story is false. Though, however, 
we do not believe the defendants version 
in its entirety we cousider that there are 
some suspicious circumstances in the case 
which certainly render it probable that the 
defendant was under the influence of liquor 
ot drugs at the time when the agreement 
was executed. The agreement was hastily 
written at the plaintiff's Chak by a school- 
boy and a one-anna stamp was affixed. 
Fur an agreement of this nature the services 
of a deed-writer would | ordinarily be 
employed, and the plaintiff must have 
known that a stamped paper was 
required. It is admitted. by the plain- 
tifs witnesses that the defendant is addicted 
to drink and opium, and his square appears 
to be managed entirely by his son. The 
circumstances certainly raise a presumption 
that at the time of the execution of the agree- 
ment the defendant was not in a condition 
to appreciate fully the effect which it would 
have on his interests. He had no necessi- 
ty to sell the square, and the only reason 
suggested for his action 1s that he wished 
to buy land in his own village instead. It 
cannot be said that the price for which the 
land was to be sold was an unfair one and 
the bargain was not in itself inequitable; 
put we. think that in the circumstances 
specific. performance | should not be 
enforced. Under séction 22 of the Specific 
Relief Act the Court may properly exercise 
ihis discretion where the circumstances 
under which the contract 15 made are such 
as to give the plaintiff an unfair advantage 
over the defendant though there may be 
no fraud or misrepresentaticn on the 
plaintiff's part. We consider that the ploin- 
tiff. at the time when the contract was made, 
held an unfair advantage owing to the fact 
ihat the defendant's faculties were enfeebled. 

We accordingly accept this appeal to this 
extefit that the decree for specific perfor- 
mance will be set aside and the plaintiff 
will be.given a decree for Rs. 1,000 as dama- 
ges. The parties will pay their own costs 
in-this Court. 


L X. Appeal paiily accepted. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2026 
of 1920. i 
August 22, 1922. 
Present:—Justice Sir Asutosh -Mookeriee, 
Kr., and Mr. Justice Rankin. 
BISAI NATH-—DEFENDANT No. I— 
APPELLANT 
ver Sus < 
TARA NATH DEB AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 
Remand— Inherent power of Court — Remand 


on second appeal—Order, whether can be attacked 
in appeal from decree. ` 


The validity or propriety ‘of a remand order 
made on second appeal cannot be questioned 
on a subsequent second appeal. The party dis- 
satisfied with the order of remand should either 
apply for a review of judgment or get the decision 
set aside by an appeal to a superior Tribunal. Where 
reconrse is not taken to either of these possible 
methods for contesting the validity of the order 
of remand, its propriety is not open to consider- 
ation in second appeal against the decree made 
after remand. (p. 590, cols, 1 & 2.3 

The power of an Appellate Court to direct a ze- 
mand is wider than thatindicated in O. XLI, r. 23, 
of the Civil Procedure Code. The Appellate Court 
has inherent power to direct a remaud where such 
d is needed in the ends of justice. ^ [p. 589, 
col 2.] 


The policy of the Legislature as indicated in 
the Civil Procedure Code is in favour of finality 
of orders of remand. [p 390, col 2.] 


Appeal ageinst the decree of the Addi- 
tional District Judge, Sylhet, dated the 
20th April 1920, affrming that of the 
Subcrdinate Judge, First Court of that Dis- 
trict, dated the 30th of July 1915. 


Babu Mon Mohon Bose, for the Appe 
lant.—The defendant is the appellant. The 
appeal arises out cf a suit for recovery 
of possession. The First Court decreed the . 
suit. Upon appeal that decree was reversed. 
On appeal to this Court the case was sent 
back for deciding the question cf limitation. 
Upon remand the Court below has decreed 
the suit. This Court having set aside the 
decree of the Appellate Court and remanded 
the case, I submit the entire appeal was 
reopened. See Tarinee Kant Lahoree . v. 
Koonj Beharee (x); Gudadhur Dutt v. Shushee 
Monee (2). I submit the order of remand 
was not regular. Such orders are not 
contemplated by the Code of Civil Pre- 


(1) x2 W. R. 112, 
^ (2) 21 W. R. 7, 
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cedure: See O. XLI, r. 23 Civil, Pro- 
cedure Code, Durga ‘Kinkar :Norha v. 
Konchat Ronza (3); Official Assignee of the 
Calcutta High .Court v. Bidyasundari Dasi 
(4); Ganendra Nath Roy v. Surja Kanta 
Roy (5); Abdul Karim Abu Ahmed Khan v. 
Allahabad Bank, Limited (6); Radha Prasad 
Singh v. Lal Sahib Rat (7). i 
Babu Hemendra Kumar Das, for the Re- 
spondent.—The (ider of remand was passed 
with their consent, see Brojo. Soondur 
Gossamee v. .Juggui Chund Dey (8); Lat- 
chumammal v. Gengammal (9). ‘There it 
has been held that one Division Court can- 
not interfere with the directions given by 
another Division Court. 
Babu Mon Mchan Bose; replied in brief. 
JUDGMENT.—This is an appeal by the 
defendant in a suit for recovery of possession 
of land on establishment of title. The Court 
of first instance decreed the suit. Upon 
appeal that decree was reversed and the 
suit dismissed. The plaintiffs thereupin 
appealed to this Court, and on the ioth 
February 1919, Chatterjee and Panton, 
JJ., set aside the decree of dismissal made 
by the lower Appellate Court and remanded 
the case for, decision of the question 
of limitation. That-question has now been 
decided in favour of the plaintiffs and the 
decree made by the Primary Court in the 
fitst instance has been restored. On the 
.present appeal, the defeudant has attacked 
the order of remand, and has invited us 
to hold that the case should never have been 
remanded; that not only the order of re- 
mand but whatever has followed therein 
should be treated as null and void; that the 
question in controversy should be heard 
in the present appeal as if there had been 
no order of remand. We are of opinion 
that this contention cannot possibly be 
upheld. | 
Theré were two questions involved in 
the suit, namely, (I) the question of title, 
eT 
(3) 5 C. L. J. 71. tod 
(4) 54 Ind. Cas. 700; 24 C. W. N. 145;°30 C. 
L.-J. 428. - i A 
(s) 15 Ind Cas. 39; 17 C. W. N. 462. 
, (6), 41 Ind. Cas. 598; 26 C. L. J. 49; 21 C. W. N. 
877; 44 C. 929. . l 
' (7) 171. A. i5% 13 A. 53; 5 Sar. P. C. J~ 600; 
.7 Ind. Dec. (N.S.) 33. ; 4 
(8) 21 W. R. 199. : 
(9) 7 Ind. Cas. 858; 34 M. 72;.8 M. L: 233i 
(1910) M. W. N. 692, l 
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"the cases of Tarinee Kant 
"Koonj: Beharee (x) and Gudadhur Dutt v. 


and (2) the question- of limitation. ‘Uke 
Trial Court found in favour of the plain- 
tiffs upon both the questions. The lower 
Appellate Cc urt found in their favour upon 
the question of title but dismissed the 
suit on the ground that it was barred by . 
limitation. Upon second appeal to this 
Court, Chatterjee and Panton; JJ., were of 
opinion that the finding upon the ques- 
tion of title could not be successfully im- 
peached in second appeal, and they accord- 
ingly affirmed the decision of the Dis- 
trict Judge thereon. The question of '‘4i- 
mitation stood on a different focting. ` The 
Court was of opinion that the findings were 
not sufficient and consistent, and accord- 
ingly allowed the appeal. The decree of 
the lower Appellate Court which proceeded 
on 'the assumption that the claim was 
barred by limitation was nécessarily re- 
versed and the case was remanded for 


"investigation of the question of limitation. 


We are now asked to hold that this order 
was without jurisdiction and that it is 
open to'us to ignore it. In support-of this 
position, reference has been made to 
Lahoree v. 


Shushee Monee (2) which are of ‘tio real 
assistance: to the appellant, because they 
merely lay down that, when-a case'is re- 
manded for re-trial, -all the questions in- 
controversy are open for consideration. 
In the present case there is no dispute 
possible as to the scope of the remand order, 
The , Court expressly stated that the 
question of title would not be open for 
consideration-and the only question for 
decision would be that of limitation, Re. 
ference has been made to the character. 
of the order of remand and we have been 
urged to hoid that the order was in con- 
travention of r. 23 of O. XLI ‘of ‘the 
Code, inasmuch as the decision appealed 
against had not been pronounced on a 
preliminary point. It may be - conceded 
that the decision was not upon a prelimi- 


‘nary point; but it was ruled by a Full Bench 


of this Court in Abdul Karim Abu. Ahmed 
Khan v. Allahabad Bank, Limited (6): that 
the power of the Appellate Court to direct 
a remand is wider'than that,indicated in 
O. XLI, r. 23. The . Appellate ` Court 
has inherent power to direct a remand 
where such remand is needed in^the «ends 
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.of justice. The same view was indicated 
by the Judicial Committee in Brij Indar 
Singh v. Kanshi Ram (10), There may. 
indeed, be a controversy, notwithstand- 
_ing the rule in its wider form, whether 
..in a concrete case an order of remand is 
-or is not necessary in the interests of justice. 
As an illustration of this, reference may 
be made ‘to the decision of the Judicial 
Committee in Radha Prasad Singh v. Lal 
. Sahib Rai (7). : 
But this argument has been addressed 
to us on the assumption that the ques- 
tion of the validity or propriety of the 
order of remand is open for consideration. 
We are clearly of opinion that the ques- 
tion is not so open. It has been contended, 
however, that an order of remand not 
made in accordance with O. XLI, r. 23 
is null and void and may be ignored. 
But it is plain that an order of remand 
"my be valid even though it is not covered 
by O. XLI, r. 23. Assume for a mo- 
ment that an order made in the exercise 
.of the inherent powers of this Court has 
beea improperly made; that is made under 
circumstances which do not justify it. 
Sach an order is not without jurisdiction. 
Ít.is an order made with jurisdiction, though 
the jurisdiction may have been erroneous- 
ly exercised.. This view is supported by 
the decisions in Mohesh Chandra v. Jami- 
vaddin (ii), Durga Kinkar Norha v. Kon- 
chai Ronza (3) and Nabin Chandra v. Pran 
Krishna (12). There are instances to be 
found in the books where an attempt of 
this description had been made before, 
but failed. We need refer only to the 
decisions in Brojo Soondur Gossamee v. 
- Juggut Chunder Dey (8), Latchumammal 
v. Gengammal (9), Gungavam Dutt v. 
Junmajoy Mullick (13), Suraj Din v. Chaitar 
(14); Ramkuvarbat v. Damodhar (15). In 
: the case last mentioned, Sir Richard Couch, 
C.J., observed that a remand order made 
ro 2 Ind. Cas. 43; 44 I. A. 218: 
m A M. L. T. 362,6 d W. prm eR. We 3 
1917; 15 A. L. J. 777; 19 Bom. L. R. 866; 3 P. L. 
„W. 313; 26 C. L. J. 572; 104 P. R. 1917; 1917} 
M, W. N. 811; 22 C. W. N. 169; 127 P. L. R. 19i" 
45 C. 94 (P. CJ. 


(12) 20 Ind. Cas. 39; 14 C. 108, 18 C.L. J. A 

(13) 1 C. I. R. 144. J. 613 
en Dm 735; A. W. N. (1381) 55) 2 Ind. Dec. 
N. 8. 4 * x 
(15) 6 Bom. H. C, R 146. 
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on second appeal is, unless a review of it 
“be obtained within the prescribed time, 
a conclusive determination of the points 
of law involved init; and the correctness 
of the law laid down upon a remand cans 
not be questioned on a subsequent second 
appeal ; nor is the fact of the Court’s adopt- 
ing a different view of the law after an order 
has been made’in general a good, ground 
for allowing a review of such order after 
the time for a review has elapsed. We 
may point out that the policy of the Legis- 
lature as indicated in the Civil Procedure 
Code ‘of 1908 is in favour of finality of 
orders of remand. Section r05, sub-section 
(2), provides that, notwithstanding the pro- 
vision contained in sub-section (ri), where 
any party aggrieved by an order of remand, 
made after the commencement of the Code, 
from which an appeal lies does not appeal 
therefrom, he shall thereafter be precluded 
from disputing its correctness. This pro- 
vision was inserted to nullify the effect 
of the decision of a Full Bench of this Court 
in Khadem Hussein v. Emdad Hossein 
(16) where it had been ruled by a majority 
that the validity of an order of remand 


_or of a preliminary decree may be assailed 


either by a direct appeal or by way of an 
appeal against the final decree. That view 
was based on the opinion expressed by 
the Judicial Committee in the cases of 
Maharajah Moheshur Sing v. Ben- 
gal Government (17); Forbes v. Ameceroo- 
nissa Begum (18) and Shah Mukhun Lal 
v. Baboo Sree Kishen Singh (19). Under 
the law as it now stands, the appellant, 
if he was dissatisied with the order of 
remand, should either have applied for a 
review of judgment or got the decision 
set aside, by an appeal to a superior Tri- 
bunal. He has not taken recourse to 
either of the possible methods for contest- 
ing the validity. of that order. Consequant- 
ly, that order is binding on the appellant. 
If that.order stands, it is indispat- 
able that what has followed has been 


(16) 29 0.758; 5 C. W. N. 617. 
(17) 7 M. I. A. 283; 3 W. R. P. C. 45; 1 Suth, 
P. C. J. 325; 1 Sar. P. C. J. 645; 19 E. R 285. 
(18) 1o M. I. A. 340; 5 W. R. P. C. 47; 1 Suth. 
P. C.J, 921; 2 Sar. P. C. J. 153; 1 Ind. jur. (N.s.) 
117; 19 E. R. 1002. 
(19) r2 M, I. A. 157; x1 W. R. P. C. t9; 2 B, 
L. R. P. C. 44; 2 Suth. P. C. J. 190. 2 Sar. P. C. J, 
4035 20 H. R. 299. 
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made with jurisdiction and the judgment 
of the District Judge pronounced after 
remand cannot be successfully attacked 
in second appeal. 

The result is that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed with costs. 
Appeal dismissed. - 
B. N, 
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LAHORE HIGH COURT. 
aLfSCELLANEOUS SECOND APPEAL NO. 285 
OF 1922. 
July ro, 1922. 
Preseni.[—Mr. Justice Martineau. 
- WADHAWA MAI—DEFENDANT 
—JAPPELLANT 
Jer sits 
LACHMAN DAS—PLAINTIFF AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
Punjab Pre-emption Act (I of 2913), s. 5 (a)—- 
,“ Shop, what is, 

A "shop" within the meaning of section 5 (a) 
of tbe Punjab Pre-emption Act denotes a building 
‘or an apartment which is primarily used for buy- 
ing and selling goods. 

Bhamba Ram v. Allah Bakhsh 3x Ind. Cas. 
191; 69 P. R. 1915; 156 P. W. R. 1915, followed. 

' A building used ior the purpose of storing sleepers 
or grain in which no goods are sold cannot be re- 
garded as a “shop” within the meaning of sec- 
tion 5 (2) of the Punjab Pre-emption Act. 

Altay Singh v. Sant Singh x13 P. R. 1906; 99 
P. L. R. 1097, distinguished. 

Miscellaneous second' appeal from the 
order of the District Judge, Ferozepore, 
dated the 17th November Ig2I, reversing 

. that of the Additional Munsif, Second Class, 
Ferozepore, dated the 18th July 192x. 


Lala Hargopal, for the Appellant. 


Lala Badri Das, R. B. for the Re- 
spondents. 
JUDGMENT.—This is a pre-emption 


case and the question in dispute is, whether 
the building which the plaintifi seeks to 
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preempt is a shop as descripéd in the 
sale-deed. The lower Appellate Court has 
held, differing from the view taken by the 
First Court, that it is not a shop, and it has 
remanded the case for the decision of the 
remaining issues. The vendee has pre- 
sented a second appeal to this Court. 

It is pointed out tbat in a plan which 
the plaintiff got prepared in 1917, when 
he applied to the Municipal Committee 
for sanction to some additions that he wished: 
tomake to his house, the building iu dispute 
was mentioned as a shop. This is, how- 
ever, of no importance as the plaintiff very 
likely signed and filed the plan without 
troubling to see how the building adjoin- 
ing his house had been described in it. The 
same remarks apply with regard to a plan 
filed by the plaintiff in 1905. What has 
to be determined is simply the purpose 
for which the buiiding in suit was used, ' 
and this purpose is clear from the evidence 
produced on both sides, which shows that 
the building has been rented by the frm 
of Ram Lal-Ishar Das, who stored their 
sleepers in it, and that, formerly, it was 
used for storing grain. No goods were 
sold in the building, and, this being so, the 
building cannot be said to be a shop, which, 
as was stated in Bhamba Ram v. Allah 
Bakhsh (1), denotes a building or an apart- 
ment which is primarily used for buying 
and selling goods. Counsel tor the appel- 
lent kas referred to Attar Sinch v. sant 
Singh (2) in which warehouses attached 
to shops were regarded as being ín thé 
nature of shop property, but the building 
now in dispute is not attached to a shop, 
although some shop-keepers have rented 
it and have been using it for storing their 
goods. 

It is urged that if, as was held by the 
lower Appellate Court, the vendee had 
to-prove that the building was a siop 
he should have been given an opportunity 
of producing further evidence since tne 
onus had been placed by the first Court 
on the plaintiff, but I do not see that tnere 
is any necessity for a'remand since it is 
not disputed that the building has been 


used merely for the storage of goods, and 


(I) áx Ind. Cas. 193 j 69 P. R. 1915 [ 156 P. W, 
R. X915. 
(2) , 113 P. R. 1906; 99 P. 1. R, 1907. 
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the.. question is only whether a building 
used.ior such a purpose is a shop. 

I agree with the lower Appellate Court 
that the building in suit is not a shop, and 
-I accordingly dismiss the appeal with costs. 
Z.K. Appeal dismissed, 


. LAHORE HIGH COURT. 
MISCELLANEOUS CIVIL APPLICATION No. 335 
OF 19022. 
July 31, 1922. 
Preseni.—Mr. Justice Martineau. 
. BANARSI DAS, son or NANHI MAL, 
AND OTHERS—DEFENDANTS—PETITIONERS 
l EE VEI SHs 
KISHORI LAT, AND OTHERS—PLAINTIFFS 
, — RESPONDENTS. 
Civil Procedure Code {Act V of 1908), ss. 22, 2 
— Transfer of case— balance of convenience. ' 
Plaintiff sued ‘defendants for air account of 
transactions carried on by the latter’s Karachi 
firm as:Commission :Agents for the former for the 
pürchase and .sdle of cloth at Karachi. The deal- 
‘ings all took place at. Karachi, the persons from 
"whom goods were bought and: to whom goods 
weresold were at Karachi, and all the accounts 
relating to the dealings in question were at 
~ Karachi: l 
` Held, that, in these circumstances, the balance 
‘of- convenience was greatly in favour of the case 
being. tried at Karachi and the:case should, there- 
fore, be transferred to Karachi. 


. . Application, under sections 22 and 23, 
clause (3), of the. Civil Procedure Code, 
for transfer of the case, the firm Ram 
Richpal-Sham Lal, of Delhi, and the firn 
Phul Chand-Fateh Chand of Cawnpore 
and Delhi, plaintiffs v. The. firm Nanhe 
Mal-Janki Das of Delhi and the firm 
Nanbe Mal-Banarsi.Das,. Karachi, Defend- 
ants, from, the Court of the Senior Sub- 
ordinate Judge at Delhi, to a Court of 
competent jurisdiction at Karachi, 


Lala Sardha Ran, for the Petitioners. 
Lala Jagan Nath, ior the "Respondents, 


' [reas 


f~ 


*w- 
we 


ORDER.—This is an application -under 

sections 22 and 23 of the Civil Procedure 
Code for the transfer to a Court at Karachi 
ofa suit for rendition of accounts: which 
has been brought by the respondents 
against the petitioners in the Court of the 
Subordinate Judge of Delhi. 
. The parties live and carry on business 
in Delhi, but the respondents are ‘suing 
for an account of transactions carried 
on by the petitioners’ Karachi firm as 
Commission Agents for the respondents 
for the purchase and sale of cloth -at 
Karachi. 

Tke dealings all took place at Karachi, 
the persons from whom goods were bought, 
and to whom goods were sold, by the 
petitioners, are at Karachi, and all tke 
accounts relating to the dealings in ques- 
tion are at Karachi. In these circum- 
stances, it seems manifest that the balance 
of convenience is greatly in favour of the 
case being tried at Karachi, 

Mr. Jagan Nath, on behalf of the respond- 
ents, has cited various authorities" in 
support of his contention that the suit 
should not be transferred, but they are 


, not in point as they relate to cases in which 


the parties were at issue regarding some 
particular contract or transaction; «whereas 
the present case relates to accounts of a 
whole series of. transactions. extending “over 
several years. Witnesses belonging to 
various Karachi- firms may haye to be 
examined with their accounts. tt would 
probably be impossible for them to: come 
-with their accounts to Delhi, and it would 
be extremely inconvenient’ to examine theni 
on commission. ye 

-~ I accordingly direct thatthe suit shall 
proceed in the Court competent to’ try--it 
at Karachi: The respondents will: pay 
the costs of this application. ` i 


Z. K. A pplication granted, 
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' . CRIMINAL -CASE NO. 527- OF ‘1922. 
oe ce [une 20. T0224 © > 
:Preseni-—Mr. ‘Justice -Abdul Qadir. 
MUL-SINGH-—ACCUSED—PETITIONER - 
Uoc oto ten YESUS - E 
XZMPEROR-—RESPONDENT. 
‘ Criminal ‘Procedure Code ( Act V of 1898), ss. 
439, .494—- Withdrawal. of. case— Failure to record 
_veasons—Revision—Penal Code (Act XLV of 
1860), s. 174— Non«aitendance in obedience to sum- 
' mous, what’ constitutes,” ^ °° 7 


Section 494 -of-the Criminal Procedure. Code - 


does not: require the, Public Prosecutor, to state 
his reasons for withdrawing a case. [p. 597, col. 
2; p. 598, col. 1.] 


A’ Magistrate when giving his consent to ‘the 


“withdrawal of a case under section- 494 of the 
|. Criminal Procedure Code should record his reasons, 

but the failure to.do so does-not vitiate the order 
, 80 as to entitle the High Court to interfere in re- 
` vision with what is virtually an order of'acquittal. 


nip. 597, cols. x & 2.] 
Umesh. Chandra Roy v. 
, 41 Ind. Cas. 998; 26 C. L. J. 208; 18 Cr. L. J. 886; 


- ? * a? 


22 C. W. N. 69, not followed. 
‘The High Court will not ordinarily ‘set ‘aside 
-an order of acquittal in revision. [p. 597. col. 2:] 
In ve Sinnu,Gounden, 23 Ind. Cas. 188; 38.M. 
, 1028; 26 M. L. J. 160;.(x914) M. W. N. 273; 15 
Cr. L. J. 236, relied upon. ` AE 7 
Obiter :—What'is made punishable by the law 
» under-section 174 ofthe Penal Code is an intentional 
disobedience to the summons of a.Court, that is 
_to say, non-attendance which amounts to wilful 
disobedience. fp. 598, col..2; p. 599, col. 1.] 
If the case-of Sreenath Ghose xo W.R;Cr,33, Em- 
-press v. Ramdhir, 22. P. -R. 1880-Cr. relied upon. 


Case-reported by the .Sessions. Judge, 
| Rawalpindi,-. with -his No. 358 .of 30th 
.Mareh.1922. . . ES 
| .FACTS.—‘One. Mul Singh, a .Station 
.Master -in the North-Western Railway, was 
served with: summons to. -attend my 
. Court on the 20th day of.December 1921, 
win order to.give evidence as a. witness. in 
Sessions Case No. 36 of .1921. Crown v. 
-Sharif, charge under .sections . 457-75, 
Indian Renal Code. Exhibit P.-r is the sum- 
.mons in question, which was sent by a 
.special constable and was duly served.on 
Mul Singh at Mari-Indus. Station on 11th 
December. 10927 after the following endorse- 
sment had been made in the office of thé Dis- 
trict Traffic.Superintendent,. Rawalpindi.:— 
. ‘Station’ Master, Mari-Indus,... ... 
. ‘Tor. service .and early. retrun. Please 
atrange duties in case no telief arrives,’ 
- “On “the 20th “December, I proceeded 
to hear the Sessions case knowing that all 
summons had been. served... After the’ rest 
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'2gf the prosecution evidence -had - been. 


- taken it was found that Mul Singh. was 
--not present. I wrote to the officé-of the 
- District ‘Traffic’ Superintendent and he 


''- appeared and gave evidence-on the 22nd 


^. December 192I. In this way my' work 
- was: disorganised and the 'assessors- had 
to wait for three days to try the case in 


- question. ` Accordingly, after "he gave his 


E 


- evidence I called upon him to show cause 
: why .he sshould-not be tried under section 
174, Indian  Penal.Code, for ‘intentionally 
- not attending to give evidence on the 20th 
- day of December 1921 before me after he 
had been duly -and properly served.. He 
admitted that the summons had been: prop- 
erly served upon him after permission 
-obtained from the District Traffic Superin- 
tendent’s office in which it was stated that 
‘he should arrange for his own duties in-case 
no relief arrived. - On 19th December 1921, 
- however, which was the day he was going 
to leave the Station, the District Traffic 
.-Superintendent, "Mr. Brereton, arrived at 
his Station ‘and told him not to go to Court 
. and that he would arrange with the Deputy 
.-Commissioner that Mul Singh would- not 
be fined. Though Mul Singh represented 
--to the District Traffic Superintendent that 
“the Court would fine him, still -Mr. -Brere- 
- ton refused to-allow him to go.- He was 
. afraid of his District Traffic Superintendent 
“and, therefore, did‘not come. > > <> > 
-‘Accordingly;-on 22nd December - 192r, 
I recorded:an' order under section 476, Cri- 
minal -Procedure -Code, and sent Mul 
“Singh. for trial under-section 174, Indian 
Penal Code, to the District Magistrate.. T 
‘pointed-out in this order that matters have 
-come to such a head in this District that 
no Railway Official ever .dreams- of -attend- 
ing beforea Magistrate till he has been sum- 
moned three to four times. I understandthat 
it.takes sometimes even-more than.that to 
.get their attendance. In fact, the behaviour 
:of Railway: Officials in this District had-be- 
-come a public-scandal:and as the summons 
:had been- properly- served after permission 
was. obtained. from -the District. Traffic 
Superintendent, -I :considered:his trial to be 
necessary; -lhe District Magistrate sent 
the case to Mr. Abdul Haq, Magistrate Ist 
class. He fixed-r2th-January 1922.to hear 
the..case.:.On that -date it. would :appear 
that the accused. was --present-along.-with 
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Mr. Brereton, District Trafic Superin- 
tendent. The latter seems to have gone 
‘to the District Magistrate who wrote oa the 
judicial record in his own hand aud under 
his own signature that the case may be with- 
drawn against Mul Singh. This was what 
Mul Singh said Mr. Brereton told him at 
the spot he would have done. 

“this order of the District Magistrate 
upon the judicial record was not à proper 
one as it does not follow the procedure laid 
down in section 494, Cruninal Procedure 
Code. It was objectionable for that reason 


and also as exercising pressure upon the: 


Magistrate. However, the Public Prose- 
cutor who was conducting the case ior 
the prosecution saw the District Magistrate's 
order on the judicial record, treating it as 
instructions to him from the District Magis- 
trate tcld the Court that, under the ín- 
structions of the District Magistrate, he with- 
drew the case. ‘The Magistrate then record- 
ed the following order :— 

‘As the case has been ,, withdrawn the 
accused is hereby discharged.’ . 

“He gave no reason of any kind and did 
not even record his own consent to the 
case being withdrawn." ' 

GROUNDS.—‘‘On the 18th January 1922 
I sent tor the record and as 1 considered 
that the accused had been improperly dis- 
charged I ordered notice to issue to the 
District Magistrate to appear and show 
cause why the said order should not 
be set aside either by me or by the High 
Court. {‘Lhe District Magistrate, however, 
has not appeared before me after he was 
served with this notice. , 

“J also called upon the Magistrate to ex- 
plain whether, be understood that his 
‘consent was necessary to the withdrawal 
or whether he thought he had to discharge 
. the accused as it had been ordered by tne 
District Magistrate. I iurther asked him 
to explain why he simply discnarged 
the accused , without specially noting his 
consent to the withdrawal. He has 
replied that he did not know at the 
time. that his consent was necessary 
and that he believed that he had no 
alternative but to pass an order of dis- 
charge which he did. 

“lt is. admitted, therefore, by the Magis- 
trate that he did not apply his mind as to 


whether his consent should be given or. 
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not. It is also cleat from the: order itself 
that he never read section 494, Criminal Pro- 
cedure Code. ‘There it is specially noted that 
the Magistrate's consent is necessary. It 
is also laid down there that in summons- 
cases the Magistrate shall record an ac 
quittal and not a discharge. He recorded 
a discharge which further proves that he 
never tead the section or knew of it. 

"Tt seems to me, however, that I must 
treat this order of discharge as an order 
of acquittal. The accused should have been 
acquitted and l must, therefore, treat 
the order as being one of -acquittal. It 
is not possible, thereiore, for me to revise 
the order of the Magistrate. The question 
is, whether the record should .be sent to the 
High Court for this purpose | 

"It was held in Gopi Bari v. Emperor (x) 
that an order passed under secuon 494, 
Criminal Procedure Code, by a Magistrate 
is a judicial order. and if the discretion 
invested in Magistrates by that secciou is 
arbitrarily exercised the High Court 
is entitled to intertere and woud. be justi- 
fied in passing the order which ought to 
have been passed by tne Magistrate. A 
still clearer case is Kajang Kanis Shana V. 
Idris Thakur (2) where it was nelà by the 
Calcutta High Court that an order by which 
a Court acting under section 494, Criminál 
Procedure Code, accords consent, to the 
withdrawal from a prosecution is.a judicial 
order and the reasons tor: such an order 
should be recorded. I have shown in tne 
present case that no reasons are recorded 
by the Magistrate and that he did noc tanz 
that he had any power. to. do auytuing ex. 
cept to discharge the accused. He was 
probably also induenced by the fact, that 
the lustriet Magistrate had recorded tue . 
order of withdrawal himself on Us judicial 
record instead of leaving toe  Puouc 
Prosecutor to move the Court, Iv is 
true that the Public Prosecutor regularised 
this act of the Dustrice sagisurate oy ast- 
ing on what he saw written but tuar did 
not take away tne efect of tais order. 1a 
the case quoted, the olga Codce ldcactetad 
and set aside the Order Of Lüe Wesss 
Judge granung consent to the Publio Pruss- 


(s) 57 Ind. Cas. 6571 1 P. Ie. T, 400; 21 Cr. I, 


J. 941. 
(2) 64 Ind. Cas. 280; 25 C. W. N. 615; 34 C. 
Le Je 51; 22 Cr. L. J. 766i 48 C. 1105. i 
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cutor's withdrawal. from the prosecutio 

in questicn and the consequent order of 
acquittal.. ‘There the Sessions Judge did 
give his consent but did not give his reasons. 
There is no doubt, therefore, that the 
High Court has. power to set aside the 
order of the Magistrate dated 12th January 
1922 in.the present case. 

“J would also refer to Municipal Board, 
Fyzatad v. Vidyadhari (3). There it was 
held that the law gives the power to Courts 
of revision to interfere with orders of ac- 

| quittal and. though interference with such 
orders is unusual it may be resorted to in 
exceptional circumstances. I have already 
quoted one instance of the Calcutta High 
Court setting aside an order of. acquittal 
im circumstances like the present. Fur- 
ther, the person to- move the Local 
Government to appeal against an order 
of.acquittal would be the District Magis- 
trate and this is a case in which he would 
never appeal as it was he himself who order- 
ed the withdrawal of the case. This, there- 
fore, is pre-eminently. a case in which the 
High Court would exercise its powers of 
revision, if it considers it necessary to do so. 

“J would like to say a few words .as 
regards: the merits which would tend to 
show. that Mul Singh intentionally omitted 
to attend. I accept his word that when 
‘Mr. Brereton arrived, Mr. Brereton refus- 
ed. to. allow him to go although the 
summons had already been . endorsed 
in-his own office to -the effect that Mul 
Singh should arrange for a local relief 
in case no relief. did come. It is probable 
that Mr. Brereton wanted - him there for 
his own private convenience. Mul Singh 
wanted to go, which means that he had 
arranged his own relief. ‘The question is, 
does that amount. to. intentional omission 
to attend? To held otherwise, would 
mean that any servant of any person 
need never attend the Courts. All he 
need say would be that his master refused. 
to. allow him to go. I consider sthat 
Mul Singh intentional:y omitted to attend 
in. order not to -displedse his. superior, 
the District Traffic Superintendent, after- 
he had -been properly:served with summons. 


(3) "63 Ind. Cas. 334; 24 C. C. 127; 22 Cr. L J. 
£5 3-3-0. le. Je 646. : 
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with permission of the same Traffic Superin- 
tendent who was told by Mul Singh that 
he would be-fined if he did not attend. 

" Further, my purpose in taking action 
was to set right what has become a public 


‘scandal. In cases which come. on appeal 


to, me from the Magistrates I have frequzatly 
seen that Railway witnesses attend after 
many adjournments and all the Magistrates 
have frequently complained to me as regards 
this. My intention was to rectify this.state 
of affairs by a test case. Tne accused was 
present on 12th January 1922 and I consider 
that it is. a matter for regret that 
the District Magistrate should have inter- 
fered with my order in these circumstances 
especially when the Trafic Department 
of the Railway bas been acting in this way 
for a long time. | 

“To give cne instance of what goes on in 
this office I need go no further than the pre- 
sent record. On 4th February 1922 I issued a 
noticeto Mul Singhto attend on 15th February 
1922. On that date he was not present and I 
wrote a letter to the District Traffic Superin- 
‘tendent asking him why he had not-served 
the notice and at the same time I enclosed 
fresh notices. On the next day, t. e. 10th 
February. 1922, I received a ‘note from the 
District Traffic Superintendent, which pur- 
ports to be dated 14th February 1922, asking 
for another 
given for this request. In reply, however, 
to my letter of the 15th February he did 
setve the notices for the subsequent 
hearing and at the same time explained 
that he had never received the first notice. 


This was obviously wrong.as his office re- 


turned them to me long with the note ask- 
ing for another date. 

“In the present case, therefore, I took action 
because forced to do so. I and the assessors 
were greatly inconvenienced by having to 
wait three days for this witness who had been 
properly served and who, owing to the per- 
sonal desire of the District Trate Superin- 


tendent, did not. attend. The Government . 


further had to pay for the three days. on 
which.the assessors attended..In ali the 
Magistrate s Courts.summons are completely 
neglected: if issued to. the District. Lradic 
Superintendent. The case was fixed for trial 
before the .Magistrate for r2th January 
1922. . It was.a test case meant. to stop 
this department from actiug in future as-it 


a 


1 


\ 


date to be fixed.- No reason was | 
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-had donein the/past. - It: would have taken :' 


half an kour to be decided. Instead of that, 
the District Magistrate, at the request of 
"the- District -Traffic Superintendent, wrote 
an order ón the 
Magistráte withdrawing the case instituted 
“by me whereupon the Magistrate dis- 
charged -'the'-accused instead. of acquitting 
‘him: without giving’ his consent and 
without -recording his‘reasons for ‘this 
"consent. It has ‘also been shown. that 
‘the Magistrate thought- that , he had 
to 'óbey- the District Magistrate's order 
and that ke himself had no power of.any 
kind. -I have also made it clear that in 
acate like this tke High Court has-power to 
interfere if it ‘considers it- necessary, and I 
„tirk 1 Lave given good enough reasons why 
it sLovld interfere in tke present case. The 
rurcigle cf Akese is ibat itere wes no rea- 
$on-wly a special favour should have been 
skown io tke. Treffic Department of the 
Railway by the District Magistrate. «It 
‘ig extremely “unlikely that he would have 
intertacd with tre case of a private person. 
“‘f-would, therefore, send up the record of 
-tke Magistrate to the High Court with the 
recon wendaticn that it should ‘set aside 
ike order -of the Magistrate dated 12th 
Januery--1¢22, acquitting the accused and 
‘retuin ihe:case to aygpécially selected Magis- 
trate for trial according to law. ^. . -— 
"Orceranrourced to Mul-Singh’s Coun- 
Sel." c D - d DM 
:OREER.—Ihiscese has been reported for, 
 «revision-by the Sessions. Judge, Rawalpindi; 
‘by-his order dated. ike- 27th March 1922, 
"eLichiully sets forth.all the facts of -the 
case and which may ke only briefly referred 
to here. E. ud "A 
.« One Mul Singh, Station-Master of Mari- 
Indus Railway Staticn,‘on- the. North-West- 
‘ern. Railway, was sammoned to give -evi- 
dence in':a dacoity case, fixed for trial 
jin the Sessions Court for the 20th Decem- 
ber 1921.. The summons had been duly 
served -on bim-through the-District Traffic 
Superintendent and the instructions given tt. 
< lim by the-office.cf the District . Traffic 
Superintendent. were that- he should 
arrange for-his dutiesin case no.relief arciv- 
-ed.. He- did noc, however, turn up on that 
: date; but he sent a telegram tc the Sessicns 
judge to tne following effect, on the mrn- 
pg oítbe goth December, > ws 
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“Due to Agent’s Special not allowed by 
District Trafic Superintendent to attend 


-Court to-day -kindly postpone case Crown 
supe -v. Sharif.” i 
judicial record:of the : 


As Mül Singh was an important witness 
for the -prosecution, the Sessicns case could 


“not be finished on the 20th December and 


fresh date had to be given fcr his attend- 


. ance, of "which the office of the District 


Traffic Superintendent was informed. . The 


' District. Traffic Superintendent then’ sent 
"a telegram -tc the Station Master, asking 
. him “to attend the Sessions Court on the 


22nd." He appeared on that date and gave 
his evidence. After he had done so, ‘he 
was called upon by the learned Sessions 
Judge 1o show cause why he .shculd not be 
prosecuted under section 174, Indian Penal 
‘Code, for intentionally omitting to attend 
the C.urt at the time mentioned in his 
summins. Mul Singh repeated what he 
had.stated in his telegram, dated the 2 th 
December 1927, but the Court was nct satis- 
fied with his explanation and, taking the 
view that his absence did amount to inten- 
tional ncn-attendance, sent him up to the 
District Magistrate fcr trial, purporting 
to take action under section. 476, Criminal 


‘Procedure Code. The District Magistrate 
entrusted the case for trial to a Magistrate 
Ist Class who fixed the 12th January 1922 


as the date of hearing. The District Traffic 
Superintendent wrote to the Sessions Judge 
on thé 4th January 1922, explaining the 
circumstances to which the absence of Mul 
Singh from Court was due on the 20th 
December 1921, and requested that, the 
prosecution against him might be  with- 
drawn. Failing to.get any favourable 
consideration -of . this request from the 
Sessions Judge, the District Traffic 
Superintendent approached the. District 
Magistrate and explained matters to him 
and asked for the withdrawal cf the case. 


‘Thereupon the District Magistrate made 


a note.on the. judicial record of the case 
against Mul Singh to the following 


- effect :— 


“he case may be withdrawn against 
Mul. Singh. ” . 


“It does not appear rom this note for 


whom this direction was meant, but ‘the 
Public Prosecutor, who, it seems, was in 
charge of the case, understood the note to 
be addressed to himself and made a states 
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ment to the Magistrate in whose :Court:the 
case was pending, that under instructions 
fromthe District Magistrate he withdrew 
the case. 
was passed by the Magistrate concerned:— 

“As the case has been withdrawn the 
accused is hereby discharged.” 


"Phe learned Sessions: Judge, for reasons 


given at length in his order dated the 27th 
March 1922, wants the High Court to.revise 


this last order of the Magistrate ‘allowing the. 


withdrawal. He recognises that this order 


should have been an order of acquittal 


and must be treated as such, because the 


case under section 174, Indian Penal Code,. 


Was a summons-case in which the Code 


of Criminal Procedure does not contemplate 


..an order of discharge if the case is withdrawn. 
He urges, however, that though, as a rule, 
the High Court does not interfere with orders 
of acquittal in cases in which no appeal 
has been filed against them by the Local 
Government under section 417, -Criminal 
Procedure Code, 
f2red with tinder the special circumstances 
of this case, inasmuch as the District Magis- 
. trate, who has withdrawn the case, cannot 


be expected to move the Local Govern- . 


ment under section 417, Criminal Procedure 
Code. He adds that the case was an im- 
portant one ‘from an administrative point 


of view and has not been properly withdrawn . 


in conformity with the procedure laid down 
for such withdrawals, particularly because 


the Magistrate. allowing the withdrawal’ 


has given no reasons for it and did not even 
understand at the time of passing the order 
that his consent was necessary for ‘such 
a. withdrawal. He also complains that the 
action of the District Magistrate in inter- 
fering in this case in the way above, described 
was not proper. An exception is specially 
‘taken to, the District Magistrate recording 
the order dated the i2th January 1022 on 
the judicial record ofthe case, of which 


a, Subordinate Magistrate was duly seized. 


Reference is made in the report of the 
Sessions Judge to Umesh Chandra Roy v. 
Satis Chandra Roy (4), in which a. Division 
Bench of the Calcutta High Court ‘has. laid 
down that, in withholding or according con- 
sent to the withdrawal ofa prosecution under 


L. J. 886; 22 C. W. N 


cy 


9 4l Ind..Cas; 09, 26 e L ia 200) :8 ce 
09... 


On, this "the following order: 


this order may be inter- 


997: 


,; Section 494; Criminal Procedure Gode, the. 


Court acts’in a judicial capacity and should: 
record its reasons for ‘its order.. Exactly 
the same opinion is. expressed in another 
decision of the Calcutta High Court published: 
as Rajani Kante Shaha v. Idris Thakur (2). 
Gopi Bari v. Emperor (x) is also referred to. 
This is a case decided by the Patna High 
Court, in which it is held that if the discretion 
vested in a Magistrate by that séction is 
arbitrarily exercised, the High Court is 
entitled to interfere in revision. Anotber 
cas? relied on by the Sessions Judge is Muni- 
cipal Board, Fyzabad v. Vidyadhari (2), 
in which the Oudh Tudicial Commissioner’s 
Court has held that the law gives the power 
to Courts of revision to interfere even with 
orders of acquittal, and adds that, although. 
interference with such orders is not ususl,, 
it may be resorted to in exceptional circum 
Stances. ] 

It is contended on: behalf of Mul Singh, | 
who is present before me with Counsel, 
that the order of the Magistrate, dated the- 
r2th January 1922, allowing the case to 
be withdrawn, clearly amounts to an or- 
der of acquittal, which should not be in- 
terfered | with -when Government is not 
appealing: against it. Reliance is placed 
in support of this argument on In re Sinnu 
Gounden (5). This was a case in which an. 
accused person procured his acquittal by a: 
fraud on the Court concerned, and the, 
High. Court was moved in revision to set. 
aside that acquittal and. to order a new 
trial, but the High Court declined to inter- 
fere on the ground that it was a case in which 


` the Local Government might have directed. 


the filing of an appeal against the acquittal 
but did not do. so.- ‘She -High Court re- 
cognised that the case was à fit one for a re-. 
trial being ordered if the matter had come, ` 
before it by way of appeal presented by the 
Local Government, but it did not see its 
way to interfere in revision in the ab- 
sence of any indication of an error, 
in law apparent of, the face of the record. 

-Now, what has happened here is, that 
the Public Prosecutor, who was in charge. 
of the case, took action under section. 404, 
Criminal Procedure Code, to withdraw it. 


This he was empowered by law to do and 


(s) .23:Ind. Cas. 188; 38 M. 1028; 26 M. Te: J. 
160] (1914) M M. W.N. 273; 15 Cr. "i T: 236i. PE 
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itĉis-not laid down in section 494, Criminal 
‘Procedure Code, that he is bound to ‘state 
his reasons for doing so. It is true that, 
according to the authorities referred to by 
the learned Sessions Judge, the Magistrate 
should have. given his reasons for allowing 
withdrawal and did not act properly in 
passing the very brief order he did, without 
reference to section 494, Criminal Procedure 
‘Code, which would have shown -him that 
‘his consent was necessary and that under 
certain authorities he had to state his rea- 
sons for giving that consent; but I do not 
think that the absence of any statement 
of reasons in the present case’ vitiates 
that order to.such an extent as to make 
this case a fit case for exceptional treat- 
ment and to justify the setting aside of an 


, acquittal on revision: In the first place, it . 


mav. be:pointed out that there is some 
contlict of opinion between the High Courts 
of Calcutta and Madras on the point under 
discussion, - The Counsel for the respondent 
draws my -attention to Ju re Sadayan 
' (6) in which itis laid down by the Madras 
High Court that, where a Public Prosecutor 


withdrew a charge at-a Sessions trial, the’ 


accused had a statutory right to an acquit- 
tal and the High Court could not set it aside 
even though the Sessions Judge recorded 
no reasons for the action he took and'the 
Public’ Prosecutor offered no reasons for 
the ‘withdrawal. This is no doubt dissented 
from ‘by the Calcutta High Court in Umesh 
Chandra Roy v. Satis Chandra Roy (4) 
but inasmuch as this, too, is a ruling 
by a Division Bench, it is entitled to weight, 
until the conflict -between the two Courts 
is, set at rest by a pronouncement more 
authoritative than either. One of the rea- 
sons ‘mentioned by the Sessions Judge for 
‘treating this case as an exceptional one 


is, that here the. District Magistrate having - 


authorised the withdrawal of the case, 
would not obviously take action under 
section 417 to move the Local Government 
for filing an appeal, against the acquittal, 
‘but I think that cannot be a justification for 
"substituting a revision in place of an appeal. 
So far as the wording of section 417, Cri- 
-minal Procedure Code,-is concerned, there is 


-.($)- 4 Ind Cas; 1426; 5 M. L. T, 216; 11 Cr, 
CJjeRüRde e a em 0- E oM en. 3 
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nothing in-it which shows that it is the Dis- 
trict Magistrate alone who can move the 
Local Government to file an appeal. It is, 
in ordinary cases, a matter of practice that 
the Local Government is moved by private 
applicants or the Police through the District 
Magistrate, or the latter, as the head of Cri- 
minal administration in his District, himself 
moves the Local Government, but in a case 
like the present, I think the Government 
could have been moved otherwise, but that 
has not been done. I see no  reascn 
why the salutary rule laid down in I” re 
Sinuu Gounden (5) be not followed in this 
case and why the order of-acquittal should 
not be allowed to stand. 

In the above view of the case itis hardly 
necessary to say anything aboutits merits, : 
but as a reference to the merits has been 
made in the report dated the 27th March 
1922, it may be added that this case does 
not appear to me to be one in which a re- 
trial could have been ordered with any ad- 


‘vantage, even if what is virtually an order 


of acquittal had not been in existence. 
What is made punishable by the law vr- 
der section 174, Indian Pena] Code, is an. 
intentional disobedieuce to the summons 
of a Court. The word ‘intentional’ 
does not appear to have been defined in 
the Indian Penal Code, but it has been 
interpretec to mean non-attendance ; which 
amounts to wilful disobedience (vide 
Gour’s Penal Law of India, Volume 1, 
paragraph 1525, II Edition). i; 
Counsel for the respondent cites before me 
In the caseof Sreenath Ghose(7) where Jackson 
and Hobhouse, JJ., laid down that a convic- 
tion for non-attendance in obedience to . 
an order from a public servant, under section 
174, Penal Code, cannot be had unless the 
person summoned was legally bound to 
attend, and refused or intention liy refused 
to altend. Inthe saidcase aman employed 
in the District Judge's Court was summoned 
to attend the Court of Small Causes to 
give evidence. He failed to attend. - On 
being prosecuted he stated that he did not 
attend because the. Judge under whom 
he was employed would not let him go. 1t 
was held by the learned Judges that en 
these facts there was no intentional omission 
on the part of the accused to attend in obe- 
dience to the summons, as he-obeysd the 
(7) 10 W. R. Cr. 33- "wg Ew u^ 
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orders of his superiors whether those orders 
were right or wrong. Another case cited 
on behalf of the respondent is Empress 
v. Ramdhir (8) in which a Division Bench 
of the Punjab Chief Court consisting of 
Brendreth and Rattigan, JJ., expressed 
the view that the word ‘intentional’ seemed 
to limit the application under section 174 
to cases where the omission was clearly 
wilful and was not intended to be applied 
toacasewheretheomission arose from some 
circumstance which rendered it impracti- 
cable for the person to attend. I am not 
sure if the two rulingsaboveciteddo not go 
alittle too far, but the report under con- 
sideration has no reference to any autho- 
rity expressing an opinion to the contrary 
and in- the light of the above no good 
object could be’ served by persisting in the 
prosecution of Mul Singh. He was not 
only admittedly detained under the ex- 
press orders of his superior but was 
prevented because neither a relief was avail- 
able nor was any of his subordinates able to 
carry on his duties owing to abnormal sick- 
ness among the Staff. This was pointed 
out to the Sessions Judge by the District 
Traffic Superintendent in his letter No. 
485E, dated the 4th January 1922. If the 
learned Sessions Judge is anxious, in the 
interests of the administration, to have a 
test case put up to prevent the frequent 
non-attendance of Railway servants, I am 
afraid he has chosen a somewhat bad case 
for a test. Mul Singh's conduct further 
nagatives allintention of wilful disobedience 
inasmuch. as he promptly informed the 
Court on the date of hearing as to the reasons 
of his unavoidable detention. The learned 
Sessions Judge urges that if the principle 
was once laid down that a superior officer 
could prevent a subordinate of his from 
attending a Court in obedience to summons, 
the logical conclusion would be irresistable 
that any servant could be so detained by 
his master and this would have a very per- 
nicious effect. There is considerable force 
in this reasoning,. as I do not see. that the 
law, in this respect, makes any difference 
between a man in private employ and a 
man in State service. There is, however, 
this much to be said in favour of' constru- 
ing the provisions of the law liberally in 


(8 92 P. R. 3880 Cr, ` 
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favour of persons in State employ that they 
would be detained in many cases by exi- 
gencies of public service, which may be 
entitled to as much respect as the needs 
of the judicial administration. 

In conclusion, I’ may point out that, 
though -this particular individual who 
had been proceeded against under the 
orders of the learned Sessions FJudge 
has got off, yet the complaint of the 
Judge is justified that the Railway 
Authorities failed properly to assist the Court, 
inasmuch as they did not arrange to re- 
lieve Mul Singh in time to attend the Court 
on the date of hearing originally fixed. 
They had been warned sufficiently before and 
could have made some arrangement for re- 
lieving the Station Master for a day, if they 
realized the importance of their duty in 
this respect, especially in case of a Sessions 
trial, which cannot be postponed without 
serious dislocation of judicial work and in- 
volves great expense. With these  re- 
marks, I decline to interfere in revision with 
the order of acquittal passed in this case. 

Z. K. Order accordingly. 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 695 OF 1922. 
October II, 1922. ` 
Preseni.—Mr. Justice Oldfield and 
Mr. Justice Devadoss. 

K. KUNHAMMAD HAJI—PRIsoner 

~ APPELLANT 
Versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 
420, 421— Jail appeal dismissed by Vacation Judge— 
Appeal, second, whether manintainable— Review 
ín criminal cases-— Powers of Vacation Judge—Con- 
stitution of Benches. 

Where an appeal presented by a convict under 
section 420 of the Criminal Procedure Code through 
the officer in charge of the Jail is dismissed under 
section 421 bythe Vacation Judgeof the High Court, 
a second appeal to the High Court against the same 
conviction is barred aud is not maintainable. . pE 

Per Oldfield, J.—'here is no power of revision 
under the Criminal Procedure Code against the 
apes of one or more Judges of the High Court 

n à criminal appeal. The High Court is a Court 
of Record and can:direct any mistake of the Court 


" Clerk in making up the record and in general ell 
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‘slips in legal proceedings,.to be amended by an 
order of the Court to be obtained in a summary 
way. But there is no power of review in a criminal 
case'vested‘in’the High Court either by virtue of 
any. power conferred by- the- Criminal Procedure 
Code or of the position of the High Court as a 
Court of Record or any general inherent power. 
lp. 602, col. 2; p. 603,.col. 

* Rajjab: Ali v. Ba beri. 50 Ind. Cas. 25; 46 C. 
“60; 20 Cr. L. J. 265 distinguished. - 

. In the matter: of Gibbons, 14 C. 42; 7 Ind. Dec. 
N $.: 29, Queen- Empress v. Durga Charan, 
“7 A. 672; W. N. (1885) 177; 4 Ind. Dec. 
(N78: 867 and’ Queen- Empress v. Foz, 10 B. 176; 
5, Ind.Dec.'(N.s) 502, relied-on. + 
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Ranga Roto v. Emperor, 16 Ind. Cas. 518; 12 M. * 


Ñ: T.. 350; 23 M..L. J. 371; 13 Cr. L. J. 710; (1912) 
M. W. N. 982, relied on. 
"The powers of the Vacation Judge of the High 


x Court are not to be looked for in the Registrar's 


* 


Notification as though it was a self-contained 
and.exhaustive advertisement to the public of 
their scope and nature, Such a Notification is 
no:niore than a general statement of the powers 
which a-Vacation Judge will ordinarily exercise 
and cannot be read as derogating from those which 
by virtue of Statutes and.Rules he possesses and 
of which he cannot consistently with them: be 
deprived. [p. 603,-col. 2.) 

L Ber Devadoss, J. — Under ‘section I4 of Charter, 
24 and 25, Victoria, Chap. 104, it is the function 
of the, Chief Justice to determine what Judges 
in each case shall sit alone and what Judges shall 
constitute a Division Bench. When once work has 
been assigned, the Judge or Judges have full juris- 
diction to dispose of all matters except those which 
by Statute they, could not dispose of. A Vacation 
Judge has, therefore, jurisdiction to dispose of not 
only urgent matters but also all other matters 
coming up. [p. 605, col. r.] 

„In the case of a criminal appealor a criminal revi- 
sion petition, thereisno provision in the Code of Cri- 
. minal ‘Procedure for dismissal for default of appear- 
ance. In a'criminal case the matter is not between 
party and party and. it is the duty of the Court 
to go into the case and dispose of it on the merits. 
Where a criminal appeal or a revision is dismissed 
without hearing, there is no judgment-at all and 
the Judge or the Bench which disposed of the matter 
for default of appearance. can re- "heat the matter. 
[p. 608, col. 1.] . . 

The order of dismissal for default in Such: cases 
is ‘no judgment at alland the order is tantamount 
to an.adjournment of the case till. someone appears 
and.moves the Court to hear him. [p. 608, col. 1. ] 

(Case-law discussed.) ' 


‘The High Court, although it is not bound to hear 
Gouid | in support of a criminal revision petition 
is not entitled to dismiss.it for default of appear- 
ance but can only dispose of it on the merits.. [P- 
608, col. 1.] 

kanga Row v. En:peror, 16 Ind. Ces 518; 12 M. 
T T. 350: 23 M E. J. 371; 13 Cr. L. J. 716; (1912) 
Mx. W. N.982, dissented from 

‘ The exception: contained in, section 369 of. the 
Criminal’ "Procedure. Code in favour of the High 
Court is: with..reference .to the power: of review 


in regatd-to.- cases: decided, by „ar judge ; -of. ithe c 
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High Court reddis over the Sessions when poirits 
are reserved for consideration by the Full Bench 
or on the certification of the Advocate-General. [p. 
609, col. 1.] - 

A Division Bench of the High Court has no 
power to revise’ its judgment pronoünced.in a 
criminal’ revision case or a ‘criminal RE [p. 
609, col. 1.] > 

. Where a dudes. or a Bench of Judges i is properly 
asked to dispose of a certain matter he: or ‘they 
have jurisdiction to dispose of it. [p. 696, col. 1.3 

- The ‘constitution of' Benches is the" province 
of the Chief Justice and if.the Judges refuse or 
neglect to be constituted into Benches, arranged 
by him 'and choose to dispose of cases as 
they please they would be actiug without jurisdic- 
tion. [p. 606, col.1.] 


Appeal against the sentence of the ‘Court’ 
of the Special-First Class Magistrate, Tirur, 
in Summary Case o 3 of the Calendar 
for 1922. 


"Mr. S. T. Srinivasa Copain naturi for 
the ^ Accused.—A Jail appeal  pre- 
sented by the present, accused against 
the same conviction was .dismissed. . by. 
His Lordship Mr. ‘Justice - Krishnan: 
during the summer vacation on the ground: 
that the appeal was out of time and that. 
there was no ground to excuse the delay. The 
present appeal was filed in ignorance of. 
the said order of dismissal. Mr. Justice - 
Krishnan admitted it as regards sentence, 
also without Knowing ` thé ` prior dismissal’ 
order., The preliminary point to be met: 
1S,. "whether the first order of dismissal is. 
a. Eat to 'the hearing of this present appeal. 

Mr. Justice Krishnan's first order of dis- 
missal is. liya vires and a nullity. Firstly, 
a Vacation Judge of the High Court who has 
power to deal only with urgent matters 
has no jurisdiction to dispose of Jail appeals. 
Section 14 of the Charter Act empowers- the 
Chief Justice to arrange for the sittings and. 
the constitution of the Bench and in exercise 
of these powers, the Chief Justice had con-. 
stituted the Vacation . Judge .to dispose. 
of. urgent work only as the notification 
under the Registrar’ s signature shows. 
Secondly, assuming that the Vacation Judge- 
had all the powers of the High Court, the, 
notification to tbe public is expressly limited. 
only to receiving Jail appeals and not to. 
heating or disposing of them. If the noti- 
fication extended ‘to hearing them, the 
accused might have taken adequate steps. 
to be represented by Counsel and present. 
his case properly. He has tow been de-' 
prived of es "opportunity, of being. "heard. 
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- The, order ‘of Mr.. Justice. Krishnan is. with- 


out jurisdiction and is not a bar to the 
hearing of the appeal. 


Even if the said order was passed with . 


Jurisdiction, the present appeal may be 
regarded as one to review it. Tru2, the 
case was not admitted as on review but 
if this Court has jurisdiction and. if there 
are grounds for review the character of 
the admission would. nct. be a bar. 
|OLDFIELD, J.—If-it is a review, then only 
Mr. Justice Krishnan could hear this appeal.] 
This is not a civil case and there is no 
statutory prohibition against other Judges 
hearing. a review in criminal cases. à 
As to thé grounds for review, the order of 


Mr. Justice Krishnan dismissing the appeal: 


as out of time and refusing to excuse delay 
is obviously wrong. The new  Limita- 
tion Act of 1922 will clearly apply and' if 
time taken. in obtaining copies. is deduct- 
ed the appeal would be in time. I may 
concede there is no power to excuse delay 
if the. appeal was really out of time. But 
itis clear the new Act was not present in 
the Judge’s mind at all. The order is wrong 
and liable to be reviewed. 

On, the guestion of High Court's jurisdic- 
 tion.to review, section 369 is conclusive. 
The language is “No Court other than a 
High Court can review” and. there - 
warrant to limiting the prima jacie general 
reservation oí the powers of High Court to the 
powers of review under section 434. The 
decisions in Queen-Empress v. Durga Charan 
(2, Queen kmpress v. Fox (2); Im the 
matter of Gilbens (3) are wrong. See 
High Court Proceedings, 7th November 1873. 
(4) ;, Emperor v. Romesh Chandra (5); 
Rajjab Ali v. Emperor (6); Amodini pee 
v. Darson Ghose (7), PBibhuty Mohun Roy 
v.. Dasimoni Dassi (8). Ranga Rew v. Em- 

peror (9) is not a decisicn on this point. 


E N. 


(s. 5.8 
2) 10 B. 176; 5 Ind. Dec (N.S) 502. 
(3) P C. a 7 Ind. Dec. (Nn. $ ) 29. ý 


(4) 7M H.C R. Ápp .29. 
- (s) I fna. Cas. 157; 22 C.-W.N, 168; 19 Cr. L, 
“70K. 
(6) 50 Ind. Cas. 25; 46 C-60; 20 Cr. L. J. 265. 
(7) 13 ind. Cas. 776; 38 C. 8238; 13 Cr. L. J. 


*(9) - 16 Tad. Cas. 518; 12 M. L. T. 350; 23 M. 
L3j.371;13€:41.].210(1912) M. WON. 982... .. 
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Gibbons (3). 


is no . 


(1885) 177; 4 Ind. Dec. 


“(8) 3 Ind. Cas. 393; 10 C. LJ. 80; xo Cr. L. J. 
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Apart from section 369, the High Court: 
as & Court of Record has inherent powers 
of review. .Iti; the duty ofthe High Court 
to see that its records are not tainted by 
manifest absurdity: Vide section 106 of the 
Government of India Act; Stephen's Com-- 
mentaries, Volume III, page. 501, also. Syud! 
T uffuzzool ` Hossein Khan v. Rughoonath 
Pershad (xo); High Court Proceedings, gih. 
i 1873 (4); Rajjab Ali v.. Emperor 

(6); Emperor v. Kallu . (xx). His Lordship 
Mr. Justice Spencer recently restored a 
criminalrevision case dismissed for: default. 

On the admission of the appeal itself, 
the restrictive admission of the appeal as 
to sentence only.. is wrong. See Nafar 
Sheikh v. Esnperor 2): Lakhi Narain Saron gi 
v. Sri Ram Chandra (13); Rajjab Ali v 
Emperor (6), citing Im the matter of 


Mr. J. C. Adam, Public Prosecutor, for 
the Crown.— The pc wers of the Hon'ble the. 
Judges are regulated by the Charter and 
cannot be derogated by any notification 
issued by the Chief Justice whose powers 
are limited to constituting the Bench. and 
assigning work: Sections 13 and 14; In the. 
matter of Abdool.Sobhan (r4); Queen v. 
Zuhiruddin (15) see also the observation. 
of Mr. Justice Hamilton in Ex parte George . 
Wise (x6). 

Further, the actual notification appc inting. 
His Lordship Mr. Justice Krishnan as Vaca- 
tion Judge without any reservation or quali- 
fication whatever and the practice of the 
High Court has always been to dispose- 
of Jail appeals during the vacation. . The 
Vacation Judge’s powerswere not and, cannot 
be limited. The order of dismissal was, 
therefore, made with full jurisdiction.. 

There is no power of review vested in 


'(10)) 14 M.I. A. Wd e 48; 7 B. L. R. IRÓ6; 
z Suth P. C. J. 434; 2 Sar: P. C. J.656;20 E. R. gor, 

(i1) 27 A. 92; LA E. 495; T C. L. J. 710; 
A. W. N. (1904) 195. 

(13) 20 Ind. ‘Cas. 741; 41 C. „406; 14 CELT: 485: 
18 C. L. J. 582; 582; 18 C. W. N. 1475. 

(13) ^ rx Ind. Cas. 212; 15 c. W. N. 921; 14 QC. 
L. 


I46. 
8 C, 63; 4 
(N. S.) .40. 
(15) 1, c: 219; 25 W.R. Cr. 27; Ind. Dec. (x. SA), 


140. 


“Ge (1969) 129 Her Jo.39 7 oe 


Shome L. R. 57; 4 Ind. Dec. 
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the High Court in a criminal case. ‘Section 
369 must be read. with section 434. The 
position is well-settled by a series of decisions 
and it is too late now to question them. See 
Queen-Empress v. Durga Charan (1); Queen- 
Empress v. Fox (2); In the matter of Gibbons 
(3;...Ranga Row v. Emperor (o) and 
as a Court of Record the powers of the 
"High Court are the same as those.of the 
inferior Courts under section 369. 

There being no power of review and the 
order of Mr. Justice Krishnan -being well 
within his powers, the present appeal 
15 incompetent. 


i . | JUDGMENT. 

^ Oldfield, J.—This appeal is by the 
third accused in S. C. No. 3 of 1922 on 
. the fileof the Special First Class Magistrate 
of Tirur, against the conviction and sentence 
therein. The Public Prosecutor opposes 
it on the ground that Criminal Appeal No. 
395 of 1922 against the ccnviction and sen- 
tence has already been dismissed by a learned 
Judge of this Court. The facts are, that 
Criminal: Appeal No. 395 was presented by 
the accused under section 420, Criminal Prc- 
cedure Code, through the officer in charge 
of the Jail, where he is, on 6th May 1922, 
and was dismissed under section 421, as it 
was out of time, by Krishnan, J., sitting as 
. Vacation Judge on 2nd June 1922. The 
accused, presumably in ignorance of this, 
presented the present appeal on r7th July 
I922 on the re-opening of the Court through 
Counsel. It. is not disputed that, unless 
the decision of 2nd June 1922 can, on some 
grounds, be disregarded, we are debarred 
from disposing of the present appeal on the 
merits. . 

We. have been asked, first, to meet this 
difficulty by treating the present appeal 
as an application for the revision cf the 
previous decision of Krishnan, J. But 
‘that is not the way in which it is expressed; 
and in any case section 439, Criminal 
Procedure Code, notwithstanding the 
teference to procedure ordinarily to trials 
-in a High Court, does not empower a 
High Court to revise the judgment 
of one or more of its own Judges. For, 
that. reference may be. explained either, 
as it was by Mitter,. J., in In the matter 


of Gibbons (3) as applicable to the 
exceptional cases. in which the.High Court 
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procedure has been extended to other Courts, 
or intended ex abundantii cautela to prevent 
any possible conflict with the Letters Patent 
or other legislation by which High Courts 


‘are affected. It cannot be read as confer- 


rng or recognising by implication a power 
the existence of which is negatived by the 
wording of the remainder of the section. 
That is supported by the case already re- 
ferred to, and the obvious anomalies, which 
the contrary view entails are probably, the 
reason for the absence of further authority 
against it. On behalf of the accused we 
have been referred to no case in which 
revision of the judgment of one or mre 
Judges cf a High Court has been allowed. 
The conclusion must be that there is no 
power to revise it. 

The next suggestion is, that the appeal 
before tts should be treated as an application 
for a review of Krishnan, J’s. previous order; 
and here again that is not the form of the 
petition. But, if that can be treated as 
immaterial, the accused relies next on the 
fact that the present appeal was, it happens, 
actually admitted by Krishnan, J., sitting 
in admission, and urges that this amounts 
to a setting aside by the learned Judge of his 
previous order and a re-opening of the case 
on its merits, such as takes place when an 
application for review is granted in civil 
proceedings. This can be rejected on the 
short ground that, as Mr. Srinivasagopala- 
chariar admits on accused’s behalf, the 
learned Judge was not conscious that there 
was any previcus decision which would be 
a bar to the present appeal and which would 
have to be set aside before that appeal 
could be heard. 

We have then to deal with the argument 
that we can ourselves review the decision . 
of Krishnan, J., as that «f the Court, al- 
though it was given by a Single Judge, and 
it is not necessary to rely on the fact that the 
Court is now constituted differently from 
the Court which passed that decision in order 
to hold'that we cannot do so with reference 
either to any power conferred by the Code 
or to the position of the High Court as a . 
Court of Record or any general inherent 
power. Ás regards this, section 369 expressly 
negatives (subject to certain. exceptions 
not at, present in question) the power of 
Courts other than High Courts to review 
and no other provision. authorising : High 
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Courts to-exercise that power, their exclu- 
sion from the purview of the section cannot 
be read as conferring it by imolication. 
High Courts, no doubt,’ under section 
106 (Government of India .Act 5 and 
6 Geo. V, Chap. 61) are Courts of 
Record and in a Court of Record, if 
there appears any mistake of the clerk 
in making up the record, the Court will 
' direct him to amend it; and in general all 
slips in legal proceedings may be amended 
by an order of the Court to be obtained in 
a summary way. Stephen's Commentaries, 
16th Xidition, Vol. III, 50r. But this which, 
in fact, goes no further than section 369 does 
. as 1egards infericr Courts, is not sufficient 
to support.accused's argument, since the 
question is of a dismissal which may or may 
not have been mistaken, but which was cer- 
tainly deliberate, on a ground of limitatioh, 
to which the Court must be supposed to 
have applied its mind. As regards authority, 
decisions such as Rajjab Ali v. Emperor (6) 
and High Court Proceedings, gih November 
1873 (4)(if the latter was really given judicial. 
ly) are not in point, because they deal with 
cases in which the accused not having had 
the reasonable notice. enjoined ia section, 
420, Criminal Procedure Code, a condi- 
tion precedent to the exercise of the Court's 
jurisdiction, was not fulfilled, the conclusion 
‘not being reached strictly in review, but oa 
the ground that there was no previous valid 
adjudication to bar a hearing on the merits, 
and the absence «f reasonable notice is 
not in question here, since it is not disputed 
that accused had the notice to which the 
appellants-from Jail are. entitled under 
Criminal Rules of Practice No. 39. Gener- 
ally, the course of authority is plainly against 
the power to review. For a fact conclusive, 
in the nature «f the case, against the exist- 
ence of an inherent power, no instance of 
its exercise has been produced and it is 
negatived in the case last referred to and in 
In the matter of Gibbons (3) Queen-Empress 
v. Durga Charan (1), Queen-Empress 
v. Fox (2): and in Ranga Row v. Emperor 
(c). The accused’s claim must, therefore, 
jai if it is regarded as to a review. 

The accused finally argues ior his right 
to a hearing of this appeal on its merits 
on the ground that the dismissal of his 
previous- appeal is void, because it was not 
withia tha power of Krishnan, J., sitting (as 
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he was) as Vacation Judge, to deal with 
it at all. This can, no doubt, at first sight 
ba supported to some extent by the terms 
of the Notification of 20th March 
1922 regarding Krishnan, J.s sittings. 
For it is notified that the Vacation Judge 
will dispose of “urgent applications which 
require to be heard immediately” and, in 
spite of the wording of Appellate Side r. 1 
(1) (f£), it is doubtful whether an appeal can 
b» deseribed as an application, the only 
refereace to appeals is that implied in the 
spaciication of "urgent criminal work" as to 
be disposed of by an Appellate Court of two 
Tudges: and although there is no doubt 
provision for the reception. of appeals un- 
der saction 429, Criminal Procedure Code, 
from appellants in Jails, it is made in the por- 
tioa ofthe Notification which refers to the 
Registrar's Office, not to the Judge: But, even 
35, the appointment of Krishnan, J as Vaca- 
tioa Judge was notified with no qualification 
of his powers in the usual way ‘in áccord- 
ance with an order of the Chief Justice, 
nominating him fór that function, which 
we have seen, and even if no defi- 
nition of th powers and duties of the Vaca- 
tioa Judg: could be deduced from Statute 
or Rules, the practice of the Court would 
afford guidance and the fact that, as we 
have ascertained, some Vacation Judges 
in past years have admitted or dismissed ap- ` 
peals from accused in Jail without complaint 
would go some way towards negativing the 
argument beforeus. In fact, however, the 
answer to that argument is that the powers 
of the Vacation Judge are not to be looked 
for in the Notification, as though ‘it- was 
a s:lf-contained and exhaustive advertise- 
ment to the public of their scope and 
nature. For it need not and must not be 
rezarded as more than a general statement 
of the powers, which the Vacation Judge 
ordinarily will exercise and cannot be read 
as derogating from those, which in virtue 
of Statute and Rules he possesses and of 
which he cannot, consistently with them, 
be deprived. Appellate Side Rule 4,- which 
has the force of law, directs that during the 
vacation of the Court its “appellate juris- 
diction may be exercised by -a Single 
Judge acting as Vacation Judge this being 
subject only to an exception not alleged to 
be in question at present.' Section 108, 
Government of India -Act, 1915-(5. and -6 
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Geo. V, Chap. 61). provides that each High. 
Court may by its own rules: (the: Appellate 
Side Rules, ‘above referred to) provide as 
it. thinks fit for the exercise by one 
or more Judges of the appellate 
jurisdiction .vested in the. Court," and 
- that “the Chief Justice shall determine what 
Judge is in each case to sit alone." Appellate 
Side Rule (1): provides for the hearing and 
de:ermination by one Judge of appeals from - 
the judgment or order of a Criminal. Court. 
It is not necessary for the present purpose 
to. „attempt an exhaustive - enumeration. 
of the Vacation Judge’s powers or to: go 
beyond these: references to establish .that 
Krishnan, J., was. competent ,to dismiss, 
accused's. appeal. Its dismissal, therefore, 
cannot be regarded as a nullity or otherwisé 
than as a bar to the hearing , -of.a oe 
appeal against the-same conviction: 

The: result is, that the appeal, cannot = 
heard. and must be dismissed. 

' Devadoss, J. —This is. an. appeal pre- 
sented under section 419 , Criminal Procedure 
Code, by one. "Kunhammad Haji against his 
conyiction by the Special First.Class Magis- 
‘trate-of: ‘Tirur, under section.436,Indian Penal 
Code. The appellant. presented, under 
ection 420, ‘Criminal Procedure Code, what 
is. commonly: known.as.a. Jail. appeal, ‘which 

Was. dismissed by Mr. Justice Krishnan, 

‘the Vacation Judge of 1922, w ith the re- 
mark “the appeal i is out’ of time, and there 
is no. proper ground | for excusing the delay 
and the case is proved against the accused 
by the prosecution evidence which there 
is. no reason 'to discredit. The sentence is 
a.correct.” Mr. Srinivasa Gopalachari who 
appears for the appellant urges that the 
iudgment | of ‘Krishnan, J., on the appeal. 
Presented. ‘by the appellant through the 
Superintendent of Jails was passed without 
jurisdiction, and that this Court has power 
to` heat the appeal presented by him on tke 
merits. A 

: He urges. three points. (x) the order of 
Krishhan, J., having been passed without 
juris sdiction, -the order is. no order at ell, 
and, therefore, his appeal could ‘be heard 
. on: the merits ; (2) the appellant had no 
reasonable opporiunity of being kesid in 
support, of his appeal and ;so ike epreal 
“could be: heatd;:(3). the order of Kris ihnen, 
Je could be reviewed. by a Bench of. two. 
Judges hearing, criminal. appeals, 
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The appellant. was convicted on . 13th. 
April .1922, the copy ‘of the lower Court's 
judgment | was given . to him on 
24th April 1922 and the Jail appeal - 
was.forwarded to the High Court on 4th 
May 1922. The High Court was closéd for 
the long vacation on 6th May 1922 and: 
the Jail appeal: was dismissed on 2nd June 
. I922. Mr. Srinivasa Gopalachari presented 
the appeal petition on behelf of the . appel- 
lant on 17th July 1922.. It. was moved before 
K ishaan, J., who was sitting in the Admis-' 
sion . Court ; he ordered - notice ‚on 
27th July 1922 with the ` remark. 
“Admitted as regards sentence only: It- 
is. not clear why the third: accused should 
have been given a fine also." It is contend- 
ed by Mr. Srinivasa Gopalachari that the 
learned Judge was not informed of the dis- 
mi$sal of the Jail appeal when he movéd. 
for notice on his appeal, and that’ both 
Counsel and Judge were not aware at the 
time of the. order of. 2nd June 1922. 

The learned Counsel's contention is that. 
the Vacation Judge could only hear urgent: 
applications and the Jail appeal not being. 
an. application regarding an urgent matter, 
Mr. Justice Krishnan had no jurisd/ctlon 
to dispose of it and that-the notice-published 
under. the signature of the Registrar simply 
said that the office of the Registrar would.be 
_open for the receipt of urgent applications, 
Jail appeals under section 420 and applice- 
tion in non-contentious matters. . 4 

The question for determination is, whether 
a Judge of a High Court sitting as Vaca- 
tion Judge has or has not jurisdiction, to 
dispose of not only urgent matters but: also 
matters which came up before him. |... 

By stion 2 of 24 and: 25 Vict., Chap. 104, 
an Act for establishing High. Courts . of 
Judicature in India, it was provided that tke 
High- Court of Judicature at Madras shell 
consist-of a Chief Justice and as many Judges, 
not exceeding 15, as Her Majesty may. from 
time to time think fit. and: appoint. By 
section 13, of the Act it is provided . 
“subject to any laws or regulations which 
may be made by the Governor- 
General in, Council, the High Court 
established in .any Presidency under 
this. Act may, by its ‘own rules, 
. provide for the exercise by one. or more 
Judges or by. Divisional Courts constituted 
. by two:oz more of the Judges, oi. the, said 
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"High Courts of the Original: and Appellate: 


Juris diction vested in ‘such “Court in -such 
manner as may appear to’stich Court to ‘be 
coavenient for the due ‘administration ` ‘of 
justicé.” 

"Section 14 is in these terms: “The Chief 
-` Justice of'éach High Court’shall from time 
‘to time detérmine what Judge in each case 


' shall sit'alone, and what Judges of the Cotirt ` 
‘whether with or without the’ Chief Justice, . 
Shall constitute the several Division Courts | 


. as aforesaid. "U “It ds clear from these two 
sections "that the High Court" may by 


its own rules provide for the exercise by one _ 


or inore J udges ‘or by Division Coürts of the 
“Orignal and ` Appellate Jurisdiction’ of 
the: ‘Court. The’ rules framed by the 
"High Court under section 13 would give 
‘jurisdiction ‘to' Judges to ‘dispose ‘of any 
. “matter ` excepting those which by Statute 
they could not dispose of. The function 
Of the Chief Justice is to determine wliat 
‘Judge in each case shall sit alone, and what 
‘Judges of the Court shall constitute Divisional 


Benches. ` He has to assign’ work, and’ when. : 


‘work has once been assigned, “the Judge 
or “Judges, have’ full jurisdiction to dispose 
of dt. "The contention ‘of ‘Mr. Srinivasa 
Gopalachari “ is that ‘the’ 
Justice ` ‘restricted thé power "of' the 
, Vacation Judge to urgent applications. 
./Ih^ ‘the first - place, ‘there isi no 
"evidence' that the ‘learned Chief Justice, 
"granting he ‘has the ‘power to do so, ever 
inteaded to restrict the jurisdiction ‘of tke 
‘Vacation: Judge to urgent ‘matters only. 
‘The Notification püblished under the sig- 
nature of the Registrar is only to inform the 
public that the Vacation Judge was prepared 
to hear urgent applications and not that 
the Vacation Judgé' had power only to hear 
urgent ‘matters. Secondly, the jurisdiction 
ofa Judge cah only be restricted by Statute 
as in the case of appeals by. persons under 
" sentence of” death: {Vide > section" “377, 
Criminal Procedure’ Code) and- as in -the 
` trials under the Criminal Taw: Amendment 
Act of x908, section XI or by rules framed 
"by the High Court ünder'section 13. 
© The case of: Ts "ihe matter- of. Abidoo! 
S pre (14) -throws~ considerable’ "light 
' this question. In -that case’ an 
. Objection application’ -for transfer was 
‘made -before a- División -Bench consisting , 
OE Mr, J ustice Cariningham and-Mr: ‘Justice - 
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'"moved `~ 


‘learned’ Judges 


Judge. ? 


' answered: 
“above thé other Judges of the -Court:” 


learnéd: "Chief. 


h ia "n ta - 4 " ks -- 
4 > 5 okra me tor (S, pom Bp tl 7 Sygate 7 
` 


"ridsep. “Whert the Counsel opened ‘the 
case. for "transfer, ` thé learned Judges inti- 
mated there was to use in goirg on further 


"with the: matter and dismissed the appli- 


cation. . Thereupon, . another ^ ‘Cotnsel 
"the Chief Justice to have the - 
matter re-heard ‘on the. ground that the 
composing the Division 
Bench did ‘not give full hearing ‘tothe case. 
Tu the course of the argument the Chief 
Justice"Garth observed: “Suppose, 1. did 
the samething, who is to set me in order? 
Is a’ Division Bench consisting of twó puisne 
Judges in a diffrent positiori'from' a Divisién 
Bench consisting of myself and another 
In ‘such’ a case the proper course 
‘is to appeal to Government." ‘The 'Coursel 
“Your Lordship is E d dd 

0 
which he replied, “ As Chief Justice I have 
certain functions to perform ‘in constituting 
Benches'but having done so, have I ‘powér 
to “call them to account ?" , The learned 
"Chief Justice- held that'as Chief Justice he 


"could not ask thelearned Judge to ‘re-hear 


the'case. In that the application was 'an 
"application for transfer of a case from óne 
‘Court ‘to- another which could. be renewed 
on proper grounds as' thé order on a transfer 
application is not'res judicata, :».The'learned 


-ChiefJ ustice intimated'thatthey mightrenew 


‘the application or ask the Judges, if they 
were disposed to do so, to hear Counsel fully. 
In the course of the judgment reference was 
‘made to a’ precedent ‘which happened- dù- 
ring the time-of Sir Barnes ‘Peacock, "Chief 
Justice -of Bengal. -To quote the ‘words 
of Mer Justice Garth in respect “of that 
case: “A Criminal Bench of this Court, 
ous ne of two Judges, had been appointed 
by the ‘Chief: Justice in the usual way; for 
the purpose ~of: hearing criminal dppeals; 
instead of sitting together to ‘hear «these 
appeals, the Judges: thought proper to-hear 
them separately, thatis to say,one Judge sit- 
ting- alone’ ‘heard some of them, and the 
other sitting alone heard the rest; but the 
judgments in all the cases were signed by 
both Judges. "Upon ‘this’ being: represented 


t» the Chief /Jüstice, he: considered: that, inz- 


point of-law; there had been no héaring at all 
of-thesé appeals, because they- had tot 

een heard by-a’ ‘legally - constituted Court, 
and one Judge sitting alone had-no-juris- 
‘diction ‘to hear them: He, ‘therefore,’ ordered 


‘for trial to Shahabad. 
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the same Criminal Bench to hear them again; 
and upon the Judges of that Benvh deciiuing 
to do so upon the ground, ihat they had 
been already judiciaily decided, the, Chief 
Justice sent them to another Division Bench 
by whom they were finally determined. 
In this view of my learned .predec.ssor I 
entirely agree. It is the provinc: and uuty 


of the Chief Justice under section 14 of the 


High Courts Act, to, determine what Judge 
or Judges shall decide each case; and if two 
Judges are appointed by him to hear an ap- 
peal, it is quite clear, I think, thatnoSingle 
Judge has any jurisdiction to hearit." Wuh 
regard to the case of the Queen v.. Zuhirud- 
din (x5), the learned Chief Justice observed : 

"In that case a prisoner was committed to 
take his trial at Patna, On the application 
of the District Magistrate by letter to this 
Court, the Judge in the English Department 
made a summary order transterring the case 
The prisoner then 
applied to this Court for a Rule calling on 
the Crown to show cause why the order of 


the transfer should not be rescinded, upon ' 


the ground it had been made without notice 
to him, -and that the Judge in the 
English, Department , had no power to 
make it. This Rule was heard by a 
Full Bench, of which the Judge of the 
English Department was a member, 
and with his entire concurrence the 
Rule was made absolute." It is clear, 
therefore, that where a Judge or a Bench 
of Judges is asked to dispose of a certain 
matter they have jurisdiction to dispose 
of it. The constitution of the Bench is 
the province of the Chief Justice and if the 
Judges refuse or neglect to be constituted 


‘into Benches as arranged by him and choose 


to, dispose of cases as they please they would 
be acting without jurisdiction. If a learned 
Judge who has been asked to do admission 
work takes into his account or without 
his being asked to do Original Side work 
calls upOrizinal Side cases ot his own accord 
and disposes of them he may be said to be 
acting without jurisdiction. That a Va- 
cation Judge has all the powers of the High 
, Court can be inferred irom clause 36 of 
' the Letters Patent which is in these tems : 

“We do hereby declare that any iunction 
which is hereby directed to. be performed by 
the said High Court of Judicatuie at Madras 
in the exercise of its Qriginal or Appellate 
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jurisdiction, may be performed by any 
Judge, or by any Divis.on Court iLeicof 
appointed or constituted for such puipcse 
tunuer the piovisions ot the 13th sec.icn of 
the aforesaid Act of the 24th and 251h y ea1s 
of Our Reign." The Government ina Act 
of IgI5, 5 and 6 George V, Clay. (I 

section 108 re-produces sections I3 anu I4.0f 
the older Act. In England the Rules ci tle 
Supreme Court regulate the sitiing dviirg 
vacation. Order XLII, 7. 11 provides ior 
the selection. ot two Judges at the commence- 
ment ofthe long vacation to be Vacation 
Judges. Rule 12 provides for the arrange- 
ment of the sittings, Two Judges sit scra- 
rately together as a Divisional Ccuit as occa- 
sion shall require and may hear and dispcse 
of ail causes, matters and other business 
to whichever Division the same may be 
assigned. In Ex parte George Wise (16) 

Hamilton, J., (now Lord Summer) issued a 
writ, of mandamus auring the vacation. ln 
the course ot the arguments by Mr. F. E. 
Smith, (now the Lord Chancellor) the kain- 
ed Judge observed: "It you satisiy me that 
1 have the jurisdiction to do so, I should 
certainly grant a Rule Nisi. A Vacaticn 
Judge is not a Divisional Court." ihe 
learned Counsel answered: “It is p.oviaed 
by O.LXIII; r. 12 that Vacation Judges may 
sit eitner separately or together as a 
Divisional Court as occasion shall require 
and may hear and dispose of ali causes, 

matters and other business to whichever Di- 
vision the same may be assigned.” Hamnil- 
ton, J., said "You may take your Rule 
Nisi," and passed an order to that etect. 

This shows that an application for a pieroga- 


tive writ of mandamus which according to 


the Supreme Court Orders has to be made 
to a Divisional Court or King Bench was 
made before a Single Vacation Judge who 
granted a Rule Ns? and considering who 
the learned Judge is and who the leained 
Counsel who appeared before him is, we 
may assume that the issue oi the Rule was 
within, the jurisdiction of the Single Vaca- 
tion Judge. 

The practice for the office is to.circulate 
Jail appeals presented’ under scction 420 
to the Judges. Jail appeals are disposea of 
by only one Judge. Notice is is.ued on 
Jail appeals or they are dismissed summetily , 
by a Judge in Court atter the appel.ant’s 
name has been-called. ‘The Vacation Judge 
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has. been pursuing this practice at least 
for some years. ‘The Vacation Judge disposes 
of matters which are ordinarily disposed 
of by a Bench of two Judges.. Transfer 
applications are as a rule made to a 
Bench of two Judges. But during 
the. vacation, a Single Judge disposed of 
transfer applications. Till recently,;it was 
the practice in the High Court to post second 
appeals for notice before a Single Judge 
sitting in the Admission Court. The. Ad- 
mission Judge either ordered notice or dis- 
missed the appeal. For the last few 
years, the practice has been changed, and 
second. appeals are circulated. to, the 
Judges who order notice if they find there 
are sufficient grounds for notice and if they 
find there are no points of law they order 
the cases to be posted under O. XLI, r. Ir 
and then they come up before a Bench of 
two Judges who after hearing appellant’s 
Counsel or Vakil either order notice or 
dismiss them, 

It the practice obtaining here is an T 
cation of what.is considered to-be the juris- 
diction of a Vacation Judge we find he dis- 
poses of matters which are usually disposed 
of at other time bya Bench of the High 
Court consisting of two Judges. I hold 
that Krishnan, J.’s jurisdiction to 
dispose of Jail appeals was not in any 
way restricted by the Notification of .the 


20th March, 1922 under the signature el | 


the Registrar. 

The,next contention is, that the appellant 
had no opportunity to engage a Counsel to 
argue his case because the Notification spe- 


‘cifically stated that only urgent applications ' 


could be made. The Notification runs 
thus: *“ The Vacation Judge will dispose of 
urgent applications which require to ke 
heard immediately whether in proceedings on 
the Appellate or OriginalSide of the High 
Court. 
cation may..be made by delivering’ to the 
- Registrara request to transmit the neces- 
sary papers:to the Vacation Jude,” Un- 
der the heading "Registiar's Office" the 
Notification is “Except petitions and -appli- 
cations in. non-conteniious testamentary 
and intestate matters and appeais received 
under section 420 cf the.Coce of Criminal 
Procedure tom ,, appellants who are 
in Jail, no. „application other than an urgent 
«pplication as . above-mentioned, wil be 
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In any case of great urgency appli- : 


òy 
received.or filed during the vacation." 
The appellant contends that the cfhce would 
not reccive a memorendum ot appeatance 
on behalf of an appellant in Jail auiug tle 
vacation because in the case ol Jail appeals 


. unless there is a bail application, the eppeal , 


is considered not to be an uigent matter. 
Under section 420 of the Criminal Picce- 
dure Code an appellant in J<il may piesent 
his petition of appeal to the cfhcer in cLa1ge 
of the Jail who,shall thereupon forward 
the same ‘to the Appellate Court. Section 
421 provides “that no appeal presented 
under section 419 shall be dismissed unless 
the appellant or his Pleader has had a 1ea- 
sonable opportunity of being heardin sup- 
port of the same." This provision does not 
apply to appeals presented under section 
420, Criminal Procedure Code, Rule 50 of 
the Criminal Rules of Practice lay down''that 


no appeal shall be summarily rejected until 


seven days have elapsed after its receipt 
by the Appellate Court. In: forwaid- 
ingsuch an appeal the officer in charge 
of the Jail shall invariably certify that the 


, appellant has been informed that it he in- 


tends to appoint.a Pleader, an appearance 
must be put in within seven days ircm the 
date on which his petition may reach the 
Appellate Court." Seven days’ time is allow- 
ed before à Jail appeal is circulated to the ` 
Judges. So an appellant has an opportunity 
of engaging Counsel if he wishes io do.so.. 
I de rot think the office could have reiused 
to receive a memorandum of appearance Iram. 
a Practitioner on behalf of an- appellant in 
jail if it was brought to the notice of the 
office that the Jail appeal might be disposed 
of during the vacation. There is nothing 
to show that in this case the appellant 
had not had an opportuniiy of eng:ging a 
Counsel before his appeal was disposed ci. 
So there is no substance in this contention. 

It is further uiged that as the appellant 
was not heard there ought to Ee a re-hcating 
ofthe case. When an appeal has once Leen . 
disposed - of, the Cout is. functus oficio 
and cannot re-hear the appeal ‘Lhis -is 
quite clear from a number ot decisions .of 
the Madias High. Couit as well as of oiher 
High: Courts. In Kanga Rew v. Emperor(g) it 
was he.d that if a climinal revision petition is 
dismiss: d on account of the non-appeaisnce 
of the Practitioner who had filed i1, the high 
Court is not competent to restore to its file 


3 
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such a petition, In the.course of the judg- 
ment reference is made to Referred Trial 
No..40 of 1905.of this Court. It appears 
‘that after the dismissal of the appeal the 
learnel Chief Justice thought that his order 
was w:ong and he wanted to allow the appeal. 
On the matter being argued before him and 
.Mr. Justice Moore, they both thought that 
they were functus officio the moment they 
delivered their judgment and that they 
had no power to re-open. the matter 
and .they directed that a letter be 
addressed to Government for the exer- 
cise. cf the prerogative of mercy in 
view ‘of the, doubt which they entertained 
as to his guilt. It has been brought to 
‘our notice that in a recent case Mr. Justice 
Spencer who dismissed a criminal revisicn 
petition . for, default of appearance of a 
Practitioner restored it to file and heard 
the case on.the merits. In the case of a 
.criminal. appeal or criminal revision 
petition there is no provision in the Code 
of Criminal Procedure for dismissing an 
.appeal or revision petition for default of 
appearance.: In a  cilminal matter 
the question,is not between party and 
party and it is the duty of the Court to go 
into the matter and dispose of it on the 
merits. The only way of reconciling the 
conflicting decisions on this point is to hold 
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-minal Procedure Code and 1f it appears that 


~ 1 {r925 
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w 


an adequate excuse has Leen mace for ike 
Pieader’s non-appearance, ‘the Court could 
restore the case to its file and hear him. 
in Emperor v. .Kallu (11) it wes held that a 
Judge who passed an order on a Jail 
appeal to the effect that no appeal lay and 
that no sufficient ground appeared for 
interference in revis'on was not precluded 
from entertaining the application for 1¢view 
presented by a Counsel in rélation to tke 
same: matter. It has been held: in some 
cases that ajudgmént or orderis not com- 


. plete untll it-is signed and sealed and, there- 


fore, the matter could be re-opened. Uncer 


- section 369 of the Criminal Precedure Ccce 
. When a judgment has been.signed it is fire], 


and there is no power left in the Couit to 
re-opén the case. 

. The Bombay. High Court in Emtress 
v. Mahomed Yashin (17) takes a naricw 
view with regard tothe power to re-hear 
criminal appeals and revision petitions dis- 
missed for default. But with great res- 


-pect to the learned Judges of the Bombay 


High Court, I consider that when a 
criminal appeal or revision fetitjon is 
dismissed without hearing, theré is no 
judgment at all and the learned Judge of tke 
Bench which disposed of the matter for de- 
fault! of appearance . could re-hear . the 


‘that when a criminal appeal or a criminal 
. revision petition .is dismissed for default 
; of appearance there is no decision on the 
merits and, therefore, there is no proper dis- 
posal of it, according to law and the Court. 
.may re-hear it. The order of dismissal 
for default of appearance in such cases is 
no judgment; at all, and the order 
is tantamount to an adjournment of the 
_case till some one appears and moves the 
, Court to ,hear him. With due respect to 
the learned Judges who decided Ranga Row 
_v. Emperor (9) I think that the High Court, . 
though it isnot bound to hear a Practitioner 
inisupport of a criminal revision petition, is 
not .entitled to dismiss it for default of. 
appearance but could only dispose of it on 
. the merits. om E 
. In, High Court Proceedings, gth Novem- 
. bey, . 1873... (4). .& ruling is given to 
. the effect that. ;when a | criminal 
‘appeal , has . been, | rejected, without 
. hearing the appellant's --Pleader, under. 
. the . corresponding , section .421 of the Cri. | 


matter. T ; A T 
The third point argued is, that the. High 
Court had power to revise an order passed in 
‘a criminal matter. I think thisis concluded 
by authority. ‘he. earlicst case con- ike 
point is in Quecn v. Godai Raciit (18). A 
. Full Bench of the Calcutta High Cout pre- 
sided over by Sir Barnes Peacock held that 
. the High Court could not entertain the ap; li- 
cation to review a judgment passed Ly. it 
in a ctiminal.case. The learned Jucge ob- 
served at page.63: “The Ccde of Ciiminal 
Procedure does not contain any provision 
. expressly authorising ʻa review -of.judgmert 
in a criminal case after.the judgment has 
been recorded. The Code of. Criminal. Pio- 
cedure was passed after the Ccde. of Civil 
Procedure. The latter ccntains a section 
expressly authorising review of jvc gmert 
but the former contains no corresponding 
section. .From this it may reasonably .be 


E 4nd. Jur. 57972 Ind, Dec, 
77. x^ je de^ á < a o. 7 ME 
J n ? R. i Cr. 61 D. Le: R. up: Val. 436, 


r^ 


^- (17) 4 B. 104; 
(QN. S.) 
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inferred that the Legislature did not intend TN | 
to coufer in criminal cases a power similar -. MADRAS HIGH COURT. 


- 


to that which they had been given in civil- CRIMINAL Revision CASES NOS. 701 AND 
cases.” Now, the Code of C-iminal Procedure . . . 806 oF 1922. 
has been amended a number of times, and. (CRIMINAL: Revision PETITIONS Nos. 586 
the Legislature has not chosen to give a. = AND 675 .OF 1922.) 

- power of review to any Court in a criminal . . January 3I, 1923. 


. case. Section 369 is relied upon as showing, Present :—Mr. Justice Venkatasubba Rao. 
that the High Court had power by impli- . P. STREENNIVASA CHETTY-—ACCUSED 
cation to review a judgment passed in a —PETITIONER IN CR. R. C. No. 701 OF 1922 

criminal case. I think such a contention THANDAYUTHAPANI CHETTI— 


| is unteaable. .Section 369 runs thus: ‘No... ACCUSED—PETITIONER IN CR. R. C. 
Court, other than a High Court, when it has. E No. 806 or 1922 
signed its judgment, shall alter or review. : ' versus 
the same, except as provided in sections.- . . EMPEROR—OPPOSITE PARTY. 


395 and 484 orto correct a clericalerror.". Prisons Act (IX of 1894), 5. 42 (3)— Penal 


The exception contained in section 369- hen ( ei Pas nA EUR a 


is with reference to the power of review in A prisoner who by his active co-operation aids 

‘regard to.cases decided by a. Judge of. a stranger outside the Jail in communicating: 

the High Court  presiding over the. bs himself abets the former m pe DE eR 

di : P : 3 . of an offence under section 42 (3) o e Prisons 

Sessions when points are reserved for.. Act and is himself guilty of an offence under the 

consideration by the Fall Bench, or. on. section. -` . - i i 

the esrtiicate of the Advocate-General... .Second accused sent a written message to first 

Th: cases reportel.as Queen-Empress v. xcd a Dunes ee he bes First 

4 ; ; E ; accused wrote an answer on the back of the paper 

Durga Charan (1), Queen Empress v. Fox (2),. containing’ the message and sent it back to the 

In the mater of Gibbons (3) are all. second’ accused: 

, authorities .for the position that a; Held, (1) tbat the second accused was guilty 
Division Bench of the High Court has no.. of COE dE E of pr ponet mA e 

. D3Ww2a avri itai : meaning of section 42 {3) © e Prisons Act; 

f power to EM its judgment. p ronounced "m EA (2) that the first accused was gnilty of abetment 

. & criminal revision case or a criminal appeal. - of the same offence, l 

. in this case the appellant has not.. petitions, under sections 435: and 439 

applied for review and I consider that. of the. Code of. Criminal Procedure, 1898, 
this. E which did not heartbe case praying the High Court to revise the order 
ongia ty has no power to review the order - of the Court of the Chief Presidency. Magis- 
In, these circumstances, the order of Mr. trate, Egmore, Madras, dated the 3rd August 
Justice Krishnan mad: during the vacation 1922, in C C^ No. 11023 of 1922. . 

,, 0a the appeal of the.app.llant is good and “Mr. V.. L, Ethiraj, for the Petitioners. 
th: matter erae Pi " Pinos e Mr. K. P. M. Menon Crown Prosecutor, 
so, we cannot heat the appeal before us and for the Crown. i 
it must be dismissed. - eS | P 

ORDER —The first accused ‘was convict- 

. ed-of:the offence specified in clause (3) 

| i EN of section 42 of the. Prisons Act, IX 

Z. R.. ; Appeal dismissed. of 1894. -He was a prisoner in the Peni- 

2E | '  -tentiary and-the second accused, an uncle 

E ge a ju "+. of. the. first accused, who received a wire 

from a relation at Coimbatore which con- 

tained matters pertaining tothe first accused, 
wrote a messagé on the back.of the tele 
gram intending that that writing should be. 
read by-the fitst accused, and banded the 
telegram to a Jail Warder who was employ- 
ed to,-and did, carry the telegram to the 
first-decused in Jail: The latter, thereupon, 
l recd thetelegiam as well.as the communi» 
39 iss 


= yp 
-rrt + ~ 


ic "60 


l abets any offence shall also be 


. and the prisoner ' 
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cation written on the back of it and wrote 
ateply onthe back of the same telegram 
and handed it to the Warder for being 
carried to the second accused. The Chief 
Presidency Magistrate convicted the first 
and the second accused of an offence under 


. section 42 of the Prisons Act and sentenced 


each of them to pay a fine of Rs. 200. 

The material portion of the section is 
as follows :— 

“Whoever * id x * com- 
municates or attempts to. communicate 
witb any prisoner shall, on conviction 
before a Magistrate, be liable to imprison- 
ment * * T *" Mr. 
V. L, Ethiraj, who appears for the accus- 
ed, admits that the second accused has 
committed the offence but says that the 
sentence passed on him is unduly severe. 
As regards the first accused, he contends 
that it is communication with a prisoner 
that is made an offence under the section 
and that it makes only the person who 
communicates with a prisoner liable to 


. punishment and that a prisoner cannot 


communicate with himself and that 
a prisoner cannot, therefore, commit 
the offence described in clause (3) ‘of 
section 42. But the question still remains 
whether a prisoner may not abet the offence, 
for, the same section provides that whoever 
liable to 
punishment. The word “abet” is not 
defined by the Prisons Act, but the General 


‘Clauses Act, X of 1897, says that the word 


“abet” shall have the same meaning as 
in the Penal Code. Under section 107 
of the Indian Penal Code “a person abets 
the doing of a thing who intentionally aids, 
by any act, the doing of that thing." It 
is quite possible for a person to communi- 
cate with a prisoner without the latter's 
aid or co-operation, for instance, a per- 
son may walk into the Jailand when the 
prisoner has no intention to speak to him 
or does not even expect that the stranger 
wil speak to him, thelatter may do so, 
may unintentionally, 
without even an, effort, hear the word spo- 


- ken, or, to take another instance, the prt- 


soner may find by accident a piece of paper 


. which bas been introduced into his cell 


without’ his knowledge; and picking it 
np, he may find that it contains a message 


or him. In these two instances the per- 
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son who communicates with the prisorier 
has committed the offence but the communi- 
cation is made without the co-operation 
of the prisoner. But, if the prisoner is 
aware that a certain peice of paper contains 
à communication intended for him, receives 
it from the Warder and reads it, I am 
inclined to think that he has, by. his active 
co-operation, aided the commission of the 
offence, for he, by his acts, facilitat- 
ed the commission of it, and, in fact, 
the commission of the offence would have 
been impossible without the active parti- 
cipation in it of the, prisoner himself. 

In the present case, not only did the pri- 
soner read the letter but he also wrote a 
reply and handed it to the Warder, 
who was acting in concert with the accused 
Nos. r and 2. In the view I bave taken, 
it is unnecessary to consider what the effect 
of thus additional act on the part of the pri- 
soner is. It may be noted that the first 
accused pleaded guilty and the Magistrate 
thereupon convicted him ; but, altogether 
apart from this, I am prepared to hold that 
he was rightly convicted of an offence under 
section 42 of the Prisons Áct read with 
section 107, Indian Penal Code. 

As regards the sentences passed I have 
just a word to say. I have been told: that 
for the acts described above, constituting a 
breach of prison discipline, the first accused . 
was adequately punished under the prison 
rules ; and, in my opinion, it is not, there- 
fore, necessary to sentence him to pay more 
than a nominalfine. I, therefore, reduce 
the finein his case from Rs. 200 to one rupee, 
and direct that, if the fine has already been 
recovered, the balance shall be refunded 
to him. As regards the second accused, 
I am of the opinion that the punishment 
awarded is unduly severe and that an im- 
position of a fine of Rs. 50 will meet the 
ends of justice and I reduce the fine to 
Rs. 50 and direct that, if the fine has already 
been recovered from him, the balance shall 
be refunded to him, 

I may add that the learned Crown Pro- 
secutor has very properly not pressed for 
severe sentences in the circumstances of 
this case. 

V N. V. Fine reduced, 

Z. E. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 329 OF: 1922. 
June 17, 1922. 
Preseni-—Mr. Justice Broadway. 
WARYAM SINGH AND ANOTHER— 
CONVICTS—APPELLANTS 
Versus 
EMPEROR-—RESPONDENT. 
_ Penal Code (Act XLV of 1860), ss, 100, 304, 
325— Fatal blow, doubtful which of two accused 
siruck—Offence—Privaie defence, when Couri to 
give effect to plea. < l 
Where it is impossible to: decide which of 
two accused struck the fatal blow, the offence 
committed by them falls under section 325 of the 
* Penal Code, and not under section 304. 
Agra.v, Emperor, 27 Ind. Cas. 833; 37 P. R. 


I9I4 Cr.; x6 Cr. L. J. 209; 219 P. L. R. 1915, 
relied on. 


If on the record a right of private defence can be 
` Clearly raised, the Court should give effect to it, 
even although not pleaded by the accused. 
In ve Pachai Gounden, 26 Ind. Cas. 1 58; 15 
Cr. L. J. 710, relied on. 2 `. 


Appeal from an order of the Sub-Divi- 
sional Magistrate, Ferozepur, dated the 
31st March r922. 

Dr. Nand Lal, for the Appellants. 

d C. H. Carden Noad, for the Respond- 
ent. 


JUDGMENT.—Waryam Singh and Go- 
dha Singh, sons of Pesar Singh, Jats of 
Mauza Wandar, in the District of Feroze- 
. pur, have been found guilty of having-caused 
the death of their cousiu Prem Singh, and, 
under the second pait of section 304, Indian 
Penai Code, have each been sentenced to 
five years' rigorous imprisonment and a 
fine of Rs. 200. Indefault of paymentof the 
fine the appellants were ordered to undergo 
further rigorous imprisonment for six 
months. The fine, if realised, is to be paid 
to the sons of the deceased. Against their 
convictions and,sentances they have come 
to this Court in appeal through. Dr.: Nand 


Lal whom I have heard, and Mr. Carden 


Noad has addressed me on behalf of the 
Crown. 
The facts 


in the judgment under appeal and 
need not be repeated here. The evi- 
dence of P. W. No. 6 Sajjan, P. W. 
No. 8 Kehra and P. W. No. 9. Phumman 
clearly establishes the fact that the two 
appellants engaged in a fight with the 
deceased and his brother Harnam Singh. 
The dispute arose out of a trivial matter, 
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of the case are. detailed. 


II 


the appellants having used: up certain 
water for irrigation of their fields which 
the deceased and his brother thought 
they wete entitled to. Thereis no evidence 
to show how the actual fight commenced. 
The appellants, although bearing marks 
of injuries, denied having been anywhere 
near the place at thetime. The brother of 
the deceased Harnam Singh, although kurt, 
states .hat he arrived after the affair was 
over .and knew nothing about it. 
Thus, all that has been shown is 


_ that over a trivial matter the appellants, 


and it is said another brother of theirs 
named Urjan Singh who is absconding, 
had a fight with the deceased Prem Singh 
and Harnam Su gh, all the parties being 
armed with kahis which they all used, taking 
care, however, to use the blunt portions. 


‘Dr. Nana Lal aid not attempt to urge 


that his clients were not responsible rior 
the injuries received by Prem Singh. He, 
however, contended that on the finding 
arrived at by the Court below, the offence 
is not one under section 204 but under sec- 
tion, 325. According to the medical 
evidence Prem Singh received two injuries 
both of them on the head. One of these 
proved fatal and the other, according to 
the meaical evidence, would not have 
proved fatal. Which of the two appel- 
lants struck the fatal blow it is impossible 
to decide. Agra y. Emperor (1) is, ikerefore, 


“in point and I consider that the offence 


committed by the appellants falls under 
section 325, Indian Pena: Code, and hold 
accoraingly. 

Next, Dr. Nand Lal contended that it 
should be presumed that the appellants 
were acting in self-defence and that the 
Court could give effect to the right of 
private defence even, though self-defence 
was not specially pleaded. In support 
of this the learned Counsel cited In re 
Pachai Gounden (2). Ihave no doubt that 
if on the record a right of private defence 
can be clearly raised the Cour! would give 
effect to it, even although not pleaded by 
the person accused. In the present case, 
however, it seems to me that I am asked 
to presume too much. According to the 
evidence the appellants were accompanied 

(1) 27 Ind. Cas. 833; 37 P. R. 1914 Cry 16 Cr, 
L. J. 200; 219 P.L, R. 1915. 

(2) .26 Ind, Cas. 158; 15 Cr. L. J. 710, 


f 
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and assisted by their brother—thus the 


numbers. were three to two. That Harnem 
Singh ana Prem Singh used abusive 
language would, in the circumstances, be 
natural, but that they would attack the 
appellants and Arjan Singhis another matter. 
. It seems to me far more likely that the 
appellants were actually the assailants and 
I ain, therefore, not prepared to raise the 
presumption that Dr. Nand Lai wants me 
to. I hold that the appellants are guiltv 
of anoffence under section 325 of theIndian 
Penal Code. In the circumstances, however, 
I think the sentences are excessive, both 
patties were similarly armed and both 
patties were injured, while unfortunately 
Prem Singh received an 1njury on the head 
which resulted in his death. I think, 
therefore, that a sentence ot two ycars’ 
rigorous imprisonment will suffice. I accord- 
ingly reduce the term of imprisoninert 
to one ot two'years in each case. The 
sentences of fine and the imprisonment in 
default will stand as also will the -order as 
to payment ot the fines to the sons of the 
deceased on the fines being recovered. 
N. K. Seniences veduced. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 807 OF 1922. 
CRIMINAL REVISION PETITION No. -676 oF 

1922, AND CRIMINAI, REVISION CASE 
No..692 or 1922 (CASE REFERRED 
i NO. 75 OF 1922). 
February 16, 1923. 
Present :—Mr. Justice Spencer. 
- . In ve VENKATAGURUNATHA SASTRI 
—ACCUSED—PETITIONER. 
Penal Code (Act XL V of 1860), ss. 406, 420— 
- Criminal breach of^ trust— Cheating— Ingredients 
. €f offences. 
f Accused had pledged certain promissory-notes 
with the complainant as security for a loan. Sub- 
sequently, he dishonestly induced the complainant 
to hand -over the promissory-notes to him by 
- pretending that he required them to collect money 
from his debtors with the aid of which he would 
pay cash to the complainant: He then disposed 
of the pro-notes and himself appropriated the 


proceeds: : ra 
Held, that the accused was guilty oi criminal 
breach of trust under seciton 406 of the Penal 


^. Code inasmuch as there. was both entrus!ment 


and: dishonest misappropriation ; 
Obiter, that the facts ‘disclosed the offence 
of eheating under section 420 of the Penal Code, 


INDIAN CASES: 


(1923 


IN CRIMINAL Revision CasE No. 897 
OF 1922. 

Petition, under sections 435 and 439 of 
the Code of Criminal -Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First 
Class, Magistrate, Tinnevelly, in Criminal 
Appeal No. 36 of 1922, preferred against 
the judgment’ of the Court of the Stationary 
Second Class Magistrate, Tinnevelly, in 
Calendar Case No. 1636 of 1921. 

In CRIMINAL, REVISION CASE No. 692 OF 

1922. ` 
.' CASE REFERRED NO. 75 OF 1022. 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Procedure Code by the District Magistrate, 
Tinnevelly, in his letter No. C. R. C. No. 
27 of 1922, dated the 2nd September 1922. 

Mr. A. Narasimha Iyer, for the Petitioner. 

Mr. V. L. Ethiraj, ior Public Prosecutor, 
for the Crown. 

ORDER.—The act of the accused in 
dishonestly inducing the complainant to 
hand over the promissory-notes which the 
accused had pledged with the complainant, 
as security for a loan of Rs. 2,500 by pretend- 
ing that he required them to collect money 


' from his debtors with the aid of which he 


— 


would pay cash to the complainant- would 
constitute, if proved, an offence of cheating 
punishable under section 420 of the Indian 


- Penal Code. 


It is argued that it does not constitute 
the offence of criminal breach of trust 
(section 406) for which the petitioner has 


' been convicted, for the reason that the 
 promissory-notes were his own. 


I am not prepared to hold that it would 


be impossible under any circumstances 


for a person to commit criminal breach 
of trust in respect of his own property. 
The possession of the  promissory-notes, 
even without endorsement in the hands 
of the person with whom they were pledged, 
was of some value to the complainant : 
as it gave him control over the accused 
and, solong as they remained with him, 
prevented tbe accused from using them 
to discharge the debts due by him to other 
creditors in preference to him. The com- 
pleinant thus had some sort of beneficial 
interest in this property and when he gave 
the notées to the accused for a definite . 
purpose and the accused dishonestly disposed 


4 
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of them in violation of the legal contract 
he had made with him, there was both 
entrustment and dishonest misappropriation: - 
Thus, I do not find any legal defect in. 
the conviction. The sentence is, no doubt.” 


light but considering the circumstances, . 


INDIAN CASES. . 


613- 
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“I have been through the record and judg- 
ment of the lower Court together with the 
grounds of appeal. The .convictions and 
Sentences appear to be fully justified. 
Appeal dismissed tnder section 423, Cri- 
minal Procedure Code, convictions and 


and the absence of finding as to the extent. sentences ‘ upheld.’”’ 


to which the complainant was damnified,. 
T decline to enhance it. 
Both Criminal Revision - cases are-dis-- 
missed. 
V. N. V. Petitions dismissed,- - 
Z. K. 2E 


PATNA HIGH COURT. 
CRIMINAL Revision NO. 95 OF 1923... 
March 14, 1923. `. 

- Present :—Mr. Justice Kulwant Sahay. 
' NEWA LAL RAI AND OTHERS .." 

— PETITIONERS ow 

Uersus * sgh 
EMPEROR—OPPOSITE PARTY... 
.Criminal Procedure Code ( Act 
s. 423— Appeal, disposal | of— Appellate 
duty of, io write judgment. ) 
Where a criminal appeal is once admitted it 
cannot be disposed of summarily without consider-- 
ing the whole evidence in the case and writing 
out a judgment under section 423 of the Code of 
Criminal Procedure. If Counsel for the appellant 
does not appear, itis the duty of the Appellate 
Court to go through the recotd and write out a 
proper judgment according to law. 


Court, 


Criminal appeal from a decision of the 
District Magistrate, Monghyr, dated the 
23rd January 1923. 2 

Mr. S. N. Bose, for the Petitioners. 

The Government Advocate, for the 
Crown. "E 

JUDGMENT.—The ‘petitioners’ were ' con: 
victed by the Sub-Deputy Magistrate of 
Begusarai under section 147, Indian Penal 
Code, and sentenced to one month's trigo- 
rous imprisonment each. They  prefer- 
red an appeal which was admitted on the. 
Irth December 1922. Ou the 5th January, 
when the appeal came on for hearing, the 
petitioners filed a petition for time to. get 
copies of certain documents. This petition 
was rejected, and thereupon it appears 
that the appeal was not' argued before bim; 
but the learned Additional District Magis- 
trate went through the record and in the 


` erder-sheet he made a note to the effect;'. 


V of 1898), 


4 


The appeal having been once admitted 
it could not be disposed of summarily 
without. considering the whole evidence 
in the case and writing out a judgment 
under section 423, Criminal Procedure Code. 
Ji the Pleader of the appellants: did not 
appeat it was the duty of the Magistrate 
then to go through the record.and write 


out a proper judgment according to law. 


The orderis set aisde and the case is 
remanded to him for hearing according to 
law. | 

The order of bail passed by the District 
Magistrate on the irth December '1922 
will stand. l 

Z. E. l 
| Appeal dismissed, 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE NO. 720 OF 1922. 
CRIMINAL, REVISION PETITION No. 603 

OF 1922. ; 
December 18, 7922. 

Present :——Mr. Justice Krishnan. 
GARINE SATYANARAYVANA— 
ACCUSED— PETITIONER 

^o VERSUS 
EMPEROR-—OrrOSHE PARTY, 

Madras District Municipalities Act ( V of 1920), 
$$. 250, 31;— Applicability of s. 250—Old machin- 
ery installed in new voom-—Offence. 

Section 250 of the Madras District Municipalities 
Act only applies when a person intends 
for the first time to construct or establish any 
Factory, workshop, ete., in which it is proposed 
to cmploy stean: power, water power or otber 
mecbnical or electric power. Jt is not erplicelle . 
to a case wbcre the machinery has rot becu inter- 
fered with hut only the sbcd in which the mwa- 
chinery was kept bos Leen altered Ly chenging 
the original recm into a rew rocm cf brick end 
mortar, [p. G14, cole. i & 24] l 

Petition, under secticrs 435 erd 4:9 of 
the Code of Criminal Procecure, 1€08, prey- 
ing the High Court to revise the judgment, 
dated-3cth May 1922, of tke Additions] 
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District Magistrate, Bezwada, ín Criminal 
Appeal No. 34 of 1922, preferred against 
the judgment of the Court of the Stationary 
Sub-Magistrate, Bezwada, in Calendar Case 
No. 587 of 192r. 

Mr. G. Lakshmanna, for the Petitioner. 

Mr. S. Venkatachala Sastri, for Public 
Prosecutor, for the Crown. 

ORDER.— The accused is the proprietor 
of a tice-mill in Bezwada. He was con- 
victed under the Municipal Act, Madras 
Act V of 1920, under sections 199, 216 and 
250 read with section 317 and sentenced 
to fines of various amounts for the offences. 

On appeal, the Appellate Magistrate, hold- 
ing that it was unnecessary to punish" 
him for an offence under section 
199 of the Act, he being liable to be punished 
under section 250 of the Act, as the two 
offences really overlapped, acquitted 
him of the offence under section 199 and 
remitted him the fine on that charge, but 
confirmed his conviction under the other 
two sections, 216 and 250. It is argued 
in revision that no offence under section 
250 has been made out and that he ought 
to be acquitted under that section. 

As I understand the findings of the lower 
Court, part of the accused’s rice-mill where 
the Sheller Machinery was installed was 
burnt down some time ago and what he 
did was to put up a brick building to install 
the old Sheller Machinery in it and he did 
so without obtaining.the permission of the 
Municipal Chairman under section 199, 
and, further, in spite of a notice sent to him 
by the Chairman he carried on his work 
and completed it. The Machinery that 
was installed in the new room was, as I 
understand, the old Sheller Machinery that 
was in the Factory itself. 

. Section 250 of the Act, it seems to me, 
cannot well be applied to this case. For, 
the accused cannot be said to have establish- 
ed any Factory, or installed any new machin- 
ery inany Factory; he was not bound to 
apply in writing to the Council for per- 
mission to put in the old Sheller Machinery 
which was already in the Factory, in tbe 
room newly built. Section 250 only 
applies when a person intends for the first 
time to construct or establish any Factory, 
workshop or workplace in which it is pro- 
posed to employ steam-power, water-power 
or other mechanical! power or electric power. 


CASES. . [1923 


But it does not apply to a case like this 
where the machinery has not been inter-: 
fered with, only the shed in which the macki-. 
nery was kept has been altered by changing 
the original room into a new room of brick. 
and mortar. The accused, therefore, must, 
I think, be acquitted on the charge under 
section 250. Section 250 itself expressly 
exempts the application of section 197 in 
clause (5) and accused was, therefore, clearly 
punishable for having put up the brick 
building that he did without the sanction 
of the Municipal Chairman. He has, how- 
ever, been acquitted of this offence and as 
no steps have been taken to have that ac- 
quittalset aside, I regret I cannot interfere 
with the acquittal in revision. That ac- 
quittal, therefore, must stand. There can 
be no doubt whatever of his guilt under 
‘section 216 read with section 317, for he 
clearly disobeyed the Chairman's notice 
by constructing this new building without 
his permission. That being so, the convic- 
tion under sections 216 and 317 must be 
confirmed. In the result, the fine that has 
"been imposed upon him under sections 
250 and 317 must be remitted, but the fine 
under sections 216 and 317, ww, Rs. 25 
or simple imprisonment for five days in 
default must be confirmed. 
V. N. V. Sentence varied. 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 733 OF 1922. 
January 9, 1923. i 
Present -—Mr. Justice Ross. 
BODH KISHEN GOALA-—Accuskep— 
PETITIONER 


UEFSUS M 
EMPEROR, THROUGH PEARY DUSADH 
ae — Or) OSITE PARTY. 
enal Code (Act XL V of 1860), s. Theft 
-Bova fide belief of TAM T d 
Accused and complainant owned adjoining 
fields. Accused ren.cved certain crops from the 
field belonging to the complainant under the 
bona fide belief that the crops had been sown by 
him and belonged to him: : 
Held, that the accused could not be convicted ` 
of theft. —. | . i n 2n 


EN iNDIAN 
RAMASWAMI THEVAN U. EMPEROR. 
Appeal from the decision of the District 


and Sessions Judge, Patna, dated the 
IIth October 1922, 


Mr. Hyder Imam, for the Petitioner. 
The Assistant Government Advocate, for 
the Opposite Party. 


JUDGMENT.—The petitioner was fined 
Rs. 50 on conviction under section 379 
of the Indian Penal Code on a charge of 
having removed the crops belonging to 
Peary Dusadh on the 24th March 1922. 
It appears that the lands are diava lands 
and the complainant and the accused have 
fields adjoining each other. ^ As there 
was no dividing line an Amin was brought 
who damaracted the boundaries on the 23rd 
March. The case for the prosecution is that 
on the following day the accused removed 
Some crops from the complainant’s side of 
the line. The contention on behalf of the 
petitioner is that there is a distinction 
between the lands and the crops grown there- 
on and although the land on which the crops 
are alleged to have been grown by the com- 
plainant had been awarded to him the accus- 
ed may have been under the belief that he 
was entitled to the crops. The distinction 
is obvious and it seems to me that the con- 
viction in' this case has rested merely on the 
facts that a demarcation had taken place 
and that the land on which the crop was 
grown had been awarded to the complain- 
ant. But it is not clear how on these facts 
the accused was guilty of theft in removing 
the crops if he removed them under the 
impression that the crops were sown by 
him and that he was entitled to them. 
In fact, the Magistgate expressly says that 
it may be that the accused may have been 
under the impression that he sowed that 
disputed portion and was, therefore, entitled 
to remove the crops thereon. He goes 
on to say that this plea could have been 
put forward with some force if there had 
been no demarcation on the 23rd Mareh. 
But how the demarcation affects this ques- 
tion I have not been able to understand. 
In my opinion, there is no reason on the 
record for holding that the accused was 
not acting bona fide in taking the crops 
in dispute although the demarcation line 
had been given against him. The appli- 
cation is allowed and the conviction and the 
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sentence are set aside. The fine, if paid, . 
will be refunded. 


Z. K. ` 
: Appeal allowed. 


MADRAS HIGH COURT. 

- CRIMINAL, ÁPPEAL NO. 1600 OF I92.. 

- January 25, 1923. 

Present :—Mr. Justice Spencer. 

: RAMASWAMI THEVAN AND 
ANOTHER —ACCUSED—APPELLANTS 
YVENSUS 
EMPEROR-——RESPONDEN f. 

Criminal Procedure Code (Act V of 1898), s.106 
(2)—Penal Code (Act XLV of 1860), s. 323— 
Order requiring security on conviction— Finding 
as to breach of peace whether necessary Other 
offence involving breach of the peace," meaning of. 


In order to give jurisdiction to a Court to take 
action under section 106 (x) of the Criminal 
Procedure Code, it is, not necessary that the 
Court should record a finding that a breach 
of the peace was actually caused. If the 
offence of which the, accused is convict- 
ed is one which does not of itself necessarily 
involve a breach of the peace such as criminal 
trespass, mischief or unlawful assembly, it is proper 
that the Court should makeitclearin its order 
that a breach of the peace was committed, but 
where the offence is one which implies the use of 
violence it is unnecessary to say more. 

The expression ''other offences involving a 
breach of the peace" in section 106 of the Criminal | 
Procedure Code embraces all offences ejusdem 
generis with the offences of assault and rioting 
mentioned in the section. 

Where the offence of voluntarily causing hurt . 
includes an assault on the person to whom the hurt 
has been caused, the Court has jurisdiction to pass 
&n order under section 106 of the Crimi Pro- 
cedure Code when convicting the accused. 


. Criminal appeal against an order of the 
Court of Session of the Tinnevelly Division, 
in Case No. 51 of the Calendar for 1922. 

Mr. F. S. Vaz, for the Appellants. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 

JUDGMENT.—The only question argued 
at the hearing of this is, whether the order 
under section 106, Criminal Procedure 
Code, requiring the accused to give security 
to keep the peace is a legal order. It is 
argued (I) that the offence of voluntarily 
causing hurt (section 323, Indian Penal 
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Code) is.not.one of those specified in section 


IC6, Criminal Procedure Code, and does not 


. of itself neces: arily involve a breech of the 
peace; (2) that there ought to be a finding 
by the Sessions Judge that a breach of 
the peace was actually cawed, before the 
Court made the order under this section. 
On the first pcint, I find that tle accused's 
act included an esseult on ike prcsecution 
oth witness in a pullic place, ard assault 
is one of the offences specified in section 
106. The expression ‘ other offences in- 
volving a breach of tke peace” would em- 
brace cflerces ejusdcm generis with the 
ofiences of assault and rotirg which are 
specified in the section. It is only because 
the accused’s act was more serious than 
one of petty assault that they were not 
convicted of that minor offence. 


But the circusmstances spoken to by 


the witnesses as those in which hurt was. 


caused. to ‘prosecution oth "witness weré 
such that there can be no doubt that there 
was a: breach of the peace on that occa- 
Sion. . 

On the second point, "I do not think it 
is necessary ibat the lower Court shculd 
record a finding that a breach.of the peace, 
was involved in .order to invest itself with 
power to make an order under section 
105 (i), Criminal Procecure Cede. 

If the offence of which the eccused were 
convicted was cne which did not itself 
necessarily invclve a bieach cf the peace 
such as crimival trespass, mischief, or 
-unlawful assembly, it would be proper 
that the Magistrate or Judge should in his 
order make it clear that a breach 
peace was committed. 

But the section does not require such a 
finding to be recorded, and when the offence 
of which the accused is convicted is one 
which implies the use of violence, it would 
be superfluous to say more, The Judge 
has recorded his opinion that it is neces- 
sary in this case to require the convicted 
persons to execute a bond for keeping the 


peace, and that is all that the section in- 


terms demands. ` 


The order will, therefore, stand. The- 


appeal is, dismissed. 
V. N. V. ] 


Appeal dismissed, 
^2. Ky. irs l 
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MADRAS HIGH COURT. 
CRIMINAL Revision CASE NO. ae OF 
1022. 

(Case REFERRED No. 857 OF 1922. 
January 26, 1923. 
Present.—Mr. Justice Spencer. 

In ve KANMA KONDIAH. AND OTHERS— 
ACCUSED | 

Cattle Trespass Act (I of 1871),s. 24— Rescuing . 
Caitle-— Driving catile away by shouts and cries— 
Force or violence, whether necessary. 

Driving cattle away by shouts and cries consti- 
tutes “rescuing” them within the meaning af 
section 24 of the Cattle ‘Trespass Act, 

Semble:—The word “rescue” does ‘not neces- 
sarily imply the use of force or violence. 

Inducing am animal to move may even amount 
to using force. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure 'Code, by the District Magistrate, 
Nellore, in his Letter No. ro318 —22 C. x 
dated rrth October 1922. 

The Public Prosecutor, on behalf of the 


. Crown. 


CRDER.— The Sub-Divisional Magistrate’ 3 
opinion that driving cattle by shouts and 
cries does not constitute “ rescuing " them 


under section 24 of the Cattle “Trespass 


Act is erroneous. Inducing an animal to 
move may even amount to using “force” 
(see definition in section 349, Indian Penal 
Code, and illustration (4) to that section), 
so that, even if the Magistrate is right in 
saying that the word “rescue” implies j 
the use of force or violence, it does not 
follow that there was no force used in. this 
case. 

‘fhe reasons given for acquitting the 
accused are unsound, the acquiital.is set 
aside, and the appeal must be re-heaid 
and disposed of according to law. 

V.N. Ve- ' | 

Z. K. i 

l Order set aside, 
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' KHUSHI RAM V. EMPEROR. 


CRIMINAL REVISION NO. 1504 OF 1922. 

l March 6, 1923. 

Present -—Mr. Justice Scott-Smith and 

. Mr. Justice Fforde. 
KHUSHI RAM AND ÓTHERS— 
PETITIONERS 
DEN SUS 
EMPEROR—RESPONDENT. 

Criminal Procedure Code ( Act V of 1898), ss. 133. 
134, 135, 138, 439—Obsiruction to public, way 
— Question of title—Duty of Magistrate— Revision 
— Mode of service of nolice—'' Forthwith”, in s. 138, 
meaning of. : 

Under section 133 of the Criminal Procedure 


Code the duty of determining whether the site- 


of an obstruction is a public place or a public way 
is cast on the Magistrate in the first instance, and 
under no circumstances can it be left to the Jury. 
If the Magistrate finds, on the parties appearing 
before him to show cause against the conditional 
order, that a question of title to the locus in quo is 
involved, he must. refuse to act in that particular 
case unless he comes to the conclusion that the claim 
of title is not bona fide ; aüd unless he finds that 
the'place or way, as the case may be, is public, 


he has iio power to proceed with the investigation. ' 


[p. 620, col. 2.] : 
Dharam Mandal v. Gossain Das Mandal, 6 Ind. 
Cas. 271; 14 C. W. N. 544, 1r Cr. L. J. 365 and 
Dulavam Deb v. Baishnab Charan Deb, 10 C.W.N. 
845; 4 Cr. L. J. 42, relied upon. 
' Where the question as to the public nature 
or private ownership of the Jocus of an obstruction 
is left to a Jury under Chapter X of the Criminal 
Procedure Code, the order of the Magistrate refer- 
ring the determination of such a question to the 
Jury is bad'and should be quashed. [p. 620, col. 2.] 
"Im the matter of the petition of Chund rnath 


Sen, 5 C. 875. 6 C. L. R. 379; 2 
Ind. Dec. (N. S.) 1165, Matuk Dhart 
Tewari v. Hart Madhab Das, 3x C. 979; 


9 C. W. N, 72,2 Cr. L. J. xz, Nasaruddi v. Ahil- 
. uddi, 3 C. W.N.345, Dularam Deb v. Baishnab 
Charan Deb, xo C. W. N. 845; 4 Cx. L.'J. 42 and 
Churaman wv. Emperor, 26 Ind. Cas. 172; 12 A. La 
J. 1024; 15 Cr. L. J. 724, relied upon. 

Where an order under section 133 of the Criminal 
Procedure Code has been communicated to those 
concerned it is immaterial that the method in which 
it was served on them is not strictly in accordance 
with the provisions of section 134 of the Code. 
[p. 619, col. 2.] 

Nur Jan vw. Queen- Empress, 2 P.R. 1900 Cr; 
P.L R. 1900, p. 24, followed. | 

The word ‘ forthwith’ in section 138 of the Crimi- 
nal Procedure Code must be interpreted in a reason- 
abie way. It merely means that the Magistrate 
shall appoint a Jury as soon as he reasonably 
can. [p. 619, col. 2.] Í 


Petition under section 439, Criminal Pro- 


cedure Code, for revision of the order of 
the Sessions Judge, Multan, dated the 14th 
November 1922, refusing to stay proceed- 
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. .. ings in the case,—King-Emperor v, Khusni 
‘LAHORE HIGH COURT. ae 


Ram and others, pending in the Court of 


. District Magistrate, Multan. 


Mr. B. R. Puri, for the Petitioners, 

The Assistant Legal Remembrancer, for 
the Respondant. 

JUDGMENT. 

Scott-Smith, J.—On the 3rd and 4th 
September 1922, on the occasion of the | 
Mohairam Festival there were serious riots 
in the City of Multan between the Muhamma- 
dans and Hindus. Shortly afterwards, the 
Hindus living in certain Mohallas erected 
obstructions with the object of making gate- 
ways at the entrances to the lanes in which 
they lived in order, it is said, that they might. 
prevent Muhammadans coming in and attack- ` 
ing them. The Secretary, Municipal Commit- , 
tee, reported the erection of these ob- 
structions to the District Magistate who, 
on the i3th October 1922, passed condi- 
tional orders, under section 133, Criminal 
Procedure Code, addressed to the residents 


‘of the Mohallas, where the obstruction had 


been made, directing them to remove them 
before the Ist November 1922 or to appear 
before him on the 15th October to take 
legal proceedings for the cancellation or 
revision of the orders. The order in each 
case begins as follows “aithasbeen reported to 
me and I have satisfied myself by personal 
inspection that in the Mohallas * * 
unlawful obstructions have been built ‘on 
the public way which is open to the use of 
the public and that bysuch obstruction . in- 
convenience is caused to the public * * * |” 

On the 25th October 1922 certain of tke 
Mohalladars, along with  Vakile repre-- 
senting the residenis of the 17 Mohallas 
in regard to which orders had been issued, 
appeared before the District Magistrate 
and applied under: section 135, Criminal 
Procedure Code, for the appointment of 
a jury. Upon this the Magistrate fixed 


five as the number of the Jury and asked 


the  objectors to nominate two Jurors 
and they nominated two accordingly. ‘The 
Magistrate said “that he would himself 
appoint the other members of the. Jury 
on ‘the 27th October, Counsel asked him. 
that, if possible, the foreman and ‘the two 
remaining Jurors, should be Europeans 
and, in accordance with their.request, three 
Europeans were appointed on the 27th 
October, and-theJury-was.duly constituted. . 
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The Magistrate gave certain orders as 
regards the inspection of the spot by the 
Jury and, under section r38 of the Code, 
fixed November the roth as the date on 
which ‘they should deliver their verdict. 
He also revised his original provisional order 
and fixedthe 15th November asthedate before 
which the obstructions were to be removed. 
He then added the following :—'' Counsel 
admit that the obstructions have been built 
by their clients without the permission of 
the Municipal Committee. They wish to 
produce evidence in this and similar 
cases — 

(I) that the Mohallas concerned are 
occupied by Hindus only ; 

(2) that the obstructions do not cause 
inconvenience to any one; 

(3) that in. particular cases, the obstitc- 
tions are not in a public way, and 

(4) that in particular cases they are neces- 

sary for the protection of religious places. 
. He went on to say that as the Municipal 
Committee of Multan was interested 
in these four issues, notice would issue to 
it that the proceedings were in progress 
and the Committee would have the oppor- 
tunity of deputing a servant or represen- 
tative to watch the proceedings before the 
Jury should it wish to do so. The Jury 
returned their verdict on the gth November 
and, in accordance therewith, the Magistarte 
cancelled his order in four cases and in 13 
cases made it absolute. In these 13 cases 
petitions for revision have been filed in this 
Court and we have heard Mr. Bhagat Ram 
Puri on behalf of the petitioners and the 
Assistant Legal Remembrencer for the 
Crown. 

The first point urged by Mr. Puri on tehali 
of the petitioners is that, when the District 
Magistrate came to know that his clients 
put forward a claim that the property on 
which the obstructions were built was their 
private property, or that it was not a pub- 
lic way, it was his duty to enquire into the 
maiter himself and that he could not leave 
it to a Jury. In support of this contention 
he refers to the case of Dharam Mandal v. 
Gossain Das Mandal (1) where it was held 
that “it is the duty of the Magistrate 
in a proceeding in respect of an obstruction 
to a foot-path under Chapter X of the Cri- 


(1) , 6 Ind. Cas. 271; 14 C. W. N.5441 131 Cr. L. 
J. 365. 
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minal Procedure Code, before referring the 
matter to the Jury to decide himself whe- 
ther or not the claim is made in good faith, 
and whether the pathway isa public one 
or not, and it is only on deciding that there 
was no such claim that any matter can be 
referred to the Jury.” The same view 
was taken in Dularam Deb v. Baishnab 
Charan Deb (2) where it was pointed out 
that “ it is not competent to the Magistrate 
to leave to the Jury the decision of the 
question whether a pathway is a public 
or not and whether the claim of a private 
pathway set up is bona fid? or not" I 
entirely agree with these authorities. 

The objection of Counsel is based on the 
fact that the District Magistrate in his final 
order noted that Counsel said that they 
wished to produce evidence that, in parti- 
cular cases, the obstructions were not on 
any public way and that this showed that 
the objectors set up a claim to the effect : 
that the places on which the obstructions 
were raised were not in every case public 
ways. 

Now, it was the duty of the persons who 
appeared in answer to the original order, 
either to show cause against the order or 
to apply for the appointment of a Jury 
under section 135, Criminal Procedure Code. 
When they appeared they did not attempt 
to show cause against the orders but imme- 
diately applied that a Jury should ‘be ap- . 
pointed. Even after the Jury had been 
appointed, their Counsel did not specify 
the particular cases in whichthe objectors 
wished to show cause that the obstructions 
wete not on a public way. It appears, 
moreover, from the subsequent proceedings 
that in only one case, thatof Mohalla Nawan 
Shahr, was any claim put forward to the 
effect that the obstructions were on pri- 
vate property. In that case, as well as in 
three others, the District Magistrate cancel- 
led his conditional order. In none of the 
cases which are before us was any claim 
put forward that the obstruction was 
on private property, but evidence was led 
on behalf of the objectors to the effect that 
the places were not thorough-fares, that 
they were only used by the inhabitants - 
of the Mohallas or the persons visiting them 
on business, that the inhabitants were en- 


(2) xo C. W. N, 84534 Cr. L J. 42. 
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tirely Hindus and that their places of wor- 
ship were included in the Mohallas. The 
minority of the Jury found in accordance 
with this evidence and were of opinion 
that, in these circumstances, noinconvenience 
was caused to the general public and that, 
' therefore, no order for the removal of the 
obstructions should be passed. On behalf 
of the Crown evidence was led to prove that 
the places were public ways and that incon- 
venience was caused to the public. Itseems 
to me thatthe real point before the Jury 
was, whether the places were public ways 
or not, and this was a point which the Magis- 
trate should himself have decided. It is 
quite clear from the order of the District 
Magistrate of the 27th October 1922 that 


it was. brought to his notice that in certain . 


cases evidence was intended to be produced 
that the obstructions were not on a public 
way. He, therefore, should not have left 
it open to ‘the Jury to enquire into any cases 
in which this claim was put forward. 
Fle should, in my opinion, have called. 
upon the parties to specify the par- 
ticular cases in which they intended to 
lead such evidence, and should then have 
himself disposed of the question. I notice 
that in his final order of the roth Novem- 
ber the District Magistrate says, ''Practi- 
cally all of them (1. e., the obstructions) 
including those in which I have taken no 
action under section 133, Criminal Proce- 
dure Code, were built on the public way ; 
and in all cases now under consideration 
the Municipal Committee claim that they 
were built on the public way." This shows 
that, even at the time of his final order, the 
District Magistrate had not reached a find- 
ing as to which obstructions were and which 
were not on the public way. The words 
‘* practically all" make this clear." 

The next objection raised by Mr. Puri 
was that the order passed by the District 
Magistrate was not served,on the persons 
against whom it was made within the mean- 
ing of section 134 of the Code. He urgesthat 
the names of the persons affected should 
have been given in the order and that they 
should: have been served personally in the 
manner provided for the service of summon- 
ses in section 69 to 72 of the Code. The 


word ‘person’ includes any company or assc- _ 


ciation or body of persons whether in- 
i aca or not; see. the definition in 
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Section 21 of the Indian Penal Code and also . 
in the General Clauses Act. It can, therefore, 
I consider, include all the male adults tesi- 
dents in a certain Mohalla. In the present 
case the order was served on 8 or 10 of the 
principal residents of each Mohalla and by 
sticking it up in conspicuous places in the 
Mohallas, and the fact that a number of 
persons appeared in each case and instructed 
Counsel to urge their objections shows that 
they were duly informed. It has been held 
that, when the order is communicated to 
those concerned, it is immaterial that the 
method in which it was served on them is 
not strictly in accordance with the provi- 
sions of section 134 of the Criminal Proce- 
dure Code. Nur Jan v. Queen- Empress (3). 

The third point raised was, that the ap- 
pointment of the Jury was bad because two 
of the Jurors were appointed on the 25th. 
October and tbe remainder on the 27th. All 
that section 138 lays down as regards the 
appointment of a Juryis that the Magistrate 
shall forthwith appointa Jury consisting - 
of an uneven number of persons and so on. 
The word ‘forthwith’ must be interpreted, 
in my opinion, in a reasonable way. I think 
it merely means that the Magistrate shall 
appoint a Jury as soon as he reasonably 
can. In the present case he appointed 
at once the two nominees of the objectors 
and had to consider whom he should ap- 
point as the remaining three members. On 
behalf of the objectors he was especially 
asked if possible to appoint three Euro- . 
peans and he had to ascertain .wbo would 
be willing to act. The remaining three were ` 
appointed within two days and, ip my opin- 
Jon, there was no unreasonable delay and 
the terms of the section were substantially 
complied with. 

Mr. Purialso adds that the question 
whether there was an obstruction or not 
was not one for the Jury to decide. This 
question was not, however, left for the Jury 
at all. The District Magistrate has noted 
on the record that the existence of the 
obstructions was admitted. There is, there- 
fore, no force in this objection. 

The first objection has, however, in my 
opinion, force. The District Magistrate cctzd 
without jurisdiction in not deciding but leav- : 
ing to the Jury the question whether tte 
a a UE or any of them were on a public 


(3) 2 P. R. 1900 Cry P. L. R. 1900, p. 24. 
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way, aud I would, therefore, set aside his 
orders in all the cases before us, leaving him 
if so advised to take fresh proceedings. 

Fiorde,J.—I concur. . M 

There are two questions, arising for de- 
termination in this case. ‘The first is, whe- 
ther certain orders made by the Magistrate 
under the special powers conferred upon 
him by Chapter X, section 133 to 143 of 
the Code of Criminal Procedure are valid ; 
and the second is, whether, if the orders 
are not valid, this Court should interfere 
in the exercise of its discretionary juris- 
diction to set these orders aside. 

The orders: which are impugned .are 
dated, respectively, the 27th October and 
the roth of .November 1922. The first of 
these purports to be made under the pro- 
visions of section 138 and the second under 
section 139 of the Code. 

The order of the 27th October, after 


‘appointing the three members of the Jury . 


whom the Magistrate has power to appoint, 
and fixing dates for the Jury to inspect 
the various sites and consider the matters 
they had to determine, proceeds as follows : 
* Counsel admit thatthe obstructions have 
been built by their clients without the 
permission .of the Municipal Committee. 
They wish to produce evidence in this and 
similar cases that :— 

(I) the Mohallas concerned are occupie 
by Hindus only ; 

(2) that the obstructions do not cause 
inconvenience tc any one; 

(3) that in particular cases the obstruc- 
tions are not on a public way; and 

- (4) that in particular cases they are ne- 
cessary for the protection of religious places. 

The order then ‘concludes by stating 
that l 

“Since the Municipal Committee, Mul- 
tan, is interested in the above issues notice 
will issue to it that these proceedings are in 
progress and it will be given the opportunity 
of deputing a servant , or representative 
to, watch the preceedings before the Jury 
should it wish to do so.” 

Now, this order is objected to on two 
grounds; firstly, that it leaves it to the Jury 
to determine whether or not some of the 
obstructions are in a public way ; and, se-. 
condly, that it is vague and indefinite as 
it does not specify in what particular cases ` 
that issue-is.left to-tbe Jury. . 
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In my opinion both these objections 
are sound. The duty of.determining whether 
the site of the obstructions is a public place 
or a public way is cast by Statute on the 
Magistrate in the first instance, and under 
Do circumstances can it be left to the Jury. 
It th» Magistrate finds, on the parties appear- 
ing before him to show cause against the 
Conditional order, that a question of title 
to the locus in quo is involved, he must 
refuse to act in the particular case unless 
he comes to the conclusion that the claim 
of title is not bona fide. Further, ualess he - 
finds that the place or the way, as the case 
may be, is public, he has no power to pro- 
ceed with the investigation. In the present 
case 1t is apparent on the face of the order 


itself that this question which goes to the 


root of the Magistrate’s jurisdiction, Has 
been wrongly left tothe Jury. 


On this ground alone the order is bad. 


The same objections appiied to the order 
of the roth November in referring to the 
obstructions complained of the orders reads 
as follows: —''Praetically all of them, includ- 


ing those in which I have taken no action 


under section 133, Criminal Procedure Code, 
are built on the public way; and in all cases, 
now under consideration the Municipal 
Committee claim that they are built on 
the public way.” Here, again, it appears 
that even after the Jury have investigated 
the question as to whether or not the ob- 
structions are on a public way, the order 
infers that some are not, and as in the case 


of the former order, it has the added de- 


fect of ambiguity, inasmuch as it does not 
specify which of them are and which are 
not so built. It has been urged by 
Counsel for the Crown that, even if the 
orders are bad, this Court should not in- 
terfere as the issue of title left to the Jury 
was so left at the instance of the objectors 
themselves. I cannot accept tbat view. 


6 > 

The Courts in Indis. kave by a series of 
decisions made it clear that, where questions 
as to the public nature or private owner- 
ship of the locus of an obstruction are left 
to a Jury, the order of the Magistrate re- 
ferring the determination of such a question 
to the Jury is bad and should be quashed. 
[In the. matier of the petition of Chundernath, 


Nol. 92] 
BAHAWAEA V: DUNI CHAND, 


Sen (4), Matuk Dhari Tewari v. Hari Madhab 
Das (5), Nasaruddi v. Aktluddi (6), Dula- 
ram Deb v. Baishnab Charan Deb - (2) 
and Churamun v. Emperor (7). 


in the proceedings does not appear, that is, 


where a want or an excess of jurisdiction- 


is apparent on the face of the proceed- 


ings themselves ; or where the order of the `- 


Magistrate is itself indefinite or ambiguous, 
the objection to allowing an order in’ such- 
a case to stand is far stronger. 

For these reasons, l am of opinion that 


this Court has no alternative but: to quash = 


the two orders objected to. 

. Z.E. Ordérs set- aside. 

(4) 

1165. . 4 , : 
5) 31 C.979;9 C. W. N. 72; 2 Cr. L. J. 11. 
6 


L. J. 724. : ' 
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i “LAHORE HIGH COURT. 
CRIMINAL, REVISION PETITION No. 494. oF 
l i 1922. 
i ` June 26, 1922. | 
^ Present-—Mr. Justice Broadway. . 
BAHAWALA AND OTHERS—ACCUSED 
Ds —PETITIONERS 
ts VEYSUS 
DUNI CHAND—COMPLAINANT-—- 
RESPONDENT. . ds 


Criminal Procedure Code ( Act V of 1898), s. 145 
—Order restoring possession, validity of. 


hal 


All that a Magistrate is empowered to do under ' 


section 145 of the Criminal Procedure Code is to 
declare that a certain party is entitled to possession’ 
of the property in dispute. He has no jurisdiction 
to order restoration of possession. [p. 622, col. r.]. 
Kaku v. Harnaman, 40 Ind. Cas.” 308; 40 P.R. 
1917 Cr; 18 Cr. L. J. 660; 28 P. W.R. 1917 Cr., 
Emperor v. Rameshar, 27 A. 300; x A. L; J. 619; 
A.W. N. (1904) 264; r Cr. L. J. 104, Tulshi Ram 
v. Abrar Ahmad, 30 Ind. Cas. 1002; 37 A. 654; 13 
A. L. J. 932; 16 Cr. L. J. 714 and Moore v. 
Monoranjan Guha, x2 C. W. N. 696: 2? €. L.J. 
547, relied upon. ` ] 
At the same time, if a 


- = 


arty is declared to be 


. entitled to possession, and.the world at large is. 


forbidden to disturb his possession, he would be 
entitled to take possession and no one would have 
any right to interfere with 
col. 1.]. 

. Petition, 
Procedure Cade,.Íor revision. -of---an . order 


INDIAN CASES; 


This has: 
been held even in cases where the defect. 


5.C. 875; 6 C. I. R. 379; 2.Ind. Dec. (N. S.) .- 


3 C. W. N. 345. : 
(7) 26 Ind. Cas. 172; 12 A. L. J. 1024; 15. Cr... 


his doing so. [p. 622, 


under section 439, Criminal ^ 
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of the District Magistrate,. Jhang, dated 
the 13th February 1922, affirming that of 
the Magistrate, First Class, Jhang, dated 
the 6th December i9g2r, restoring the 
possession of the disputed land to the 
complainant under section 145, Criminal 
Procedure Code. . x 

Lala Ram Chand .Manchanda, for the 
Petitioners. 

. Dr. G. C. Narang, for the. Respondent: - 
. JUDGMENT.— lis petition for revision 
has arisen out of certain proceedings 
under section 145, Criminal Procedure Code, 
in connection with some agricultural land 
situate.in village Gilawela in tlie District 
of Jhang. ; s 

The proceedings were instituted by Bawa 
Duni.Chand who alleged that he had been 


. in possession of ihe lands in question since 


1904, and that Bahawala and others, kamins 
of the village, had forcibly taken possession 


' of the same on the 14th March r921. 


On the 21st March 1921 the Magistrate 


. passed the order contemplated by ~ Section 

-.I45 (i) .Criminal Procedure Code, and 

* called. on the parties to. file their written 
- statements and produce. evidence. 


' On the6th December 1921 the Magistrate 
passed the final order in the case.  . 
He held that the complainant had been 


. ih continuous possession of the land till 


the r4th March 1921 -when he had been 
forcibly dispossessed by Bahawala and his 
companions. He, therefore, acting under 
the first proviso to clause (4) of section 145, 
Criminal Procedure Code, treated the com- 
plainant as if he had been in possession ‘at 


. the date of the order calling for written 


statements, ¢.¢., 21st March 192i, and then 
proceeded as follows :—~ 

“Accordingly, under section 145, Cri- 
minal: Procedure Code, I direct that the 
complainants’ possession -of the disputed 
land be restored, and further forbid any 
interference with his possession till he is 
evicted in due course of law." 

The kamins filed a petition for revesion 
in the Court of the District Magistrate 
which was rejected and they have now 
come up to this. Court through Mr. Ram 
Chand Manchanda. For the respondent 
I have heard Dr. Gokal Chand Narang. 

The first point raised was; that the whole 
of the proceedings were vitiated by the 


omission-to ‘give‘the notice.to the-petition-. 


— 


` $32; 36 Cr. L. 


aem 


:.and. Moore v.Monoranjan Guha (4). A refer- 


. Criminal Procesure 


| vision to the 


. respects the order will stand. 
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ers that is required by. section 145 (1), 
Criminal Procedure Code. A reference to 
the record shows that on the 6th May 
1921 the Magistrate recorded an order 
in which it is specifically set out that notice 
to the parties had been issued in accordar ce 
with law. I, therefore, hold that there is 


no force in this objection. It was then. 


contended that the order directing that 


- “the complainant’s possession of the dis- 
“ puted laud be restored" was bad inasmuch 


as the Magistrate had no power to make 
such an order. i 

In this connection, my attention was 
drawn to: Kaku v. Harnaman(x), Emperor v. 
Rameshar (2), Tulshi Ramv. Abrar Ahmad (3) 


to these authorities shows that they are 
in point and in them it is clearly laid down 
that, in peoceedings under section 145, 
Code, a Magistrate 
has .no jurisdiction to order restoration 
of possession. 

The section (145) itself contains no pro- 
effect that a party in 
whose favour the order is made 1s to be put 
into possession nor does this section pro- 
vide any machinery by which the successful 
party can have his possession restored 
by the Court. -All that the Magistrate 
is empowered to do is to declare that’ he 
is entitled to possession. 

At the same time, if a party is declared 


: to be entitled to possession, and the world 


at large is forbidden to disturb his possession, 


. he would be entitled to take possession 


and no one would bave any right to inter- 
fere with hisdoing so. It follows, therefore, 
that, though the order of the Magistrate 
in this case is technically erroneous, the 
ultimate result is practically the same. 
The order being wrong, however, must be 
amended, and I accordingly eliminate the 
words directing restoration and substitute 
therefor a declaration that the complainant 
is entitled to possession. In all other 


Z. K. Order assordingly. 


(1) 40 Ind. Cas. 308; 40 P. R. 1917 Cr; 18 
Cr. L. J. 660; 28 P. W. R. 1917 Cr. 
(2) 27 A. 300; 1 A. L. J. 619; A. W. N. (1904) 
264; 1 Cr. L. J. 1042. 
(3) 30 Ind. ae 1002} 27 A. 6541 13 A. L. J. 
. 714. l 
(4) xa C. W. N. 696; 7 C. L. Ji 547. 
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MADRAS HIGH. COURT, 
CRIMINAL APPEAL No. 26 OP 1922. 

l March 15, 1922. 

Present ‘—Mr. Justice Spencer and 
- Mr. Tustice Ramesam. 
CHAKRAKODI SHAMA SHASTRI— 

APPELLANT 
YEN S145 

, , EMPEROR—ROSPONDENT. 

Criminal Procedure Code (Act V of 1898), 
SS. 233, 234— Falsification of accounts-— Each 
entry, whether separate offemce— Joindev of more 
than three charges at one trial— Illegality. 

. The joinder of more than three charges at a 
single trialis fatal to the trial. [p. 623, col. r.] 

Subrahmania Avyar v. King- Emperor, 25 M. 61; 3 
Bom. L. R. 540; 28 I. A. 257; 5 C. W. N. 866; II 
M. L. J. 233; 2 Weir 271; 8 Sar. P. C. J. 160 
(P. C.), relied on. 

Hach false entry which amounts to an act of 
falsification constitutes a separate offence, although 
a munber of false entries might be proved to cover 
one defalcation. | [p. 623, col. x.] : 

Queen- Empress v. Mati Lal Lahiri, 26 C. 560; 
3 C. W. N. 412; 13 Ind. Dec. (N. $.) 959 and Raman 
Behary Das v. Emperor, 22 Ind. Cas. 729; 41 C. 
722; 18 C. W. N. 1152; 15 Cr. L. J. 153, followed. 

Where under one of three charges against an 
accused person in the same trial, there were two 
acts of defalcation covered by two false entries 
and the only thing to connect them together was 
the fact that the goods were received the same 
day from the same depositor : 

Held, that this amounted to a joinder of really 
more than thtee charges in a single trial and was 
fatal to the trial and that the convictions were 
liable to be quashed. (p. 623, col. 1.] 

Subvahmania Ayyar v. King- Emperor, 25 M, 61; 3 
Bom. L. R. 540: 28 I. A. 257; 5 C. W. N. 866; 
II M. L, J. 233; 2 Weir 271; 8 Sar. P. C. J. 160 
(P. C), followed. i 


Criminal appeal against an order of the 
Court of Session of the: South Kanara 
Division, iu Case No. 32b of the Calendar 
for IQ2I. 

Mr. K. Y. Adiga, for the Appellant. 

Mr. J. C. Adam, Public Prosecutor, 
for the Crown. 

JUDGMENT.—We have no hesitation 
in finding that the conviction. .of the 
accused’ in this case was vitiated 
by. the joinder. of the - charges for 
more than’ three offences at one trial, 
The third charge related to two false entries 
EEH—12 and EE-—g, and these entries 
were concerned with separate transactions 
by which the accused took out two advances 
of.Rs. 28,700 and Rs. 1,950, respectively, 
on two separate deposits of areca, of which 


. 525 maunds of old areca and 520 maundg 
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MUNICIPAL COMMITTEE, LAHORE v, RATTAN CHAND. 


‘of new areca were not received. These 
constitute, in our opinion, two separate 
offences, for, as was pointed out in Queen 
Empress v. Mati Lal Lehiri (x), which was 
followed in another decision of.the “same 

. Court in Raman Behary Das v. Emperor (2) 


. each false entry which amounts.to an act of ' 


faisification constitutes a separate offence, 

. although a number of false entries 
might be proved to cover one defalcation. 
In this instance under the third charge 
there were two acts of defalcation covered 


. by two false entries and the only thing to. 


. connect them together was the fact that 
the goods were received on the same day 
. fron the same depositor. There were, be- 

sides this third charge, two other charges. 


. The -joinder of more than three charges ` 


at asingle trial is fatal to the trial as 
laid down in Subrahmania Ayyar v. King- 
. Emperor (3) and the conviction is, therefore, 
. quashed and the accused is ‘acquitted. 


We do not consider that there should be. 
re-trial of the accused on the present charges. . 


V. N. V. Appeal allowed. 

(1i) 26 C. 560; 3 C. W. N. 412; 13 Ind. Dec. 
` (N. S.) 959. 

(2) 22 Ind. Cas. 729; 41 C. 722; 18 C. W. N. 
- XI52; I5 Cr. L. T. 153. 

(3) 25 M. 61; 3 Bom. L. R. 540; 28 I. A. 257; 

W. N. 866; 11 M. L. J. 233; 2 Weir 271; 8 Sar. 

J. 160 (P.C). 
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LAHORE HIGH COURT. 
. ČRIMINAL REVISION CASE No. 156 OF 1922. 
, May I2, 1922. 
. Present-—Sir Shadi Lal, Kr., Chief Justice. 
THe MUNICIPAL COMMITTEE 
oF LAHORE—PETITIONER 
; VEYSUS 
RATTAN CHAND— RESPONDENT. 
Criminal Procedure Code ( Act V of 1898), s. 250 


—* Person, " meaning of—Municipai Committee, 
whether can be divected to pay compensation. 


The word * person ” in section 250 of the Crimi- - 


nal Procedure Code includes not only a natural 
person but also a juristic person, for instance, 
a Municipal Committee. . 

A Municipal Committee is, therefore, not exempt 
‘from the operation of section 250 of the Criminal 
Procedure Code. | 

Case reported by the Sessions 
Lahore, with his No. 
1922. 

FACTS.—It is alleged that the accused 
(Rattan Chand) had been depositing certain 
articles on the foot path and the 
Committee of Lahore directed the prose- 


Judge, 


‘Magistrate discharged. 


106 of 25th January . 


Municipal | 


eution of Rattan Chand for an offence 
under section 173 of Act ITI of rgrr. The 
Magistrate discharged the accused and or- 
dered the Municipal Committee to pay Rs. 
I5 as compensation to the accused under 
section 250, Criminal Procedure Code. 

GROUNDS.— This is an application to set 
aside the order passed by the Magistrate, 
under section 250, Criminal Procedure 
Code, against the Municipal Committee, 
Lahore. 

The facts are that the Municipal Committee 
of Lahore, directed the prosecution of a 
man -called Rattan. Chand, for an offence 
under section 173 of Act III of 1911. The 
the accused and 
ordered the Municipal Committee to pay 
Rs. I5 -as compensation to the accused 
under section 250, Criminal Procedure Code. 
That section lays down'that a Magistrate 
may direct the person upon whose com- 
plaint. and information the accusation ‘wes 
made to pay compensation to the accused, 
In my opinion, a Municipal Committee can- 
not be described as a person and, therefore, 
the order of the Magistrate was illegal. 

I forward the case to the High Court 
with the recommendation that the order 
be set aside. | 


Lala Madan: Gopal, for the Petitioner. 
Mr. Gulu Ram, for the Respondent. 


ORDER.— The Magistrate, while acquitting 


. the accused of an offence under section 173 


of the Punjab Municipal Act (III of rgrr), 
has directed the Municipal Committee, upon 
whose complaint the accusation was made, 


.to pay Rs. 15 as compensation to the accused. 


The Sessions Judge is, however, of opinion 
that a Municipal Committee cannot be 
described as a "person" within the meaning 
of section 250, Criminal Procedure Code ; 
and he has accordingly reported the case 
under section 438, Criminal Procedure Code, 
for the order of this Court. 

The learned Sessions Judge is evidently 
under the impression that the expression 
"person" denotes only a natural person ; 
but this is clearly a wrong view of the law. 
The expression includes not only a natural 
person but also a juristic person. Indeed, 
section 3 (39) of the General Clauses Act 
(X of 1897) makes it perfectly clear that 
the word “person” includes “any. company 
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or association or body of individuals,whether 
incorporated or not." 

I must, therefore, hold that the Muni- 
cipal Committee is not exempt from the 
operation of section 250 of the Criminal 
Procedure Code, and that the order of the 
Trial Court is not open to any legal objec- 
tion. 
uoc Order accordingly. 


MADRAS HIGH COURT. 
CRIMINAL Revusion CASE NO. 427 OF 1922. 
(CASE REFERRED NO. 40 OF 1922.) 
November I, 1022. 
Present:—Mr. Justice Wallace. 

Inve PUNIVA SVAMALO—AcCUSED. 
Madras Local Boards Act (X I V of 1920), s. 22r 
—Crüninal Procedure Code (Act V of 1898), 
Ss. 435, 439-—-Government of India Act, 1915 (5 & 6 
Geo. V., C. 61), s. 107-—Magisirate acting under 
s. 221, Local Boards Act, whether “inferior Criminal 
Cowrt "— Revision—Ovder directing payment of 

fees— Fine, whether can be imposed. 

A Magistrate taking action under section 221 
of the Madras Local Boards l 
"inferior Criminal Court” within the meaning 
of section 435 of the Criminal Procedure -Code, and 
an order made by him under section 221 1s subject 
to the revisional jurisdiction of the High Court 
under section 439 of the Criminal Procedure Code 
or section 107 of the Govenrment of India Act. 

Under section 221 of the Madras Local Boards 
Act of 1920 the imposition of a fine in addition to 
directing the payment of the fees due is ilegal. — 

Case referred for the orders of the High 
Court under section 438 of the Code of 
Criminal Procedure by the Sessions Judge 
of Ganjam, at Berhampore, in his letter 
dated 24th April 1922. — 

Mr. Vaz, for the Public Prosecutor, for 
the Crown. 

ORDEX.—This is a case referred by the 
Sessions Judge of Ganjam. The Town 
Sub-Magistrate of Berhampore purporting 
to act under section 22x of Act XIV of 1920 
(Madras.Local Boards Act) not only direct- 
ed a toll gate lessee to pay up fees due from 
him to the Ganjam District Board, but 


fined him Rs. 25 as well. The Sessions 


Judge is of opinion that the levy of fine 
is illegal and I quite agree with him. | 
'The point of some difficulty raised 15, 
whether this Court, sitting in the exer- 
cise of its pewers of criminal revision, 
has authority to deal with such a case; 
in other words, whether. the Magistrate is, 
when, he takes, action under section 221 
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of Act XIV of 1920; an inferior criminal 
Court within the meaning of section 435 
of the Code of Criminal Procedure. 

The word “Magistrate” is not defined in 
Act XIV of 1920, consequently, I must 
fall back on the definition in the Madras 
General Clauses Act, viz, “any person 
exercising all or any of the powers of a Magis- 
trate under the Code of Criminal Proce- 
dure." The word “warrant” is also 
not defined in Act XIV, of 1920, but I think 
itcan have no other meaning than a warrant 
for the collection of a fine as if in a cri- 
minal case, such as the Magistrate would 
ordinarily issue under section 386 of the 
Code of Criminal Procedure for the collec- 
tion of a fine in a criminal case. Other- 
wise, the Local Boards Act provides no 
machinery by which the “warrant” issued 
under section 221 is to be carried out. 

Section 221, therefore, has to be read as 
if the Magistrate had fined the defaulter 
for the amount due tothe Local Board 
and issued a warrant under section 386 of 
the Codé of Criminal Procedure for its 
collection, and the collection of the fine 
is not by any method of execution of a civil 
order or decree, but by the method for the 
collection of a fine in a criminal case. . 

In this view, I think it must be inferred 
that the Magistrate, in acting under sec- 
tion 221 of the Local Boards Áct, is acting 
as a Criminal Court, and that his orders 
thereunder are, therefore, subject to the re- 
visional jurisdiction of this Court. 

In imposing a fine in addition to the re- 
covery of the fees due, th: Magistrate was 
clearly acting beyond the jurisdiction con- 
ferred on him by section 221, Local Boards 
Act. If the power in this Court to, set 
aside such an order made without juris- 
diction is not conferred by section 435 of 
the Code of Criminal Procedure, this Court 
can interfere under section 107 of the 
Government of India Act. l 


' J, therefore, set aside the order of the 


Magistrate, so far as it relates to the im- 
position of the fine and the sentence of 
imprisonment in default of payment, and 


. direct that the fine, if paid, be refunded. 


V.N. V, 
Z, K., 


Order set aside; 
Fine refunded, 
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MAHABIR RAM U. RAMBAHADUR DUBEY. 


PATNA HIGH COURT. 
Civi, REviEW No. 358 OF 1922. 
March 16, 1923. 
PreseniL.—Mx. Justice Ross. 
MAHABIR RAM—PETITIONER 
UO! SWS 
RAMBAHADUR DUBEY AND ANOTHER— 

-" OPPOSITE PARTY. 

Civil Procedure Code ( Act V of 1908), O. X X I, 
7. 90— Limitation. Act (I X of 1908), 5. 18— E xecu- 
lion of decree—Sale, application to set aside sale— 
Fraud— Extension of hmiltation. 

A sale in execution may be annulled on the ground 
of fraud even if it is not proved that the auction- 
purchaser has been a party to the fraud, and it is 
not necessary that fraud should be alleged against 

. [p. 625, col. 2.] 

Bipin Bihari Bejali v. Kanti Chandra Mandal, 
X8 Ind. Cas. 715, followed. 

In order to inake limitation operate when a 
fraud has been committed by one who has obtained 
property thereby it is for him to show that the 
injured complainant had had clear and definite 
knowledge of the facts constituting the fraud 
at a time which is too remote for the suit to be 
brought or the application to be made within 
limitation, In other words, the party guilty of 
fraud must show that the continuing eifects of 
the fraud have been removed. [p. 626, col. Is 

Rahimbhoy Habibbhoy v. Charles Agnew 
Turner, 17 B. 341; 20 I. A. 1; 6 Sar. P. C. ]. 256; 
17 Ind. Jur. 40; 9 Ind. Dec. (N.s. 222 and 
Jotindra Mohun Rai Chowdhury v. Brojendra 
Kumar Datia Munshi, 24 Ind. Cas. 249; 19 C.W.N. 
553, followed. 

Kailash Chandra Haldar v. Bissonath Praman 
Hic,-1 C. W. N. 67, Babu Das Narayana Singh 
v. Mir Muhammad Yusuf, 61 Ind. Cas, 823; 2 
P. L. T. 401; (1921) Pat. 181; 3 U. P. L. R. (Pat.) 
' 33; 6 P.L. J. 319 and A4bbubaker Sakib v. Mohidin 
Saheb, 20 M. 10;7 Ind. Dec. (N. S) 7, Pasumarü 
Payidanna v.. Ganti Lakshminarasamma, 29 Ind. 
Cas. 314; 38 M. 1076; 28 M. L. J. 525, referred to. 

Appeal from an order of the District 
| Judge, Muzaffarpur, dated the  zi8th 
September 1922, reversing that of the 
Munsif, Bettiah, dated the 27th March 1923, 
in Execution Case No. 705 of 1921. 

Mr. A. P. Upadhya, for the Petitioner. 

Mr. S. Dayal, for the Opposite Party. 

JUDGMENT.—This is an application -by 
che auction-purchaser at a sale in execution 
Ji a decree, against an order of the District 
Judge of Muzaffarpur reversing the decision 
of the Munsif of Bettiah and setting aside 
the sale. 7 

Two points are urged in support of the 
application. The first is that, as there is 
no allegation of fraud agdinst the auction- 
purchaser, the sale cannot;be set aside. 
Reference is made to the decision in Mohesh 


40 
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Chunder Bagchee v. Dwarka Nath Moro (x). 
All that was said in that case was that, how- 
ever fraudulent the conduct of the plaintiff 
may have been, if the purchaser is not im- 
plicated in the fraud, the.validity of the sale 
would not be affected by the badness of the 
decree underwhich the saletookplace. There 
is no question of the decree being vacated 


in the present instance. We are now con- 


cerned with the question of setting aside 
the sale under O. X XI, r. 9o, Civil Procedure 
Code. Now, itis plain from the terms of 
that rule which empowers the Court to 
set aside a sale on the ground of material 
irregularity or fraud in publishing or con- 
ducting it, that it is not necessary that fraud 
should be alleged against the auction-pur- 
chaser who had no existence at the time of 
publishing or conducting the sale, and it 
will seldom be possible. . There is also direct 
authority in the decision in Bipin Bihan 
Bejah v. Kanti Chandra Mandal (2), that a 
sale in execution may be annulled on the 
ground of fraud, even if it. were not proved 
that the auction-purchaser had been a party 
to the fraud. 

The second ground taken is that there 
is no allegation or proof that the judgment- 
debtor was kept out of knowledge of his right . 
to make the application by any fraud of 
the decree-holder and, consequently, section 
I8 of the Limitation Act cannot apply, and 


-unless section 18 does apply, the application 


is out of time because it was not made until 
the r6th December 1921, whereas the sale 
took place on the r5th September 1921. 
Now, the finding of the District Judge is, 
that there was a gross under-valuation in . 
the sale-proclamation where the property, 
which was probably worth Rs. 1,400, was 
valued at Rs. 80 only. He further found 
that everything pointed to the conclusion 
that the processes were fraudulently sup- 
pressed by the landlord's servants and the 
judgment-debtors were kept in the dark 
about the sale until it was over, and that 
they made their application under O. XXI, 
r. 90, Civil Procedure Code when they came 
to know of the sale owing/to the auction- 
purchaser applying for delivery of posses- 
sion. The learned District Judge found 
that they were kept in the dark by fraud 
24 W. R. 260. 


{I 
. i 18 Ind. Cas. 715. 
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and so their application was not barred by 
limitation. Iu support of his argument, 
the learned Vakil referred to Kailash Chandra 
Haldar v. Bissonath Paramanic(3), Babu Das 
Narayana Singh v. Mir Muhammad. Yusuf, 
-(4), Abbubaker Sahib v. Mohidin Saheb 
(5) and Pasumartt Payidanna v. Gantt Lak- 
shminarasamma (6). The principle, how- 
ever, has been laid down by the Judicial 
Committee in Rahimbhoy  Habibbhoy v. 


Charles Agnew Turner (7) and itis that, in^ 
order to make limitation operate when a’ 


fraud has been committed by one who has 
obtained property thereby it is for him to 
show that the injured complainant had 
had clear and definite knowledge of the facts 


constituting the fraud at a time which is- 


too remote for the suit to be brought. It 
seems clear that the party guilty of fruad 
must show that the continuing effects of 
the fraud have been removed. The judg- 
ment-debtors were kept from knowledge 
of the sale by the fraud of the decree-holder 
and, consequently, must also have beer 
kept from knowledge of their right to apply 


to set the sale aside so long as that fraud ` 
continued and its effect was not removed. 


There is direct authority on this point in 
Jotindra Mohun Rai Chowdhury v. Brojendra 
Kumar Daita Munshi (8). It is true 
that the under-valuation would not 
have this effect and mere non-publication 
of the notices would also not have this effect; 
but the finding is that there was a fraudu- 
lent suppression of service, and unless, the 
effect of that fraud is removed, the judg- 
ment-debtors were entitled to the benefit 
of section 18 of the Limitation Act. 

In my opinion, therefore, both grounds of 
this application fail and it must be dis- 
missed with costs. 

Hearing fee one gold mohur. 


Z. E. Rule discharged. 
3) 1 C. W. N. 67. : 
4) 61, Ind. Cas, 8253; 2 P. L.T. 401; (rg2t) 


Pat. 181: 3 U. P. L. (Pat) 331 6 P. L. J. 319. 
(5) 20 M. 10; 7 Ind. Dec. (N. S.) 7. 
(6) 29 Ind. Cus. 314; 38 M. 1076; 28 M. L. J. 
525: 


17 Iud. Jur. 40; 9 Ind. Dec. (N. S.) 222. 
(8) 24 Ind. Cas. 249; 19 C. W. N. 553. 
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.. BOMBAY HIGH COURT. 
ÁPPEAL FROM APPELLATE DECREE 
NO. 37 OF I922. 

January 25, 1923. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
SHIDDAPPA bin MAHALINGAPPA 
AND ANOTHER—DEFENDANTS 
—APPELLANTS 

l VEYSUS 
PANDURANG VASUDEV CHATE— - 
PLAINTIFF — RESPONDENT. 
Hindu Law—Widow—Morigage by widow with- 
out necessity— Improvements by mortgagee—Mort- 
gagee, whether entitled to compensation. . 
Where a Hindu widow mortgages property with- 
out necessity agreeing that the mortgagee should 
re-build a shop standing on the property which, 
at the time of the mortgage, was in a runous 
condition, and the mortgagee re-builds the shop, 
the reversioner of the widow cannot seek to obtain 
possession of the property without making com- 
pensation to the mortgagee, or to his successor. 
The mortgagee, at any rate, is entitled to remove 
what he has placed on the property at his own 
expense. 
Vrijthukandas Dwarkadas v. Dayaram Jadavji, 
32 B. 32; 9 Bom; L. R. 1181, distinguished. 
Kidar Nath v. Mathu Mal, 18 Ind. Cas. 946; 
40 C. 555; (1913) M. W. N; 403; 13 M. L. T. 434;. 
127 P. L. E; 1913; 17 C. W. N. 797; 15 Bom. I. 
R. 467; 77 P. R. 1913; 25 M. L. J. 176 (P.C), 
followed. ' ` l 
Second appeal against the decision of 
the District Judge Bijapur, in Appeal No.. 
55 of 1919. i> IN 
Mr. A: G. ‘Desai, for the Appellants. .’ 
Mr. G. N. Thakor with Mr. R. 4. 
Jahacirdar, for the Respondent. mE 
JUDGMENT.—The only question in. this’ 
appeal is, whether this case is exactly similar 
to the case of  Vrijbhukandas Dwarkadas. 
v. Dayaram Jadavji (x), so that the 
plaintiff-reversioner could be held: 
entitled. to .recover the property in 
the condition in which it was when the widow 
died. The Trial Court directed that the 
plaintiff should recover possession of the 
land on which the shop in suit stood, with 


- liberty to defendants forthwith to commence 


to remove their building, the removal to 
be cómpleted within, one year, from the. 
date of the order. 

The decision was reversed by the Appellate 
Judge who directed the plaintiff to recover. 
possession cf the shop as it stood, The 
widow, when she mortgaged the property: 


(x) 32 B; 323 9 Bom. L. R.. 1181, s 
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without necessity, agreed that the mort- 
gagee should practically re-build the shop, 
which, at the time of the mortgage, was 
in a ruinous condition. It seems to us 
difficult to see how, under the principles 
of Hindu Law, or any principles. of equity, 
the reversioner can seek to. get possession 
of the property, with the shop standing 
on it, without making any compensation 
to the person who built the shop or to his 
successor. It seems to us that the facts 
in Vrübhukandas : Dwarkadas v. Dayaram 
jadavji (x) are entirely different, and 
that the question which we. have 
to decide here is whether, under general 
principles, the mortgagee should’ lose 
the benefits of the money he spent on the 
building with the consent of the widow, 
or whether the reversioners are entitled to 
the whole of the benefit. Clearly, if there 
had been a sale by the widow, which would 
be voidable against the reversioner, the 
reversioner would be. bound to pay the 
purchaser the amount by which . the 
value of the property had been enhanced 
by improvements effected by him. 
That was decided’ in Kidar Nath v. 
Mathu Mal- (2). There the respondent 
on. the deathofa Hindu widow brought 
& suit as the next heir of her husband 
to set aside an alienation made by the 
widow in favour. of the appellant. The 
Chief Court allowed the alienee Rs. 1,4c0 
which represented half the expenditure by 
him onthe property. The appellant con- 
tended that he was entitled to what he 
had spent. The Privy Council decided 
that that was not the right principle on 
which to assess the amount payable to 
the alienees as compensation, as-in such 
cases it should always be borne in mind 
that the.amount of the expenditure made 


had occasionally. very little to do with the ' 
real issue, and that that issue was, to what. 


extent had enhancement of the subject- 
matter been produced. a 
That is the issue and we cannot agree 
with the.contention of Mr. Thakor, that 
the judgment of ,the Privy Council does 


wh E 


(2) 18 Ind: Cas. 946; 40 C. 555; (1913) M. W. 
N. 403: 13 M. L. T. 434; 127 P. L. R. 1913; 17. C. 
X, N. 797; 15 Bom. L. R. 467; 77 P. R. 1913; 25 
M, Lis )ó176:5234 P. Wi R. 1913(P- C)... 5: 


not uphold. the principle that compensa- 
tion to an alienee from a Hindu widow 
may be awarded in certain circumstances. 

In the next place, we cannot see how 
the position of the mortgagee who improves 
the property with consent of the widow 
can be distinguished, except that the posi- 
tion of the mortgagee who improves the 
property mortgaged to him is not exactly 
the same as the positlon of a person who 
thinks he has got an absolute title to the 
property by sale, still, there is equity in 
favour of the mortgagee. The only ques- 
tion to our mind is, to what extent has that 
equity been established. ` 

If the successful reversioner is not pre- 
pared to compensate either wholly or in 
part the mortgagee for what he has spent 
on the property, then we think the fnort- 
gagee is entitled to.remove what he has 
placed on the property at his own expense. 
We think, therefore, that the decree of the 
Trial Court was the proper one to make 
in this case, and the decree must be restored 
with costs in this Court and the Court below. 

W. C.'A. Appeal allowed. 


t 


‘> MADRAS HIGH COURT. | 
SECOND CIVIL APPEAL No. 687 OF 1921. . 

n January 17, 1923. 
Present-—Justice Sir William Ayling, Ki, 
B and Mr. Justice Ramesam.  . 
MATHOOR GRAMAN RAMA PATTAR'S 
SON RAMASAMI PATTAR AND OTHERS. 

—DEFENDANTS Nos. 3, 8 TO IO ` 
l _ —APPELLANTS 
© VERSUS i l 

MANUKURISI VARIATH LAKSHMI 
KUARASSIAR AND ANOTHER—PLAINTIFFS 
T Nos. 2, 3— RESPONDENTS. i 

‘Construction of document—Grant—Grantée to 
hold--on condition. of conducting Vazhipadu— Te- 
nure, . whether .vesumable— Burden of proof—Res 
judicata— Incidental observations. E: m 
` Where under the terms of a grant, the grantee 
was to hold and enjoy the’ properties for’ ever 
conducting “ Vazhitadu to the deity," i.e., offering 
of rice of. which the greater part reiurns to the 
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. Held, that the obligation to make the show 
of an offering was a nominal and a purely moral 
one and the words of the grant were too vague 
to connote a condition on breach of which the 
-lands could be resumed and the grant was, therefore, 
not a service-grant liable to be resumed. 

The burden of proving a resumable tenure is 
on the grantor. 

Lakhamgavda v. Keshav Annajt 
Bom, L. R. 364, distinguished. 

Observations in a judgmeat 1n a suit in which 
the nature of the tenure of certain lands arose 
only incidentally and the real issue was, whether 
a prior decree was properly obtained, are not 
ves judicata in a subsequent suit regarding the 
nature of the tenure of the lands. 


Second appeal against decree of the 
Court of the Subordinate Judge, South 
Malabar, at Palghat, in Appeal Suit No. 35 
of 1920 (Appeal Suit No. 282 of 1920, District 
Court, South Malabar) preferred against 
decree of the Court of the Principal 
District Munsif, Palghat, in Original 
Suit -No. 207 of 1916. 

Messrs. T. R. Ramachandra Iyer and 
C.S. Swaminathan, for the Appellants. 

Messrs. C.-V. Amaniakrishna Iyer and 
. C: Unikanda Menon, for the Respondents. 

JUDGMENT. 

Ramesam, J.—The suit was brought 
to recover certain lands, known as Kunna- 
thupadam lands on the gtound that they 
belong in jenm to the Kurichimalai Deva- 
swom represented by the first plaintiff ; that 
they were granted to-the first defendant 
on condition of rendering Kazhagam service 
in the temple; that he has ceased to render 
Kazhagam service. and hence. the lands are 
liable to be resumed; that the first defend- 
ant's tight in the lands’ was sold in execu- 
tion of a decree (O.iznal Suit No. 25 of 
1915) and purchased by the second and 
third defendants, and that ihe first defend- 
antthough called upon to surrender the 
lands íailed to do so. 


28 B. 305; 6 


The defendants plead that the lands 


were not held on” condition of rendering 
Kashagam service.and were not resumable. 

I wil now refer to the previous litigations 
bearing on the tenure under which the suit. 
lands were held. ` In 1851 the predecessor- 
in-title of the. first plaintiff sued the prede- 
cessor-in-title. of the first defendant for pos- 
session of the same lands on practically 
the same allegations; but the suit was 
compromised, Exhibit B. was the peti- 
tionof:compromise in which it was stated 
that “the lands and paramba involved 
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in the above suit had been given away long 
time back as offering (Vazhipaddu) and as 
UruliyWadakam for the Kurichimala Thevar 
(deity) to the Kurichimala Variyam of the 
first. and third to sixth defendants who are 
the Karaima Kazhagam holders . of. the 
temple." It then proceeds to state that 
first plaintiff executed'a deed of consent 
‘to the effect that the said properties may 
be held and enjoyed on Saswatham ` right 
after conducting the offerings (Vazhipadu) 
in future.” The deed referred to in this 
petition is Exhibit A, the operative words 
in which are, “ you are to hold the said 
properties for ever as Swastham as in the 
past and to enjoy the same conducting 
Vazhipadu to the deity.” In my opinion 
the tenure on which the suit-lands are held 
depends on a construction of Exhibit A. 

In Original Suit No. 501 of r89o, the 
present first defendant and other members 
of his tarwad obtained a decree against the 
then &arnavan of the plaintiff's tarwad for 
wages for Kazhagam service and Original 
Suit No. 152 of 1892 was filed by the junior. 
members of the plaintiffs tarwad for de- 
claring that as the defendants held the pre- 
sent stit-lands as wages for Kazhagham- 
service, the decree in Original Suit 
No. 501 of 1890 was improperly obtained. 
It as found that the. present suit-lands were 
not held as wages tor Kazhagam service 
but for utilising the income for the-nivadyam | 
in the temple. The Court» below, relying-on 
the latter part of this finding and.consider- 
ing that nivadyam is a kind of. Kazhagam 
held that the suit-land is held on condition 
of performing Kazhagham service and dec- 
reed the plaintiff's suit a5 the first defendants 
has ceased to perform the services. 

In the first place, it is clear that as the 
real issue in Original Suit No. 152 of 1892 
was whether the decree in Orizinal Suit 


. No. 50x of 1890 was properly obtained 


and the nature of the tenure of the suit- 
lands arose only incidentally, therefore, the 
decree in Original Suit No..152 of 1892 
is not ves judicata against. the plaintiff 
on the question whether the suit-lands 
were held for Kazhagam service or not. 
Still less is it res judicata against defendants 
on the question whether they were held 
for any.other service. The proper view is 
thus not to regard the observations in the 


judgment of Original Suit No.:152 of 1892 
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as. finally deciding anything regarding the 
_tenure of the suit lands. 
One point is obvious from the history 
‘of the suit-lands as set forth above, wiz., 
that whatever the defendant had to do in 
connection with the suit-lands was certainly 
not Kazhagham From 1851 onwards, the 
defendants always denied that the landa 
had anything to do with Kazhagam.service 
and they always succeeded in this plea, 
It is significant that neither Exhibit A, 
or. B connects thelands with Kazhagam. 
Having regard to the terms of Exhibit A 
(1):—'' you are to enjoy the same conduct- 
ing Vazhipadu to the deity" and to the 
meaning of the term Vazhipadw in Gun- 
dart's Dictionary—'' Offereing of rice and of 
which the greater part returns to the donor."' 
It seems to me that the grant was not 
at all a service.grant. The obligation to 
make the show of an offering being a nomi- 
nal obligation seems to be a merely moral 
one. The burden of proving a resumable 
tenure is on the grantor : - [Lakhamgavda, 
v. Keshav Annaji (x) and the words in Ex-. 
hibit À (1) aretoo vague to connote a con- 
dition, on breach.of which the lands could 
be resumed. On a construction of Ex- 
bit.A (1) the third issue ought to be found 
against the plaintiff. The second - appeal 
must be allowed, and plaintiff’s suit dis- 
missed with costs of appellants throughout. 
Ayling, J.—I agree. 
V. N. V, Appeal allowed. 


(i) 28 B.308;f6 Bom, I, R. 364. 
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PATNA HIGH COURT. . ; 
CrviL REVISION No. 361 OF 1922. - 
March 7, 1923. Ps 
Preseti;—Mzr, Justice Das and . 
Mr, Justice Kulwant Sahay. 
RAMESHWARDHARI SINGH. AND 
ANOTHER—DEFENDAN'TS—PETITIONrRS 
l VEYSUS 
SADHU SARAN SINGH AND ANOTHER 


—PLAINTIFFS— OPPOSITE Parry, 
Civil Procedure Code (Act V of 1908), ss. 4 517 
152, O. VIT, v. x1 (c), O. I X, v. 9, O.X X, y, 3, 


O.-XLVII, v. 1—Failure. of plaintiff to pay 
deficit  Court-fees— Rejection of plaini—Review— 
Restoration— Inherent power of Court to set aside 
order, f 
An order rejecting a plaint under O. VII, r. rr 
(c) of the Civil Procedure Code operates as a decree, 
and once the order is perfected there is absolutely 
no power in the Court under its inherent jurisdic- 
tion either to alter or to add-to that order save 
as provided by section 152 of the Code or on re- 
view. [p. 630, col. 2.] - 

Application from an order .of the Sub- 
ordinate Judge, Shahabad, dated the 28th 


Jctcber 1922. 
Messrs. Sultan Ahmad, S. M. Mullick and 
Jalgobind Pd. Sinha, for the Petitioners. 
Messrs P. K. Sen and P. Dayal, for the 


. Opposite Party. 


JUDGMENT. 

Das, J.—This application is directed 
against an order passed by the learned Sub- 
ordinate Judge of Shahabad, dated the 
28th October 1922. i 

The -petitioners were the defendants in a 
suit filed against them by the opposite party 
in the Court below. On the 16th of March 
1922 the Court came to the conclusion 
that the Court-fees paid by the plaintiffs 
upon the plaint were insufficient and the 
Court directed the plaintiffs to pay the 
deficit Court-fees on or before the roth April 
1922. On the rgth April 1922 the plaintiffs 
wete unable to comply with the order oi 
the learned Subordinate Judge and they 


- asked for time and the Court gave them 


time till the 20th of May only. On the 20th 
of May they again applied for time and the 
Court gave them time till the 22nd of June. 
On the 22nd of June the plaintiffs made 
another application for further time to en- 
able them to pay the deficit Court-fees. 
The Court declined to accede to their appli- 
cation and rejected their plaint under the 
provision of O. V I, r. 11 (c) of the Civil 
Procedure: Code. Thereafter, tbe opposite 


. party presented an application under O. IX, 


f. 9 and section 15r of the Code foz restora- 
tion of the suit. . I 

It was contended before the Court by 
the petitioners that the only remedy of 
the. plaintiffs . was to apply under 
O. XLVII, r. 1 of the Civil Procedure 
Code and that neither O. IX, r. 9, nor 
section ` 1531 gave any power to . the 
Court to restore the suit after it had rejected 
the plint and bad signed the decree, | Tke 


630 


learned Subordinate judge conceded ‘that 
an application under O. IX, r. 9 was not 
maintainable., He also thought that the 
plaintiffs could not apply under O. XLVI, 
r. rof the Code. The reason that he gives 
for this opinion may be stated in the 
words of the learned Subordinate Judge. 
It isas follows: — . 

“Tt is clear from the language of the order 
of dismissal that the plaint was rejected 
under the provision of O. VII, r. x1 (c) 
though it is not clearly stated there. 
There is no special provision in the Code for 
an aggrieved party to get an order made 
under that rule to be considered and re- 
viewed.” | 

Having rejected the contention of the 
petitioners that the only remedy of the 
plaintiffs was to apply under ©. XLVI, r. I 
ofthe Code, the learned Subordinate Judge 
proceeded to consider whether he could 
give the plaintiffs any relief under section 
151 of the Code. He came to the conclusion 
that there was power in the Court to restore 
the suit under section I5I of the Code 
and that, in the circumstances, he should 
exercise that power. He accordingly ordered 
that upon the plaintiffs depositing the deficit 
Court-fees and paying Rs. xoo as costs to the 
defendants, the suit would be restored. 


In my opinion, there was no power in 
the learned -Subordinate Judge to restore 
the suit under section 151 of the Code. The 
order rejecting the plaint under O. VII,r.ir 
(c) of the Code operated as a decree, and 
O. XX, r. 3 provides “that a judgment once 
signed shall not afterwards be altered or 
added to save as provided by section 152 
or on review." ‘There can be no doubt, 
in my opinion, that once an order of the 
Court is perfected, there is absolutely no 
power in that Court under its inherent 
jurisdiction either to alter or add to that 
order, save as provided by section ISI or 
on review. The order passed by the learned 
Subordinate Judge must accordingly be set 
aside. : 

It is, however, contended by Mr. P. K. 
Sen on behalf of the opposite party that 
in coming to the conclusion that an appli- 
cation under ©. XLVII, r. r of the Code was 
not maintainatle, the learned Subordinate 
Judge declined the jurisdiction which was 


t ^ 


vested in him by law. — ^ < 
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Mr. Sultan Ahmed on behalf of the oppe- 
site party contends before us that, in point 
of fact, there was noapplication under ©. 
XLVII,r. 1, before the Court and that, there- 
fore, we areat liberty to disregard the view 
of the learned Subordinate Judge exprcssed 
on this point. There is, in my opinion, 
no doubt that the learned Subordinate Judge 
had power to. review its order rejecting 
the petition under O. VII, r. xx (c). I do 
notsay whether, in the circumstances of the 
case, the learned Subordinate Judge wcuid 
have been right in reviewing the order. 
That point is not before us and it is not 
rght that we should express our opinion 
on it; but all that we do say is this, that 
there was complete power im the~ Cozrt 
under O. XLVII, r. I of the Code to re- 
view the order passed by it~ in reject- 
ing the plaint under -O. VII, r. xx (e) 
of the Civil Procedure Code. It is 
quite true that there was no applica- 
tion on bekalf of the: opposite party 
asking the Court to deal with the appli- 
cation as an application under O. XLVI, 
T. I of the Code; but the Court baving 
taken the view that it had no jurisdiction 
whatever to review-its own order in re-. 
jecting the plaint, it was plainly impossible 
for the opposite party -to ask the Court to 
deal with that application as an application 
for review. Eos 

In the circumstances, I think, that the 
opposite party should have an opportunity 
to ask the Court to deal with his application 
as an applicationforreview underO. XLVII, 
r. T of the Code. 

We set aside the order of the learned 
Subordinate Judge and directthat, tpen 
the opposite party paying the proper Court- 
fees upon his application as an application 
for review, the learned Subordinate Judge 
will proceed to deal with the application 
of the opposite party as an applicaticn 
for review.. ; 

The petitioners are entitled ‘to the costs 


of this application, hearing fee three gold 


mohurs. 

The learned Subordinate Judge will pro- 
ceed to deal with this application within a 
month from the time lie receives the record 
If within that time the 
Court fees are not paid'by the opposite 
party upon the application considered as an 
application for review, his application wiil 
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stand dismissed. If, within the time allowed, 
the Court-fees are paid, the learned Sub- 
ordinate Judge will proceed to' dispose of 
the application without any further ad- 
journment, ; 
The record will be sent down forthwith. ` 
Kulwant Sahay, J.—I agree. ; 
Z. E. Case remanded. 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE’ DECREE 
No.'r21 OF 1922. 

. January 30, 1923. 
-Present;[—Sir Norman Macleod, - Ka, 
Chief Justice, and Mr. Justice Crump. 

- BHAU ABAJ1 ‘DESHPANDE— 

PLAINTIFE—APPELLANT 
versus 
HARI RAMCHANDRA PATKI 
. ‘AND ANOTHER—DEFENDANTS 
i — RESPONDENTS. 
Hindu Law— Adoption— Invalid adoption .— 

Subsequent adoption into another family. 

An adoption must eithet be effectual for all pur- 
poses, ora nullity. An invalid adoption is no 
obstacle to the person who was taken in adoption 
from being validly adopted into another family. 

Second appeal against the decision of 
the Assistant Judge, Belgaum, in Appeal 

No. 235 of 1920. | 
Mr. H. C. Coyajee (with him Mr. P. 

B. Shingne), for the Appellant. 

Mr. Bhandarkar (with him Mr. A.-G. 
Desai), for the Respondents. a 

JUDGMENT.—The plaintiff sued for pos- 
session of certain property on the basis 
of a sale-deed from the daughters of ón$ 

Krishnaji, dated 14th March 1919. There 

was an agreement that Rs. 2,000 shoyld be 

paid after the vendee had recovered posses- 
sion, and that fact alone leads one to think 
that t: e parties to the sale-deed were aware 
that there was some defect in the title. 

Krishnaji was the last male-holder of the 

property. He died leaving a widow, Radha- 

bai, who adopted the first d:fendant on the 
goth May 1913. The second defendant 
was a vendee from the first defendant, 


M. 


' gon of Ramchandra. 


k .W. C. A. 


Obviously, if the adoption was good, the 
plaintiff would have no rights against the 
first defendant. But the plaintiff contended 
that the first defendant had no title as the 
adopted son of Krishnaji, because he had 
been previously adopted by one Ramchandra 
Waman Patki. The factum of that adop- 
tion was proved. It was also proved, how- 
ever, that the first defendant was the sister’s 
The parties being 
Deshastha Brahmins, prima facie the adop- 


' tion of a'sister’s son would be invalid. No 


attempt was made to show that in the com- 


. munity.to which the parties belonged, a 


custom had been established to permit the 
adoption of a sister's son. "That being the 


case, the fact that the first defendant had , 


gone through the ceremony of adoption 
purporting to result in his passing into the 
family of Ramchandra, must be considered 
as, a nullity, and would not operate as a’ 
defect against his being validly adopted 
by Radhabai into the family of Krishnaji. 

The question whether an invalid adoption 
confers any rights in the adoptive family 
is considered by Mr. Mayne in his gth Edition 
of Hindu Law, paragraph .176, and the 
following paragraphs, and after discussing 
the cases the conclusion arrived at in para- 
graph 179 that.the view taken by the Madras 
High Court, that an adoption must either 
be effectual for all purposes, or a nullity, 
has the merit of being practical and intelli- 
gible while doing substantial justice to 
all parties. We think, therefore, that there 
was no,obstacle in the way of the first de-. 
fendant being adopted by Radhabai, and 
it follows that Krishnaji’s daughters then 
had no title to sell the property to the plain- 
tiff. The appeal fails and must be dismissed 
with costs. 


Appeai dismissed, 
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SOUTH INDIAN INDUSTRIALS LD. V. ALAMELU AMMAL. 


MADRAS HIGH COURT. 
CITY Crvir Court ÁPPEAL No. 58 OF IQ2I. 
January 24, 1923. 
. Present -—Sir Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Wallace. 


SOUTH INDIAN INDUSTRIALS, 
LMITED, MADRAS--DEFENDANTS— 
i ‘APPELLANTS i 
Versus 
ALAMELU AMMAL —PLAINTIFF— 
RESPONDENT. 


Negligence—Duty of person carrying on danger- 
ous operation—Damages, suit for-—Volenti non fit 
injuria, applicability of— Fatal Accidents Act 
( XIII of 1855), s. 1——Damages, - asceriainment 
o 


If persons choose to carry on dangerous opera- 
tions, it is their duty, not only to the publie but 
' also to their servants to take adequate precautions 
that those operations shali not cause injury to 
any person. They ought to exercise ordinaty 
care, caution and skill to prevent an accident 
happening. The mere fact that an accident has 
happeued is strong evidence, in a case of this 
kind, that the ordinary care, caution and skill 
required for preventing the happening of an acci- 
dent have not been exercised. [p. 633, col 2.] 


A mere warning to persons working in the neigh- 
bourbood does not amount to taking sufficient 
precautions. [p. 633, col. 2.] 

For a defence based on the maxim voleni: non 
fit injuria to succeed it is.necessary to prove that 
. the person injured knew of the danger, appreciated 
it and voluntarily took the risk: [p. 633, col. 1.] 


A man cannot be said to have voluntarily under- 
taken a risk the extent of which he does not ap- 
preciate. [p. 633, col. 1.] 

Under section r of the Fatal Accidents Act, 
the person suing for compensation is not entitled 
to claim anything on account of the pain or suffer- 
ing caused by the death, but only for the finan- 
cial loss sustained by the death. [p. 633, col. r.] 

The proper way of assessing damages in such 
a case is to form some estimate of what the value 


of. the continued life of the deceased would. 


have been to the plaintiff and how long it was 
probable that it would continue. [p. 633, col. 1.] 


The fact that the accident was an extraordi- 
nary or an unfortunate one is entirely irrelevant 
so far as the amount of damages to be awarded 

.:concerned. [p. 633, col x.] i 


Appeal against the decree of the City 
Civil Court, Madras, in Original Suit 
No. x23 of IQ2I. 


Messts. T. Richmond, V. Rajagopala- 
chariar and K. P. Raman Menon, for the 
Appellants, 

Mr. E. Dorvatswami Aiyar, for the Respond 
ent. 


JUDGMENT. 

Schwabe, C. J.—This is a quite hopeless 
appeal. The facts are that the defendants, 
for the purposes of their own business, 
used a method of breaking up cast-iron 
which consisted of dropping a heavy weight 
on a piece of iron resting on a bed of iron 


. with the intention that these pieces should 


be broken into smaller pieces. The weight 
was dropped from a height of 35 feet with the 
inevitable result that píeces of iron flew 
about. It is common ground that they 
habitually flew to distances of four or five 
yards from the pit. If persons choose to 
carry on dangerous operations of that kínd, 
itis their duty not only to the public but 
to their servants to take adequate precau- 
tions that those pieces shall not cause injury. 
They ought to exercise ordinary care, 
caution, and skill to prevent that. The mere 
fact that an accident has happened is strong 
evidence in a case of that kind ' that they 
had not taken the ordinary care, caution, 
and skill required for preventing the hap- 
pening of the event. They knew that these 
pieces were being thrown out of the pit. 
They put up a screen which was obviously 
so inadequate that, as I have said, pieces 
were habitually thrown out of the pit. They 
issued warnings to persons near, apprecia- 


ting full well that they were carrying ‘on 


a dangerous operation. They did not trou- 
ble themselves to issue warnings to persons 
at a distance, but chose to allow their work- 
men at a distance, to go on working at tke 
risk of being hit. It is suggested that 
human foresight and skill could not have 
discovered that pieces of iron would go tca 
distance of some 70 to go feet, at which the 
deceased was. standing at the time of the 
accident. I am not prepared to accept 
that view. Scientific knowledge has surely 
by this time reached the length of being able 
to tell with some accuracy what the eftect 
of dropping a weight of a certain amount 
from a height of 35 feet upon pieces of iron 
will be and to what distance pieces of iron 
wil or may be sent. I am quite satisfied 
that the learned Judge was right in holding 
that sufficient care was not taken and that, 
therefore, the defendants were guilty of 
negligence. Ru 

It has been suggested by the defendant's 
Engineer and Manager of the Factory that 
no. further precautions have been taken 
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Since the accident. I hope that this evi- 


dence is not true, because that such a thing 
should have happened as happened in this 
case and that they should continue the oper- 
ation without taking further precaution 
against the recurrence of such accident is, to 
my. mind, negligence of the grossest kind. 
The defence.is put forward that the de- 
ceased voluntarily undertook the risk of this 


happening to him. That is the defence 


which is expressed in the maxim volenti 
non fit injuria but, for this to succeed, it is 
necessary for the other party to prove that 
the person injured knew of the danger, 
appreciated it, and. voluntarily took risk. 
There is no evidence of any of these three 
things. The suggestion is, that he had some 
knowledge of the danger because another 
man working in the same place spoke to the 
fact that a short time before pieces of iron 
had flown from north to south as far as the 
place at which that man was standing. That 
he appreciated the risk of pieces striking 
him is impossible to find in view of the fact 
that the skilled European Manager swore 
that he himself did not appreciate that 
there was any risk. Of course, a man can- 
not voluntarily undertake a risk the extent 
of which he does not appreciate. 

This appeal will accordingly be dismissed. 

Thereis a cross-appeal against the amount 
of damages awarded. Under the Fatal 
Accidents Act, the widow or the person 
suing is entitled to compensation for the 
financial loss sustained by the death. She 
is not entitled to anything for pain orsuffer- 
ing or anything of the kind, but purely 
for the financial loss sustained. The learned 
Judge -has awarded somewhere about one 
year’s wages. He says that, in coming to 
that conclusion , he has taken into consider- 
ation that the accident was rather an ex- 
traordinary one, a consideration which, 
in my judgment, was wholly. irrelevant. 
What he had to consider was the financial 
loss. Once he found that the defendants 
were liable, the question was how much they 
were liable for and not whether it was un- 
fortunate for him that he was struck , but 
only.what was the financial loss the plaintiff 
has sustained. The proper way of arriving 


at that is to form some estimate of what 


the value of the continued life of the deceased 
would have been to the plaintiff and how long 
it was probable that it would continue. I 


think that one year's wages is'ridiculous 
in the absence of any evidence tpat the man 


- was of ill-health or that his earning life: 


was likely to be no morethan a year. Giving 
the best consideration that I can 10 the facts 
of this case I think; taking about Rs. 13.as, 
the monthly wages and somewhere about 
three , years as the right period, 
we can artive at the correct figure if we 
increase the damages awarded by the 
lower Court to Rs. 500 and I accordingly 
fix the damages at Rs. 500. 
‘Thecross-appeal will, therefore, be allowed 
with costs on Rs. 500 the amount award- 
ed ; and: the appeal will be dismissed- with 
costs. gos l 


Wallace, J.—I agree: When it is admitted : 
by D. W.No. 1,that even withthe existing 
fence of three feet, iron pieces were ‘at times 
flying over the fence to a distence of 12 or 15 
feet from the pit, itis clear that it was 
within the knowledge andthe experience of 
the defendant Company that a fence three 
feet high was not an adequate protection. 
In these circumstances, had the Company 
taken “reasonable precaution” it would: 
have raised the fence so as to prevent this 
intermittent scattering of iron pieces to a 
distance of 12 or 15 feet at least. A mere 
warning to those working in the neighbour- 
hood is not sufficient precaution; as the de- 
fendant Company itself recognised when it 
put up a fence to the height of three feet. The 
defendant Company has, therefore, failed to 
take reasonable precaution toavert even tke 
danger of which it was admittedly aware, 
and not having: adopted stich reasonable 
precaution, it cannot be absolved from 
the charge of negligence and. default, or 
escape the legal consequences ‘thereof. 

As to the contention based on.the maxim 
volenti non fit injuria, when the defendant 
Company itself pleads that ' it: did mot 
anticipate and: could not have anticipated 
pieces flying over a distance of 90 feet, I do 
notsee how they can pleadthat their deceas- 
ed workman could possibly have. anticipated 
it for himself, and thus the essential ingre 7:- 
ent of that defence is lacking. “As to the 
contention that deceased must have known 
that ordinary care and caution’ were being 
exercised, and yet continued working, that 
defence also fails, as, in my view, such 
ordinary care- was not i 
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I agree with the Chief justice as-to the 
amount of damages proposed by him, and 
with his order dismissing.the appeal. 

Z. K. 
V. N. V, Appeal dismissed. 
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i PATNA HIGH COURT. 
SECOND 'CIVIL APPEALS Nos. 936 AND . 937. 
OF I92I. 
July 21, 1922. 
, Present -—Mr. Justice Coutts. and ~- 
- Mr. Justice Das. 
_» Babu TRILOKE. PRASAD SINGH— 
e APPELLANT 


^ 


Versus 
Lala UMANAND LAL AND OTHERS— 
RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. I, r. 9— 
Non-joinder— Land entered as ghair mazrua am— 
Suit for tttle—Generval public whether necessary 
parties——Batwara ‘khasra, evidential value of. 
Where the plaintiff claims that the land entered 
in the Survey khatian as ghair mazrua am apper- 
tains to his ancestral holding, it is not necessary 
to make the general public parties to the suit, as 
the ‘decree will be good as against the parties to 
the suit and will not affect the general public. 
A khasra prepared in an old batwara proceeding 
is admissible in evidence. It is evidence for what 


it may be worth, and where an entry in the khasra 


is in favour of the tenants, it is very good evidence 
and evidence on which the Court is entitled to rely. 
Ajodhya Prasad Singh Kumar v. Kamal 
Narain Singh, 38 Ind. Cas. 491, relied on. 
Appeal. 
Mr. R. T. N. Sahay, for the Appellant. 
Mr. Katlashpait, for the Respondents. 


l _ JUDGMENT. . _ 

- Coutts, J.— The plaintiffs in the two 
suits out of which these appeals arise are 
tenants in Mauza  Dajipur of which the 
defendants are.the maliks. The land in 
dispute, has been entered in the Survey 
khatian as ghair mazrua am. The plaint- 
iffs claimed that it appertained to their 
ancestral. holding consisting of some 34 
bighas which are. said to be covered by 
plots ;Nos.;88 and 89 in an old batwara 
proceeding and they alleged that the land 
has-been always in. their possession. They, 


therefore, prayed .for a declaration of their 


title to the disputed land as appertaining 
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to their valyati and for recovery of posses- 
sion.  'The suit was contested by the de- 
fendant No. 2 who alleged that the land 
was the exclusive land of the maliks which 
had been settled with tenants under various 
palias and kabuliyats. &The suits were dis- 
missed in the Court of first instance, but 


on appeal the suits have been decreed. The 


defendant No. 2 has appealed to this Court. 
The first point urgedin appeal is, that 
the land having been recorded in the Re- 


cord of Rights as ghair mazrua am the suits 


cannot proceed, the general public not 


„being made parties. This is obviously 


an unsustainable contention, because the 
decree will be good as against the parties 
to the suit and will not affect the general 
public. 

The second point urged is, that the lower 
Appellate Court has relied to a great extent 
in coming to its decision on the khasra 
which was prepared in the old  bafwara 
proceeding and it is contended that this 
is  inadmissible in evidence. There are 
various authorities that the batwara khasra 
is admissible in evidence and I need only 
refer to a decision of this Court in Ajodhya 
Prasad Singh Kumar v. Kamal Narain 
Singh (i) in which it was held that such a 
batwara khasra was admissible in evidence; 
This was a decision of a Judge of this 
Court sitting alone whose decision on this 
finding was upheld in Letters Patent Appeal. 
The hatwara khasra is evidence for what 
it may be worth and.in a case such as the 
present case where the entry in the khasra 
is in favour of the tenants it is, in my opinion, 
very good evidence and evidence on which 
the Court was entitled to rely. 

The last point urged is, that.a partition 
decree (Exhibit E) which was filed on 
behalf of the defendant has not been con- 
sidered by the lower Appellate Court. 
I find however, from the judgment of the 
learned Additional Subordinate Judge that 
he has considered this document and, al- 
though he has not discussed it at length, 
he has certainly considered it. 

In the result, I see no reason to interfere 
with the decision of the lower Appellate: 
Court and I would dismiss these appeals 
with costs. l 


“(xy 38 Ind. Cas 491. ^^ ^77 
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AMMAKANNU AMMAL ‘d. NARAVANASWAMI MUDALIAR, 50/0 EY eee 


` “here will be orily oné set: of costs. 
- Das, J.T agree. 
Appeals dismissed. 
N.E, ` ANG ME 


| MADRAS HIGH COURT. » 
Cry CIVIL COURT APPEAL NO. 27 oF 1921. 
December 7, 1922. 
Preseni-—Mzr. Justice Coutts-Trotter and 
Mr. Justice Ramesam. 
AMMAKANNU AMMAL AND OTHERS— 
DEFENDANTS NOS. 4 TO 6—APPELLANTS 
UOFSMS 
NARAVANASWAMI MUDALIAR AND 
OTHERS—PLAINTIFF NO, I AND. 
DEFENDANTS NOS. I TO 3— RESPONDENTS. 

Adverse possession— Exclusive possession— 
Title acquired by prescription—-Suit for possession; 
| whether maintainable. 

Where a strangerisin adverse possession of a 
house, -the true owner cannot keep his rights.in 
‘the house alive against the accrual of prescription 
by the fact that, occasionally, he goes and stays 

in the house as a guest for a few days. [p. 636, 
col. Hn] 

A person who has completed the statutory 
period of prescription and thus acquired title to 
property is entitled to eject any. person with no 


title who seeks to retain possession of the premises. . 


[p. 636, col. 2.] 


Tichborne v. Weir, (1893) 67 L.T..735;.4 R. 26, 
distinguished. 


.Appeal against the decree of the Court 
of the City Civil Judge, Madras, in Original 
Suit No. 138 of 1920. 

. Mr. K. S. Jayarama Iyer, for the Appel- 
lants. 

Messrs. Mahomed Ibrahim Sahib, G. 
Sivarama . Krishniar and S. V. Narayana 
Iyer, for the Respondents. 

. JUDGMENT.—In this case the plaintiffs 
founded their title in their pleading upon 
an adoption of one Toolasi Naicken by Tha- 
thappa Naicken, Toolasi '"Naicken being 


the person from whom the plaintiffs derived ` 


their title-through the first three defendants. 
The learned: Judge; in fact, decided in favour 
of the plaintiffs not on- the adoption, the 
existence of which he disbelieved, but on a 
supposed title by prescription. acquired 
by' 'Toolasi'Naicken for the benefit of the 
joint. family ‘of which: he was a ‘member 
with’survivorship to his sons, the first three 


defendants.’ No: issue is raised: aS: "to that, 
and indeed, we think it is very doubtful 
whether he really clearly found that, be- 
cause he does not clearly say that. Toolasi 
Naicken acquired it for any interest 
wider than his own. However, an issue- 
will be framed, * Whether the joint family 
of which Toolasi Naicken'was a' member 
acquired | title to the property i in ‘suit by pres- 
cription.” ` i 

Finding should be submitted in two 
months, and seven days will | be 'allowed for- 
filing obj ections. iden 
taken. 

Tn compliance with ‘the’ a Satina 
in the above judgment, the'City Civil Judge, 
Madras, submitted the following : 

FINDING. -——This suit has been remanded 
for a'finding on the issue, ‘Whether the 
joint family of which Toolasi Naicken was a 
member acquired title to the property in suit 
by prescription," and the parties were declar- 
ed to be at liberty to adduce fresh evidence. | 

I have no hesitation in coming to the: 
conclusion that the joint family of which 
Tholasingam Naicken was a member has 
been in continuous and exclusive possession 
of the house from the date (25 years ago) on 
which Kullammall was given in’ marriage 
to some one in Royapuram and that they 
have acquired by prescription a title ad- 
verse to the said Kullammall. The one - 
and only piece of evidence on which the 
defendants are able to rely that she (5th 
defendant) took’ awaylimes from the suit- 
house, is ambiguous. It does not appear 
that she did so as owner but she might 
just as well have been preseritéd with them 
when she was.going away to her own house 
in Royapuram. 

I find, therefore, that the joint family of 
which Tholasingam ` Naicken was a member 
has acquired and completed its title for:the 
property in suit by prescription." 7 





This Appeal and Memorandum ot Objec- 
tions coming on forfinal hearing after the 
return of the finding of.the^ lower Court 
upon the issue referred by this' Court for 
trial, the Court delivered.the following 

JUDGMENT. The ` finding "which we 
have called for in this case has been 
returned and the learned J udge finds 
that the -joint' “familys. ` ob^" -which 
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Tholasingam was a member, acquired a title 
to the property in suit by prescription. 
That finding of fact is challenged on the 
ground that though this old lady had married 
and gone away to Royapuram and never 
again resided in the property in the ordinary 
sense, she is to be held to have kept alive 


her rights in it against the accrual of pres- 


cription by the fact-that, occasionally, she 
came and stayed a few days as a guest. 
That seems to be so, but that will not operate 
to make the possession of the family of 
defendants Nos. I to 3 less exclusive so as 
. not to extinguish the rights of the old lady 
in the property. This contention does 
not require discussion. 

It is next argued that the suit is not 
maintainable because at the time it was 
brought the plaintiffs were not in possession 
of the property and that no stranger, even 
after. the completion of the prescription, 
ean. stie anybody for possession, because 
she had not got an iota of title at all as he 
is merely.a man who has prescribed against 
the title of the true owner and who is left 
with nothing, unless by mere brute force 
he can succeed in holding the, property 
against anybody who tries to come up. To 
my mind this is an absolutely untenable 
argument and is based. on what to my mind 
is a complete misunderstanding of the de- 
cision of. the Court of Appeal in the case 
of Tichbornev. Weir (1). There a tenant 
had a lease and somebody, a stranger, came 
and stood for thirty years in the shoes of 
the tenant and paid rent to the landlord. 
It ‘was, sought at the end of a very long 
period to. enforce against the person ‘in 
occupation of the premises by the landlord 
the performance of a covenant to repair, 
and the argument on which it was sought 
to base that contention was this: the Statute 
in effect transferred the estate of the person 
prescribed. against to the lands of the per- 
son in occupation. Their Lordships observed 
that it was an incor-ect interpretation of 
the law and that what the Statute did was 
not to transfer the, title of the person pre- 
scribed against with all its burdens to the 
person in occupation but to extinguish the 
whole title and to create, not by transfer 
but by an act of creation, a new title in the 


- (a), (1892) 67 Le T, 735) 4 Re a6. 


person who completed the prescribed statu- 
tory term. "That being so, that case.has 
no application to the present circumctances 
and we must hold that the person who 
has completed the statutory prescription 
is entitled to eject any person with no title 
who seeks to retain possession of the pre- 
mises. 

The result is, that the appeal fails and is 
dismissed with costs of the first respondent. 

V.N. V. 

Z. K. Appeal dismissed. 


EE dio, quA 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
No. 198 OF 1922. 
January 23, 1923. 
Present. —Sir Norman Macleod, KT., 

Chief Justice, and Mr. Justice Crump. . 

THe BROACH CITY MUNICIPALITY— 

ORIGINAL OPPONENT—APPLICANT 
VErsus : 

GULAM RASUL HAJI BANUBHAI— 
ORIGINAL APPLICANT—OPPONENT. 

Bombay District Municipal Act ( III of 1901); 
s. 160 (3), order under, by District Court —Execu- 
Hon, mode of. 

Where a District Court passes an order under 
section 160 (3).of the Bombay District Municipal 
Act, that order can be executed asa decree. Itis 
not'necessary for the successful party to make 
an application to the Court to pass a decree in 
accordance with the order or decision, 


Application praying for the reversal of 
en order passed by the District Judge, 
Broach, in Darkhast No. 3 of 1921. — 

Mr. R. J. Thakor, for the Applicant. 

Mr. H. V. Divatia, for the Opponent. 


JUDGMENT.—The only question in this: 
application made-on behalf of the Broach - 
City Municipality is, whether an order made 
or a decision given by the District Court 
under “section 160 (3) of the District 
Municipal Act (Bombay Act III of 1901) 
can be executed, or whether it is necessary 
to make an application .to the Court 
to pass a decree in accordance with 
the order or decision. It would certainly 
be véry remarkable, when a. sum- 
mary . method has been . provided ..for by 
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the Legislature for determining disputes 
arising for money, compensation or damages 
which are directed to be paid by the Act 
that it should be necessary in order for 
the successful party to obtain relief to file 
a suit when the District Court has come to 
a definite conclusion on the merits, The 
District Court in cases in which the compen- 
sation is-claimed in respect of land, should 
follow, as far as may be, the procedure 
provided by the Land Acquisition Act, 
1894, for proceedings in matters referred 
for the determination of the Court. Under 
the Land Acquisition Act, in the case of 
a reference, the Court proceeds to hear the 
parties, and to determine the value of the 
land, and to make an award. Clearly, 
that award could be executed as a decree. 
It follows that where a District Court 
„makes an order under section 160 (3), it 
must be treated for the purpose of execu- 
tion in the same way as an award 
made in a reference under section 18 of 
the Land Acquisition Act, 1894. 

We have been referred to the decision 
in Chunilal  Virchaud v. | Ahmedabad 
Municipality (1), but that, if anything, 
is against the present applicant's conten- 
tion. It was decided there that no appeal 
lies from the decision of the District Court 
under section 160 (3) of the Bombay Dis- 
trict Municipal Act, rigor. Once we find 
that the- decision ofthe Court under that 
section is considered as an order, though 
it may not be a decree, it must follow that 
there is some way for the parties entitled 
to the benefit of the order to get satisfac- 
tion without having to file another suit, 
' Again, it. is clear from- section : 160, 
proviso (b), that the Court has full power 
to give and'apportion the costs of all pro- 
ceedings in any manner it thinks fit." Accord- 
ing tothe applicant's contention, although 
the Court had full power to. apportion 
costs, it had no power to issue execution 
in order that a successful party might 
get his costs given to him already by the 
Court. - 

In my opinion, therefore, there can be 
no doubt that the -decision ofthe. lower 
Court was right -and that the Rule should 
be discharged with. costs. 
© W.C. A. , . Rule discharged., 

u) 12 ind, Cas. 540; 36 B. 47} 13 Bom. L.R. 

95°. < 
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PATNA -HIGH COURT. : 

SECOND: CIVIL APPEAL, NO. 578 OF 1920. 

July 21, 1922. 
Present.—Mx. Justice Coutts and Mr. 
Justice Das. 
Shaikh SAJJAD HUSAIN AND OTHERS 
——DEFENDANTS-—ÅPPELLANTS 
. VETSUS 
SAKAI RAI AND OTHERS—PLAINTIFFS 
AND AVTOR RAI—DEFENDANT— 
RESPONDENTS. 
` Civil Procedure-Code (Act V of 1908,0. X X X FI, 
Y. 4 (3) provision of, whether mandatory — 
Guardian, appointment of— Consent. ; 

It is not competent to a Court to appoint a 
guardian without his express consent; where it 
does so appoint, it acts without jurisdiction. 
[p. 638, col. r.] ; 

Krishna Chandra Mandalv. Jogendra Narain Roy, 
27 Ind. Cas. 139; 19 C. W. N. 537; 20 C. L. J. 469, 
Mohan Krishna Dar v. Har "Prasad, 40 Ind. 
Cas. 2, Annada Prasad v. Upendra NathDey,-65 Ind. 
Cas. 18; 34 C. L. J. 293; 26 C. W. N. 481, relied on. 

Chhatier Singh v.Tej Singh, 59 Ind. Cas.6 71;18 . 
A. L. f. 956; 2 U. P. L. R. (A) 384; 43 A. . 104, 
dissented from. 

The provision of O. X XXII, r. 4 (3) of-the Civil 
Procedure Code, in respect of consent, is man- 
datory and there is nothing in the law to suggest 


. that unless it is established that the minor is pre- 


judiced, he cannot get relief. [p. 638, col. 2.] 
Appeal. 
Mr. B. N. Mutter, for the Appellants. ` 
Mr; Sambhu Saran, for the Respondents, 


| JUDGMENT. M 

Coutts, J.—The facts of the. case are 
shortly as follows; Defendants Nos. 1 and 
2 are maliks of. the patti in which the land 
in suitlies. Defendant No. 1 and the mother 
of defendant No. 2 brought a suit for arrears 
of rerit of this land against defendant No. 5, 
plaintiff No. 4, and his brother Gajadhar 
Rai, raiyats of the holding. They obtained 
a decree and in execution of the decree they 
purchased the holding, subsequently part- 
ing with some of their interest to the other 
defendants. The plaintiffs Nos. 1, to.3 were 
not parties to the. rent-suit and their case 
is that they were necessary parties as they 
were .co-sharers in the holding. The case 
of the plaintiff No. 4 is that, although the 
decree was against him, he-was a. minor 
at the time.of the suit and was not properly 
represented. The plaintiffs accordingly . 
brought this. suit for a. declaration that they 
were entitled to the land in suit, The 
defendants. contended thát the plaintiffs 
Nos. I to 3 had no interest in the holding 
and that the plaintiff No, 4 was propezly 
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represented by his mother who had been 
appointed his guardian ad. litem by the 
Court. l 

The Court of first instance found that 
the plaintiffs Nos. I to 3 had no interest 
in the bolding and that the plaintif No. 4 
was properly represented. The suit was 
accordingly dismissed. The plaintiffs appeal- 
ed and on. appeal the decision of the Court 
of first instance has been upheld in so far 
as the plaintiffs Nos. I to 3. are concerned 
but so far as.the plaintiff No. 4 is concerned. 
it has been held that he was not properly. 
represented and that the suit, in so far as 
his Half ‘share in the holding is concerned, 
must. ‘succeed. The defendants have’ 
appealed to this Court. Dl 
.. Bhe'-only question. in appeal is, whether 
in -fact the plaintiff No. 4 was properly 
represented by his mother in the rent-suit. 
Itappears that the. Court appointed plaint- 
. iff . No: 4 's- mother as-his guardian; notices 
were issued on her, but her consent was: 
not taken and she did not appear in the' 
suit which was decreed ex parte as against 
the plaintiff No. 4. The learned Subordi- 


nate Judge lias: held, on the authority of. - 


Krishna Chandra Mandal v. Jogendra Narain’ 
Roy (1), that it was not competent to the 
Court to appoint the mother of plaintiff 
No. 4 as his guardian withoüt her express 
consent, that the appointment was with- 
out jurisdiction and*tliat the minor was 
not represented.: I am in agreement. with: 
this view. It is the view- which has been- 
expressed in this Court in the case of 
Mohan Krishna Dar v. Har Prasad’ 
(2); it is the view which has been 
uniformly adopted in Calcutta; vide Annada. 
Prasad- v. Upendra Nath Dey (3) 
and: it : is undoubtedly, in- my opinion, 
the correct’ view of the law. We have been 
referred: by-the-learned Vakil for the ap- 
pellants to -certain decisions of the Privy’ 
Council: and of this and- other High Courts 
in-India in- which it has been held that, al- 
though-no appointment of a‘ guardian has 
actually -been made’ by- the Court, yet if 
the. mother^appears. and effectively repre- 
sents ‘her minor-son a formal order for her 


(1)- 27-Ind: Cas. 139; 19 C. W. N. 537; 20 C. 


L. J. 469. z E » 
3 2 $ 40 Ind. Cas. =. x ] " p 
7 3 ` 65 i Ind. Cas. 18; 34 c. L. J. 4931 26 
€; WEN ger ^ ' (MR m 


u A , 1 P -—- 


~ 
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appointment is not necessary. These, how- 
ever, are entirely different cases. In the. 
present case the minor was not only not 
effectively represented but was not repre- 
sented at all. We have also been referred to. 
certain decisions of the Allahabad High Court, 
in which it has been held that, where an 
appointment has been made without con- 
sent and where a decree has been passed. 
ex parte, unless it has been shown that the 
minor's interests have been prejudiced by 
the irregularity the minor has no right to. 
set aside the proceedings: Chhatter Singh 
v. Tej Singh (4). With all respect to the. 
learned Judges of the Allahabad High Court. 
who decided this case and other cases relied, 
on in this decision, Iam unable to accept 


. the view. The provision of O. X XXII, r. 4 (3). 


in respect of consent is mandatory and I 
can find nothing in the law to suggest that, 
unless it is established that the minor is ' 
prejudiced, he cannot get relief. < 

This case has, in my opinion, been rightly 
decided and I would dismiss the appeal. 
with costs.. ; 
Das, J.—1 agree. : 
N.K, Appeal dismissed. 
(4) 59 Ind. Cas. 671; 18 A. L. 


J. 956; 2 U. P. 
L. R. (A) 384; 43 À. 104. s 





MADRAS HIGH COURT. 
Crvi, REVISION PETITION No. I31 OF 1922. 
i November 21, 1922. vy 
Present:—-Mr. Justice Ramesam. 
A. RARICHAN-—DEFENDANT , 
No. 2—PETITIONER 
Ver Sus l 
 ELAMBILAKAD VAZHAVIL DAMA- | 
J YANTI AND ANOTHER—PLAINTIFFS— - 
|... RESPONDENTS. 

Movigage—Sub-mortgage— Redemption of mori- 
gage, effect of—Decree between stranger and subi 
morigagoy—Sub-snorigagee, whether bound. 

A sub-mortgagee, after redemption of the mort- 
gage, has no further right against the mortgaged 
property and his remedy, if any, is against the 
sub-mortgagor, but he’can pursue his rights against 
any: property in-the hands of the sub-imottgugor 
m 2 the security was converted, lp. 639, 


er 
an nw 
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-A sub-mortgagee can, as against a stranger, 
. subrogate himself only to such rights as his 
sub-mortgagor can have as against the stranger 
and is bound by any decree between his sub-mort- 
gagor and the stranger and cannot, except on the 
round of fraud. or collusion, get rid of it merely 
by showing, the. decree was erroneous. [p. 640, 
col. 1.] 

eae Behary- Pyne v. Shib Nath Dutt, 20 C. 241; 
10. Ind. Dec. (N. $.) 163, distinguished. 

Singaravelu Udayan v. Ramayer, 13M. L. J. 
306, Poosarla  Chinnaswamy v. Katiamoori 
Venkalaramakvishnayya, 37 Ind. Cas. 778; 
4 L. W. 502; (19/7) M. W. N. "111, Venkatarama 
Iyer v. Esumsa Rowthen, 5-Ind. Cas. 92; 33 M, 
429 ; 7 M. L. T. 143; 20 M. L. J. 330, referred to. 

Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree of the Court of the Principal 
District Munsif, Calicut, in. Small Cause 
Suit No. 248 of 1921, dated the, 29th 
September 1921. 

Mr. K. P. Ramakrishna yer, for the 
Petitioner. 

. Mr. K. Kuilikrihsna Menon; for the Re- 
spondent, x. 

JUDGMENT.—The facts. oi the Small 
Cause suit .out of which this revision 
petition arises may -be briefly stated: as 
follows :— 

Certain properties were mortgaged joint- 
ly to Chandan ‘(rst defendant) and Bapputti 
(now represented by the 3rd defendant). 
Chandan, sub-mortgaged. his interest to 
Dimayanti (plaintiff) and Bapputti, his in: 


terest to Rarichan the’ (2nd defendant) - 


The Jenmi (Ayyappan) brought a suit to 
redeem the mortgage in Original Suit No. 
I45 of rgr6. In that suit Dayamanti was 
not a party; but Rarichan was. impleaded, 
as 4th defendant and claimed’ compensation 
for a shop on the footing that it 
was in the. portion sub-mortgaged to 
him by Bapputti, and.in appeal this ques- 
tion was decided in his favour. Appeal Suit 
No. 138 of 1917 (of the Temporary Subor- 
dinate Judge of Palghat). 

Damayanti filed the present suit on 
the ground that the shop'was in the port- 
tion süb-mortgaged to her and not in the. 
portioa sub-mortgaged to Rarichan; that 
Original Suit No. 145:0f 19167 was wrongly 
decidéd on account of the collusion and: 
fraud of Chandan and Rarichan, that“ 
the' amount, of compensation ought to have : 
been, awarded to Chandan, and that she is? 
now. entitled to it as his sub-mortgageé.': 
We District Munsif' found’ there’ was no: 
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“collusion, but KAN [ouid that the FA Was; 
in the portion belonging to the 1st defend- 
ant’ and gave- plaintiff a decree. The 
2nd’ defendant (Ratichan) filed this revi: 
sion petition. 

-Before me it is. contended by the, ets 
tioner (r) that after the decree in Original 
Suit No. 145 of 1916; the rights of the sub- 
mortgagee were extinguished ; (2). even. if 


they were not, the plaintiff'8 remedy. is. 


against the rst defendant. 

In support of the first proposition, ihe 
petitioner relied on in Singaravelu. Udayan, 
v. Ramayer (1i): and Poosarla .Chinna- 
swamy v.. Kattamoort Venkataramakrish- 
nayya (2). The former decision. was dis- 
sented from in Venkatarama Iyer v. Esum- 
sa Rowthen (3) which followed. Gosto Be-: 
hary Pyne v. Shib Nath Dut (4). As to, 
the latter case, all that was meant by it is 
that a sub-mortgagee after redemption. 
of the mortgage has no further right against: 
the mortgaged property and his remedy, 
if any, is against the sub-mortgagor. It, 
is clear from Gosto. Behary Pyne v: Shib 
Nath Dut (4), that the sub-mortgagee. 
can still pursue his rights.against any prop- 
erty in.the hands. of. the sub-mortgagor: 
into which the secutity was converted; 

.But, does it follow from this that. the: 
plaintiff is entitled to a decree against. the: 
2nd defendant on the ground that 
he: cbtained. the compensation which ought 
to have been paid to: the Ist defendants: 
There is no privity of any. kind between: 
plaintiff and 2nd defendant. It: is; true., 


that the findings in Original Suit No. 145: . 


of 1916 do not ‘bind. plaintiff. But the. 
decree therein binds rst defendant. While it . 
may be open to the plaintiff to show against 
Chandan that the findings in Original Suit 
No. 145 of 1916 are erroneous and that he 
got in redemption a much smaller amount ` 
than he was entitled to, (assuming that 
it serves any useful purpose) I do not 
think she can earmark the compensation 

in the hands of 2nd defendant as - 
money still belonging to 1st defendant and - 

13 M. L. J. 


(1 306 
o) 37 Ind. Cas. 778; 4. L. W. 502; (1917) M. W. 
[^u '5 Ind. Cas. ga; 33 M. 429; 7 M. L. T. 143 


20 M. L. J. 330. 
(4) a0 C. 241; ro Ind. Dec. (N. 8.) 103. 
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still available to plaintiff as security for her 
gub-mortgage, by reason of.such error. 
The facts in Gosto.. Behary Pyne v. Shib 
Nath Dut .(4) are distinguishable. There 
the money decree-holders of the patnidars 
drew out the sale-proceeds in execution of 
their decrees against the painiders to whom 
they were considered to belong, apart 
from the decrees.’ In .the present case, it 
cannot be said that the compensation ori- 
 ginally belonged .to the Ist defendant and 
that the 2nd defendant drew the money 
on account of some decree or other right 
he was seeking to enforce. It was held, 
as between the Ist and 2nd defendants, 
that the amount did not belong to the Ist 
defendant and this decision is binding on 
the. ist defendant. Except on the ground 
of fraud or collusion which the District 
Munsif has found against, the plaintiff 
cannot regard the amount in the hands 
of the 2nd defendant as money belonging 
to the rst defendant so as to be available 
as security for her sub-mortgage. The 
plaintiff as sub-mortgagee can, as against 
a-stranger, subrogate herself only to such 
rights as. her  sub-mortgagor can have 
as against the stranger and is bound by 
the decree between her sub-mortgagor and 
the stranger and cannot get rid. of it by 
showing it. was erroneous. . 


. The petition is allowed and plaintiff's 
suit is dismissed with costs throughout, 
So: "far as .2nd defendant is concerned. 
“The plaintiff.will.have a decree for the 
. amount sued for against the Ist defendant 
with costs in the First Court. 


te t 


Petltion allowed. 
Suit dismissed. 


* ot - 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 
2283 OF 1920. 

August 23, 1922. . 

Present:—-Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Rankin. 
Maharaja Bahadur Sir PRODYOT KUMAR 
TAGORE, KT.—PLAINTIFF—APPELLANT 

VEYSUS 

UMESH CHANDRA SAHA AND OTHERS 

DEFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), s. 20— 


Settled raiyat who is—Condition to be fulfilled. 
Where. a person is alleged to be a settled raiyat 


- within the meaning of section 20 of the Bengal 


Tenancy Act, it must be proved that he continu- 
ously held asa raiyat land situated in the village, 
although the land need not be identical through- 
out the period of 12 years, The holding of land is 
to be continuous and, further, it is to be in the 
character of a vaiyat. (p.642, col. r.] 

But though theland must beheld asa raiyat, 
this does not necessarily mean that the land should 
have been actually cultivated, because land. may 
be held by a raiyat as his homestead under sec- 
tion 182 of the Bengal Tenancy Act. It is, however, 
not sufficient for a raiyat that the - character of 


dand is such as would justify its use as a homestead, 


it must be established that the land is used by 
the raiyat as his homestead. [p. 642, cols. r & 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, Fourth Court, Mymensingh, 
dated the zīst- June 1920, affirming that 
decree of the Munsif, Jamalpore, dated 
the 3rd May xgr9. 


Babu B. Chakravarty, with him Babus 
Ram Charan Mitter, Mukund Nath Roy 
and Parmanand Lahiri, for the Appellant.— 
The plaintiff is the appellant. The appeal 
arises out of a suit for declaration that an 
entry in the Record of Rights is incorrect 
and that the holding is governed by the 
provisions of the Transfer of Property 
Act. One Srikanta executed a kabulsyat 
in 1295 engaging to pay a consolidated rent 
for several. plots of land in Dewangunge 
and other villages. The lease was for ro 
years. The question is, whether an occupancy 
right under the Bengal Tenancy Act can 
be created by contract, estoppel or other- 
wise except by fulfilment of the con- 
ditions laid down in the Act. In the fa- 
tian the two plots of lands in suit were re- 
corded as occupancy holdings. The Munsif 
found that there was no evidence to 
show that the lands . were cultivated 
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Both Courts have dismissed the suit. "The 
defendants are the sons of Srikanta. "They 
have sublet a portion of the shop premises 
to a medical practitioner and to another 
Shopkeeper. These two have also been 
impleaded as defendants. I submit the 
Bengal Tenancy Act does not apply. The 
Munsif, though finding that the case 
must be determined on the basis of the 
kabuliyat, holds that we are estopped from 
challenging ‘the correctness of the entry 
inasmuch as it was made in our presence. 
The defence was that the expressions khod 
. fasl and chukaini mean permanant tenancies 
having special incidents. They themselves 
admit that they are shopkeepers. They 
nowhere said that they are cultivators. 
‘The finding is that they never cultivated. 
The Courts below held that the lands being 
. fasal must have been agricultural lands at 
^ the inception of the lease. I submit that 
view is clearly wrong. The tenancy was 
for IO years. After the expiry the tenant 
held over. All the lands in the bazar have 
been treated as chandina or hut lands. 
Only these lands have been treatéd as occu- 
pancy holding because we raised no objec- 
tion at tbe time of Settlement. 


Babu Birendra Kumar De, for the Re- 
spondents.—The view of the learned Judge is 
‘correct. The purpose for which the Aabulzyat 
wa» given was for cultivating the lands. Some 
of the lands were in possession of Ramkumar 
Shaha. He left. 
made with Sreekanta. 
_  [MookEnjEE, J —Was Sreekanta a settled 
. fatyat?] 
_ He was an agricultural tenant in respect 
of plot Noc. 937 and the lands contiguous 
toit from 129r. The possession of plots Nos. 
. 926 and 927 began in 1295. Section 5 (2) of 


the Bengal Tenancy Act does not contem-, 


plate an actual cultivator. Land may be 

held by a raiyat as his homestead,’ see 

section 182 of the Bengal Tenancy Act. 
Mr. B. Chakravarty, replied in brief, 


JUDGMENT.—This is an appeal by 
the plaintiff in a suit for declaration that 
three entriesin a Record of Rizhts finally 
published are erroneous and for correction 
thereof. 'The three parcels in dispute are 
those numbered 926, 927 and 937. The 


defendants are recorded in the Record of. 


41 


Then this settlement was. 


Rights as settled razyats in respect of those 
lands. The case for the plaintiff is, that the 


“lands are not agricultural and, consequently, 


the status of settled ratyats could not be 
acquired in respect of such lands. "Ihe 
Courts below have dismissed the suit, 
though it is. difficult to gather from the 
judgment the. precise facts in relation to 


. each of these parcels. 


It is not disputed that on 27th March 
1889, the predecessor-in-interest of the plain- 
tiff granted alease for ro years to Srikanta 
Saha, the father of the first two defendants. 
The parcels now in dispute were included 
in the lease. The real question in contro- 
versy is, whether Srikanta Saha was a set- 
tled raiyat at the time in respect of one or 
other of the three parcels, and, if not, whe- 
ther he or his successors-in-interest have 
subsequently acquired the status of such 
a raiyal. We have been informed that 
before the grant of this lease plots Nos. 
926 and 927 were in the occupation of one 
Ram Kumar Saha. He left the village 


and these two plots were included 
in ,the lease granted to Srikanta 
Saha. We have further been told that 


. Srikanta Saha was in occupation of plot 


No. 937 from 1884. These are the state- 
ments which have been made before us on 
behalf of the respondent. But they are 
not admitted by the plaintiff. 


It is plain that no question arises as to 
the applicability of section 19 of the Bengal 
Tenancy Act because there is no suggestion ` 
that a right of occupancy had been acquir- 
ed by the defendants before the Bengal 
Tanancy Act came into force. The’ status 
of the defendants must, consequently, 
be determined with reference to the provi- 
sions of sections 20 and 2x of the Bengal 
Tenaucy Act. l 

Section 20, sub-section (Ir), provides as 
follows 1-‘“‘ Every person who, for a period 
of 12 years, whether wholly or partly before 
or after th: commencement of this Act, 
has continuously held as a varyat land 
situate in any village, whether under a lease 
or otherwise, shall b: deemed to have be- 
coms, on theexpiration of that period, 
a settled raiyat of that village." Sub- 
section (2) provides that a person shall be 
d:emed for the purposes of the section, 
to have continuously held land in a village 
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: notwithstandingthat the particular land held remembered, however, that scetion 182 


. by him has been different at different times. 
, Section 21 provides: that every person 
who is a settled vatyat of a village within 
the meaning of section 21 shall have a right 
„of occupancy in all land for the time being 
held by him as.a raiyat in that village. 
“Lhe. term ' village’ has a technical mean- 
ing which is explained in section 3, clause 
(ro) of the. Bengal Tenancy Act. 
. In.view of these provisions, it is clear 
that if Srikanta Saha is alleged to have been 
a settled ratyat it must be proved that he 
continuously held, as a ratyat, land situated 
in the village, although the land need not be 
identical throughout the period of r2 years. 
The Courts below have not found whether 
. Srikanta fulfilled this condition. It is 
to be observed that the holding of land is to 
be continuous and, further, that the holding 
isto. be in the character of a rvazyat, ‘This 
. becomes obvious when we turn to the de- 
finition of the term ‘ ratyat ' given in section 
5, clause (2). “Ratyat’ means primarily 
& person who has acquired a right to hold 
land for the purpose of cultivating it by 
himself, or by members of his family or 
by hired servants, or with the aid of partners, 
- and includes also the successors-in- 
.interest of persons who have acquired 
such a right. The question consequently 
arises whether plot No.:937 was held by 
Srikanta Saha as a raiyat for a term of 
12 years, or, whether, independently of plot 
. No. 937, Srikanta held other lands in the. 
village as a raiyat, for the prescribed period. 
If, by such continuous holding of land in 
the village as vatyat, Srikanta Saha acquired 
the status of a settled raiyat, he might 
acquire a right of occupancy in respect of 
plots Nos. 926 and 927, provided he held 
these parcels as a ratyat. We observe that 
the defendants have been recorded, not as 
“ occupancy raryal, but as settled ratyats; 
‘in other words, it must be shown, 
- jn order that the record may be main- 
< tained, that Srikanta Saha or his sons 
‘‘had acquired that status in respect of 
` each ot the plots Nos. 926, 027 and 
` g37. But, though the land must be 
: held as a vatyat, this does not neces- 
‘sarily mean that the land should have 
been actually cultivated, because land 
‘may be held by a raiyat as his home- 
stead under section :92. It must he 


. Nag v. Sashi Mohan Dey (x), it is 


is not applicable unless the land is 
held as homestead; in other words, as 
Pointed out by this Court in Dina N it 
no 
sufficient for a raiya! that the character 
of land is such as would justify its 
use as a homestead, it must be establish- 
ed that the land is used by the ratyat 
as his homestead. These are very 
material elements in the determination 
of the controversy between the parties, 
and the facts found. by the Courts 
below do not enable us to hold that'the 
defendants have the status of a settled 
raiyat in respect of one or more of the 
disputed parcels. i 

‘The result is, that this appeal is allowed, 
the decree of the lower Appellate Court 
set aside and the case remitted to the 
Court of first instance to be re-tried. Each 
party will be at liberty to adduce fresh 
evidence as to the character and antece- 
dent history of each of these parcels. 
Evidence will also be admissable to prove 
the status of Srikanta Saha. The case 
will be re-tried, however, on the footing that 
the tenancy originated with the lease of the 
27th March 1889 and the user of land by 
other persons prior to that date can have 
no bearing upon the nature of the tenancy 
created by the document. 

As the true bearing of the case does not 
appear to have been appreciated by either. 
of the parties in the Courts below, we direct 
that the parties do bear their own costs 
in this Court and the lower Appellate Court. 
The costs in the Court of the first instante 
before and after remand will be in the 
discretion of the Court. l l 


. 
* 


B.N. Appeal allowed. 


! (1) 3r Ind. Cas. 16:20 C. W., N. 550 5 22C, L. j 
219. - 
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PATNA HIGH COURT. 


APPEAL FROM ORIGINAL DECREE No. 170 
i OF 1920. 

March 8, 1923. a: 
Justice Das and- Mr. Justice 

Kulwant Sahay. . 

GOPAL MISSER AND: OTHERS 
—DEFENDANTS—APPELLANTS . 
VEYSUS 
PARTAP MANDAL —PLAINTIEF 
AND PHEKAN SINGH AND 
OTHERS-—DEFENDANTS-—RESPONDEN'S. 


v 


Present: —Mr. 


Conflict 
applicable. 
Where, in a deed of transfer, the premises conveyed 
are sufficiently described, as by giving the parti- 
cular name of the close or otherwise, an erroneous 
additional description will be rejected as a ‘false 
demonstration’, but if there is not this certainty 
in the first description, as if it is expressed in general 
terms, and a particular description is added, 
the latter controls theformer and limits the generality 
[p.645, col. EL] .5 
Thetestisthat,if the first description is sufficient 
in itself to identify the land which is conveyed, 


between two — descriptions Principles 


then, if there is a conflict between the first descrip- 


tion andthe second description, the second descrip: 
tion ought to be rejected as a false description; 
but if the first description is not sufficient by it- 
self to identify the lands intended to be conveyed 


then.the second description ought to be read as: 


restricting the operation of the grant. [p. 645, 
cols. x & 2.] i 


Appeal from a decision of the Subordi- 


. Defendant No. 


Construction of document— Property, ivansfev of, ` 
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dispossessed by defendants Nos. I to’ I3 
acting in collusion with each other in April 
1916. The suit, out of which the appeal 
arises was thereupon instituted’ by the 
plaintiffs for’ recovery of possession of 
the disputed lands, which are specified in 
schedules A and B, and for mesne profits. 
The defendants Nos. x to rr claimed to be 


. in possession. of 30 bighas of land set ‘out 


in schedule A under a conveyance executed 
in their favour by  Phekan Singh. 
13, it appears, has 
taken a conveyance of schedule No.. A 
lands from defendants Nos. 1 to Ir. Their 
conveyance is dated the 5th of January 1918. 
Defendant No. 12 is the original tenant, 
Phekan Singh, and he claims title to 15 
bighas of land set out in schedule B by 
virtue of a compromise with the plaintiffs 
in a certain criminal proceeding. The 
defendants filed separate written statements 
in which they denied that they 
acted in- collusion with each other. De- 
fendants Nos. x to 1r disclaim all interests 
in -schedule B lands, and defendant No. 12 
disclaims all interests in Schedule A lands. 

The learned Subordinate Judge in his judg- 
ment has recorded a finding to the effect that 


- the defendants did not act in collusion with 


each other. He has also disbeleived the 
case of the plaintiffs that they obtained 


„nate Judge, Purneah, dated the 16th June 
^ 1920. l r i 
. .Messrs. S. M. Mullick, A, Kataspati 


possession of the disputed lands' on the 
I3th of December 1912, and that they were 
dispossessed: in April 1916. According to 


$ 


4 - 


and L. K. Jha, for the Appellants. 


“Messrs. S. P. Varma, Rei T. B. N. 
Sahai and Rai Guru Saran Prasad, for the 


Respondents. . 
. JUDGMENT. 
Das, J.—One Phekan. Singh, who has 
been cited as defendant No. 12 in this action, 


held a raiyati holding of 244 .bighas on a. 
The landlord insti- , 


rentel of Rs. 41-12-0. 
tuted a rent-suit against Phekan Singh 
and recovered à decree as against him. 
In execution of that decree he caused the 


holding to be sold and it was, as a matter , 
of fact, sold to defendant No. x5 for . 


Rs. 500. On the 13th of December 1912, 


so it is alleged by the plaintiffs defendant | 


No. 15 obtained delivery of possession. 
The plaintiffs case is that defendant 
No. 15 was their benamidar, and that they 
obtained possession of Phekan Singh's hold- 


ing on the 13th ot December 1912, and was 


the learned Subordinate Judge the plain- 
tiffs never at any time obtained possession 
of the disputed lands although in his view 
they are undoubtedly entitled to :posses- 
sion thereof. In the result he has given the 

laintiffs a decree for possession of schedtle 
A lands and for mesne profits as against 
defendants Nos. I to II, and against de-. 
fendant No. 13. In regard to schedule “B 
lands he has come to the conclusion that the | 
case of the defendant No. 12 is substantially 


“ correct. Accordingly, he declined to give 


the plaintiffs any decree for’ póssession 
in respect of schedule B lands. "^7 7 
Defendants Nos. I to 11 have appealed 
to this Court and the plaintiffs kaye "pre- 
sented a cross-objection as against the fnd- 
ing of the learned ‘Subordinate’ ‘Judge 
that the’ plaintiffs have failed to’ establish 
their case in regard to’ schedule B- lands 
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as against defendant No. 12. Mr. Sushil 
. Madhab Mullick on behalf of the appellants 
takes the point that, in the circumstances 
"to be at once mentioned, the pleintifis' 
sult was not maintainable, and that it 
Should have been dismissed by the learned 
" Subordinate Judge. 
~ ` I have already said that the ostensible 
auction-purchaser was defendant No. 15. 
The case of the plaintiffs is that defendant 
. No. 15 was their benamidax, and that. the 
" purchase was made by them, although in the 
name of defendant No. 15. In this view the 
plaintiffs cited the -auction-purchaser as a 
defendant in the action. Defendant No. 15, 
' however, filed a written statement in which 
' he claimed a beneficial interest in the prop- 
erty purchased. In other words, he wholly 
detiied the claim of the plaintiffs that 
in the matter of the auction-purchase he 
. &cted as the benamidar for the plaintiffs. 
. Now, this was the -position up to the 31st 
of May 1920. On that date the plaintiffs 
presented a petition to the Court asking 
' the Cout to dismiss defendant No. 15 from 
` the action. Thereupon, the Court’ directed 
` that the name of defendant No. 15 should 
‘be struck off from the record of the suit. 
The contention of Mr. Sushi] Madhab 
: Mullick is, that the suit could not proceed 
‘in the absence of- defendant No. r5. He 
` says that itis not right that he should be 
subjected to another action at the 
. instance of defendant No. 15, and that 
it is only right and proper that his liability, 
if any, should te determined in the presence 
both of the plaintiffs and of the defendant 
“No. 15. In my opinion, the objection is 
“One that should have been taken in the 
. Court below. It does not appear from the 
order sheet or the judgment of the learned 
. Subordinate Judge that it was ever contend- 
éd’ before the Court below by the plaintiffs 
‘that the consequence of dismissing de- 


-  dendant No. 15 from the record of the suit 


. was that the suit could not proceed. 

' Hed the defendants taken this point in the 
' Court below it would have been open to 
. the plaintiffs to bring defendant No. 15 
agáin on the record. That objection was 
' not taken, and it is quite impossible for us 
"in' this Court to entertain an argument às 
to -non-joinder ‘of parties. Mr. - Sushil 
. Madhab Mullick explains to us that 
' point ‘is not that the suit ‘should be dismis- 
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Sed; but that -his liability should be deter- 
mined in the presence of defendant No.15. 
But as, for the reasons to be presently stat- 
ed, we have come to the conclusion that 
the defendants Nos. x to II are not liable 
for mesne profits, it is wholly unnecessary 
to examine the contention of Mr. Sushil 
Madhab Mullick. 

It is-next urged by Mr. Mullick that the 
sale-certificate which is the document of 
title of the plaintiffs has not giventhe plaint- 
iffs any title to schedule A lands. The 
argument is founded upon the evidence 
of one of the plaintiffs," to be found at 
page 21- of the paper-book.  Pratab 
Mandal, one of the plaintiffs, -giving 
evidence .in the suit said as follows : 
“The entire jote of Phekan is in 7 dags. 
Only 3 big dags are in the sale-certificate 
but are in my possession. Those 4 
dazs. The other four dags are not 
in the sale-certificate; are 40 to 
50  bighas in area. I took delivery 
of possession according to the  sale-certi- 
ficate. At the time of auction-sale I 
did not know that there were 4 other dags 
besides the 3 dags that were to be sold. 
It'was at the time of taking delivery of 
possession 1 came to know of the other 
4 dags”? Now this evidence establishes 
that he took delivery of possession of the 
entire area, namely, 244 bighas; but that. 
the sale-certificate mentioned only 3 dags, 
end it does not mention the other 4 dags 
which are undoubtedly included within 
this block of 244 bighas. 

In order to succeed, Mr. Mullick must 
establish that the sale-certificate has not 
given the plaintiffs any title to schedule A 
lands. In my opinion, the contention is 
one which cannot for a moment be up- 
held. The argument must be based, if 
at all, upon the sale-certificate itself, In 
other words, we must decide, upon the con- 
struction of the sale certificate, whether 


-the Court conveyed schedule A lands to 


the plaintiffs. The sale-certificate de- 
clares the title of the purchaser to the land 
specified at the foot of the certificate. It 
is necessary then to see what are the lands 


' So specified. If Mr. Sushil Madhab Mul- - 


lick is right in his contention, that the lands 
specified did not include the disputed lands 
then, of course, it will be impossible to hold 
that the plaintiffs have any title to the dis- 


M 
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puted lands.. The specified lands are des- 
ctibed in these  words:—'' Inventory of 
244 bigas 10 kathas jote lands at an annual 
rental of Rs, 41-12-90 besides cess, together 
with trees and clumps, houses, and bam- 
bóo (clumps) standing on the same, situate 
in Mauza Shankerpur, Parganah, Haraut, 
Thana and  Sub-Registry Office Araria. 
The decree-holder is: the 16  annas pro- 
prietor. The lands have not been subject to 
Survey operations. " If the sale-certificate 
ended here, the argument which has in 
fact been advanced before us could not 
foramoment be entertained by this Court ; 
but thenthere are these words which follow 
and the. whole argument is based upon a 
description which, in iny opinion, is a sub- 
sidiary description and a false description. 
The words are these :— | 


Kitas. North. . South. East. . West. 
-3, Chaman ' Ajab Sukan Samda 
Miser. Mandal, . Gope, Ghat. 

2 xu Gopal Padu Samda- Lacha- 
Miser. Singh, dhar. dhar. 
| 3... Govt.  Hiyalal Rupan Samda- 

. lands. Miser. Mandal. dhar. 


‘The question then is, . was the land sold 
by-the area which is to be found in the 


document, or, was it sold by the boundaries . 


mentioned iu. the. document. The question 
is iessentially a' question of fact ; parcel or 
no, parcel that, is how | it has been 
déscribed in the cases on the point. Now 
the rule is this :— 

“ When- the presmises is sufficiently des- 
cribed,'as by giving the particular name of 
close, or otherwise,. an. erroneous addi- 
tional description will be rejected as a 
‘false- demonstration’; butif there is not 
this certainty in the first description as 
if. itis expressed in general terms and a 
particular description is added, the latter 
controls the former and limits the generality 
of the earlier description. " There is un- 
doubtedly a conflict between the two des- 


criptions,- and the question which we'have : 


to consider is, whether the wordsconstitut- 
ing the second description should be rejected 
aza false description, , or whether they 
should be read as words of restriction. 
The test, in my opinion, is this: if the first 
description is sufficient in itself to identify 
th? land-which is conveyed, -then, if there is 
a confictDetwéen the first” description and 
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the second description, the second dessi 
cription oüght to be rejected as a false des- ` 
cription ; but if the first description is not'' 
sufficient by itself to identify the lands ^ 
intended to be sold, then the second dés-' 
cription ought to be read as restricting the 
operation of the grant. The question then 
is this: is the first description sufficient 
in itself to identify the lands.in dispute? 
In my opinion, there can be no doubt 
that the words’ are quite. sufficient: 
to identify the disputed land., Not 
only is the area given but the 
annual rental is given which is 
Rs. 41-12-0. The description is quite sufi- 
cient itself to identify the entire block of - 
land which was held by Phekan Singh 
and for which he paida rent of Rs. 41-12-0. 
That being so, the second description must 
be rejected as a false description, 

It follows, therefore, from this finding 
that the plaintiffs are entitled to recover 


‘possession of schedule A lands. The next 


question is, whether the defendants or 
any of them are liable for mesne profits. 
Now, on this point the learned Subordinate - 
Judge has come to the conclusion that the 
plaintiffs’ case as to possession and 
dispossession is wholly untrue. There is 
no evidence on the record that the defend- 
ants or any of them at any time before 
the summons was served on them were 
or was aware of the fact that Phekan 
Singh’s holding had been.purchased by the 
plaintiffs in execution of a  rent-decree 
obtained against Phekan.Singh. The de- 
fendants Nos. I to rr had admittedly a 
good title to schedule'A lands by their 
purchase. "That being so, it was necessary 
ior the plaintiffs to give them notice of 
their purchase before they could make the 
defendants liable for mesne profits. Now, 
the defendants Nos. I to ir sold the sche- 
dule A lands to defendant No. 13 long 
before ‘the suit was actually instituted. 
In my opinion defendants Nos. 1 to II 
are not liable for mesne profits. 
Defendant No. 13 contends that the ques- 
tion as between him and defendants Nos. 
i to rr should be left open: I am unable 
to agree with this contention, Defendant 
No. x3 was in atual occupation of the land 
when stimmons was served upon him. 
Hé should have delivered possession of the. 
disputed land to. the plaintiffs forthwith, . 
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From, the time he received summons in the 


“suit. he became a wrong doer. That being 


so, heis liable for mesne profits from the 


. date when summons was actually served 


upon him. We accordingly modify the 


“decree passed by the Court below. The 


plaintiffs are entitled to a decree for poss- 


ession as against defendants Nos. 1.to 11 and. 


‘defendant No. 13. They are also entitled 


_ to .a decree for mesne profits in respect 


of schedule A lands from: defendant No. 
I3 from the date of the service of sum- 


mons upon defendant No. 13 up to the ` 


date when defendant No. r3 makes over 
quiet and peaceful possession of the lands 
to the plaintiffs. 
as. to costs in this Court. 

“There is a cross-objection by the plaintiffs 
asagainst the findingof the learned ‘Subor- 
dinate Judge in respect of schedule B lands. 
In ‘tiy opinion the cross-objection should 


not be entertained. The plaintiffs and de- -` 
fendant: No. 12 are all in the category of ` 


respondents, and itis unusual for one res- 
pondent to ‘maintain cross-objection as 
against another respondent: It appears 
that the plaintifis were out of time and 
they could not possibly have filed an appeal 
as against defendant No. 12... They, there- 
fore, adopted this device to get rid of the 
question of' limitation. That being, so, 


we will not consider the cross-objection . 


of the plaintifs which must be refused. 
Kulwant. Sahay, J.—1 agree. 
Z. E. s Cross-objection dismissed. 
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" ., CALCUTTA HIGH COURT, 

AFPEAL FROM ORDER No. 4IQ OF ‘1020. 
- July 25, 1922. ` 22 
Present -—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Thomas 

oy Richardson, Kr. : 

KISHORI MOHAN PAL--PLAINTIFF— 

- l APPELLANT 

^— VEYSUS 


PROVASH CHANDRA MONDAL AND. 


OTHERS—DEFENDAN TS—RESPONDENTS.. 

Partition décree, execution of—Delay in furnish- 
ing ‘stamped’ paper—Limitation, operation Uf— 
Limitation- Act( I X-of 1968), Sch. -,. Avi. 182... 


There will be no order ' 


Although a decree in a partition suit is not : 


formally drawn up until paper bearing the stamp 
prescribed by Art. 45 of Sch. I to the Stamp Act 
is supplied to the Court, limitation for the execu- 


tion of such a decree runs, under-Art..182 of Sch. I . 


,to the Limitation Act, from the date of the decree, 
t.e., the date on which the judgment is pro- 
nounced,and not from the date on which the Court 


receives the requisite stamped papers. [p. 647, - 


col 2.j Y 

Appeal against the order of thé Subordi- 
nate Judge, First Court, of. . 24- 
Pargannas, dated the 28th of. September 
I920.: ES 


Babu Makendranath Roy, (with him Babu 
“Sarat Chandra Mookerjee), ior the Appel-. 


lant.—The plaintiff applied for the execution 
of. the decree made in a suit for partition, 
The learned Subordinate Judge was in error 
in holding that the period of limitation was 


to be counted from the date on -which the. 


Court received. the necessary stamped paper. 
But the, wording of Art. 182 of the Limi- 
tation Act isclearand plain. It says, "three 
years from the date of the decree and the 
date of the decree is undoubtedly tbe 24th of 


. March 19r4:and the decree bears,that date." 


The application for execution was made 
on the 21st July 1920. The judgment was 


‘pronounced on the 25th March and that 
was the date of the decree, vide Order 


XX,r. 7, Civil Procedure Code. 


Golam Gaffar Mandal v.Goljan Bibi (t), 


Bhajan Behari Shaha v. Girish Chandra 
Shaha. (2). 
Babu Jatindra Nath Lahirt,-icr some of the 
Respondents.—I submit that the ` decision 
in fotindra Mohan Tagore v. Bejoy Chand 


application for execution is not barred as is 
contended by the other .side. 
matter that the decree is dated the:25th 
March 1914, as the Commissioner’s’ report 
and the map which forms part 


over, the decree in the .present case was 
signed’ by the learned Judge- on the 2nd 
January 1926 as no stamped paper . was sup- 
plied till then. A decree for partition cannot 


(1) 25 C. 109 [13 Ind. Dec. (N. S.) 75. 
B5 19 Ind. Cas. 410; 17 C. W. N. 959. ° 
3)-.32-€..483. - EE to 


m 


.- Mahatap (3), citedby the learned Subordinate- 
. Judge has been correctly relied on and so the 


It does not, 
of the - 


decree are dated the 27th June 1914.' More- - 


: be finally drawn up until the proper stamped : 
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paper is supplied. So limitation is to run 
from the 2nd January 1920. The cases cited 
by my learned friend do not touch the 
point in the present case. ; 

Babu M. N. Roy; for the other Respond- 
ents, agreed with the contention of Babu 
J.. N. Lahiri. 

. Babu Mahendranath Roy, replied briefly. 


; JUDGMENT. 

Richardson, J.—This is an appeal by the 
plaintiff arising out of an application. for 
the execution of the decree made in a 
suit for partition. The respondents who 
havé appeared are four of the defendants 
in the suit. They are described in the appli- 
cation as judgment-creditors while the 
plaintiff and the remaining defendants 
arè described as judgment-debtors. The 
decree bears date the 25th March r9r4. 
The application was made on the rst 
July 1920, more than six years later. 


The only question is, whether execution: 


is barred by limitation. No previous appli- 
cation for execution having been made, 
the period of limtation provided by Art. 
182 of the Limitation Act is three years 
from the date of the decree. The words 
aré plain and unambiguous and prima facie 
this application is out of time. 

Under the Stamp Act of r899 a decree 
for "partition is chargeable with duty to the 
amount prescribed by Art. 45 of Schedule 
I of the Act and the expanse of providing 
the proper stamp is to be borne by the par- 
ties to the decree in such proportions as the 
Court directs. The result is, that a decree 
for partition is not formally drawn up until 
paper bearing the proper stamp is supplied 
to the Court. The decree is then engrossed 
on the stamp paper and signed by the 
Judge. 

In; the. present case the decre?» was signed 
by the Judge on the 2nd January 1920, 
no stamped paper having been furnished 
till on or shortly before that date. 

In the judgment appealed from the 
learned Subordinate Judge has held that in 
the case of a decree for partition limitation 
runs from the date on which the Court 
r2ceives the requisite stamped paper. He has 
given no reason or authority for this view 
other than the decision of this Court in the 
case of Jotindra Mohan Tagore v. Bejoy 


n 


Chiidar, Mahatàp. (3). 
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It is not necessary to say whether one 
agrees or does not agree with that de- 
cision. The question discussed is not the - 
question which arises in the present 
case. The learned Judges were not there 
construing Art, 182 of the Limitation Act. 


In this Court the learned Vakil for the 
respondents has said all that could be said 
for his clients. He has in particular called 
our attention tothe fact that, although the 
decree’ is dated the 25th March rI914, 
it is expressed to be “passed in terms 
of the Commissioner’s report dated the 
27th June. 1914 which and the map 
fled along with it do form parts of 
the decree.” The 25th March rgr4 1s, 
nevertheless,.the correct date of the decree 
because that is the day on which the judg- 
ment was pronounced (O. XX, r. 7, 
Civil Procedure Code). The r port of 
the Commissioner appointed to make the 
partition. had already been received, by 
the judgment the report was adopted 
subject to certain variations and, in connec- 
tion with those variations, certain directions 
of a ministerial character were given to 
the Commissioner which the . Commis- 
sioner had merely to obey. The order-. 
sheet shows that the Commissioner sub- 
mitted a report on the: 27th Tune 1974. 
That report has not been placed before us. 
But I have no doubt that it did no more - 
than state that the Commissioner had done 
what he was directed to do by the judg- 
ment of the 25th March toz4. That judg- 
ment was the fine! judgment in the sut and 
it was so regarded, by the Subordinate 
judge who delivered it. Tke decree. is 
in accordance therewith. The directions © 
in the judgment were sufficient to indicate 
should by framed, and 
thers was no need of any further judg- 
ment. 


The delay in signing the decree was ` 
due not to any fault of. the Court or to any 
cause beyond the control of the parties but 
solely to the delay ofthe parbes in sup- 
plying the requisite stamped paper. Any 
party desiring to have the decree executed 
might have furnished the stamped paper 
at-any time leaving the expense of provid- 
ing it to be adjusted by the Court in con- 


‘nection. with the .costs of the execution, . 
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The circtitmstanees disclose no ground for: 


saying that limitation did»not run from . 


the date of the decree.as provided by Art. 
182 ot the Limitation Act, and if authority 
be needed, reference may be made to Go- 


lam Gaffar Mardalv. Geljan Bibi (x) and: ` 


.' Bhajan Behari Shaha v. Girish Chandra 
Shaha (2). ..- 


'I.may add that much time and labour ` 


would be saved ifthe Court would resist 
such attempts as the present to go behind 
the plain words of a. positive enactment: 
In my opinion th» appeal succeeds and the 
application for execution must be dismissed. 
In the. circumstances, we make no order 
as to the costs cf this Court or cf the Court 
below. . - | | 
Sanderson, C. J.—1 agree. 
W. C. Aa 
| Appeal allowed. 


` PATNA HIGH COURT. 
APPEAL, FROM ORIGINAL DECREE No. 55 
OF 1920.. 
February 9, 1923. -, 
Present :—Mr. Justice Das and Mr. Justice 
: . Kulwant Sahay. - 
Babu CHATTRAPAT PRATAP BAHA- 

‘DUR SAHI—PLAINTIFF—APPELLANT 

- VEYSUS 4 

C. G. LEES—DEFENDANT NO. I AND 

-Musammat RAM MURAT KUER— 

Pro: forma DEFENDANT—RESPONDENTS. | 

Adverse possession— Ejectinent. suit— Burden of 
proof—Suit arising out of order in proccedings 
under s. 145, Criminal Procedure. Code— Necessary 
parties—Thakbast map, value of. 

In an action for ejectment it is incumbent cn 
the plaintiff not only to prove bis title but also 
that he has been in possession witkin twelve years 
cf the date of the suit. [p. 649, col. 2.] 

Ina suit for possession arising out of an order 
made-under section 145 of the Criminal Procedure 
Code, the‘ plaintiff has-a cause of action only as 
against the person whese possession has been 
confirmed by the order and is not bound to implead 
as parties to the suit any other person who might 
have à claim to the property in dispute. [p. 649, 
col zl- | : 

The object of the Thakbust Survey which pre. 
ceded the Revenue Survey, was to ascertain the 
position of boundaries and areas of estates and 
pillages,-it was ro.part of the duty of the Revenue 
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Cffcc1s conducting the- thakbust operations tozi 


record prescriptive rights. [p. 650, col. 1.]- 


Thakbust maps,-therefore, are good cde 
: ut . 


of possession at the time they were made, b 
they.are no evidence of title acquired by prescrip- 
tion or adverse possession. [p. 650, col. 1.] 


11 Ind. Dec. (N. 8.) 170, relied upon, 


Appeal from a decision of the Subordinate 
Judge, Second Court, Muzaffarpur, dated 
the 26th November r919. 


Satcowri ` Ghosh Mondal. y. Secretary of State -* 
for India in^Council, 22 C. 252 at pp. 257, 258:. 


lw 


- 
Lj 


Messrs. S. N. Rai and Sultan’ Ahmad, e 


for the Appellant. 


Messts. P. Kennedy, S. K. Mitra 'and' < 
S.C. Mitra, for the Respondents. . 


JUDGMENT. 


Kulwant Sahay, J.—Mauza  Majhara ` 


Shaikh in Tappa Khadda, District Champa- 
ran, originally belonged to the Bettiah Raj 
and it was granted by the Raj as a rent- 


free tenure.to the predecessors of the plaintiffs .. 


more than 60 years ago and it is now owned 
by the plaintiffs and they are in possession 


thereof. Within the said Mauza there is - 


a lake which has been surveyed in the last: | 
Cadastral Survey and bears Khasra Nos. 1446, 


1448, 3233 and- 1446-3275, to 1446-3208. 
Out of these survey plots, plots Nos. 1446, 


1448 and 3233 measuring about 163:48 ` 


acres are under water and the parties claim 
jalkar rights therein. Survey Nos. 1446- 
3275 to 1446-3298; measuring about 2°33 
acres, are culturable lands. The defendant is 
the Manager of the Talsaraya Factory 


and Mauza Walsaraya and several other. 


Mauzas are held by the Factory under a 
mokarrart grant, dated the 3rd November 
1888, under the Bettiah Raj and in the 


wu 
1 


mokarrart deed the dalkay right in Tappa = 


Khadda is expressly excluded from the 
grant. The plaintifis allege that they have 
been in peaceful possession of the’ galkar 


bearing Survey Nos. 1446, 1448 and 3233, | 


but during the last Revisional Survey the - 
plaintiffs came to know that the defendant ` 


‘had settled Survey Nos. 
1446-3298 with several tenants and wrong- 
fully appropriated. the rental in respect 


1446-3275 to . 


thereof on the allegation that the said ' 
lands appertain to Mauza Jawakatia covered `` 
by their mokarrari, but ultimately those - 


: plots were recorded in the Record of Rights 
‘as\.appertaining. to the plaintiffs Mauza . 
-Majharia Shaikh and the tenants with whom ` 


bat 
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'the lands had been settled abandoned the 
same, and the lands are now in the khas 
possession of the plaintiffs. As regards 
the jalkar 1446-1448, and 3233, there was 
a proceeding under section 145 of the 
Code of Criminal Procedure between the 
defendant and the servants of the plaintiffs 
wherein the Magistrate found the defendant 
to be in possession and the plaintiffs allege 
that they have been dispossessed from these 
jalkar plots by reason of this order under 
section 145 of the Code of Criminal Procedure. 
The plaintifis brought the present action 
on ‘the 2xst October 1918 praying for 
adjudication of their title to plots Nos. 1446, 
1448 and 3233 and for recovery of possession 
thereof with mesne profits and for the re- 
covery of Rs. 117-9-0 being the amount 
of rent alleged to have been “realised by the 
defendant and appropriated by him on 
account of the rent of plots Nos. 1446-3275 
to 1446-3298. The defendant raised various 
pleas and contended tnter alia that the 
plaintiff did not disclose any cause of action 
as against him, as he was merely the Manager 
of the Factory ; that the disputed yalkar 
wás in possession of the lactory for more 
than 70 years, and that the plaintiffs 
were never in possession thereof and he 
denied the plaintiffs title to possession 
and their right to recover mesne profits 
and damages. The learned Subordinate 
Judge has found that the jalkar plots Nos. 
1446, 1448 and 3233 are situated within and 
appertain to Mauza Majhariah, but that 
the plaintiffs have failed to prove possession 
within 12 years of plots Nos. 1446 and 1448, 
and that the defendant has proved adverse 
possession for more than 12 years. He has, 
therefore, dismissed the plaintiffs suit as 
regards those two plots. As regards plot 
No.,3233, he has found that the plaintiffs 
have proved their possession within 12 years 
and has made a decree in their favour in 
respect of this plot. As regards the claim 
for damages for plots Nos. 1446-3275 to 
1446-3298 the learned Subordinate Judge 
has dismissed the plaintiffs’ cldim and-the 
learned Counsel for the plaintiffs does not 
press his claim as regards the damages 
in this appeal. There were two plaintiffs 
in the suit, but the present appeal has been 
filed only. by the plaintiff No. 2, and the 
plaintiff No. 1 who is a ward of the Court of 
Wards, has been made respondent in the 
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| appeal. 'The only point pressed in.the appeal 


is.as regards the plaintiffs’ right to plots 
1446 and 1448. 


The first point which arises for decision . 


in this appeal is as to whether the suit i: 


maintainable as against the defendant in .. 
the case as he is merely the Manager of the 


Lalsaraya Factory, the proprietors whereof 
have not been made defendants. 
nedy for the respondent argues that the 
action being in ejectment and the defendant 
being merely a Manager of the Factory, 
the suit is not maintainable without the 


Mr. Ken- . 


^ - 


properietors of the Factory being made , 


To my mind there is no substance 
in this objection. The cause’ of action 


alleged in the plaint is the dispossession | 


by the defendant on account of the proceed- 
ing under section 145 of the Code of Criminal 
Procedure. In that proceeding Mr. Leer, 
the defendant, was declared to be in posses- 
sion and the plaintiffs have got a. cause 
of action against the person who has actua ly 


dispossessed them. Moreover, the suit cannot ` 


be defeated on account of non-joinder 


.of the proprietors ofthe Factory. If it be 


shown that they are not properly represented - 


in the present action by the Manager, 


the defendant No. r, they might not be: 


bound by this decree, but that is no reason ` 


for dismissing the suit. . . 


The main question, however, for decisien *: 


in. the appeal is as regards the title of the , 


plaintiffs to the Jalkar. The learned Sub- 
ordinate Judge has found that the /Jalkar 


- 


appertains to Mauza Majharia Shaikh and l 


itis apparent on a refrence to, the Thukbust 


Map of 1845 and the Revenue Survey Map : 
of 1846 that the disputed Jalkar is situated, - 


within the ambit of Mauza Majharia. 
plaintiffs would, therefore, be prima facie 
entitled to possession of this Jalkar unless 
they have lost their title by being out of 


possession for more than twelve. years., 


‘The: 


~ 


The learned Government Advocate for the , 
appellant argues that the title being in the - 


plaintiff; the onus was on the defendant 
to prove adverse possession for more than 


twelve years but the action being in eject- . 


ment it is incumbent upon the plaintiffs ` 


not oaly to prove their title but also that 
they have beea in possession within twelve 
years of the date of the suit. The question 


of onus, however, is;not of, any importance |. 
in the present case inasmuch as both sides 
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have produced evidence and the Court is 


entitled ‘to comé-fo a finding ‘upon tbe: 


evidence-as a' whole as to whether the 
plaintiffs or.the defendant have been in 
| possession -within ‘the statutory period. 
Ag regards the evidence of possession, 
the.’ plaintiffs rely on the Survey Map of 


1846, which shows the western portion of. 


the Jalkar:to be in Majhariah. - They also 
. rely on the Khatian of 1895, Ex. 20, which 
‘shows the dispüted Jalkar in the possession 
of Dhanukdhari Singh and others, ancestors 
of. the plaintiffs, in Mauza Majharia Shaikh 
through: their tenant Teka Kamkar. They 
also rely on -Jamabandi papers, Exhibits 1 to 


12, for the years 1904 to 1913 which show 


settlements made by the 8-annas proprietors 
of village Majharia and realization of rents 
forthe Jalkar. 
produced oral evidence to prove the fact 
of their possession and they argue that the 
evidence on the record proves their possession 
from the years 1846. down to 1913. As 


against this, the defendants rely on. the. 


Thakbust Map, Exhibit A. A. of the year 1845 
wherein there is an entry as regards the 
disputed Jalkar to the following cfiect: 
“ River Mun Jalkar appettains to Mauza 
Sundaria and land belongs to this Mauza.” 
. (The translation in the printed paper-book 
to-the effect that:the land belongs to the 
“said Mauza” is clearly a mistake for 
“this Mauza", the word in the original 
being. haza which means ‘this’ and not 
“said. Now the defendant's case is that 
the: falkar in dispute, although situated 
within the ambit of Mauza Majharia Shaikh, 
is‘a’ part of- a continuous Jalka which is 
known as Jalkar Sinduria and which belongs 
. to-the Factory and. reliance is placed upon 
the Thakbust Map to show that in the 
. year 1845 the Jalkàr in dispute was found 
to be a part of the Sundaria Jalkar although 
lying on thé lands of*Majhariah. ' No doubt, 
theše Thak-Maps “are good évidence: of 
possession: at the ‘time’ they were made, 
but théy are no evidence of title scauired 
by prescription or adverse possession. The 
objéct of. the. Thakbust Survey, which 
preceded -the Revenue  Sutvey, ‘was to 
ascertdin: the position of boundaries and 
aréa of “estates and villages. and it was 


no part of the duty of the Revenue’ Officers- 


conducting the Thakbust -operations to 
record prescriptive rights, (See notes on 
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In addition to this, they have. 


(N. 8.) 170, ` 


(1923... 
the old Revenue Surveys of Bengal, Bihar, 
Orissa and Assam by Captain F. C. Hirst, 
and the remarks of their Lordships of the 
Privy Council in the case of Satcowrt Ghosh 
Mondal v. Secretary of State for India in 
Council (1). ‘The value of the entry in the ` 
T hakbusi Map is further very much diminish- 
ed' by the Revenue Survey Map which was 
prepared the next year 1846, wherein 
this jalkar is shown as belonging to Manunza 
Majharia and. not to Mauza Sundaria. , In 
fact, the Survey Map of 1846 clearly shows 
that the eastern portion of the lake was 
included in Lalsaraya, and if the western 
portion which is now in dispute was also 
outside Majharia and included in Sundaria, 
the said western portion would also have 
been shown in the same way as the eastern 
portion. Therefore, the entry in the Thak 
Map is not of much help to the defendant 
in the present case. ‘The defendant was 
produced bandobasti papers, Exhibits A to 
A4 and B to F8, from the year 1906 onwards 
to show tliat the Factory used to settle 
Jalkars with tenants, but in those papers 
there is nothing to identify the Jalkars ` 
settled, with the plots in dispute now. 
We only find a mention of Sundaria or 
senwaria Jalkar and the Bandobasti papers | 
by themselves are not sufficient to prove 
the defendant's possession of the /alkar 
now in dispute. The same remarks apply 


.to the cash books showing realization of 


rents in respect of the Senwari Jalkar. 
The defendant has also produced kabuliats 
Exhibit E series, the earliest of which is 
dated the 13th September, 1914. "These 
kabuliais show settlements by the factory 
of a large number of /aikar Mahals, one of 
which is in Majharia Shaikh, but as I have 
already remarked they do not go far enough 
to establish adverse possession for more 
than twelve years. The defendant has also : 
examined several witnesses to prove the 

fact of his possession. His witness No. 3, | 
Jang Bahadur Singh, says that he took 
s2ttlement of the disputed Jalkar from the 
Factory in 1306, 1307, and 1308, and his 
witness No. 4 Lalkshman Mallah, claims 
to have taken settlement of the same Jalkayr 
from the Factory from 1301 to 1309 Fasli. 
This period overlaps with the lease of the 


(1) 2250252 at pp. 257, 258; 11 Ind, Dex, 


“a w - r 
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witness No. 3, Jang Bahadur Singh, and the 
. evidence of these witnesses who speak of 
having taken settelments of the Jalkar 
from the Factory is, to my mind, not reliable 
The learned Subordinate Judge has, however, 
placed reliance on the evidence of Mr. Reid 
and Mr. Finzel, who were Managers of the 
Factory before the present defendant Mr. 
Lees. As regards the evidence of Mr. Reid, 
he was Manager of the Factory from 1901 
to 1910. He speaks of the possession of 
the Factory over the Jalkar and Narkat 
in the lake by the side of the Factory. It 
does not appear from his evidence that he 
was referring to the Jalkar now in dispute. 
He was examined on Commission and 
interrogatories put to him and the answers 
given by him do not, in my opinion, establish 
the possession of the defendant over the 
identical Jalkar now in dispute. There 
ire admittedly other Jalkars in possession 
of the Factory and they are close to the 
Factory. Therefore, his evidence is not 
sufficient to establish adverse possession 
of the defendant. As regards Mr. Finzel, 
he was Manager from March to September 
I9II. Hé no doubt says, that he knows 
the Jalkar in suit and that he made séttle- 
ment of this Jalkar with certain persons, 
but in cróss-examination he says that he 
las no idea of the boundaries of the disputed 
, Jalkar or lake and in a vast sheet of water 
extending over several miles this sort of 
evidence is not sufficient to prove adverse 
possession over the disputed land. As 
regards Mr. Lees, he says in his evidence 
that he knows the Jalkar in dispute and 
that it is in the possession of the Factory. 
He, however, became Manager in September 
I9grri and he cannot speak of previous 
possession from his own knowledge. - He 
gives reason for his opinion that the Factory 
is in possession of this Jalkar from a long 
timé because the 'Thakbust Map of 1845 in- 
cludes the Jalkar in Mahal Sonbaria. An- 
other reason that he assigns is that in Febru- 
ary 1897, he went to the /alkar in dispute 
inthe company of Mr; McLeod on a pigstick- 
ing é cursion. Mr. McLeod set' the reeds 
on fite and on asking who was going to 
pay the damages, Mr. McLeod said, that the 
whole of it. belonged to him. Now this 
statement of Mr. Lees is, to my mind, 
not legal evidence as regards the possession 
of the Factory over the disputed Jalkar in 
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the year 1897. This is the whole. of the evi- 


dence on the record and in my opinion it is 
not sufficient to prove adverse possession of 
the defendant over the Ja/kar in dispute. 
The only documentary evidence in support 
of the defendant is the T'hakbust Map of 
I845: and Mr. Lees in his evidence admits 
that he has got no other document to show 
that the Sonbaria Jaikarv includes the 
disputed Ja/kar. I think that the plaintiffs 
have succeeded in proving their possession 
within twelve years and.they are entitled 
to a decree for possession of this disputed 
Jalkar 1446 and 1448 also. 

I would, therefore, set aside the decree of 
the Court below as regards these two Jalkars 
and decree the suit in respect thereof with. 
costs. The plaintiffs wil be entitled to 
mesne profits in respect of these Jalkars the 
amounts whereof will be ascertained by the 
Court below. 

Das, J.—I agree. 

Z. K. Decree set aside. 


CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE DECREE NO. 1449 
OF 1920. 
| June 14, 1922. 


Present :— Justice Sir Asutosh Mookeriee, 
KT., and Mr. Jutice Chotzner. 


‘GONESH RAM AND OTHERS—PLAIN- 
TIFFS—ÀAPPELLANTS 
VEYSUS ` 
GANPAT RAI AND OTHERS-—DEFENDANTS 
— RESPONDENTS. ' 


Pleadings—Specific performance of contract, suit for 
—Pleading and proof, variance between, effect of 
— Part performance. | 

The plaintiff in a suit for specific performance - 
of an alleged contract embodied in a certain docu- 
ment cannot, after the case made by him in the 
plaint has completely broken down, be permitted 
to abandon the case made in the plaint and to 
invite the Court to examine whether a completed 
agreement may or may not be spelt out of cor- 
respondence antecedent to the document. The 
Court would not, in a case ofthis description, 
p^rmit the plaintiffs to depart from the case made 
in the plaint, as the Court discourages, as a rule, 
variance between pleading ‘and proof. The test 
applied in such cases is, whether, if the variance 
were permitted in favour ofthe plaintif, the dc. 


"ieadant would not be taken by surprise and be 


prejudiced thereby. This rule:is applied with: 


. Rama Prosad 


. plaintiffs in a suit for 


7 


."erformance of 
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special strictmess in cases of specific performance 
of contracts. But where there has been a part 
performance the Conrt may struggle -with ap- 
patently conflicting evidence rather than dismiss 
the suit. [p. 653, col. 2.] 

Appeal against the decree of the District 
Judge, Dinajpur and Darjeeling, 
the .23rd of February 1920, affirming the 
decree of. the Subordinate. 
Darjeeling, dated the 25th August rgIQ.: 

Babus Dwarkanath Chakrabutty (with him 

Rabu Kali Kinkar Chakratulty, for the 
Appellants.—This was a suit fot the specific 
a contract for the sale of a 
House, There was a, completed contract made 
on the 26th: September 1917. My difficulty is 
that there are concurrent findings of the 


 " lower Courts against me. But I invite your ' 


Lordships to lock. at the antecedent corres- 


pondence between the parties which leave. 


no,room to doubt that there was a completed 
contract the specific performance of 
which can be sought. 

Babu Ramchandra Majumdar, (with him 
Babu Mohesh Chandra. Banerjee tor Babu 
Mukherjee and Babu 
Mritunjoy Chaiterjee,) for the Respondents.— 
I object to my friend's inviting your 
Lordshipsto gc beyond the plaint and the 
pleadings and look into the antecedent 
correspondence. . The . Court. should - not 


permit the plaintiffs, to depart from. the case’ 


made in the plaint. 
Babu D, X.. 
brief. 


JUDGMENT.—This is an appeal by: the 
specific  perform- 
ance of a contract of sale of a house. The 


Chackerbutty, epee in 


plaintiffs came into Court on the allegation... 


that a completed contract for sale 
was made on the 26th September 1917 
by’a person named Sidhi Gopal Misser, 
who acted for the first defendant and 
had 


the house and the land. ‘The first defendant 
repudiated the allegations of the plaintiffs 


while the second. and third defendants 


claimed. the protection accorded to bona 


fide purchasers for value without notice. 


In the Trial Court the plaintiffs produced a 
document which was marked Exbitit I 
and purported to embody the agreement 
which the: plaintiffs: sought to- 
specifically, The Court, held an laban 


4 
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dated . 


J udge, l 


authority to enter into a valid 
agreement on his. behalf for the sale of. 


. Misser on behalf of the first defendant. 


enicice 


. [1923 | 


investigation and came. to the. conclusion 
that this document, which purported to be 
an agreement to sell and was alleged to have. ' 


- 
= 


been written by Sidhi Gopal Misser on.the - 


26th September 1917, was not in existence: -. 


at the date of the institution of the suit, ee 
‘and, further, thatit had been manufactured. 


collusively during the progress of the trial.. 


On this finding, the Subordinate -Judge 


declined to make a decree for specific per | | 
He further stated that, in any . 


formance. 


event, as the plaintiffs had not sought equit- . 
able relief with clean hands, he must deéline : 
toexercise in their favour the discretion 


Relief Act. Upon appeal, the District Judge 
affirmed the findings of the Court of first 


vested in him by section 22 of the specific . 


mi T 


instance as to the. document mentioned. ' 
and the authority of Sidhi Gopal Misser 5, 


to complete the contract. 


'The Distiict 


Judge held that Sidhi-Gopal was not authc- l 


rised to complete the contract and that he- 


did not do so in fact. On the invitation,- 


of the plaintiffs, however, the Distzict Judge 
considered the antecedent 


dence between the parties and 


uiu NP EE 


correspon- f 
came 


to the conclusion: that only negotiations , 
had taken place, which had not matured ' 


into a completed contract. In this. view 


the District Judge affirmed the- decree niaile 


by the Trial Court. 


J » 


On the present appeal, the finding of the: 
Courts below as to Exhibit I has not been ` 
questioned; but we have been invited to | 
examine thé correspondence which -precéded ` 
the execution. of that document and to hold . 


that they disclose a completed contract 
between the parties. 


The respondents Have < 


taken exception to the adoption of this, 


course. 
not accept the invitation of the appellants 
to examine the correspondence with a view 


close a concluded agreement 


We are of opinion that we should ' 


. to determine whether they do or do not Gis- | 
between | 


the parties antecedent to the exhibit already | 


mentioned. 


The plaintiffs came into Court on the alle- : 
gation that the negotiation culminated in : 
a contract on the 26th September 10917 and. 
that such contract was made by Sidhi Gopal " 


No 
doubt, the document was, not annexed ' to 
the plaint. But it was produced, ‘at the 


Arial and was. made , the, foundation of the.” 


wee ~ tt 


~ 


t 
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-case for the plaintifis. 'That.case has com- 
pletely brokerüi down. ‘The plaintiffs cannot, 
in: $uch.circumstances, -be permitted. to 

: abondon' the case they made-in the plaint 

: and to invite the Court to examine whether 

a. completed agreement may or may not be 

‘ spelt out of the antecedent correspondence. 
: The Court would not in a case of this 
description, permit the plaintiffs to.depart 
from the case made in the plaint, as the 
: Court. discourages, as.a rule, variance bet- 
ween pleading and proof. The test applied 
in.such cases is, whether if the variance 
were permitted in favour’ of the plaintiffs, 
.defendants .would be taker by surprise and 
be prejudiced thereby. Jalim Singh v. 
Choonee Lal (x), Nabadwipendra Mcokerjee 
v. Madhu Sudan Mandal (2), Sital Das v. 


‘Pariap Chunder Sarma (2), Satish Kantha Roy 


^v. Salis Chandra (4), Ishan Chandra Dhupr 
v. Nishi Chandra Dhupr-(5), 
Gribala Debi (6), Haji Umar Abdul Rahiman 
.v. Gustadji Muncherjt Cooper (7), Mota- 


bhoy Mulla Essabhoy v. Mulji Haridas (8). 


. This rule is applied with special strictness 
. in cases, of specific performance of. contracts. 
- Hawkins v.: Malibv (9) one contract was 
alleged and another was proved, with. the 
result that the bill was dismissed. .No 
. doubt where there has beer a. part perform- 
. ance:the Court may struggle with apparently 
-. conflicting evidence rather than dismiss the 
'Suit; This appears to have been the view 


-adopted by. Lord Cottenham in Mundy v. 


‘Jolliffe (x0). In the case before ts, there 
“is no question of. part performance. On 
.the other hand, the findings of the Courts 
below make it abundantly clear that the 


11 Ind. Cas. 540; 15 C. W. N. 882: 
I6 Ind. Cas. 741; x8 C. W. x 473. 
TN (3) 3 Ind. Cas. 408; 1r C. L. 
e i i m Cas. 689; 3o C. n J- 475 24 
62 
P ek 41 Ind. Cas. 378; 29 C. L. J. x5; 22 €. W. N. 
Mu 53: 
(6) 34.Ind. Cas. 444; 23 C. L. J. 429. 
(7) 34 Ind. Cas. 268;,20 C. W. N. 297; 3 L. W. 
E (r916) x M. W. N. 137; 30 M. L. J. 444 (P. C.) 
29 Ind. Cas. 223; 42 I. A. 103; 17 M. L. T. 
m. 28 M.L. J. 589; 13 A. L. J. 529; 19 C. W. N. 
213; 21 C. L: J. 507, 17 Bom. L. R- 460; 2 L. W. 
..524; (1915) M. W. N.. 522; 39 B. 399 (P. Sh 
(9) (1868) 3 Ch. App. 188; 37 L.'J. 
T. 397;.16 W. R. 269. 


(1) 
. (2) 


kang b 17 


gi (£839) 5 My. & Cr, 167; 9 L. J. Ch. 95; 3 Ir ` Dec, (x. 2) 458, relied upon. Be Moa yg 


1045; 48 R: R. 262; ur E. R. 334: 
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Hira. Lal. v. . 


ih referred to. 


` held that the jajmanka brit was not 
. [p. 654, ‘col. 2.] 
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conduct of the plaintiffs hiak been through- 
out of such.a character as to disentitie the ru 
to assistance from the Court. 

The result is, that the decree made by 
the District Judge is affirmed and this ap- 
peal dismissed with costs. . 

B.N. — Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 
l 30I OF I921. ` 
March 9, 1923. 
Present.—Mr. Justice Ross. 
JHIN GUR. OJHA 
DEFENDANTS—APPELLANTS 
. VEYSUS 
MEGHNATH PANDEY-— 


PLAINTIFF— RESPONDENT. 
‘Limitation Act ( I X of 1908), Sch. I, Art, 116— 
Paus of non-transferable 
of title and quiet enjoyment, breach of— Suit to ye- 
cover consideration, maintainability of— Limila- 


> tion. 


Plaintiff sued to recover possession of a certain 
share in a jajmanka brii sold to him by the defend- 
ant by aregistered deed, or, in the alternative, for 
the recovery of the amount paid by-him as consider- 


AND OTHERS— 


intevest—— Covenants’ 


r 


ation for the sale. It was found that the jajmanka : 


brit was not saleable: 

Held, (x) that the contract, although ineffective 
to transfer the jajmanka brit to the plaintiff owing 
to the unsaleable nature of the property, was not 
an illegal contract in the sense of being contrary 
to law or morals, and that, therefore, the claim 
for the recovery: of the amount paid as consider- 


ation for the sale was maintainable; fp. 654, col.2. 2 ; 


Scott v. Brown,(1892) 2 Q. B. 724,61 L. J.Q. B 
738; 4 R. 42; 67 L. T. 782; 41 W. R. 116; 57 J. P. 
213, Gedge v. Royal Exchange Assurance A ssoctation, 
(1900) 2 Q. B. 214; 69 L.'T. Q. B. 506; 82 L. T. 463; 
9 Asp. M.-C. 57; 5 Com. Cas. 229 ;. 16 T. L. R. 344, 
Hira Pandey v. Bachu Pandey, 35 Ind. Cas. 345; 
I P. L. J. 381; 2 P. L. W. 390, Sukh Lal v. Bisham- 
bhar, 37 Ind. Cas. 661; 


(2) -that- there having been a breach of the 
covenants of title and quiet enjoyment, the suit 
was governed by Article 116 of Schedule I to the 
Limitation Act, limitation having commenced -to 


` yun either from the date when the plaintiff -was 


dispossessed or from the date when the Court 
saleable. 


‘Bassu Kuar v. Dhum Singh 11-A. 47; 15: I. A, 
211; 5 Sar P.-C. J. -260; 12 Ind. Jur. 450; 6 Ind. 


39 A. 196; 15 A. L. J: 41, 
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Javerbhai Jorabhai v. Gordhan Narsi, 28 
Jad. Cas. 442; 39 B. 358; 17 Bom. L. R. 259, Ba? 
Diwali v. Umedbhai Bhulabhai Patel, 36 Ind. Cas. 
564; 40 B. 614; 18 Bom. L. R. 773, distinguished. 

Appeal from a decision of the Subordi- 
nate Judge, Patna, dated the 15th Sep- 
tember 1920, confirming that of the Munsif, 
First Court, Patna, dated 31st July 1919. 

Mr. Rai T. N. Sahay, for the Appellants. 

Messrs. S. Dayal and Brij Kishore Pra- 
sad, for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendants against the decree of the Subordi- 
nate Judge of Patna, affirming the decision 
of the Munsif in.a suit brought by the 
plaintiff. for recovery of possession of 
a 2-annas 3-pies share in a jajmanka brit 
sold to him by a registered deed on the 
27th of February 1914 by the defendant 
Jhingu Ojha, or, in the alternative, . for 
recovery of Rs. 400, the considration for 
the sale. i 

The Courts below håve held that the 
jajmanka brit was not saleable, and con- 
sequently the plaintiff could not be given 
possession but they have given him a decree 
for Rs. 400 with interest. 
"Two grounds are urged in second 
appeal; the firstis that when an illegal 
act has been performed by the parties and 
one has advanced money to the other 
on an illegal consideration, he cannot 
recoverit. The second ground is, that the 
suit is barred by limitation. 

In support of the first ground, reference 
was made to Halsburys Laws of England, 
Volume VII, p. 399 where it is said that 
“if the illegality of a transaction isbrought 
to the notice of the Court and the person 
invoking the aid of the Court 1s himself 
implicated in the illegality, the Court 
will not assist him." The decisions in 
Scott v. Brown (r) and Gedge v. Royal 
Exchange Assurance Association (2) were 
referred to. Now these were both cases of 
illegal contracts, and the nature of the cases 
to which the rule applies has been described 
iii the passage in Halsbury referred to above. 
The text-writer speaks of contracts which 
are expressly prohibited by Statute, con- 


1892) 2 Q. B. 724,61 L. J. Q. B. 738; 
4 oe 2 T. 782; 41 W. R. 116; 57 J. P. 213. 
^ Q) (1900) 2 Q. B. 214; 69 L. .J. Q. B. 506; 
82 L. T. 463; 9 Asp. M. C. 57; 5 Com. Cas. 229; 10 
TL R 344: 
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tracts that are illegal at Common Law as 
involving the cominission of acrime or tort, 
and contracts which are unlawful as being 
coatrary to public policy; contracts 
which are not actually urlawful but merely 
void, either by Statute, such as gaming and ' 
wagering contracts or on .grounds of public . 
policy, such as contracts in general restraint 


. of trade, 


It is quite clear that in the present cas 
the' contract is not of this nature. It 
may not have been effective to transfer 
the jajmanka brit because of the unsale- 
able nature of the property, but itis not 
au illegal contract in the sense of being 
or morals. 

- ‘There is nothing in the decision in Hira 
Pandey v.` Bachu Pandey (3) to support any 


'such:contention, while in Sukh Lal v. Bi- 


shambhar (4), it was held that thereisnothing 
in law to prevent a Maha Brahmin mort- 
gaping his rights to offerings receivable by 
him in his professional capcity. I am 
not concerned with the. effect of the trans- 
fer but merely with the nature of the act. 
It seems to me impossible to hold that 
such a transfer is an illegal contract in- 
volving the consequence that no rights 
can be claimed under it of anv kind. - 
With regard to limitation, the argument 
is that as .the consideration has wholly 
failed, this.is a suit for money had and 
received for the use of the plaintiff and, 
therefore, itis governed by Art. 62.0f the 
Limitation Act, and consequently time 
would begin to run from the date of the 
contract and the suit was barred on the 
tith September rgi8 when it was brought. 
Two decisions were referred to in sup- 
port of this argument, Javerbhai Jorabhai 
v. Gordhan Narsi (5) and Bat Diwali v. 
Umedbhai Bhulabhat Patel (6). These were 
both cases of mortgages which were illegal 
under the provisions of the Bhagdari Act, 
and consequently it was held that the 
consideration for the mortgage tailed ab 
inilio and the suit must be governed by 
Art.*62. But as I have already held the 


(3) 35-Ind. Cas. 345; 1 P. Ie J. 381; 2 P. L: W. 


390. 
(4) ^37 Ind. Cas. 661; 39 A. 196; 15 A. L.J. 41. 
(5) 28 Ind. Cas. 442 ; 39 B.358; 17 Bom. L. 


R. 259. 
(6) 36 Ind. Cas. 564; 40 B. 614; 18 Bom, I. 
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present contract: was not barred by any 
Statute, and it cannot be said that the 
consideration wholly failed. The plaintifi 
having entered into possession of the jaj- 
manka brit and remained in possession 
until he was dispossessed on the 30th Au- 
gust 1918 by his -vendor’s son, time would 
begin to run either from that date or from 
the date on which it was held by the Court 
that the property had not passed by the sale 
[Bassu Kuar v. Dhum Singh (7)). There 
is a distinct stipulation in the convey. 
ance that if there was any defect in title, 
' the vendee would be competent to realise 
the  consideration-money with damages. 
This was a registered instrument and as 
there was a breach, both ofthe covenant 
for title and of the implied covenant 
for quiet enjoyment, the plaintiff was en- 
titled to bring his suit within six years of 
the breach. In my opinion the suit was 
within time and this appeal must fail. 
In the last place, it was urged that 
the question ofthe liability of the sons of 
Jhingu Ojha who have been substi- 
tuted for their father, now deceased, in 
the present appeal, as between them in their 
personal capacities and the decree-holder 
should be left open to be gone into in exe- 
cution. That question, in my opinion, does 
not arise. The present appellants have been 
substituted for their father and they are 
bound by the result of the appeal. 

The appeal is dismissed with costs. 


Z. K, Appeal dismissed, 


(7) Ir .47; 15. A. 211; 5 Sar. P. C. J. 260; 
72 Ind, Jur. 455; 6 Ind. Dec. (N. 8.) 458. 
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 CALCUTTA HIGH COURT. 
APPEAL’ FROM APPELLATE. DECREE. NO. 
I241 OF 1920. 

July 24, 1022. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
SYAM LALL NASUA—PLAINTIFE— 
APPELLANT 

Í vVOFSTCS 
BRINDABAN CHANDRA AND OTHERS—- 
DEFENDANTS— RESPONDENTS. ^ 

Landlord and tenant— Rent suit, dismissal of— 
Relation of landlord and tenant not established — 
Subsequent suit for ejeciment—Res judicata. 

Where in a rent-suit by alandlord against an 
alleged tenant the latter sets up a title in himself, 
and'the Court dismisses the suit, holding the 
relation of landlord and tenant to be . not 
established, the decision is conclusive on one 
point and one point alone, namely, that the 
defendant was not the tenant of the plaintiff 
during the years for which rent was claimed. The 
decision cannot operate as yse judicata on the 
question of title in a subsequent suit to eject the 
defendant as a trespasser. 

Mrigendra Nath Saha v. Krishna, Chandra Saka, - 
61 Ind. Cas. 201; 33 C. L. J. 334, followed. i 


Appeal against the decree of the Additiona! 
District Judge, Tipperah, dated the oth 
of February 1920, reversing that of the 
Munsif, Third Court, at Comilla, dated 
the 27th of February 10919. ROO 


Babu Ramdaayal De, for the Appellant.— 
My client brought this suit for the purpose 
of ejecting the defendants who he says 
are mere trespassers and as such cannct 
be allowed to stay on hislands. 'The Court 
of Appeal below has.reversed the judg- 
ment of the first Court which was in ‘my 
favour on the ground that my suit is barred 
by the operation of the principle of ves 
judicata inasmuch as a previous suit which 
was brought by my client against these 
defendants failed. My contention is that 
the learned Appellate Court below is wrong 
in applying the principle of res judicata 


„ ‘to this case. That was ajudgmentin a suit 


for rent, and this is a suitin éjectment. 
It is inconceivable how res judicata cones 
in. What is the precise effect of the de- 
dision in the rent-suit in respect of the dis. 


l ‘pute in the present case? My-learned friend 


cannot say that this matter or the ques- 
tions at issue in this “case were directly 
and substantially in issue in the previous 
rent suit-and that .they..wete finally 


regard as trespassers. 
| Saba v. Krishna Chandra Saba (x). 


m . 
= 


' I918 the 


` first 
, app 


be 


(1) shows 
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Gecided sc as to preclude this suit from 
beinz instituted. The matters in issue 
in the former case were whether the defend- 
ants were tenants for a certain period under 
the plaintiff and, if so, whether they were 
in arrears or not. But in the present sut 
the plaintiff seeks to eject the defendants 
on the ground that they have absolutely 
no titleto the land and are, therefore, tres- 
passers. ‘The matters in issue in these two 
suits are entirely different. I submit that 
the Appellate Court below has proceeded 
on wrong linesin thinking that the title 
of the plaintiff has been lost by adverse 
possession by the defendants whom I 
Cites Mirgendra Nah 


‘Babu Jotindra Mohan Ghosh, for the 


| Respondent was not called upon. 


JUDGMENT.—This -is an appeal by the 
. plaintiff in a suit for 


ejectment. 
for the plaintiff is, that he sued the de- 
fendants for arrears of rent in I9I5 
on ‘the allegation that they held the dis- 


puted land under him as his tenants.. 
. In that litigation, 


the defendants pleaded 
that they were not tenants under the plain- 


. tiffs and set up a title in themselves. The 
framed an issue in the. 


Court, thereupon, i 
following terms: `“ Is there any relationship 
of landlord and tenant between the parties. 

The Trial Court came to the conclusion upon 
the evidence that the plaintif bad failed 
to prove the relationship of landlord and 
tenant. between the parties and in this 
view dismissed the suit for rent on the 
a2nd March rory. On the zīst May 
plaintiff instituted the present 
suitto eject the defendants on the allegation 
that they were trespassers. The 
instnace decreed the 
eal the District Judge has reversed 
the decision. It was argued in the Courts 
below that the decision in the rent-suit 
operated as res judicata. There can 
no room for doubt that | the 
decision does. not operate as res judicata, 
but the parties are not agreed as to the pre- 


‘cise effect of the decision in respect of the 
, controversy in this litigation. The judg- 


ment of this Court in M wgendra r Krishna 
that the decision in ihe 


^(r) 6r Ind, Cas. 201-336. T J. 334 
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rent-suit is. conclusive upon one 
point and one point alene, namely, 


that the defendants were nct the tenants 
of the plaintiff during the years for which 
rent was then claimed ; that is, from 13th 
April 1910 to 12th April 1913. No other 
questions were es: entiallyin dispute at that 
stage, and they cannot rightly be regarded 
as matters directly and substantially in 
issue in the suit and finally decided therein. 
The effect of the decree in that suit upon 
this litigation then is, that the defendants 
must be deemed not tohave beenthetenants 
of the plaintiff since the 13th April r9ro. 
The present suit, as we have stated, was 
instituted on the 21st May 1918 and the 
plaintiff must consequently prove that he 
was in possession of the disputed land within 
I2 years antecedent to that date. Accord- 
inglv, in view of the decision in the rent 
suit, he is to prove his possession after the 
21st May 1906 and before the r3th April 
r9ro. He might have beén in possession 
during this period in one of two ways. 
namely, either by direct occupation or by 
possession through tenants. He has not es- 
tablished that he was directly in possession 
during this period; nor has he proved that 
the defendants during this period held as 
tenants under him. The defendants, on the 
other hand, have established that they have 
been in occupation for more that 40 years 
before the commencement of the present 
litigation. In such circumstances, the 
possession of the defendants must be 
taken to have been adverse to the plaintiff. 
The District Judge has consequently held 
rightly that the title of the plaintiff, if any, 
has been extinguished by adverse pos- 
session and that the suit must be dismissed 
with costs. l 

The result is that the degree of the Dis- 
trict Judge is affirmed and tkis appeal 
dismissed with costs. 


N. H. Appeal dismissed, 
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; PATNA HIGH: COURT. 
(Mat SIMONIAT, Surt No. 3 OF: 1922. 
^Janüary 36171923. 


“ADELAIDE ‘CHRISTIANA LISH-— 
-PLAINTIFF alb l 


j versus 
l DAVID LISH AND, OTHERS DarENDANTS, 
Letters rss (Patna), cl,  27-—JDivorce Act 
e V_of 1869), . ;7——'Matleys matrimonial," 
meaning of Suit fór declaration. of validity of 
marriage, maintainability. of— Jurisdiction of High 
Our 
The expression ` matters’ -widtrimonial” used 
in clause 27 oi the Letters Patent of the Patna 
High Court is identical with that used in section 
_ 4 0f the Divorce Act, and the meaning to be attached 


to it in the Act and the Letters Patent must be . 


consonant and identical. -[p. 658, col. 2.] 


The jurisdiction of the High Court in matters 
matrimonial, therefore, is. only such jurisdiction 


as is comprised within the próvisions of the Divorce' 


Act. -[p. 658, col. 2.] 
i E v. ‘Gonsalves, 13 B. L. R. 109, referred 


The High Court, has, therefore, no jurisdiction 
to entertain a suit for a mere declaration that plain- 
tiffs marriage with the defendant is lawful and 
dad [p 658, col., 2.] : 


Section 7 of: dis Divorce Act merely indicates 
the ptinciples upon which the Court shall generally 


act and in no way enlarges the scope of the juris-. 


diction conferred upon the Court as defined in: 
those sections of: the Act where jurisdiction “is 
expressly. ‘categorized. [p. 658, col. 2] 
Matrimonial suit. . 
` Mr. Yunus, for the Plaintiff. 
Mr. Baikuntha Nath M ier, for the 
Defendants.. i 
| JÜDGMENT. —rhis. was a suit purport- 
ing to be a matrimonial suit entered as No. 3 
of 1922 brought. by.one Adelaide Christiana 
Lish asking that-this Court might be pleased 
: to declare that her marriage with one Charles 
Lish on the roth July 1916 was “a perfectly 
valid and lawful marriage ;” she does not 
“ask for any other rélief except the usual 
formal alternative prayer that the Court 
might be pleased to grant such other relief 
as it might ‘think’ fit and proper. Now,. 
it is' not here necessary for me -to dilate 
upón the circumstances in connection with 
which this litigation was comménced. It 
is, I think, sufficisdt to state that they- 
appear’ to be unusual; the plaintiff haviug, 
apparently, first married one Thomas Lish 
in 1868, then one Horace John Wilson in 
1594 and, finally, Charles a in 1016. This 
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Charles Lisl? was, it is said, a brother of 


her first husband. All these. gentlemen: 
| s are "décàaied; having - died : respectively in 
i Present --Justice Sir - Jolin Bucknill, Ex 


1890, 1492, and 1917. Thé question which 
has, of course, dt ónce arisen is'as to whether 
a suit of this kind can be brought in this 
Court. Now, the learned Counse! for the 
plaintiff -has argued with much ingenuity 
that, by virtue of clause 27 of the Letters 


Patent constituting this High Court of Judi- 


cature (7.e.,'that of Patna). which were dated 
oth February 1916, it'would appear: that 
a suit of this nature can be instituted in 
this High Court. ‘This clause ofthe Letters 
Patent runs as follows:— 

“And We do further ordain ikat the 
High Court of Judicature at- Patna shall 
have jurisdiction, within the Province’-of- 
Bihar and Orissa, in matters matrimonial 
between Our subjects professing the Chris- 
tian religion :' Provided always that nothing 
herein contained shall be held to interfere l 
with the exetcise of any jurisdiction in 
matters matrimonial by any Court not 
established by Letters Patent within the 
said Province, which is lawfully possessed 
of that" jutisdiction.” 
© Now, it is obvious that the first point 
which ‘has to be considered" is as to what 
is meant by the phrase “ matters matri 
moriial'" and, I think, it is possible ‘that if 
these’ words Weré to be constrüed-in their 
widest conceivable’ meaning. it may ‘be that 
they might cover jurisdictioti over & suit 


` asking for 4‘ declaration- that a marriage 


was valid. The learned Coutisél 'refers 
‘here to what may be termed the matrimonial . 
matters within the jurisdiction of the’ Pro* 
bate, Divorce arid: Admiralty Division of 
the High Court of Justice in’ “England: . That 
Court under its jurisdiction’ (which ‘that 
Division inherited from the' Court df Divorce 
and "Matiibionial Causes) , was entitled ` ‘to 
profiounc : " decreés ‘iit connection, amongst 
other matters, with thé dissolution of marii- 
age; the nullity of marriage áüd'the-estab- 
lishment of the legitiniacy and’ tlie validity’ 
of marriages. : ‘THe learned Counsel for the 


“plaintiff suggests that when the first Sup preme 


Courts were established iir india Giihel y 
i Calcutta they posséssed a similarly uires- 
tricted jurisdiction i if cónrection With matri: 
inoiial questions and under Which there’ 
could Have been ri ghtly entertained’ a suit 


- for & declatation that a ‘particular’ marriage i 


rdt 


4 
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was legal ‘and valid. He. points out that 
by clause 35, of the Letters Patent of 1865, 
under which the High Court of Judicature 
at Fort William in Bengal was re-established 
(which, whilst revoking previous Letters 
Patent of the year 1862, continue that High 
Court), it-was declared that the High Court 
of Judicature at Fort William in’ Bengal 
should have jurisdiction within the Bengal 
Division of the Presidency of Fort William 
“in matters matrimonial Maid Our Subjects 
 professing the Christian religion.’ ‘The 
learned Counsel urged that at that date it 
was probable that there existed in that High 
Court an unrestricted matrimonial juris- 
diction and that at that date a suit, such as 
the present one brought in.this Court, could 
have been there entertained. However that 
may be, the Indian Divorce Act (IV of 1869) 
clearly altered the position as to jurisdiction 
so far as High Courts established prior to 
the date of the enactment are concerned. 
This Act, which came into operation on 
the rst April of r869, declared in its pre- 
amble that it was exepedient to amend the 
law relating to the divorce of persons pro- 
fessing tbe Christian religion and to confer 
upon certain Courts jurisdiction in matters 
matrimonial and it proceeds later to define 
the nature of those matters which are to 
be regarded as matrimonial and in respect 
of which Courts are to have jurisdiction. 
In clause 4 it is laid down as follows:— 
“The jurisdiction now exercised by the 
High Courts in respect of divorce a mensa 
ei loro, and im all other causes, suits and 
matters matrimonial, shall be exercised by such 
' Courts and by the District Courts subject 
to the provisions in this Act contained, and 
not otherwise except so far as relates to the 
granting of marriage licenses, which may be 
granted as if this Act had not been passed." 
It is not contended here (indeed, it isa 
matter of common ground) that there is 
nothing in the Indian Divorce Act which 
definitely contemplates that a suit asking 
for a declaration of validity of a marriage 
comes within its purview. My attention 
has, however, been tentatively drawn to 
section 7 of the Act which reads thus : 
“Subject to the provision contained in 
this Act the High Courts and District Courts 
shall, in all suits and proceedings hereunder, 
act and give relief on principles and rules 
which, in the opinion of the said Courts, 
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are, as, nearly as may be, conformable to 
the principles and rules on which the Court 
for divorce and- matrimonial causes in Eng- 
land for the time being acts and gives relief.” 

This section, howevcr, to my mind merely 
indicates the principles upon which the 
Courts shall generally act.and in no way 
enlarges the scope of the jurisdiction as 
defined in those sections of the Act 


where jurisdiction is expressly categorized} 


It is, I gather, admitted that had the Letters 
Patent establishing the Patna High Court 
been promulgated in the. year 1868, there 
could have been no doubt whatever that 
its jurisdiction (whatever it may have been 
before) would have been delimited by this 
section 4 of the Indian Divorce Act: but 
it is suggested that as the Letters Patent 
establishing this Court only came into effect 
in 1916, the words “‘ matters matrimonial" 
as used in clause 27, may be construed as 
conteniplating a larger jurisdiction than 
that to which at any rate, High Courts exist- 
ing prior to the Indian Divorce Act of 1869 
were by that Act restricted. I have very 
little hesitation in coming to the conclusion 
that they cannot. In my view, althongh 
‘it is possible to read into the phrase “ ‘matters 
matrimonial” a very broad meaning, yet, 
when we find that that expression is identi- 
cal with that used in the Indian: Divorce 
Act, it is not unnreasonable to suppose that 
the meaning in both the Act and the Letters 
Patent should be properly construed as 
consonant and identical. For this reason, 
therefore, I think, that the jurisdiction- of 
this High. Court in matters matrimonial 
is only such jurisdiction “as is comprised 
within the provisions- of the Indian Di- 
vorce Act. The consequence of this view 
is that, in my opinion, this suit cannot be 
instituted in this Court. ; 


The only case bearing upon the mate 
to which my attention has been drawn is 
that of Gasper v. Gonsalves (x) decided by 
Pontifex, J., in. 1874 and I see that it is 
referred to in certain text-books relating to 
the Law of Divorce in India as an authority; 
'The suit in that case was for a declaratory 
decree that the plaintiff was a feme sole 
and not the wife of the defendant, and for 
an injunction that he might be restrained 
from asserting that she was his wife and 


(x) 13 B. E. R. 109g. 
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from attempting to enforce as against her 
any right as her husband. The circum- 
stances were certainly curious and it appears 


that the suit was undefended, nobody : 


representing the reputed husband. The 
learned Judge seems, with some diffidence, 
to have come to the conclusion that it was 
not competent under the provisions of the 
Indian Divorce Act of 1869 for an individual 
to ask the High Court for a decree that her 
or his marriage was invalid on such grounds 
as were in that case sought to be put for- 
ward but only on the grounds directly pre- 
scribed in the Indian Divorce Act itself. 
I should add that the grounds in the case 
in question were, substantially, that the 
wedding ceremony had not been properly 
carried out, that no Civil Officer had been 
present at the marriage and that no notices 
thereof had been given in accordance with 
the requirements of the French Law asit 
existed at the Settlement of Chandernagore 
in which the marriage was solemnised. 

A second question was raised as to which, 

however, I do not think that it is perhaps 
strictly necessary that I should «xpress 
any definite opinion but which I do not 
like to leave entirely unmentioned in view 
of the fact that it was actually argued. It 
was at first suggested that it was not possible 
for a suit to be brought at all for a bare 
declaration of the validity of a marriage 
without an application for some conse- 
quential relief. 'The point, however, has 
really disappeared as a result of the argu- 
ment and it is not now contended that, in 
view of the provisions of section 42 of the 
Specific Relief Act, such suit is not 
maintainable before an appropriate tribunal 
even though the only matter in respect 
of which relief is asked is simply that a 
certain marriage may be declared as having 
been legally and validly contracted. 
P&'The result, therefore, in this case will be 
that the plaint will be returned for the pur- 
pose of presentation before the appropriate 
Court. | 


The defendant who has appeared, namely, 


David Lish, the first defendant, is entitled 


to his costs. 
ZK. Jurisdiction declined. 
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BOMBAY HIGH COURT. 
First CIVIL, Appear No. 51 OF I92I. 
First CIVIL APPEAL No. 93 OF 1921. 
January 8, 1923. 
Present:-—Sir Norman Macleod, K., 
Chief Justice, and Mr. Justice Crump. 
VITHAL YESHWANT GAVDE— 
DEFENDANT NO. 2—APPELLANT 
VErSus 
SHIVAPPA MALLAPPA HOSMANI ; 
AND OTHERS—PLAINTIFFS AND DEFENDANT 
No. I—RESPONDENTS. - 
Hindu Law— Joint family—Mortgage of joint 
property by manager— Necessity—Burden of proof. 
Where the manager of a joint Hindu family 
mortgages joint estate, it is incumbent on the paT- 
ties supporting the mortgage to prove that the 
money raised on the mortgage was required for. 
family purposes; and where the mortgage is for 
Carrying on a family business, it is not sufficient 
for the mortgagee to prove by evidence that the 
mortgagor was carrying on such business. He 
must show that the money was required for such 
business. [p. 66r, col. 1.] 
E L 


Appeal against the decision of the First 
Class Sub-Judge at Belgaum, in Suit No. 
I95 of 1918, 4 

Mr. H. C. Coyajee, Counsel (with him Mr. 
D. R. Manerikar), for the Appellant.  - 

Mr. Nilknaih Atmaram, for Respondents 
Nos. I to 3. : 


JUDGMENT,—The plaintiff sued to re- 
cover on a simple registered mortgage-hond 
Rs. 9,400 principal and Rs. 9,400 as interest, 
with costs and future interests at I2 per cent. 
The original mortgagor was one Krishnappa 


Annappa. The pedigree of the falmily is as 
follows:—  : BS 
ANNAPPA 
| 
Yeshwant ah na 
; (Died 1903) (Died rgro) 
UMEN 
Vithal Kashinath Waman 
(Deft. No.2.) (Deft. No. 3.) (Deft. No. r.) 


E 


When the mortgage was executed Kashi 
Nath, the son of Yeshwant, the brother 
of Krishnaji, was separated from the family. 
The members who remained joint were 
Krishnaji, his son Waman and Vithal, the 
brother of Kashinath. A decree was passed 
in favour of the plaintiffs for Rs. 18,800, 
with costs and future interest at 12 per 


cent. per-annum on Rs. 9,400 from the suit 
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date till the expiry of six months from the 
date of the decree and at 6 per cent. there- 
after until satisfaction. On failure to so 
pay, the mortgaged property, excepting 
the interests of defendant No. 3, if any, in 
it, or a sufficient portion of it, was to be sold 
towards satisfaction of the mortgage. The 
personal remedy was held to be time-barred. 
The principal issue in the case was whether 
the mortgage was executed for a joint family 
necessity. The Judge found that issue 
in the affirmative. he 2nd defendant 
Vithal has appealed. In 1609, Krishnaji 
was the sole adult member of the family. 
He carried on an iron shop and a grocery 
shop, which undoubtedly were businesses 
belonging to the family. From 1906 to 
r9og Krishnaji had also carried on an oil 
shop. But that was a new business, aud 
so the other members of the family would 
not be liable for any debts which were due 
by that shop. In 1909 Krishnaji entered 
into a partnership with some other persons 
tó deal in mirabolams, and there can be 
no doubt that that could not be treated 
as a family business, and that Krishnaji 
would be liable for any debts which were 
incurred for that business. 

The law regarding mortgages of joint 
family property made by the manager of a 
joint. family governed by the Mitakshara, 
who is not the father of the other members, 
is laid Jue in Anant Ram v. Collector 
of Etah (x), a decision of the Privy Council. 
Such a siden it was held, could only 
be justified so far as it was wanted for the 
joint family purposes. If the necessity 
could not be established by direct evidence, 
it might be assumed, if it could be shown 
that reasonable care was taken to ascertain 
if such circumstances existed and the trans- 
feree acted in good faith. In either case 
the burden of proof was on the person who 
claimed the benefit of the mortgage. It 
was further held that if the mortgage-debt 
was not incurred for necessity, not even 
the mortgagor's own interest could be sold 
in enforcement of such a mortgage. 

In the suit mortgage-deed with regard 
to the amount taken from the mortgagee 


290 ; 20 Bom, L. R. 524; 34M; 
X. J. 291; Mu 323; 4 P. Li: "W. 226; 16 A, L. 
7.2453 23 M. L. J. 228; 22 C. W. N, 484; 27 C, L, 
35-363: ia 1733, (1918) M, W. N 446 (È. CJ. 
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it was stated as follows:—'' The amount. 
of rupees taken irom you by us for cur, 
needs arising out of some pecuniary diffi- 
culties; t.e., for the necessity of the business. 
of theshop belonging to the family of Krishnaji 
Annappa Gavde and the said minors is 
as follows: “Rs. 2,000 Krishnaji Annappa 
Gavde, one of us had taken from you on 
Irth January of 1909 by passing in writing 
a promissory-note Rs. Z,000 in cash and. 
Rs. 7,400 have been ‘received from you 
now. 

That statement in the mortgage-bond. 
would not be binding onthesecond defend- 
ant, nor would it avoid the necessity of 
the mortgagee proving that the mortgage- 
money was required for joint family pur- 
poses. ‘There is no evidence whatever that. 
at the time when the mortgage was exe- 
cuted either the iron shop or the grocery 
shop was in need of funds. There is no. 
evidence that the mortgagee took any steps 
to ascertain whether or not the money was. 
required for the family business, and, there- 
fore, it is difficult to see how the mortgagee 
has satisfied the burden of proof which lay 
upon him: But reliance was placed on, 
the decisionin Raghwnathjt Tarachand v. 
Bank of Bombay (2). ‘The plaintiff in. 
that case filed a suit on certain promissory- 
notes signed by the only adult male member 
of a joint Hindu firm carrying on an ances- 
tral trade, and it was held that the minor 
defendant’s share in the firm was liable, 
Mr. Justice Chandavarkar at page 81* said : 

“Assuming that the minor is governed by 
the principles of Hindu law, what is the 
Hindu Law on the subject ? Where a minor 
is a co-partner in a joint family, his skare 
in the family property is liable for debts 
contracted. by his managing co-parcener 
for any family purpose or any purpose 
incidental to it. If the family is a trading 
firm, the same rule must apply with this 
difference that the term family purpose or 
purposes incidental to ii, must here give 
way to the expression trading purpose or 
purposes incidental to it, having regard to 
the nature and objects of the family busi- 
ness. The calculating of a negotiable in- 
strumentis in the case, > of a jointifamily trad- 
ing as a firm, necessary for its existence 

(2) 2 Ind. Cas. 173; 34 B. 72 ; 11 Bom. T. R; 
255. < 
. * Page of 34 B.—[Ed.] 
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and its purposes. It is a necessary incident 
of the cdrrying on of the trade. Without 
it the firm could not gain credit iri the market 
dnd prosper.’ 

. With the greatest respect, I should say 
that assertion was far too wide. Although 
in the case of some joint family firms the 
circwating of a negotiable instrument may 
be a necessary incident of the business, it 
still must be shown that it is a necessary 
incident of the business carried on by the 
Hindu joint family whose membets the 
plaintiff seeks to make liable. I think 
it is most probable that from the evidence 
which was before the learned Judge, it 
did appear that in that family it was inci- 
dental to its business to circulate negotiable 
instruments. But I do not think that the 
argument holds good that an exception 
can be grafted to the rule laid down by the 
Privy Council When the manager of a 
joint Hindu family mortgages joint RUN 
it must still be incumbent on the parties 
supporting the mortgage to prove that the 
money raised on the mortgage was required 
for family purposes. No doubt, if the family 
is carrying on a trading business, it would 
be very much easier to prove that the money 
was required for the purposes of that trade, 
and so for family purposes, than if the family 
were mere agriculturists. But it is not a 
necessary inference that, because Krishnaji 
was carrying on two shops dealing in iron 
and groceries, and because he raised moneys 
by mortgaging family property, that the 
money was necessarily required for the 
purposes of the joint family business. There 
is no direct evidence as to what was the 
capital involved in the iron and grocery 
shops in 1909, but there is also no evidence 
whatever that they were in need of so 
much money as was raised by Krishnaji 
on the said mortgage. On the other hand, 
it has been proved that Krishnaji in r909 
was entering upon an entirely new venture 
with several outside partnérs which required, 
as the accounts show, considerable capital. 

It was suggested that before 1909 Krishnaji 
had been dealing in mirabolams. That 
suggestion is based on a statement made 
in the plaint in the suit filed by Kashinath, 
the 3rd defendant, for partition, in which 
he claimed a share in the mirabolam busi- 
ness. That by itself woüld not be evidence 
chat, asa matter of fact, Krishraji was carry- 


ing on mirabolani ee as a part of the 
family trade. Even if he was doing so, it 
would not be an ancestral business any 
more than the oil shop was. It seems to 
me, therefore, that the onus which lay on 
the mortgagee to prove that Krislinaji was 
entitled to mortgage in his favour joint 
family estate for family purposes has not 
been satisfied. The Judge | says at 
page 7: ''I fully believe that the suit-debt 
was borrowed by Krishnaji for joint family 
necessity, t.e., trade necessity as stated in 
suit-bond. It is not shown that Krishnaji 
had no necessity to borrow at the time of 
the suit-bond. Krishnaji was a man of 
business and I do not hence disbelieve the 
statement in suit-bond about the amount 
being taken for family trade necessity.” I 
have endeavoured to show. that the learned 
Judge has not appreciated, even if he con- 
sidered, the decision of the Privy Council, 
which shows that it is not sufficient for a 
mortgagee to prove by evidence that the 
mortgagor was carrying on a family business. 
He must show that the money was required 
that business. It follows that the appeal 
ust be allowed, and that the interest ‘of 
the second defendant in thé suit property 
must be excepted from the sale. 
The third defendant Kashinath was made 
a party to the suit and, although the suit 
was dismissed against him, he was ordered 
to pay his own costs. In his Appeal No. 93 
of 1921, it has been argued for the respon- 
dents that no appeal lies on the question 
of costs. In this particular case we think 
a principle is involved. But, apart from 
the question whether any principle is in- 
volved, since the second defendant has 
appealed, the whole decree of the lower 
Court is before us, and we can make any 
alteration we think fit in it. The principle 
invioved is due to the rule that costs follow 
the event, and that the successful party 
is entitled to get his costs, unless it has 
been shown that there is some very good 
reason why he should bear his own: Costs. 
This has not been done. The plaintiffs, 
therefore, will have to pay thë costs of 
the second and third defendants in the 


Court below and of their respective 
appeals. | ME 
W. C. A. Appeal allowed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
‘No. 882 OF 1921. 
March r6, 1923. 
Present :—Mr. Justice Kulwant Sahay. 
- Babu MAHADEO SARAN-—APPELLANT 
v . VEYSHS 

DHARAMNATH SAHAY— RESPONDENT. 
Landlord and tenant—Suit to eject transferee 
of tenani—Transferability—Burden of proof— 
Transfer of Property Act (I Vof 1882), s. 108 (j). 
In a suit by the landlord to eject a transferee 
from a tenant from homestead land, the burden 
is, in the first instance, on the plaintiff to prove 
that the tenancy was created before the Transfer 
of. Property Act was passed, before the onus can 
be thrown upon the defendant to prove the custom 
of transferability. In the absence of such proof 
the case must be governed by section 108 (7) of 

-the Transfer of Property Act. |p, 663, col. 1.] 


Appeal from a decision of the Officiat- 
ing Subordinate Judge, Saran, dated 
the 28th January 1927, reversing a deci- 
sion of the Munsif, First Court, 
dated the 23rd May rg17. 


' Mr. S. C. Mitiva, for the Appellant. 
.. Mr. Stveswar Dyal, for the Respondent. 
JUDGMENT.—This is an appeal by the 
plaintiff in an action in ejectment. The 
plaintiff is ‘the landlord of village Kanar. 
One Ram Prosad Lal had a homestead 
land in the village which he conveyed to 
the’ defendants Nos. r and 2 in the year 
1909. The plaintiff's case is that the hold- 
ing was not transferable and the defend- 
ants Nos. I and 2 by their purchase acquir- 
ed no valid title and he brought the present 
action for khas possession of the land. The 
plaintiff further alleged that Ram Prosad 
Lal had abandoned this homestead land 
sometime in the year 1905 or 1906 and had 
left the village and had gone away to some 
place in Bengal and that, therefore, in the 
year’ 1909, when the conveyance to the 
defendants Nos. I and 2 was executed, 
he had no right to sell the land and, there- 
fore, the defendants Nos. 1 and 2 acquired 
no interest by their purchase. The First 
Court found that Ram Prosad-had abandon- 
ed the holding before the conveyance of 
14909 arid, therefore, defendants Nos. I and 2 
acquired no interest by their purchase and 
he: decreed the suit for khas possession. 
There was an appeal to the District Judge 
by the defendants which was heard by the 
Subordinate Judge of Saran and the appeal 


INDIAN CASES. 


Chapra, | 


[163 


was allowed and the suit was dismissed. 

There was a second appeal to this Court 
which came up before Mr. Justice Sultan 
Ahmad and his Lordship set aside the judg- 
ment of the Court of Appeal below and 
remanded the case to be heard by the Dis- 
trict Judge or by some other officer to whom 
he may transfer it for fresh hearing. After 
remand the appeal has been heard by the 
Officiating Subordinate Tudge and he has 
set aside the decree of the Munsif and dis- 
missed the suit. The plaintiff now appeals. 

The learned Subordinate Judge has found 
upon the evidence that the alleged abau- 
donment by Ram Prosad in the year rao5 
or 1906 or at any time prior to the convey- 
ance of 1909 has not been proved. This 
is a finding based on evidence and is con- 
clusive in second appeal. But the learn- 
ed Counsel for the appellant argues that, 
assuming that the conveyance to the de- 
fendants Nos. I and 2 was genuine and that 
Ram Prosad had the right to sell in the 
year 1909, still it was tor the defendants 
to prove that the holding was transferable 
and as they failed to prove it, they acquired 
no title by their purchase. This argument 
is based on the assumntion that the hold- 
ing was created before the Transfer of 
Property Act was passed. The learned 
Subordinate’ Judge on this point has found 
that there is no evidence on tbe record 
that the tenancy of Ram Prosad was created 
before the passing of the Transfer of Prop- 
erty Act. The only evidence on the re- 
cord. was that the disputed land was 
part of Basgit, which existed. before the 
passing of the Bengal Tenancy Act, 
and he held that the plaintiff must prove 
that the particular tenant was created 
before the passing oi the Transter of Frop- 
erty Act before the onus could be shift- 
ed on the defendant to prove the ‘custom 
of transferability. The learned Counsel for 
the appellant argues that the Subordinate 
Judge was wrong in throwing the onus 
upon the plaintiff. His case is that the 
plaintiff, being the admitted landlord and 
the action having been brought in eject- 
ment, it was for the defendants to prove 
the custom of transferability. He relies 
on the case of Ambica Prasad Singh v. 
Baldes Lal (x). What was held in that case 


(1) 36 Ind. Cas. 126; x P. L. J. 253; 20 C. W. N. 
1113; 2 P. L. W. 417, i 
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was that, when a landlord sues a person 
on the allegation that he is'a trespasser 
and that person sets upa transfer from a 
tenant, it is for the defendant to prove both 
the tenancy and the validity of the transfer 
and that, in the absence of evidence to 
the contrary, ‘homestead land, comprised 
in a' tenancy created before the Transfer 
of Property Act, 1882, was passed, must 
be presumed to be non-transferable. It 
appears that in that case it was admitted 


that the holding was created before the 


Transfer of Property Act. There was no 
dispute as regards the time when the 
holding came into existence and it being 
admitted that the holding  wás created 
before the Transfer of Property Act, the 
ontis certainly lay on the defendants 
to prove the custom of transferability 
before he could-succeed. In the present 
case the defenddnts deny the fact that 
the present holding’ came into existence 
Before the Transfer of Property Act and, 
therefore, it was for the plaintiff to prove 
that the tenancy catne into existence 
before the Transfer of Property Act. 
' Mr. Siveswar Dyal for the respondents 
relies on the case of Mohendra Lal Sinha 
v. Krishna Kumari Debi (2) as an author- 
ity for the proposition that it is for the 
plaintiff to prove that the tenancy was 
created before the Transfer of Property 
Act, was passed before the onus ‘could be 
thrown upon the defendant to prove the 
custom of transferability. Although the 
question of onus was not discussed in this 
case, their Lordships proceeded on the 
assumption thatit was forthe plaintiff to 
prove, in the first instance, that the tenancy 
per created before the Transfer of Property 
ct. 
“In my opinion, the learned Subordinate 
Judge was right in holding that it was 
ior the plaintiff in the first instance to 
` prove that the tenancy was created before 
the Transfer of Property Act. This not 
being proved, the case must be governed 
by the provisions of section 108 (7) of the 
Transfer of Property Act and the holding 
. was certainly transferable. | 
In this view of the case, the appeal must 
be.dismissed with costs. 
.o£. K. Appeal dismissed. 


{2) 46 Ind. Cas. 656. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES NOS. 
2108 TO 2113 OF 1920. 

August 7, 1922. | 
Present—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 

DINA NATH PAL AND OTHERS—- 
PLAINTIFFS—APPELLANTS 
VEYSUS 
Raja SATI PRASAD GARGA BAHA- 
DUR AND OTHERS—DEFENDANTS— 
RESPONDFNTS. 

Bengal Tenancy Act (V I 11 of 1885), ss..3 (5), 
50—'' Rent” ^r section 50, if restricted to money 
veni—Rent payable partly in cash and partly in 
kind—Presumption, whether applicable——Statutes, 
interpretation of— Reference to history of Statute, if 
permissible. 

In section 50 of the Bengal Tenancy Act, the 
term ‘rent’ cannot be restricted to ‘money rent’. 
It bears the meaning attributed to it in section 
3, clause (5) of the Act. [p. 668, col. 1.] 

The substantive rule formulated in section 50 
(x) and the presumption embodied in section 50 
(2) of the: Bengal Tenancy Act do not become 
inapplicable because a tenure-holder or raiyat holds 
at a rent payable partly in cash and partly in 
kind, or entirely in kind. [p. 664, col. 2.] 

Although light may be thrown on the scope of 


& Statute by looking at what Parliament was 


doing contemporaneously and at the history of the 
Statute yet even when words in a Statute are so 
ambiguous that they may be construed in more 
than one sense, regard may not be had to the Bill 
by which it was introduced. [p. 666, col. 2.]. 
(Case-law considered.) i 
Reference is not permissible to the Report of 
a Select Committee in aid. of the interpretation 
of a statutory provision. [p. 666, col. 1.) 
Appeals against the decrees of the Special 
Judge, Midnapore, dated the 5th February 
1920, affirming those of the Revenue Officer, 
Midnapore, dated the 22nd April 1918. 
Babus Mahendra Nath Ray and Peary 
Mohan Chatterjee, for the Appellants. 
Dr. Dwarkanaih Miiter and Babu Probodh 
Chandra Chatterjee, for the Respondents. 


JUDGMENT.—These six appeals have 
arisen out of as many suits, instituted by 
tenants, under section 106 of the Bengal 
Tenancy Act, against their landlords, for 
the decision of disputes regarding entries 
which had been made in a finally published 
Record of Rights. The plaintiffs had been 
fecorded as settled saiyais under the defend- 
ants; they claimed that they were vayas 
at fixed rents. In support of their con- 
tention, they produced rent receipts which 
showed that each of them had held ata 
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-uniform rent for over, 20 years. In each 


“a case, however, the rent consisted partly 


of cash and partly of the money value of 
‘a fixed quantity of paddy. To take cre 
illustration : in the case of cre tenancy, 
the amount of rent as: ‘shown in the rent 
receipts was Rs. 20-Id-12gds-2k; 
amount is. made up cf Rs. 18- -13a-18gds- 2k 
as -cash rent and Rs. 1-3as-r4gds as the 
money value of two kuris 3 mans 1 khupi of 
‘paddy. These twoitems are shown sepa1ate- 
ly in the receipts up to the year 1902, and, 
thereafter, the' consolidated. sum alone. is 
shown as cash rent. Similar: observations 
apply to each of the other cases. In these 
circumstances,. the Revenue Officer “who 


‘tried the suits in the Court of first instance. 
held that section 50 of 'the Bengal Tenancy l 


Act was .not applicable. In his opinion 
the term. ‘rent’ in, that section did not in- 
clude rent in kind. The. result was. that 


the suits were dismissed. On appeal, the- 


Special Judge adopted the same construc- 


tion of section 50.and. confirmed the decision 


of the Revenue. “Officer. In this Court, 
the tenants have urged that section 50 
has not been, correctly interpreted by the 
. Courts below. 


Section 50. of the Bengal Tenancy Act 


_ provides ‘as follows:— ` 


“so: (1). 
and his predecessors-in-interest have held 


at a rent or rate’of rent which has not been. 
changed ‘from the time of the Permanent. 


Settlement, the rent or rate of rent. shall 


not be liable to be increased except on the. 


ground ‘of an alteration in the. area of the 
tenure or holding. 

. (2). Ifit is proved in any suit or other 
E proceeding "under this Act that either a 


"E tenure-holder: or vaiyat and his predecessors- 


in-interest have held at a rent or rate of 
ient which has not been changed during 
the. twenty years immediately. before the 
institution. of the suit. or proceeding, -it 
shall- be presumed, until the contrary is 


shown, that they have held at- that rent 


or rate of rent from the time of the Per- 
manent. Settlement." 
“This section’ must be read along with 


section 3 (5). which provides that, unless. 


there is something repugnant in the subject 
or.. context, rent, means. whatever is law- 
> "fully: payable: or. deliverable in money,.or 
kind by a tenant to his landlord on account 
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Where a tenure-holder or vatyat - 
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of the use or icone of the: land ‘held 
by the tenant. ‘This definition is in no way 
repugnant to the subject or context of 
section 50, and the term ‘rent’ in that section 
may .well. be replaced" by its equivalent 
as given in section 3 (5). This leads inevi- 
tably to the conclusion that the substantive 
rüle formulated in section 50 (1) and the 
presumption embodied.in section 50-'(2) 
do not. become inapplicable because a tenures. 
hoider or vatyat holds at a. rent payable, 
partly in cash and partly in kind or entirely 
in kind. 

A determined effort. was. -suetessfully. 
made in the Courts below.on behalf of the. 
landiords—and the attempt has: been, reso- 
lutely repeated here—to place a restricted. 
construction on section 50, by reference to the : 
report of the Select Committee of the Legis- 
lative Council of the. Governor-General which: . 
considered the draft of the Bengal ‘Tenancy: 
Bill at the final stage. It is well-kwnon. 
that there was, at.one time, some diver- 
gence of judicial opinion on the question, 
whether a produce. rent, which, though. 
varying. annually; with. the. -yarying amount. 
of the yearly. prodüce was yet fixed as-to. the 


4 


‘proportion: it was to bear to such produce,. 


was a fixed rent forthe purposes of sections, 
4 and 16 of Act X of 1859 and sections: 
4 and 17 of Act VIII of 1869 B. C. ‘Fhe. 
question was answered in the aftirmative, 
in a long series of decisions; Thakooranee 
Dossee v. Bisheshur Mookerjee (1); Miterjeet 
Singh v..Toondun Singh (2); Ram. Dyal 
Singh v. Luchmee Narain (3); Jutto Moar 
v. Basmutiee Koer (4); Hanuman. Parshad 
v. Kauiesay Pandey (5). The contrary. 
Opinion, however, was maintained ‘in - 
Mahomed Yacoob Hossein v. Wahed. Ali (6). 
and Thakoor Pershad v. Nowab 'Syud 
Mahomed Baker, (7). But the decision 
in Yacoob: Hossain v. Wahed Al (6) was 
disapproved in Muterjeet, Singh. v. Toondun 
Singh (2) and in Ram, Dyal Singh v. 
Luchmee: Narain (3); Jackson. J., when 
pressed -with the. decisions in Yacoob 
Hossain’ v. Wahed Ali (6) “and 


i: 3 W. R. Act X- Rul. 29. 
I2 W. R. 14; 3 Bi L. R. App: 88. 
i2 I4 W. R. 388; 6 B. L.,R. App. 25. 
(4 15 W. R. 479. 
(5) 1A, 301; ried. Dee, (N. S.) 119. 
(6) 4 W.R. Act X Rul. 23;1 Ind: Jur, 


Vol. 72) 
DINA NATH PAL V. SATI PRASAD. 


Thakoor Pershad v. Nowab Syud Mahomed 
Baker (7) described in graphic terms 
the injustice of the rule favoured 
therein : “I confess I would have consider- 
able difficulty in assenting to the rulings 
in these cases;. because, if the rulings are 
correct; the Legislature must have intended 
that vavyats who have held land upon one 
principle, that is to say, upon one fixed 
ratio of division of the produce of their 
land with.the landlord, from the time' of 
the Permanent Settlement, . would be 
entitled to no protection whatever, but 
would after these 80 or go years be subject 
to a suit for enhancement or for commuta- 
tion of their rent at such money rates as 
the landlord might be enabled tc prove. 
I cannot believe that the Legislature could 
have-intended any such injustice to: raiyats 
in those parts of the .country where the 
bhaolee system is prevalent, as it is in many 
parts of Behar. In those parts of the coun- 
try, there^ being no such thing as a rate of 


tent in money, vatyats holding from: the 


time of the Permanent Settlement would 
have no protection whatever, unless the 
Legislature meant to include under the words 
rate of rent the mode or principle cf 
bhaolee.payment. But it is net necessary 
for us to deterniine the case upon this point; 
ifit had been so, I should have been inclined 
to.propose a reference to a Full Bench." 

There can thus be no doubt that there 
was a marked preponderance of judicial 
opinion in favour of the view: that ratyats 
who paid their rent in kind; partially, or 
entirely, were not disentitled to the benefit 
of'the statutory presumption corresponding 
to the rule now embodied in section 50 of 
: the Bengal Tenancy Act. 

But the respondents have invited. our 
attention to-the fact that while legislation, 
which ultimately culminated in the present 


Bengal Tenancy Act, wasin hand, an attempt: 


made to insert the following clause, so as 


to give effect to the view adopted in the, 


majority « was, 
abandoned: T 

|" Whienva-vatyat has. paid as rent a fixed 
share or thé value of the fixed;share of the 
produce of the land, the rent or‘rate of rent 
shall not bedeemed to have: béan, changed 


of judicial ^ opinions, 


within the meaning of this section, merely. 
" by reason of the amount,paid having varied - 


~from year to year, or by reason of the rent 
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having been commuted, with tlie consent 
of both the vatyat and his landlord. to a 
fixed. money rent." (Digest of the Law 
of Landlord and Tenant prepared by C. D. 
Field, section 38; Bill prepared by the Rent 
Commission, 1880, section 16, Exp. I; 
Bill submitted by the Bengal Goviinment, 
1881, section 15, Exp. I; Bill as introduced 
in the Legislative Council, 1883, section 16 : 
Bill as amended by the Select Committee of 
the Legislative Council, 1884, section'64 (3). . 

This provision: was omitted.at the final 
stage, as appears from the following passage 
from the Report of the Select Coínmittee : 

"We have óu-*ted from the section, 
which ‘enacts the well-known presumption 
arising from hclding at a rent unchanged 
for twenty years, the sub-section which 
made the presumption applicable to pro- - 
duce rents, as opinions generally were op- 
pcsed to it." Gazette of India, dated 
21st February 1885, Part V, page' 64). 

We shall presently consider whether 
reference is premissible to the Report of 
a Select Committee in aid of the interpre- 
tation of a statutory provision. But, even if 
we assume for a moment that such reference 
is legitimate, il is plainly of no assistance 
in the present case. The omission of the 
clause left the Bill as it was, and that- 
Bil, it cannot be overlooked, contain 
a comprehensive definition of the term 
‘rent’. Act X of 1859 did not contain 
a definition of the term ‘rent’, and this 
opened up, as is well known, various oppor- 
tunities for controversies of a recondite 
character. The Legislature remedied this 
defect by the-insertion of a definition of 
the term ‘rent’, in section 3 (5) of the Bengal 
Tenancy Act—a definition which, as Sir ° 
Arthur Wilson observed in Jotindra Mohan 
Tagore v. Jarao Kumari (8), “seemsto express 
very clearly the meaning of the word ‘rent? 
as it would be understood without any 
satutory definition." We need not specu- 
late whether the members of the Select 
Committee fully realised the effect of th's 
definition on the other provisions of the 
Bill they had them under’ consideration. 
But this.much is clear that if they intended 


1o elter the current of judicial opiaion under 


the old Law, they unquestionably failed to 


(8).33 C. 140 atp: 149; 3 C; L. J. T 
C. WON. 2017-1 ML. T. 8; 33:1. A, 30 d cj. = 
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achieve their purpose by the mere omission 
of the clause we have mentioned. The 
result might have been different, if the term 
‘rent” in section 50 had been replaced by 
the phrase ‘money rent’ which makes its 
appearance in sections 28, 29, 30, 53 and 61. 
We may add that the decision of Jenkins, 
C.J. in Baneswar Mukherjiv. Umesh Chandra 
Chakrabarti (9), which was mentioned in 
the course. of argument, does not assist 
us in the solution of: the question raised 
before us. That case turned upon the con- 
struction of a document then before the Court 
though, no. doubt, it implies the opinion 
that rent. ' payable partly -in money and 
partly in kind cannot be regarded as fixed 
in amount. It may further be pointed out 
that the actual decision'in that case has 
not been accepted in later decisions, which 
will be found reviewed in-Nilmadhab Maha- 
paira v. Keshab: Lal. (xo), Asutosh Mukho- 
padhya v. Haran Chandra Mukherji (1x); 
Gurudas Sen v.Gobinda Chandra Sinha (x2); 
Basiruddi Chowdhuri. v. Afsarannessa Bibi 
I3 
; e are, however, of opinion that reference 
is not permissible to the Report of the Select 
Committee. The Judicial Committee ruled 
in Admuinistrator-General of Bengal v. 
Premlal Mullick (14), which reversed the 
decision of this Court in Administrator- 
General of Bengal v. Prem Lall Mullick (15), 
that reference is not permissible to the pro- 
ceedings of the Legislature which result 
in the provisions of an Act as legitimate 
. aids to its construction, and Lord Watson 
observed that the same reasons which ex: 
clude their consideration when the clauses 
of an Act of the British Legislature are under 
. construction, are equally cogent in the case 
of an Indian Statute. In that case, reference 
had been made by Petheram, Cs 
and Prinsep, J.,to the Report of a Select 
Committee when the Bill, which subsequent- 
ly became the Administrator-General’ s Act, 
was before the Legislative Council; Tre- 
velyan, J., had, on the other hand, hesi- 
tated to adopt such a course, even though 

(9) 7 Ind. Cas. 875; 37 C. 626. 
in} 40 Ind. Cas. 819; 26 C.L. J. 9 
(11) 53 Ind. ra 382; 30 C. L. J. yi 23 C. W. 
N. 1021: 47 C. 133. 

(12) 54 Ind. Cas. 914; 24 C. W. N. 85. 

(x3) 40 Ind. Cas. 833; 21 C. W. N. 860. 

(x4) 22 I.'A. 107; 22 C. 788; 6 Sar. P. C. J. 603; 


II Ind. Dec. (N: 8. ) 522 (P. C.). - 
(15): 21 C. 732; ro Ind. Dec. (N. 8.) 1118. 
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there was precedent in its favour- ‘in (the 
Full Bench decision in Queen-Empress v. 
Kartick Chunder Das (16). The Judicial. 
Committee cannot be : deemed to have. 


. departed from the rule enunciated by them . 


in Administrator-General of Bengal v. 


_Premlal Mullick (14), merely because they 


did not again express their disapproval of a 
similar method of interpretation adopted by 
a Full Bench of the Allahabad High Court 
in the case of In the matter of Parbati Charan 
Chatterji (17). Lord Watson and Sir Richard 
Couch were members of the Board on each. 
occasion, and there is no. indication that 
the Judicial Committee had, in the course- 
of a few months, altered their opinion . on 
the subject. 

As regards the principles which, as indi- 


cated by Lord Watson in Administrator- 


General of Bengal v.. Premlal Mullick (14), 

(at page 1x8*) exclude the consideration, 
of proceedings of the Legislature when, the 
clauses of an Act of the British Legislature. 
are under construction, it may be.taken 
as well-settled that, although light may 
be thrown on the scope of a Statute by look- 
ing at what Parliament was doing .con- 
temporaneously and.at.the history of the 
Statute : Hawkins v. Gathercole (18); yet 
even when words in a Statute are so am- 
biguous that they may be. construed in 


more than one sense, regard may not be 


had to the Bill by which it was introduced. 
Herron v. Rathmines Commissioners 
(19), nor to what has been said in Parlia- 
ment: Miller v. Taylor (20), South Eastern 
Railway Co. v. Ry. Commissioners (21), Rex 
v. West Riding of Yorkshire County 
Council (22); or elsewhere: Martin v. Hem- 
ming (23); Ewart v. Wilhams. (24). The . 

(16) 14 C. 721; 7 Ind. Dec. (N. S.) 478 (F. P 

(17) 22 1. A. 193; 17 A. 498; 6 Sar. P. C. 
635; 8 Ind. Dec. (N. $) 644. (P. C 

(18) (1855) 6 De G.M. & G. Tat p. 22; 106 
R. R. 1; 24 L J. Ch. 332 ; 1 Jur. (N. S.) 481; 3 W. 
R. 194; 3 Eq. Rep. 348; 43 E. R. 1129. 

(19) (x892) A, C. 498; 67 L. T. a 

(20) (1769) 4 Burr. 2303; 2" E. R. 201. 

(21) (1881) ' 5o L. J. Q. B. zori 6. Q. B. D. 
586; 44 L. T. 203; 45 J. P. 388. 

jd (1906) 2 K. B. 676 xd 716;75 L. J. K. 


7. e (1854) 10 Ex. 478; 102 R. R. 686; 24 Lo 


8 Jur. r002; 3 W. R. 29; 156 E. R. 526. 
808 affirmed 
. 68; 109. R. R. 


MPa HEBR HV ERIE akah, nd 


x. 3I 
(24) (1854) 3 Drew. 21; 61 E. D 

on appeal (1855) 7 De G. M&G 

32; 44 E. R. 27. 

 * Page of 22 I. AEG] ——— 
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view has been consistently maintained 
that the Court cannot look at the history 
of a clause or of the introduction of a proviso: 
Barbat v. Allen (25); R. v. Capel (26); nor 
at debates in Parliament, R. v. Whittaker 
(27); Gorham v. Bishop of Exeter (28) nor at 
amendments and alterations made in Com- 
mittees: Donegailv. Layard (29); Attorney- 
General v. Sillem (30); In Marquis of Donegall 
v. Layard (29) at page 472%, Lord Camp- 
bell observed: 

“I must lament that his (Smith, M. R., 
Ireland) zeal to do justice has led him into 
enquiries respecting this Act of Parliament 
which could not legitimately assist him 
in construing it, and which I think un- 
fortunately induced him to change the 
sound construction which he had twice 
before put uponit. Surely, the fifth section 
ought to receive the same construction, 
whether it was first introduced in the Hou: e 
of Commons or in the House of Lords, 
and whether it was introduced in the Com- 
mittee or on the third reading, and whether 
it was or was not altered after it was intro- 
duced. Nor could the rejection of the 
elauses moved by Lord Beaumont on behalf 
of the Marquis of Donegall in any way 
. affect the construction of the clauses which 

were allowed to form part of the Act when 
it became law.” 

In Attorney-Generalv. Sillem (30), Pollock, 
C.B., said :: “No Court can construe any 
Statute, and least of all a criminal Statute, 
by what Counsel are pleased to suggest 
were alterations made in Committee by a 
member of Parliament, who was ‘no friend 
to the Bifl’, even though the Journals of 
the House should give some sanction to the 
proposition. This is not one of the modes 


| 

(25) (1852) 7 Ex. 609 at p. 616; 21 L. J. Ex. 
155; 16 Jur. 339; 155 E. R. 1092. 

(26) (1840) 32 A. & E. 382 at p. 411; 54 R. R. 
580; 4 P. & D. 87; 2L. J. (N. $.) M. C. 65; 4 Jur. 
(N. 8.) 886; 113 E. R. 857. 

(247) (1848) 2 C. & K. 636 at p. 640. 

.(28) (1850) 5 Ex. 630 at p. 667; 82 R. R. 797; 
19 L. J. Ex. 376; 14 Jur. 876; 155 B. R. 276. 
(29). (1860) 8 H. L. C. 460 at pp. 465, 472; 473 
125 R. R. 239; 11 R. R. 508. 

(30) (1863) 2 H, & C. 431 at pp. 321; 522 
I33 R. R. 731; 33 L. J. Ex. 933 10 Jur. (N. S.) 262 
9 LT. (N.S.) 261; 12 W. R. 2357; x59 HK. R. 178 
affirmed on appeal (1864) ro H. L C. 704; ro Jur. 
(N. S.) 446; 10 L. T. (x. s) 4341 4 N. R. 29; 1a W. R, 
641; 133 R. R..382; 11 E. R. 1200. l 
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of discovering the meaning of an Act of 
Parliament recommended by Plowden or 
sanctioned by Lord Coke or Blackstone,” 
. Reference may also be made to the déci- 
sion of the Supreme Court of the United 
States in In re Trans-Missouri Freight 
Assoctaiion (31), of the Supreme Court of 
Canada in Gosselin v. R. (32) and of the 
High Court of Australia in Sydney Municipal 
Council v. Commonwealth (33). We may 
also usefully recall the observations of 
Lord Halsbury in Hilder v. Dexter (34). 
"I have more than once had occasion 
to say that, in construing a Statute, I be- 
lieve the worst person to construe it is the. 
person who is responsible for its drafting. 
He is very much disposed to confuse what 
he intended to do with the effect. of the 
language which, in fact, has been employed. 
At the time he drafted the Statute, at- all 
events, he, may have been under the im- 
pression that he had given full effect to what 
was intended, but he may be mistaken 
in construing it afterwards, just because 
what was in his mind was what was intended, 
though, perhaps, it was not done." 
. We must further remember that, as pointed 
out by Farwell, L. J., in Rex v. West 
Riding of Yorkshire County Council 
(22), we have only to deal with 
the construction of the Act as printed and 
published, that is the final word of the Legis- 
lature as a whole, and the antecedent de- 
bates and subsequent statements of opinion 
or belief are not admissible. But they 
would be quite untrustworthy in any case, 
In the case of an Act dealing with a contro- 
versial subject, ambiguous phrases are often 
used designedly, each side hoping to have 
thereby,expressed its own view, and the 
belief of each that it has succeeded is more ` 
often due to the wish than to any effort 
of reason. The generality of public under- 
standing is quite incapable of proof and 
is beside the mark, unless as an appeal to 
timidity. The principles of ‘construction 
applicable to Acts of Parliament are well 


31) (r896) 166 U.S. 290; 41 Law. Ed, rooy. 
42) 2909) 33 Canada S. C. 255 at p. d 
(33) (1904) 1 Com. L. R. 208 at p. 273. 


(34) (1902) A. C. 474 at p. 476; 71 L. J. Ch, 
781; 87 L. T. 311; 51 W. R. S 7 Com. rs 


9 Manson 378; 18 T. Ie R. 
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‘settled; they will be found stated in Stradi- 
ing vie Morgan (35), which received the 
approval of Turner, L. J., in Hawkins v. 
Gathercole (18), of Lord Halsbury i in Eastman. 
- Photographic | Materials Co. v. C omptroller 

General. of. Patents, Designs-.and-Trade Marks 
. (36), and were quoted with approv- 
al by the Full Bench-in Nimam Kar. v. 
Sati Prasad Garga Bahadur (37); they certain- 
ly do not.admit of any such considerations. 
We -hold accordingly that reference could 

not be -made’ to the Report of the Select 
Committee, and that even if reference were 
permissible, the. contention. of the land- 
. lords would not be advanced thereby. 

. Our conclusion is that in section 50, the 
term ‘rent’ cannot be restricted to noney- 
 reüt' and that it bears the meaning attri- 
buted to it in: section 3, clause (5). The 
-result is that: these. appeals are: allowed 
“andi the suits. decreed with costs in all the 
Courts: The hearing: fee in this Court 


will: be-assessed' at: one gold mohur in. each: 


Eo cae 
Ny & N. H. 
Appeals allowed: Suits decreed. 


(35): (1858) 1: Plowden: 199 at p. 204; 75 E. R, 


303: 
(36) (1898) A. C. 571 at p. 575; 67 L. J. C 
628; 79 L. T. 195; 47 W.R. 152; 15 R. P. C. hrs 

R. 


I4 (UE, 527. 
5532) 61 Ind. on igi ibn 556; 32 C. Lr Je 302; 
25 C. W. N. 230. (F. B.). 
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PATNA: HIGH .COURT. 
Civ, REVISION. No. 288° OF 1922; 
February 5, 1923. 

oo ' Present --—Mr. Justice Ross. 


~ RAM NARAIN AND OTHERS—PETITIONERS | 


| ^. VEYSUS 
S RNMDEAN: SINGH AND OTHERS-— 
RESPONDENTS: 

Civil Byieiaiare Code (Act V of 1908), s. 151, 
. O. IX, v. 9g—Dismissal for default— Inherent 
` power to restores » 

A Court has inherent power.to restore a suit 
disinissed' for default. 

Bolasivai! Laxminavayan v. Cursondas Damodar- 
das, 53, Ind. Cas.. 252; 44 B. 82;21 Bom. L. R. 
U 935; .Sámáyya v. Subbammé, , 26 M. 599 and Lalta 
"PYasad'v. Ram Karan, Iz. Ind* Cas. 187; 34 A. 
"e 9 A. L. J. 666, relied Oii. 
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Where a suit has been dismissed in the absence 
of both parties there is no prejudice to the opposite 
party if it is restored, and the Court ought to 
exercise its inherent power in such a case especially 
if the claim is a substantial claim and would become 
barred by time if the suit is not restored. 


Appeal from an order of the First Munsif, 
Patna, dated the 8th July 1922. 
Mr. K. P. Jaiswal for Mr. Sundar Lal, 


for the Petitioners. 


Messrs. B. K. Sinha and H. P. Sinha, 
for the Respondents. 


JUDGMENT.—This isan application for re- 
vision of an order passed by the First Munsif 
of Patna refusing to restore the petitioners’ 
suit which was dismissed in the absence of 
both the parties. The ground on which 
the restoration was sought was that the 
plaintiff’s karpardaz had gone to another 
Court to get back some account-books to 
be filed in the present suit ; and, as he failed 
to get them, he went to get a petition for 
extension of time written and by the time 
this was done he found that the case was’ 
dismissed. The Munsif thought this story 
improbable, but is not decisive on the point. 
He thinks, however, that the harpardaz 
ought to have looked after the case in the 
first hour and then ought to have’ gone. to 
take back the account-books and that there 
was no jurisdiction for his conduct in not 
looking after the case till 8 A. M. Now the 
Munsif, although he did not find that there 
was sufficient cause for the plaintiff's non- 
appearance which would have required 
him to restore the suit, does not appear 
to have considered, whether this was not 
a case in which to exercise his inhererit 
powers. That there is such a power in the 
Court has been repeatedly held. See Bilasi- 
rai Laxminarayan v. Cursondas Damodar- 
das (1), Somayya v. Subbamma’ (2) and’ 
Lalta Prasad v. Ram Karan (3). The 
power, in my opinion, ought certainly to 
have been exercised in this casé for the 
simple reason that the claim was a’substan- 
tial clairn and would be barred ‘by limitation, 
if the suit was not restored. The düty 
of the Court: was to do justice between the 
parties and:as' the suit'had been’ dismissed 

(i) 53 Ind. Cas, 252; 44 Bi 82; 21 Bom: E. K. 


952. 
(2 26 M. 


(3. 14- Iud. Rass 1875. 34-AL_426;:9- A ÉJ. 
6. 
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in the absence of both, there was no prejudice 
to the opposite party if it was restored. 
I set aside the order of the Munsif and the 
decree dismissing the suit and restore the 
suit for trial. "There will be no costs. 


Zo E. Order set aside. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL, NO. 27 OF 1922. 
January 18, 1923. 

Present :—Sir Walter Schwabe, Kr., 
Chief Justice, and Mr. Justice Wallace. 
LAKSHMINARAVANA AND ANOTHER— 
DEFENDANTS-——APPELLANTS 
VErSUS 
Tus STANDARD OIL CO. or NEW 
YORK, BY ITS DULY AUTHORISED ATTORNEY, 
S. D. TRUSCOTT, AND ANOTHER—- 


PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. IX, 
y. 13—Ex parte decree, application to set astdc-— 
Absence owing to  Vahils wmistake—Sufficient 
cause— Procedure. 

` Where on an application to set aside an ex parte 
decree it appeared that defendants did not appear 
onthe day of hearing partly owing to a mistake 
of their Vakil and partly owing to their not having 
received a telegram which had been sent by their 
Vakil in such time that if it had been received 
inthe normal conrse, they could have been present 
at the hearing: 

Held, that the defendants had shown sufficient 
cause for their absence and that the ex parte decree 
must, therefore, be set aside.. 

It is contrary to principles of natural justice 
that cases should be decided on the hearing of 
one side only if the other side is ready and willing 
to be, heard. In such cases, as a rule, adequate 
punishment is to be, fonnd in the remedy of costs, 
which not only penalises the party in default 
but, theoretically, at any rate, indemnifies the 
other party from the expense which he has been 
put to by reason of that default. 


Appeal from the judgment of -Mr. 
Justice Phillirs, dated 2nd February 1922, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court 

in Civil Suit No. 664 of 1921. 

Messrs. P. Narayana Murti, P.'Satya- 
narayana and K. Rama Murti, for. the 
Appellants. 


Messrs. T. Rangavamanuja Chariar, 
R. Srirama Ckariar and: B. Satyanarayand, 
for the Respondents, 

JUDGMENT. 

Schwabe, C. J.—This ‘is another illus 
tration of what happens when parties 
do not appear at the time they ought to 
appear through their own fault or the fault 
of their legal advisers. A strong “ case 
for the plaintiff was put before the learned 
Judge. “Defendants Nos. 2and 3 did not, 
appear owing to a mistake of their Vakil, 
and owing partly-to their not having received 
a telegram which had been sent by their 
Vakilinsuch time that, if it had been received 
in the normal course, he would have got 
them here on the second day of the hearing. 
Under those circumstances, in my judgment, 
it is not right that they should be. penalised 
to the extent of the ,case being decided 
against them without their being heard. 
It is contrary to principles of natural justice 
that cases should be decided on the hearing 
of one side only if the other side is ready 
and willing to be heard. In such cases, 
as a rule, adequate punishment is to be 
found in the remedy of costs, which nof 
only penalises the party in default but, 
theoretically, at any rate, indemnifies the 
other party from the expense which he 
has been put to by reason of that default, 
In these circumstances, in this case, there 
must be an order setting aside the decree 
and sending the case back for re-hearing. 
‘The costs of the first hearing ‘awarded 
against defendants Nos. 2 and 3 must be 
paid by them in any event, and the costs 
of this appeal must abide the event of re; 
hearing. The amount paid into Court 
and security given. will remain Pending 


PEEL 


Side, if it is desired, to use the, evidence 
already on record and to. adduce further 
evidence. The evidence to be. called on 
behalf of defendants, Nos. 2 and 3 will 
of the two attestors. to, fie partiti n deed. : 
The appellant will get a refund of the Court- 
fees paid by him for this appe eal — 0. 
"Wallace, J .—I agree. | xe dag 
V. N. 


: yeh re et See 
Z. = > >.: Rehearing ordered, 
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. . PATNA HIGH COURT. 
MISCELLANEOUS APPEAL No. 169 OF 1922. 
March 9, 1923. 
| Present -—Mr. Justice Dasand Mr. Justice 
Kulwant Sahai. 
 HIRJI JIVRAJ BALDEO-—JUDGMENT- 

' ' DEBTOR-~APPELLANT 
VEYSUS 
,RAMJAS AGARWALA-—DECREE- 
HOLDER—-RESPONDENT. 


Execution of decree—Sale—Objection to jurisdic- 
ion, whether can be taken after sale. ` 


ki 

An objection that the Executing Court had no 
jurisdiction to sell certain property, cannot be 
taken after the sale has taken place, 


Appeal from an order of the District 
Judge, Manbhum-Sambalpur, dated the 
23rd May 1922. 

Mr. A. B. Mukerjee, for the Appellant. 

Mr. L.-P. Singh, for the Respondent. 

JUDGMENT. 
: Das, J.—The second appeal does not 
lie. The application was an application 
under O. XXI, r. 9o, and two Courts have 
successively dealt” with that application. 
It is now contended before us by Mr. Lachhmi 
Narayan Sinha that the Dhanbad Court 
had. no jurisdiction to sell the property, 
the decree having been passed by the Court 
of Purulia. We are informed that there 
was no order transferring the case from the 
Purulia Court to the Dhanbad Court. Mr. 
Lachhmi Narayan Sinha may be right or 
= may be wrong in his contention ; but 

I am clearly of opinion that the obj ection, 
if any, should have been taken before the 
Court proceeded to sell the property. The 
property having been sold the execution 
case was at an end; and it cannot now be 
urged that the question which is raised by 
Mr. Lachhmi N arayan Sinha is a question 
that arises in execution. | 

Mr. Tachhmi Narayan Sinha invited us 
to treat this appeal as an application, and 
to hold that the order of the Court below 
is: erroneous.: Where the only point is 
that there was no formal order of transfer 
by the Purulia Court to the Dhanbad Court 
it does not seem to us that we ought to 
‘invoke our revisional jurisdiction in the 
matter. The appeal fails d is dc: 
with costs.  - 

iride Sahay, Jj.—1 ioe x 

i . Appeal dismissed. 


INDIAN CASES. 
HIR]! JIYRAJ BALDEO 7. RAMJAS AGARWALA. 


|. [1023 
PHILLO v. GOPI. 
LAHORE HIGH COURT. 
CIVI REVISION PETITION NO. 754 OF 1921. 
July 28, “1922. 

Present:-—M1. Justice Campbell. 
Musammat PHILLO AND OTHERS— 
PLAINTIFFS—PETITIONERS 

VETSUS 
GOPI, REPRESENTATIVE OF SURAJ, ; 
DECEASED, AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
: Tort. — Joint trotfeasors, liability of-—Swuit against 
several tortfeasors— Death of one of them — Procedure. 

The liability of wrong-doers in tort is joint and 
severa], 

Where a suit is brought to recover damages 
in respect of a tort and it is discovered that one 
of the defendants had died before the institution 
of the suit, the proper procedure is to strike out 
the name of the defendant who is dead and to allow 
the suit to proceed against the others. 


Petition, under section 44 of Act IX of 


. I9IQ, for revision of a decree of the District 


judge, Hoshiarpur and Kangra Districts, 
dated the 18th June 1921, affirming that 
of the Munsif, First Class, . Kangra, dated 
the 17th "October I920. 

Lala Mehr Chand Mahajan, for the Peti- 
tioners. 

Mr. Badr-ud-Din Kureshti, for the Re- 
spondents. i 

.JUDGMENT.—The | plaintiffs` brought a 
“suit in the Court of the Munsil, Kangra, 
for damages against several defendants 
on the allegation that they. had stopped 
the working of a water-mill belonging to 
the plaintifis for a considerable period. One 
of the defendants entered in the plaint 
was dead before the plaint was filed. On 
this account the Munsif dismissed the suit 
in toto, and the order was upheld by the 
learned District Judge for reasons which 
it is difficult to follow. 

The authorities quoted by thé learned 
District Judge are in no way applicable 
and it is a trite proposition that the liability . 
of a wrong-doer in tort is joint and several. 
Counsel for the respondents can show me 
no other authority for the action of the lower 
Courts. If one of the several defendants 
"was not alive when the suit was brought, 
it was perfectly simple to strike his name 
out and allow the suit to proceed against 
the others. It would have been’ quite 
& different matter if the suit had been filed 
against a single dead man or against a num- 
ber of persons bound jointly by au obliga- 


Val. ki 


AN KUNHI 9, PACKRICHI UMMA. 


tion to -perform -some contract as was the, 
case in Rao Ghulam Muhammad Khan v. 
Nahar Ali (x), a-ruling referred to by the 
learned District Judge. 

The, Courts below have clearly failed to 
exercise the jurisdiction which they possess- 
ed to try the suit against the other de- 
fendants. I accept the petition, set aside 
the order dismissing the suit and direct 
that it shall proceed against thcse defendants 


(or their representatives) who were alive _ 
when it was filed. ; 
Z. K. Petition accepted. 


(1).53 P. R. 1896. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEALS Nos. 1493 AND 506 
- ‘OF 1919. . 
February 21, 1923. 
Preseni-— Mr. Justice Spencer, 
` Mr. rra Kumaraswami Sastri and 
. Justice Ramesam. 
IN S A, No. 1493 OF 1919 |, 
P. P. P. MOHAMMAD KUNHI— 
`  PLAINTIFF—APPELLANT 
VEYSUS 
P. C. V. PACKRICHI UMMA AND OTHERS 
^ —DEFENDANTS— RESPONDENTS. 
IN S. A. No. 506 oF 1919 : 2 
u P. P; P..ASEEMA AND ANOTHER—jgg 
PLAINTIFFS— APPELLANTS Uo 
pans versus. A 
P, E. KUNHI KALANDATHI AND OTHERS 
is DEFENDANTS—RESPONDENTS. - 
Custom-—Marumakkattayam Mappillas of North 
Malabar—Tarwads managed exclusively by females 
—4AMales, right of, to participate in income and mån- 
agement. 
' Among the Marumakkattayam Mappilas of 
North Malabar, there is no custom or usage ex- 
cluding males from the right to participate in the 
income of certain iarwads or tavazhis managed ex- 
clusively by females or ftom the right of being con- 
sulted in the management of the affairs of those 
tarwads or tavashis. [p. 679, col. 2.] 
| Pudiyapuyayil Bivi Dama v. Keloih Cheriyath 
Kuiti, 8 Ind. Càs. 567; (1910) M. W. N. 693, 
Kunhamina v. Kunhambs, 1 Ind. Cas. 195; 32 
M. 315, Oltaprakal Thazath 'Soopi v. Charichas 
Pallihal, 55 Ind: Cas. 760; 43 M. 393 ; 38 M. 
z J. 207; 11 L. W. 200; (1920) M. W. N. 279; 27 
M. L. T. 169, referred to. 
' IN S. A. No.’ 1493. OF 1919. 
` Appeal against a decree of the Dis- 
trict. Court, North Malabar, in Appeal 
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‘Suit No. 656 of 1917, preferred against the 


decree of the Court of the District Munsif, 
Cannanore, in Original Suit No. 312 


Ix S. A. No. 506 oF 1919. 


Appeal against a decree of the Court 


of the Additional Temporary- Subordinate. 


Judge, North Malabar, in Appeal Suit 
No. 157 of 1918, preferred against the dec- 
tee of the Court of the District Munsif, 
‘Cannanore, in Original Suit No. 362 of IQI5. 

These second appeals came on for hearing 
on the 3rd December 1920 and the Court 


(Ayling and Spencer, JJ.) made the 
following ` 
ORDER OF REFERENCE TO A 
FULL BENCH. 


Spencer, J.—In these connected second 
appeals a question of law has been taken 
wheher a course of devolution of property 
among females to the exclusion of males 
is unknown in North Malabar and is re- 
pugnant to Marumakkattyam Law as fol- 
lowed by Mappillas in that District. ‘The 
Subordinate Judge and District Judge who 
-heard the first appeals have come to differ- 
ent conclusions on the point, and thé autho- 
rities. to which the District Judge refers 
in his judgment’ are neither clear nor uni- 
form. 

In Pudiyapurayil Bivi Umma v. - Keloth 
Cheriath Kutis (1) an instrument of 
gift whichzlimited the descent of the 
property to the female line was held 
C. ,J., and Parker, J., to 


be valid.. The learned Judges observe 


‘that the gift was of the class known as 


sirisothu or hennumula and created an 
estate known to Marumakkattayam usage. 
They quote’ Kunhacha Umma v. Kutti 
Mammi Hajee (2), a Full Bench case, which 
is not, however, an authority upon the sig- 


' nificance ` and ‘legality of strisothu gifts. 
On the other hand in Kunhamina v. Kun- 


kambi (3) Miller and Munro, JJ., refer 


_to .a similar gift to feinales excluding 


‘males as being an attempt’ “to create a 
perpetual succession confined to females, 
a course of devolution equally unknown 
to the Marumakkattayam and to. the 
Muhammadan Law.” - 


m 8 Ind. Cas. 367; (1910) M. W. N. 693. 

í P 16 M. 201; 2-M. L. J. 226; 5 Ind. = 

N. S 347. 
(3) rīnd. Cas. 195; 32 M. 315. 
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We might feel boünd to follow this 
| ruling, were there not certain observations 
‘In the judgment which indicate that the 
decision turned rather on a question whether 
the last survivor of a tenancy-in-com- 
Inon created by the gift deed had the power 


- - of disposing of the property to the exclu- 


sion of the descendants, if any, of the donees, 


than on the validity of the condition in. 


the gift deed as to the exclusion of the males, 
which the learned Judges describe as a con- 
dition of- no real importance. 

To a certain extent the statement that 
the condition in the gift deed exclading 
males was invalid was thus an obiter dictum. 

The District Judge (Mr. Reilly) states 
in his judgment that he has come across 
instances. in North Malabar of devolution 
of property being limited to females, and 
a case of a shrisolhu tarwad came before 
Bakewell, J., and myself in the case reported 
in Ottaprakal Thazath Soopi v. Charichai 
Pallikal (4). Such a usage was judicially 
recognized by Mr. Thompson, the District 
Judge of the North Malabar, in Appeal 
Suits Nos. 641 and 647 of 1891 on the file 
of that Court which came on appeal to the 
High Court in Second Appeals Nos. 1127 
and 1128 of 1892. 

In view of the divergence of opinion 
both in the Courts below and in this Court 


as to the validity of such a provision occurs. 


ring in a gift, I think that the question of 
law as stated above should be referred 
to a Full Bench of this- Court. 

Ayling, J.—I agree to the reference 
proposed by my learned brother, though 
I should personally be content to simply 
follow Kunhamina v. Kunhambi (3). 





These second appeals came on for hear- 
ing on the 15th and 16th of March 1921, 
in pursuance of the above Order of Refer- 
ence to a Full Bench and stood for considera- 
tion till the 24th of March 1921, when the 
, Court (Sir John Wallis, C. J., Spencer, J., 
and Kumaraswami Sastri, J.) delivered the 
following 

JUDGMENT.— Opinions appear to be con- 


flicting as to the validity among the’ 


Mappillas of North Malabar of a gift 


(à) 55 Ind. Cas. 760543 M. 393; 38 M. L. 
207; II Jy, W. 200; (1920) M. W. N. 279; 27, M, - 
T. 169. (mo 6e. fea -7 E a - 
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of property as  stvisothw or women’s 
property which, it is said. means a gift 
to a feniale-and her female descendants 
only to the exclusion of her male descend- 
ants. In Second Appeal: No. 1127 of 
1892 Mr. Arthur Thompson, the. District 
Judge of Tellichery, expressed an opinion 
favourable to the legality of such a stri- 
sothu disposition but the High Court, 
Muthuswami Ayvar and Best, JJ., disposed 
of the case on the ground that the suit of 
the male kavanavan questioning it was 


Collins. C.J., aud Parker, J., also regarded 
such dispositions as valid in Second Appeal 
No. 932 of 1904 reported as Pudiyapurayil 


‘Biot Umma v. Keloth Cheriyaih Kutti (1) 


and in Second Appeal No. 1502 of 1894 
with reference. to the document now in 
suit. A deed of this kind came before Miller 
and Munro, JJ.,in Kunhamina v. Kunhambt 
(3) where the question was whether a gift 
could be regarded as a gift to the females 
mentioned therein as tenants-in-common or 
a gift to the donee and her female 
descendants as a sort of ftavazhi. The 
Court took the latter view which was 
sufficient for the disposal of the case. 
The learned Judges, however, observed 
incidentally that it had not been. contend- 
ed that the condition of enjoyment could 
stand sofaras it excluded males altogether. 
For -the purposes of the case, it made no 
difference , whether males were excluded 
or included as the intention to create a 
tavazht wasclear and that was enough to 
invalidate a disposition by one ofthe female 
donees only. In Ottaprakal Theazath Soopt 
v. Cherichai Palhkal (4) it was not 
disputed that a woman, described as the 
karnavathi, was the manager of the Maru- 
makkattayam farwad in question which is 
referred to by the learned Judges as a 
sirisolhw tarwad, but the question whether: 
the male members of the family were 
excluded from ownership as well as from. 
management did not arise. Mr. Menon ` 
contended before us that this is the real 
meaning of a stvisothu gift and that that. 
a sirisothu tarwad in North  Mallabar is’ 
merely a tarwad in which the right of. . 
management is in the senior female instead , 
of in the senior male, according to the 
system which prevails, in the adjoining 
District of South Kanara with deference to 
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aliyasaniana tarwads,and. thatotherwise the. 


male .members. of the.family have an equal 
interest with. the' females in, the farwad — 
property. He also contended that the 
question had never arisen directly _ þet- 
ween the female members’ of a tavazhi 
claiming under such a gift and the male 
members. Coming now to the two suits 


which have given rise to this reference, 


the District. Munsif dealing with both 
suits purported to follow. Kunhamina v. 
Kunhambi (3), and held that Mar akkat- 


tayam usage only knew of farwads and 


tavazhis and that-its conception of a larwad. 
or a-tavazht is, that it consists of a female 


common ancestor and her descendants, 


male and female in the female line, 
and that a farwad or tavazhi consisting of 
females only to the exclusion of male de- 
Scendants of females was a thing so far un- 
recognized by  Marumakkattayam usage. 
The appeal in one suit came before the 
District Judge, Mr. Reilly, and the appeal 
in the other before the Subordinate Judge, 
the late Mr. K. V. Karunakara Menon, 
The latter observed in his judgment that it 
had: rightly been conceded before, him 
that the gift-deed did not exclude males 
from partcipating in the income of the prop- 
erties and that all that was contended 
for was that the right of management 
was in the females. This contention he 
rejected observing that in Kunhamina v. 
Kunhambi (3) a gift liké this had ‘been 
held to, create a favazht consisting of males 
and.females and that the present gift must 
be taken to have been. made to a /avazhi 
consisting of males and females. In the 


other appeal, the District Judge, Mr, Reilly, 


took a, completely.different view and held 
that Exhibit B created what was sometimes 
known as,a Strisothu tarwad or tavazht 
consisting of, a woman and her female de- 
scendants, who: alone haye.the right of 
management and that it was unnecessary 
to. consider whether the male descendants 


would have any right of maintenance... 


He . regarded the observations of Miller and 
Munro, JJ.,, in Kunhamina v. Kunhambi 


(3) as; the, obiter dicta. of Judges whose . 


experience had laid in the . South 
and.not. in North Malabar, the usages of 
which vary in several respects. 
observed, that instances in which the 
devolution of properties was, confined 
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to the females of a family had come to 
his own knowledge among the Marumakkat- 
'tayam  Mappillas.'of North Malabar and 
that he. understood that course of devo- 
lution was’ recognised in South Kanara. 
Accordingly, be held that the male mem- 
‘bers of the family were not entitled to 
question the sale by the female members 
under Exhibit. 1. 

As we regard the decisions and other ` 
materials before us as inconclusive, we have 
decided, before disposing of the reference, 
to call for a finding from the District Judge 
of North Malabar in Second Appeal No. 1493 
of 1919, in which the question neces- 
sarily arises, as to: whether, according to the 


“custom or usage prevailing among the Maru- 


'makkattayam Mappillas of North Malabar, 
property may . be settled as  sérisothu 
on the female members of a tarwad 
or favazht to the exclusion of the males, 
or so as at least to authorize the female 
members. to sell the family property other- 
wise than. for the necessary farwad purposes 
without fhe. consent. of the males. Fresh. 
evidence .may be taken. Finding will be 
submitted in: two months after the local 
vacation.. Seven' days will be allowed for 
objections. 

' In Bom Uses with the. order. contained 
in the above judgment, the. District Judge 
pa North ‘Malabar submitted. the. follow- 


FINDING =I . have. bes directed to 


submit. a finding on the -following 
-issue,:. viz, whether, .according, to..the 
custom . or .usage prevailing among 


ithe. Marumakkattayam Mapillas of North 
.Malabar,.property may be settled as- séri- 
.Sothu.on the. female members .of. a. -tarwad 
or tavazht ‘tothe exclusion.of the. males, 
-or so as..at least to authorize the female 
members to sell the family property other- 
wise: than for necessary. farwad purposes 
-without the consent. of the. males.. Fhe 
order-.of the. High Court. allowed further 
: evidence. to be taken but neither side has 
, chosen to. avail itself. of this opportunity. 
This appeal .was posted. to the 25th. July ' 
.I925 and. as the order of the High. Court 

was passed on the 24th : March 1921 the 
parties-bad.four: months’ time-to get, ready 
with their evidence and. to take steps for 
_the production of evidence if they thought 


* 
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it ` necessary. The appellant had cited 
‘two witnesses and the latter were 
„resent in Court; nevertheless, the appel- 
Jant's - Vakil: declined to examine them. 
The respondents have not taken any steps 
-to.stmmon witnesses and for production 
.of aocuments and no explanation was: of- 
-fered for the omission to do so in the long 
interval of four months, The Vakils for 
‘both parties represented that they were 
‘not 1eady and orally applied for an adjourn- 
<ment on this ground: I refused to grant 
an adjournment’ as the. appellant's 
‘witnesses were ready and as the .re- 
-spondents had taken no steps arid failed 
cto explain the omission to do.so. "The par- 
-ties had more than sufficient time to get their 
.evidence ready if they really desired to let 
in evidence. Not a single document has 
beeu produced on either side. I cannot 
.believe that four months are not enough 
-for producing documents or for taking other 
steps. ` No affidavit was put in by either 
‘side in support of the oral application for 
:adjournment ; in fact, beyond a mere state- 
.ment by the Vakils that they are not ready, 
.no reason was put forward for the grant 
„of an adjournment. The Vakils did not 
even address any arguments in support of 
their case. The matter is thus left in the 
„satne state as it was before remand and there 
.has been ‘no addition to the material on 
‘which a finding is to be based. In this 
state of the case it is not necessary to 
-deal with the issue remitted to me tor a 
finding .at any’ considerable length. 
2. All the cases in which the present ques- 
- tion arose have been cited in the order 
:of remand. ‘There is no case earlier than 
- Second Appeal No. 1127 of 1892 in which 
“the District Judge, Mr. A. Thompson, 
.pronounced in favour of the legality of 


. a sivtsothu disposition ; the High Court, how- - 


-ever, did not decide whether the District 
.Judge's view was tight or not. One would 
. expect ikat if such disposition of the proper- 
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ported case and the latter was reported only’ 
in (1910) Madras Weekly Notes. [Pwdiya- 
purayil Bivi Umma v. Keloth Cheriyath Kutti - 
(x)]. But before this report, it was héld 
in Kunhamina v. Kunhambi (3), a case’ 
reported in authorised Law Reports in 
I9o9g;(I. L. R. 32 Madras 315) that such de-' 
volution was  équally unknown to ‘the 
Marumakkattayam and to the Muham- 
madan Law. It would thus appéar 
that til 1910, so far as reported decisions. 
went, such dispositions of property. were 
not regarded as valid or supported by usage. 
The only-case subsequent to Kunhamina 
v. Kunhambi (3) in which reference to a’ 
strisothu tarwad is found is Ottaprakal 
Thazath Soopi v. Charichat Pallikal (4). 
That case merely shows that the right of 
a woman described as karnavathi of'a strt- 
solhu tarwad to manage the family prop- 
erties was not disputed by the junior mem- 
bers. The case is, moreover,-a very recent 
one and cannot be regarded as ‘evidence 
of anceint usage. It may be-one of the 
attempts to create strisothu iarwads te- 
ferred to by Miller and Munro, JJ., in 
Kunhamina v. Kunhambi (3). | | 
“1 am of opinion, after careful con- 
sideration, that the instances that can be 
relied upon in support of the existence of 
the usage among the Marumakkattayam 
Mappillas of North Malabar which allows 
the constitution of sivisothu tarwads are too 
few and too recent to constitute evidence 
of such a usage as would justify its recog- 
nition by Courts of Law. They merely 
show that attempts were being made in 
comparatively recent times to bring :sízi- 
scthu iarwads into existence and nothing 
more. :They do not show that such tarwads 
are sanctioned or recognized. by anciént 
usage. Even the very meaning of the térm 
"" sivisothu larwad " seems to be uncertain; 
According to one view, it is merely a tarwad 
in which the senior female is the manager 


‘and there is no exclusion of the male mem- 
bers, vide the contention of Mr. Menon 
before the Full Bench. The other view 
is to the effect, that it is a Zarwad exclusively 
composed of females and their female 
descendants and the male members of the 
family are not members of such a farwad 
and have no interest in its propeity. If 
Ssivisothu larwads ate so well-known as they 
are said to be, and-if they aie sanctioned 


- ties confined exclusively to females and 
. their female descendants were sanctioned 
. by usage there would have been earlier 
"instances available for reference. A usage 
: of which no trace is visible till 1892, $.e., 
. about 30 years ago, cannot be regarded 
“as an ancient usage. Then come Second 
` Appeal No. 1502 of 1894 and Second Appeal 
4 No. 932 of 1904; the former is not a re- 


E. Vol, 7a] 
V EY MUHAMMAD KUNHI Jf. PACKRICHI UMMA. 


bi ancient usage it is not likely that a dif- 
ference of opinion would exist ori this most 
vital point. I have not been able to get 
access to the decisions in the cases above 
referred to which are not reported in the 
authorized Law Reports and I cannot, there- 
fore, say which of these two views was adopt- 
ed-by the High Court in those cases. It is 
clear, however, that the latter view was 


adopted in Kunhamina v. Kwnhambi (3) and > 


it would seem that the opposite view was 
taken in Oottaprakal Thazath Soopi v. 
Charichat Pallikal (4) as the interest of the 
male members in the property of the sirtsothu 
iarwad in that case seems to have been 
assumed to exist. If the view adopted in 
Kunhamina v. Kunhambi (3) is thé true view, 
then, I do not see with what reesonit can be 
urged that a farwad composed exclusively 
of females and their female descendants is 
one known to Marümakkattayam usage. 
There is nothing to show that such tarwads 
exist among the Nayars in North Malabar; 
and, after all, itis among the Nayars that 
we might expect to find Maru- 
makkattayam notions holding supereme 
sway. In the case of the Mappillas the rules 
of the Muhammadan Law must have, to 
some extent, worked in, opposition to 
Marumakkattayam notions, and it can- 
not be said that the former would lend 
more countenance to a purely female tarwad 
or a family group composed exclusively of 
females than the latter. It is no doubt 
a matter of pure conjecture ‘but it may, 
nevertheless, be mentioned, that itis prima 
facie unlikely that the notion of a sirisothu 
darwad composed exclusively of females 
would have tound favour with the Mappilla 
community when such a notion did not 
find favour with the Nayar and other 
Hindu Communities in North Malabar gov- 
erned by Marumakkattayam Law. If the 
„other view is the true one, viz. that a 
strisothu tarwad differs from an or- 
dinary farwad only in one point, viz., that 
the right, of management is vested in the 
senior female in the former while it is vest- 
ed in the senior male in the latter, then 
what is . really ' asserted is not . the 
existence. of a. general usage recognising 
' sirisoihw tarwads or lavaxhis but the exist- 
ence of a particular custom prevailing 
in .particuar,  /arwads or lavazhis 
,according to which the right of manage- 
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ment is vested in the senior female mem- 


ber instead of the senior male. Such a 
particular custom has been recognised in 
the case of some families, e. g., some of the 
Kovilagoms in South Malabar ; but 
a custom of this sort which applies to par- 
ticular families must be proved by in- 
stances in which the custom has been fol- 
lowed in such families and not by quoting 
instances of other families to which such 
a custom applies. There is no such evi- 
dence in this case and no attempt has been 
made to prove the custom according to law. 

4. I may add, . in conclusion, that 
in a case which came before me last year, 


Appeal Suit No. 43 of 1920, I followed the 


ruling in Kunhamint. v. Kwunhambi, (3) 
and I have not since then discovered 
any reason for changing my views on this 


point. That ruling is the only decision 


on the point, so far as my knowledge goes, 


which has been reported in the authorised 


Taw Reports, and, if I may be permitted 
to say so, apart from the weight that should 
be given even to the obiter dicta of Miller 


and Munro, JJ., who decided that case, 
my own experience has shown that these 


dicta accurately described the teal state of 
Sirtsothu tarwads in the sense of 
tarwads composed exclusively of females 
are teally unknown to Malabar usage but 
attempts have been made in recent times 
here and there to bring such /arwads 
into existence by individuals with the 
object of minimising the chances of aliena- 
tion or dissipation of family property— 
the idea being that females are less likely 
to alienate or dissipate family property, 
than males. They seem to have thought 
that it was permissible by act of parties 
to create a perpetual succession not recog- 
nised by usage or law in spite of the ruling 
of the Privy Council reported. in Purna 
Sashi Bhattacharji v. Kalidhan Rai Chow- 
dhury (5), and it may be that they expected 
to succeed in their attempt in view of the 
enforcement by Courts of, provisions in 
family karars relating to management -of 
family properties in spite of, their being 
inconsistent with, or contrary. fo, the gene- 
ral principles of Marumakkattayam usage 


' (5) xi Ind. Cas. 412; 21 M; L. J. 119; 15 C.W. N. 
693; 8 A. L. J. 681;,13 Bom. L R. 451; 14 C. Li $ 
1; (I911) 2 M. W. N. 493; 38 C. 603; Io M. oo 
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and law. Itis needless, however, to specu- 
late on the ‘motives which ied to such 
attempts or to determine the extent to 
which the attempts succeeded. The fact 
that such attempts have been made in re- 
cent times with some degree of success is 
not only no proof of established usage 
but it even goes to show that they were at 
variance with long established usage. The 
characteristic ofa binding custom or usage 
is that it is a long and generally observed 
course of conduct. It has been happily 
remarked that the mode in which such ha- 
bitual courses of action are formed andes- 
tablished is like the mode in which a path 
is ‘formed—accross a common. One man 
crosses the common inthe direction suggested 
by convenience or accident and if many 
othets follow in the same track a path is 
made. In this particular case I should 
say ‘that a few only have followed in the 
track and the path has not yet been made. 
The Courts cannot affix their imprimatur 
to a custom which is as yet in the making 
and has not gathered strength or sanctity 
by long continued observance. The cus- 
tom alleged is neither ancient nor certain. 
The moment has certainly not yet arrived 
- for putting the stamp of judicial authen- 
tication on it. 

“5. For the reasons given above, I am of 
opinion that there is no usage or custom 
among the Marumakkattayam Mappillas of 
North’ Malabar which allows the settle- 
ment of property on groups composed ex- 
clusively of -females and their female de- 
scendants to the exclusion of the males or 
authorises the female members to sell 
the family property otherwise than for 
necessary family purposes without the 
consent of the males, My finding, therefore, 
onthe issue remitted by the High Court 
is in the negative. 


a a 


-$econd Appeal No. 1493 of 1919 and 
‘Civil Miscellaneous Petition No. 3244 of 
“1921 praying for an order that, for tke 


reasons stated in the accompanying affi- ` 


-davit, the- said, second appeal may be-sent 
down again to the lower Appellate Cocit 
for adducing evidence on the issue refer- 
red. by this Court im its order, dated 24th 
March 1921, and that a further lime 
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of 3 months may' be granted for the sub- 


mission of a fresh finding, coming on’ 
for | hearing on the 5th December 
I921, after the return of the above 


finding of the lower Appellate Court, upon’ 
pertising the grounds of appeals, the judg- 
ments and the decrees of the lower Appellate 
Court and the Court of thé first instance, 
the finding of the lower Appellate Court 
upon the said issue, and Memorandum of 
Objections to the said finding, and upon 
persuing ` ‘the petition and the affidavit 
filed in support theréof, and upon hearing: 
the | arguments of Mr. B.  FPocker, 
for ithe Petitioners in Civil Miscellaneous 
Petition No. 3244 of 1921 (Respondents Nos. 
5, 7, 9 and 12 in S. A. No. 1493 of 1919) 
and of Mr. K.P. Menon, for the Respondent 
in the said C. M. P. No. 3244 of I92I 
(Appellant in the said S. A, No, 1493 of ; 
1919), this Court made the following 

ORDER.— Seeing that both sides were nct 
ready on July 25th and applied- for an ad- 
journment and that the time allowed for 
returning a finding did not expire till August 
18th, we think "that the District Judge 
might properly have granted an adjourn- 
ment, 

Considering the importance -of the ques- 
tion! at issue, we are not inclined to decide 
it oh the materials on record and we direct 


the District Judge -to give the parties 
another opportunity for adducing eyi- 
dence. 


Time for returning’ a fresh finding is 
extended to two months from this date. 
Fifth, 7th, gth and x2th Respondents in 
Second Appeal No. 1493 of 1919 will pay 
the |costs of this hearing in this Court. 

Ten days will be allowed for filing ob- 
jections. 





In compliance with the above ater of 
this| Court, the District Judge of North 
Malabar submitted the following 

FÍNDIN G.—I have been directed to give 
the parties in this case another opportunity 
for | adducing evidence and to submit. a 
fresh finding on the question,— 

Whether, according to the custom or usage 
prevailing among the Marumakkattayam 
Mappillas of the North Malabar, property 
may be settled as sirtsotki on the female 
i«rmpbess of (arwad or tavazhi to the 
exclusicn of the males or so as at least to 

| 


i 
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authorise the female members to sell the 
family property otherwise than for neces- 
sary larwad porposes without the consent 
of the males. 

2. Two witnesses each have been exa- 
mined on eithet side and Exhibits II to XI 
filed: on the.side of the contesting defendants 
and Exhibits C to I, on the othet side. The 
burden lies on the contesting defendants 
to establish the alleged custom or 
usage. Exhibits II to XI are the copies 
of gift-deeds, Wills and partitiori-deeds 
the parties to which are Mappillas ; but 
itis not established by orel evidence that 
they are all governed by Marumakkattayam 
Law. The oral evidence actually 
adduced relates only to Exhibits II and 
III. As regards Exhibit II it is the very 
document which was considered by Miller 
and Munro, JJ. ih Kunhamim v. Kunhambi 
(3) and it was decided in that case that 
the condition in that document exclud- 
ing males from enjoyment cannot be given 
effect to; in other words, Exhibit IT is a do- 
cütnent which is riot acted upon so far as 
the condition in question is concerned 
and itcannot, therefore; be relied upon as 
evidence of the alleged usage ; on the other 
hand, it is one of the attempts that failed, 
Exhibit C may also be referred to in this 
connection ; tlie oral evidence shows that 
it relates to one of the properties covered 
by Exhibit II and two of the females to 
whom the document was executed were 
the grand-children of one of the donees 
under Exhibit II and one Ktinhammad 
mentioned in Exhibit C is thé son of the 
samé donee. Exhibit C provides that a 
portion of the rent due thereunder should 
be paid to Kuthammad for the purpose 
of putting an end fo the dispute between 
Kunhamniad and his. nieces. In short, 
Exhibit C shows that Kunhammad was 
allowed to enjoy a portion of the income 
derived from one of the properties gifted 
under Exhibit II. It is clear, therefore; 
. that Exhibit II affotds no support to the 

cotitention of the contesting defendants. 
As regards Exhibit III, the witness who 
speaks to itis the grandson of the donor; 
he says no doubt that he has no right to the 
pioperties gifted trider Exhibit III, but 
he admits that this is what He learnt 
after making inquiries of learned men, 
viz.. Vakils, Finally; he admits that his 
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“ larwad" follows Makkattayam. Exhibit 
III cannot, therefore, bè ielied upon 
as evidence of ahy cüstóm or usage 
prevailing among Marumakkattdyam Mā- 
pillas. As regards the other doctürneris, 
Exhibits IV to XI, there is no oral evilience 
at all and it is impossible to be certain that 
the parties to those documents were Mard- 
makkattayam Mappillas. On the other 
that the executant of Exhibit IX was a fol- 
lower of Makattayain. It is doubtfül, there- 
fore, whether these docümetits are relévánt 
for the purpose of the present inquiry. 
The majority of these documerits aré cóm- 
paratively recent, e.g., Exhibit IV of rjr, 

D of 1920 
and Exhibits X and XI of rozr. Exhibits 
VIII to XI are subsequent to the filing of 
this appeal and Exhibit X is subsequent to 
my original finding. It is thüs seeti tHat Hof 
one of the documents filed ot the side of 
the contesting defendarits has beet proved 
to relate to any valid transaction between 
Matumakkattayam Mappillas whichhas beer 
acted upon. There is thus no evidence 
whatever of the alleged custom or usage ; 
it is surely remarkable that such wortii- 
less evidence alone shoüld be forthcoming 
in spite of the repeated opportunities àfford- 
ed to the contesting defendants to adducé 
evidence. It seems to nie as if this evidence, 
if evidence it may be called, Has been put 
forward not with any real belief that it 
will be accepted by any Court as sufficient 
evidence of an alleged custom or usage but 
merely for the purpose of justifying the in- 
dulgence shown to the contesting deférdants 
in the matter of adducing evidence. I 
am even inclined to doubt whether they 
really believe in the existence of the alleged 
custom or usage, as the evidence adduted 
by them in support of it id spite of 
the opportunities granted to them is so 
“shabby.” ‘There is really ho other epithet 
that will meet the case thai “shabby.” 
If, as Mr. Thomspon observed in 1892 
(vide the papers in Second Appeal No; 
1127 of 1892), “it is not uncommon in Mala- 
bar for property to be assighèd to females 
and to descendants of the female chil- 
dren of the assignees to the exclusion of 
the males of the family ” and if; as obsetved 
by Mr. Reilly in his judgment in this appeal, 
. instances in which the devoliition of 


` 


certain property is Con ned to the female 
of a family have çome to my own notice 
among Marumakkattayam Mappillas of 
North Malabar,” one would reasonably ex- 
pect much better evidence than this fo be 
‘adduced in support of the alleged custom 
OF, ‘usage. The evidence is so scanty and 
so, worthless that it seems.to me to be a 
clear case of; . parturtunt montes nascetur 
ridiculus mus. 

- 3. Tt seems hardly:worth while, in view 
of the hopelessly. unsatisfactory ‘evidence 
adduced in support of the alleged custom 
or usage, to deal with-the evidence on the 
other side at any length. Much documentary 
evidence cannot be expected to prove a 
negative. "Exhibit D is a gift-deed executed 
by Tiyyas and the evidence of P. W. No. 1 
has reference to it. The relevancy of this 
evidence to the present inquiry is, to say the 
least, extremely doubtful. The relevancy of 
the.present remaining documents Exhibits E, 
F and H tol, is also very doubtful In 
Exhibit G, a judgment of Mr. N. S. Brodie, 
dated 16th July rgor, there is a reference 
to ''sirisothu " of “female properties " of 
which the sth, defendant, a male, is manager 
under the, karar which- constituted the 
strisothu. This is an instance of so-called 
strisothu properties managed by a male 
member of the family. The plaintiff's Vakil 
has also referred me to the observation in 
M alsya ‘Kalakath .Bava. v. Pathumma 
(6) by .Sundara Ayyar and Sadasiva 
Ayyar, . "JJ, -who both had special 
opportunities of acquiring a first hand 
knowledge of Marumakkattayam customs 
and usages, to the effect that the tenure 
of the property by which the female child- 
ten .and their female issue would alone 
bé entitled to the properties is one unknown 
either to the Muhammadan Law and to 
the Marumakkattayam Law by which some 
Muhammadans of Malabar are governed. 

— 4. This completes the discussion of the 
evidence, adduced in the case after remand. 
I have no doubt whatever that the existence 
of the alleged custom or usage has not been 
established by the evidence. The custom 
or usage set up in this case is not a custom 
prevailing in a particular family but a 
usage prevailing among the Marumakkat- 
tayam Mappillas generally in North Malabar; 
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in other words, a usage which is a part 
and parcel of general Marumakkattayam. 
usage which has the force of law, a. usage 
which constitutes the general law applica- 
ble to a community at large. The question 
thus seemstobe really a question of law. In 
this connection I may refer to the observa- 
tions in Iikka Pakramar v.-Kwid Kwn- 
hamed (7) and the two. earlier cases 
Eranjoli Illath Vishnu . Nambudri vwe 
Eranjol Illath. Krishnan Nambudri (8); 
and Vayidinada.v. Appu (9) cited therein, 
where the test and the standard to which 
the evidence adduced to support an alleged 
usage should conform are given. The evi- 
dence in this case does not, in my opinion, 
come up atall to the standard: expected 
in cases of this "kind. I may also observe 
that, so far as I know, no reference to this 
alleged usage is to be found in any standard 
treatise dealing with Malabar: custom of 
Marumakkattayam usages such as Logan's 
Manual, Sir Thomas Strange’s report -on 
Moore’s Malabar Law and Custom, and, on 
the other hand, the existence of this alleged 
usage seems to be excluded by implica- 
tion. I find it difficult to believe that no 
mention of it would have been made in 
any of the books dealing. with Malabar, 
if, as a matter of fact, sirisothu tavaazhis 
of this kind have always existed. As 
to the degree of proof required to warrant 
the Court in recognizing as Customary 
Law a usage at variance with the law, re- 
ference may be made to the ruling. in Siva- 
nananja Perumal. v. Mutiu Ramalinga (10). 

I have already discussed this question 
in its general aspect in my finding dated 
27th July 1921, and I do uot think it ne- 
cessary to repeat here what I have said 
therein, It is enough to say that I adhere 
to what I have said therein and-that the 
evidence adduced subsequent thereto does 
not lead me to reconsider what I- have said 
already. It is curious that every one of the 
cases in which this question was raised. is 
one in which the-source of the-so-called 
*'sirisothu " tavazht can be traced directly to 
a document, 4. e., to the act of the parties, 
and there is no case in which the source 


(7) 17 M. 69 at p. 71; 4 M. L. J. 14;.6 Ind. Dec. 
(N. S.) 48. 

8 72M. 3; 2 Ind. Dec. (N. S.) 588. 

9) 9 M. 44; 3 Ind. Dec. (X: 8) dar 

(10). 3 M. H.C. R. yg at p. 77. ues 
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ould not'so be, traced and had. to be found. 
n general usage.. I hope I have made my-. 
elf .sufficiently. clear. What I mean js 
hat there. is no “‘sirisothu > tavazht whose 
source is buried in antiquity and cannot 
oe ascertained. In every case it is traced 
to a. document. which constitutes the ta- 
vazhi-and it is grounded on that document. 


In, every case "we see an attempt to create. 
such a lavazhi' and in no case do' we see 


such a /avazhi existing from time out of 
memory. - Such attempts do not, in my 
opinion, ‘constitute a usage having the 
force of;law. ‘The.manner in which custom 
S "transformed into alaw and enforced as 


such is really the subj ect-matter of general 


jurisprudence - and Jurists are not agreed 
on the point. One school holds that the 
State through its delegates, the Judges, 

‘grants recognition as. law to such cus- 
toms as come up to a certain standard of 
zeneral reception and usefulness...... not 
nerely prospectively from the date of such 
ecognition but also retrospectively ; so 
ar implying that the custom was law before 


t received the stamp of judicial authenti- 


ation.” There is on the other side the 


jpposing school headed -by Savigny and. 


Püchta who hold that the growth of law 
ias no dependence upon an arbitrary. will 
or accident but “is begotten in the people 
Volk) by the: popular intelligence (Volks- 
reist)."' 
but I do not suppose I am expected to dis- 
sussit and decide whether theearlierdecisions 
—Second Appeal No. 1127 of 1892, Second 
Appeal No. 1502 of 1894 and Second Appeal 
No. 932 of 1904—granted recognition to this 
custom and transformed it into law ; “non 
nosirum tantas componere lites ” is all that 
[lcan say on the point. I would, however, 
reiterate my conviction that strisothu tAr- 
wads or tavazhis of this kind are really 
inknown to Marumakkattayam usage and 
are even inconsistent with its basic princi- 
ples and that what has happened in the past 
is nothing more than attempts made to. 
create such tavazhis—some of which ended 
in success and others. in failure—with the 
object of minimising the chances of aliena- 
tion or dissipation of property as far as 
human ingenuity could do. Women are, 
so to speak, acqusitive and centripetal for- 
ces in affamily tending to the preservation 
of property in the family, while men are 
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dissipative. dnd centrifugal jors tending ' 
to the contrary, and hence the expedient of 
tying up ‘property by executing documents 
constituting sivisothu tavaziu, and hinc illae 
lachrymae “and protestations that such 
lavazhis are allowed ‘by ~ Matumakkattayam 
usage. This, in my opinion, is really what 
has taken place and nothing more: what is 
really ` sought to carry ' the theory of. 
freedom of contract to its extreme length, 
but an attempt is made to camouflage this 
object by “pleading an allege’ custom or 
usage which recognises: strisothu . tavazhis. 

6. For the. reasoris given above and in 
my previous finding, Iam of opinion that 
the question remitted to me must be an- 
swered in the negative and I find it in. the 
negative Seen rug 





Mr. K. P. Menon, : is the- Aa in 
S. A. No. 1493 of 1919 and E 
in S. A. No. 506 of I9IQ. ] 

- Mr. B. Pocker, for the Respondents dn 
S. Á. No. 1493 of 191g and for the Appel- ` 
lant, in S. A. No. 506 of r919. 

These second appeals came on for final 
hearing after the return of the finding: of 
the lower Appellate Court upon the issue 
referred -by this Court for trial. l 

OPINION.—In calling, upon the District. 
Judge to record evidence of à custom. 


Or usage prevailing in Malabar of. 
males -being excluded from ` tarwads - 
or ‘tavazhis managed exclusively by 
females of certain, : Marumakkattayam 


Mappillas, we discussed in some: detail 
all the decisions in which such a custom’ 
might be said to have been judicially re- 
cognised or its recognition refused, and we 
stated that we regarded them as inconcla- . 
sive. The District Judge was, therefore, - 
asked to return a finding on such. 
evidence as might be produced before 
him to prove the existence -of the 
particular custom in question. ‘This he’ 
has done, and we agree with him in hold- 
ing that it is wholly inadequate to prove 
the prevalence of any custom by which 
males are treated as Having no right to be 
consulted in' the management of the -affairs 
of the farwad or favazM and no right to 
participate -in the income of the tarwad 
or tavazhi properties. It is not necessary 
to exptess any opinion as to the existence. 
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of iarwads in which the manager or kar- 
navatht is a female. 

We, therefore, answer the Reference made 
to us in the affirmative. 

V. N.- V. Appeal accepted. 





CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DECREES NOS. 2, 
I7 AND 30 OF IQIB. 

August 29, 1922. 

Present -—Justice Sir Asutosh Mookerjee, 
“Ki, and Mr. Justice Cuming. 
KAILAS ‘CHANDRA NAG AND OTHERS— 
PLAINTIFFS—APPELLANTS 
Uer SMS 
BIJAY CHANDRA NAG AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law— Joint property—Partition—Sepa- 
rate acquisition— Exclusion from partition— Burden 
of $voof—Sole occupation by one co-sharer, if 
constitutes ouster— Adoption, proof of— Judgments— 
Substance of pleadings narrated in judgment, whether 
evidence. 

The acquisition of a property in the name of 
one of the brothers forming a Hindu joint family 
is not even prima facie evidence that the property 
was obtained by that brother for himself. Where 
there has-been a partition among the members 
of a Hindu joint family, the presumption is that no 
property was excluded from the partition; and the 
burden lies upon him who alleges exclusion to 
establish his assertion. [p. 681, cols. 1 & 2.] 

Separate possession of a property by one mem- 
ber of a Hindu jointfamily is not conclusive evi- 
dence of partition and must be interpreted in the 
light of all the circumstances of the case. [p. 682, 
col. 2. 

ane sole occupation by one co-sharer, of a portion 
of joint property, does not constitute an ouster of 
the other co-sharers ; and a co-sharer in possession 
of a portion of the common land, with the tacit 
or express consent of his co-sharers, cannot change 
the nature of that possession. [p. 683, col. 1.] 


The onus of proving an adoption is on the party - 


setting it up. But very slight evidence may be 
sufficient tor this purpose, where the alleged 
adopted son has been treated ~s ench for a long 
series of years. [p. 683, col. r.] 

Judgments narrating the substance of the 
pleadings of the parties to a litigagtion furnish 
evidence of the allegations made by them on that 
occasion. [p, 681, col. 2.] 

Appeals against the cecrees of the Sub- 
ordinate Judge of Mymeusingh, dated the 
21st September, 1917. 

Dr. Sarak Chandra Basak, Babus Braja 
Lal Chuckerbutty, Jatindra Mohan Chau- 
| dhuri, Prakash Chandra Pakrasi, Bimal 
Chandra Das Gupta, Hamendra Nath Basu, 
Indu Bhusan Biswas and Dines Chandra 
Ray, for the Appellants, 


t 


Babus foges Chandra Ray, Mahendra’ - 
Nath Ray, Gobinda Chandra De Roy, An- 
nada Charan Karkun; Birendra Kumar De 
and Prafulla Chandra Nag, for the Res- | 
pondents. 


JUDGMENT.—These three appeals are 
directed against the preliminary decree 
in a suit for partition of joint property. 


. The subject-matter of the litigation is describ- 


ed in the plaint as Chak Nagergati; the 
plaintiffs assert that this is also known as 
Rajballavpore, but is a revenue-free lekhvaj 
and does not appertain to sikmi taluk Raj- 
ballavpore within Zemindaris bearing Touzt 
Nos. 4082, 138, 139 and I41I of the Colec- 
torate of Mymensingh. The disputed block 
of land which covers about 75 bighas is said 
to have been formerly the Khanabar? of 
four brothers, Krishnaprasad Nag, Debi- 
prasad Nag, Kalikaprasad Nag and Sambhu- 
nath Nag, sons of one Aditya Ram Nag. 
Defendants Nos. 2 to 4 represent the branch 
of Krishnaprasad Nag and defendants Nes. 5 
to 7 tepresent the branch of Shambhunath 
Nag. The plaintiffs claim -8-annas share 
in the khanabart, 4-annas as representing 
the branch of Debiprasad Nag and 4-annas 
as acquired by adverse possession against 
the representatives of Kalikaprasad Nag. 
According to the plaintiffs, the khanabarz 
included three kinds of lands, namely, 
first, the entire Nagergathi lekhraj ; second- 
ly, brahmattar lands obtained in exchange 
for a parcel known as Haruar Bhita ; and, 
thirdly, other lands not specifically defined, 
Whether or not the third class was left 
undefined on purpose, it is plain that this 
has created considerable embarrassment in 
the investigation of the claim. The four 
brothers previously mentioned separated 
in or about the year 1781 ; but it is alleged 
that the homestead was never formally 
divided; though the co-owners have occupied 
different portions separately for convenience 
for over a century and have built houses 
thereon. The plaintiffs, consequently, seek 
partition of the lands which were so left joint. 
Their claim, it is conceded, is not supported 
by the Record-of-Rights which does not 
show the lands as joint property or as lekhvaj 
This, however, admittedly does not 
debar an enquiry into the true character 
of the lands. The defendants deny in 
substance that the lands are joint Jekhraj, 
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“and they urge that the claim is barred by 
limitation. They also raise questions as 
to acquisition of title by adverse possession 
and challenge the validity ef the title of the 
father of the plaintiff as the adopted son 
of Gangadhar Nag, the son of Debiparsad 
Nag. Questions were further raised as 
to the validity of conveyances relied upon 
by some of the defendants. A Commissioner 
was appointed to hold a local enquiry 
and to prepare a map with special reference 
to a chiita made by Rai Bahadur Tarachand 
Ghose, a Deputy Collector, in connection 
with resumption proceedings which took 
place in 1842. The Subordinate Judge 
came to the conclusion that the case put 
forward by each side was only partially 
true, and that plots Nos. 2, 3, 6 and 7 of 
the chtfia of Tarachand Ghose as shown in 
the map of the Pleader Commissioner, 
were still joint properties of the parties, 
liable to: be partitioned at their instance. 
He has further found that the share of the 
- plaintiffs was 6-annas, that of the defendants 
Nos. 2 to 4, 4-annas, that of.the defendants 
Nos. 5 to 7, 4-annas, and that of the defendant 
No. 8 ka, 2-annas. The Subordinate Judge 
has accordingly made a preliminary decree 
for partition of the four plots and. has dis- 
missed the suit with regard to the rest 
of the lands which are not joint properties. 
Three appeals have been preferred against 
this decree, namely, Appeal No. 2 by defend- 
ant No. 3, Appeal No. 17 by defendants 
Nos. 5, 6 and 7, and Appeal No. 30 by 
- defendant No. 8 ka. There were cross- 
objections in some of these cases, but they 
have not been pressed. Weare consequently 
not called upon to consider, whether the 
plaintifis should have been granted further 
relief; we have only to examine, whether 
the decree made in their favour can be 
maintained, 

The primary question for consideration 
is, whether the plaintifis have established 
their title to the disputed lands or to any 
portion thereof as joint property. The 
earliest document directly relevant to- the 
point is a list of sanads of lekkraj lands, filed 
on the xrth March 1796, presumably under 
Regulation XLVIII of 1793, which shows 
the existence of 7 kurs ox 21 bighas of lekhraj 
in Chak Nagerganthi under a sanad dated the 
28th June, 1766. This stood in the name 
of .Krisbnaprasad Nag,. one of the. four 
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brothers already mentioned. This is not 
even prima facie evidence that the lekhraj 
was obtained by Krishnaprasad Nag, for 
himself, from Suryanarayan Chaudhuri 
and Kritinarayan Chaudhuri, because at 
the time of acquisition the family was still 
joint: Luximon v. Mullar (I), Prit Koer 
v.. Mahadeo Pershad Singh (2), Dhurm 
Das Pandey v. Shama Soondri Dibiah (a), 
Rampershad Tewarry v. Sheochurn Doss (4), 
Umrithnath Chowdhry | v. Goureenaih 
Chowdhry (5). But as, after acquisition, 
there was a partition among the members 
of the family in 1781, there is no presumption 
with regard to this or any other property, 
that 1t was excluded from the partition ; 
and the burden lies upon him who alleges 
exclusion, to establish his assertion : Narayan 
v. Nana (6). The plaintiff has sought 
to discharge this onus by evidence of a 
later date which has an important bearing 
on the matter. .We have papers of a litiga 

tion which took place in 1825 between 
the predecessors of the parties to this suit. 
The judgments of the Trial Court and the 
Appellate Court, but not the pleadings, 
are available. The substance of the plead- 
ings is, however, narrated in the judgments, ` 
and they furnish evidence of the allegations 
made by the parties on that occasion ; see 


 Parbuity Dassi v. Purno Chunder Singh (7), 


Bhaya Dirguj v. Pande Fateh Bahadoor 
Ram (8) Byathamma `v. Avulla (9), 
Thama v.  Kondar (10), Krishnasami 
Ayyangar v. Rajagopala Ayyangar (I1), 
Malcomson v. O'Dea (x2)  Lyel v. 
Kennedy (13) and Neill v. Devonshire (14). 

(x) (1831) 2 Knapp 60; 5 W. R. P. C. 67; 1 Nor- 
ton's L. C. 169; 12 E. R. gor. 

(2) 21 I. A. 134; 22 C.85; 6 Sar. P. C, J. 485; 
II Ind. Dec. (N. S$.) 59 (P. C). 

(3) 3 M. I. A. 229; 6 W. R. P. C. 43; 1. Suth. 
P. C. J. 147; x Sar. P. C. J. 271; 18 E. R. 484. 

(4) xo M. I. A. 490 at p. 505; 2 Sar. P. C. J. 
177; I9 E. R. 1058. 

(5) 13 M. I. A. 542; 15 W. R. P. C. 56 B. ` 
L. R. 232; 2 Suth P. C. J. 381; 2 Sar. P. C. J. 618; 
20 E. R. 653. 

(0 7 B. H.C. R. 153. 

(7) 9 C. 586; 4 Ind. Dec. (N. S.) 1038. 

(S. 3 C. L. J. 52x. 

(9) 15 M. 19; 5 Ind. Dec. (N. 5) 363. 

(10) 15 M. 378; 5 Ind. Dec. (N. $.) 616, 

(11) 18 M. 73;4 M.I,.J. 212;6 Ind; Dec. (N.S.) 460. 

(12) (1863) ro H. L. C. 593; 9 Jur. (N. s) 
1135; 9 L. T. (N. S.) 93; 12 W. R. 178; 11 E, R, 
1155; 138 R. R. 317. | 

(13) (1889) 14 A. C. 437:59 L. J. Q. B. 268 
62 L. T. 77; 38 W. R. 353. 

(r4) (1883) 8. A; C. 135; 31 W.. R.6223. 
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The ‘summary’ of the pleadings, as given 
in the judgments, shows that the dispute 
related to the piece of land. which the 
parties got in exchangefor Haruar Bhita and 
that they admitted that the main part of 
the Ahanabarl, that is, where their residences 
were built, appertained to lekhraj Nagergan- 
thi. The importance of the judgments 
lies in the fact that it enables us to locate 
the lekhraj Nagerganthi, with some approach 
to certainty, from the admission made by 


the parties to that suit. The’ judgment. 
of the Appellate Court shows that the khana- 


bari was alleged to be covered by the sanad 


in the name of Krishnaprasad Nag, dated 
28th June 1766, which was distinct from 


the Adityaram ‘taluk under sanad dated 
roth June 1748. It is not possible, however, 
from the summary of the pleadings in these 


judgments alone, to locate the lands, because. 
no mention is made of the boundaries of 


the ‘disputed lekhraj. For this purpose, 
the Subordinate Judge has relied upon the 


resumption proceedings of 1842, where 


reference is made to the map menticned 
in the list of sanads dated 11th March 
. i796. A chitla was made in that proceeding 
by the Amin Biswanatb Datta, ori the 30th 
May 1840, which showed Mouza Nagerganthi 
as distinct from Mouza Rajballavpore. The 
matter was referred to the Deputy Collector 
arachand Ghose, and.his robokari dated 
a3rd April 1842, is on the record. The 
Deputy Collector negatived the claim for 
resumption on the ground that the area 
was less than 50 bighas, and this view was, 
no doubt, not accepted by the superior 
Revenue Authorities. But this’ does not 
take away from the value of his investigation. 
He measured the disputed lands in the 
presence of- all the parties concerned, and 
he came to the conclusion that, out of ten 

plots, only six plots, namely, Nos. I, 2, 3, 
. s 6 and 7 which measured about x3 kurs 
and odd, that is; nearly 40 bighas, constituted 
lekhraj Nagerganthi. The original area of 
the lekhraj was, as we have seen, seven 
kurs or 21 bighas, and the lekhvajdars had 
evidently annexed other lands not comprised 
in the. grant. They natrually denied the 
lekhraj.and alleged that the lands belonged 
to their other talks, so as to escape resump- 
tion and assessment of revenue. The re- 
presentatives of the parties admitted their 
joint possession: in respect of plots Nos. 2, 3, 


INDIAN CASES. . 
KAILAS CHANDRA NAG 9. BIJAY CNANDRA WAG, — 


. {1923 ' 


6, 7, though not in respect of Nos, I. 4;: 
5, 8. The  Subordinate Judge  has,: 
from’ this concluded that these were not 
lekhraj ot joint property. . We pass on next. 
to the proceedings of the Thak Survey of: 
1856. The evidence does. not. establish 
conclusively the presence of the Nags. at. 
the time of the Survey, though the very 
fact of previous disputes and the resumption. 
proceedings would render their absence- 
highly improbable. Thak Chak No. 27. 
covers the lands, which are treated as. 
comprised in the shikmi. taluks of the Nags:: 
This could not be correct, and it is significant. 
that the very existence of the resumption 
proceedings of 1842 was suppressed; in. 
the face of the Tafdad of 11th March, 1796, 
and of the admissions made in the suit- 
of 1825, it is difficult to see how the entry- 
could have been made in the form it took,: 
if the resumption proceedings had not been 
kept in the back ground. In the suit of. 
1825, the main homestead portion, but.not 
the fringe area, was admitted to be joint, 
though the parties were in occupation of 
different portions. As explained by this 
Court in Kulada Prosad Tewary v. Sadhu . 
Charan (x3) and Amand Késore Chowdhury 
v..Daijs Thakwrain (16), separate possession 
is not conclusive evidence of partition 
and must be interpreted in the light of all 
the circumstances of the case. In, our, 
opinion, the Subordinate Judge has correctly 
held that the disputed land is, not:joint 
property in its entirety. and that plots 
Nos. 2, 3, 6, 7 alone, of the chitia. of 
Tarachand Chose, constitute joint property 
still capable of partition. The plaintiffs 
cannot successfully claim partition of the 
remaining plots, and the appeal by, the third 
defendant must also fail. . | 

The fifth and seventh defendants,., who 
have preferred a separate appeal, claim, 
in addition to their 4-annas share, specific 
lands based on title by compromise with a 
previous owner; they further challenge. the 
validity of the adoption of Gurucharan Nag, 
the father of the plaintiffs. These allegations 
are entirely unfounded. The adoption took 
place nearly a century ago, in or about 
the year 1823. ‘The person; whose adoption 


(a) 27 Ind. Cas. 412; 20 C. L. J. 32.. = 
. (16) 28 Ind. Cas, 580; ar Ç. Li J. 20641... © 
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is challenged, enjoyed: the status of an 
adopted son all his life, but-at this distance 
of time direct evidence cannot be expected. 
No doubt, as stated by Lord Atkinson in 
Kishors Lal v. Chunni Lal (17), the onus of 
roving an adoption is on the party. setting 
it up. But very slight evidence may be 
sufficient for this purpose, where the alleged 
adopted son has been treated as stch for 
a long series of years. In Rup Narain v. 
Gopal -Devi (18), where a question arose 
as to the factum of an adoption alleged 
to have been made nearly half a century 
before suit, the Judicial Committee held 
that the Trial Court was tight in holding 
the adoption: proved, when, in the absence 
of direct evidence of much value, it appeared 
that the alleged adopted. son had, without 
controversy, succeeded to his father's estate 
and enjoyéd it till his death; and, further, 
that transactions during and after his 
death took place on the footing of the adop- 
tion. The allegation of title by adverse 
possession is.not more promising. The sole 
occupation by one co-sharer, of a portion of 
joint. property; does not :constitute: an 
‘ouster of the other co-sharets; and a co- 
sharer in possession of a portion of the 
common land, with the tacit or express 
consent of his co-sharers, cannot change 
the nature of that possession ; see the judg- 
ment of Viscount Cave in Varada Pillai 
v. Jeevarathnammal (19) and: of Lord Buck- 
masterinHardit Singh v. Gurmukh Singh (20); 
see: also Lokenath Singh v. Dhwakeshwar 
:Prosad Narayan Singh (21) and Israil v. 
Samset Rahman (22). m our opinion, there 


(17);I1.Ind. Cas. 128; 36 I. A. 9; 31 A. 116; 9 
C. L. J. 1 172; 5 M. L. T. 58; 13 C. W. N. 370; xt 
“Bom. L. R. 196; 19 M. L. J. 186 (P. C}. 

' (18) 3 Ind. Cas. 382; 36 I. A. 103; 36 C. 780; 
ro C. L. J. 58; 6 A. L. T.; 567 x10 C. L. T. 58; 13 
C. W. N. 920;5 M. L. T. 423; 11 Bom. L. R. 833; 
.19 M. L. J.. 548; 93 P. R. 1909; 146 P. W. R. 1909; 
68 P. L. R. 1910 (P. C). 

- (xg) 53 Ind. Cas. gor; 46 I. A. 285; 43 M. 2445 
(1919) M. W. N. 724; 10 L. W. 679; 24 C. W. N. 


346; 38 M. L. J. 313; 38 A. L. J. 274 :2 U. P. L. R. 
(P. C). 64; 22 Bom. L. R. 444 (P. C). 

(20) 47 Ind. Cas.:626; 28 C. L. ie 437; 58 P. W. 
R. 1918; 64- P. R. 1918; 24 M. L. T. 389; 20 Bom. 
L. R. 1064; (1919) M. W. N. 15; 9 L. W. 123; I 

. P. L. R. (P. C.) 8 (P.C). 

xen 27 Ind. Cas. 465; 21 C. L. J. 253 ; 20 C. W. 
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is no substance in the appeal preferied by 
defendants Nos. s and 7.  - 
“The defendant No. 8 ka, who also dur 
preferred. a separate appeal, has pressed 
the question raised in the tenth issue, namely, 
whether the conveyance set up by him 
covers the land in suit, and whether it is 
valid or void for want of consideration 
and for undue influence. The conveyance 
was executed on the r4th November, 1910 
by one Harinath Bose for about one-tenth 
of the real value of the property. The 
Subordinate Judge has found that there 
was in fact no consideration at all for the 
conveyance, and that ıt was secured by the 
exercise of undue influence. The evidence. 
has been placed before us, and we feel 
no doubt that the Subordinate Judge has 
rightly held that the document was really 
obtained on false pretences and was not 
operative to transfer title. 

Upon a scrutiny of all the materials, 
our conclusion is that the decree of tlie Sub- 
ordinate Judge is amply supported by the 
evidence on the record and caunot be 
successfully impeached. The appeals and 
cross-objections are all dismissed, and the 
parties will pay. their own costs in this 
Court. 
B.N. . Appeals and eross- ; 

objections dismissed, 


_ MADRAS HIGH COURT. 
SECOND CIVIL APPEALS NOS. 379 TO 3&2 CF 
1921. ; 

February 12, 1923. | 

Present:—Mr. Justice Seer and 
- . Mr. Justice Krishnan. "m 
. P. VARADA.REDDY AND OTHERS— 
APPELLANTS 
versus ` 

SRINIVASA MUDALIAR—RESPONDENT. 
Madras Estates Land “Act (‘I of 1908) ss. x3 (3), 
52 (3)—Waram rent—Muchilika for money rent 
for stated pertod—Ryot undertaking to cultivate 
under Amant rules—-Tender of fresh "pattah con- 
taining waram' rent, whether repre aaa 
foni, whether. snhansemeni ef roni. - 
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Under the Madras Estates Land Act, a land- 
holder is always entitled to revert to the wavam 
system unless the ryots establish that it has beef 
superseded permanently by the cash system by 
contract, express or implied, between them and 
the landholder. [p.-684, coL 2.] . 
` Ayyaperumal Odayan v. Ramasami Chettiar, 
30 Ind. Cas. 983; 29 M. L. J. 362; 2 L. W. 650; 
(1915) M. W. N. 614, Muthiah Chettiar v. Periyan 
Cone, 55 Ind. Cas. 78; 11 L. W. 311; (1920) M W. 
N. 15; 27 M. L: T; 226, followed. 

The fact that for several years the ryots paid 
money rents under specific contracts in term 
patias for stated periods on varying rates would 
only show the existence of special contracts re- 
maining in force in particular years and not that 
the waram system was permanently given 
[p. 684, col.2, p. 685, col; r.]. .. "E 

Where in a muchilika providing for mionéy 
rent for a period, the ryoís undertook that, after 
the expiry of the period fixed under it, they would 
cultivate the land under the Amani Rules: 

Held, that the landholder was entitled to revert 
to the wavam system after the expiry 
of the period fixed without tendering a fresh 
paitah under section 52 of the Madras Estates 
Land Act providing for waram rent. [p. 685, col. 1.] 

Under the Madras Estates Land Act, tio prior 
tender or exchaüge of patia or muchilika is tiecessary 
to entitle:a laridholder to sue for rent. [p. 685, 

1. 2. j l : 
The TE part of clause (3) of section 52 of the 
Madras Estates Land Act is only a corolláty to 
the first part and where the latter does not apply, 
the former is also indpplicable. [p. 685, col. 2.] 

The phrase “Amani system" means waram 
tenure as opposed to rokka tenure. [p. 685, col. 2.] 

Muthiah Chettiar v. Periyan Kone, 55 Ind. Cas. 
78; rr L. W. 311; (1920) M. W. N. 15; 27 M. L. T, 

owed. | 
ener the waram system, the landholder is 
entitled to a share in all the produce of the land 
unless there is a special contract to the contrary 
exempting any particular crop, and his claim to 
share in all the crops does not amount to an en- 
hancement of rent and section 13 (3) of the Madras 
' Estates Land Act does not apply to such a case. 
A landholder is, therefore, entitled to wavam even 
insecond crop on the lands though raised by the 
tenants with the aid of their own well water without 
taking the landholder’s water. [p. 685, col. 2.] 


Second . Appeals against the decrees 
of the District Court, Chingleput, in 
Appeal Suits Nos. 82, 84, 85, 95 and 96 
of ror, preferred. against that of 


the Court of the Revenue Divisional Ofi- 


cer,  Chingleput, in Summary Suits Nos. 

72, 75, 86 and 87 of 1918. respectively. 
Messts. B. Somayya and S. Varada 

Cliariay, for the Appellants. 


. Mr. L. A. Govindaraghava Aiyar,. for 
Respondent. | 
“PS D GENTI, These second appeals arise 


from suits: brought by the plaintiff land- 


holder under. Section. 77 of..the Estates. 


INDIAN CASES; 
' VARADA REDDY Y: SRINIVASA MUDALIAR, 


up. 


[1025 


Land Act for the. rent of Fasli 1325 at- 
leged to be due to him from his perma- 
nent occupancy tenants the defendants. 
He claims rent according to the wavam 
system: but the tenants plead that they are 
bound to pay only, money rents as fixed 
in their muchilikkas, Exhibit C series. The 
lower Courts have decreed the landholder's 
claim as brought and hence these appeals 
by the tenants. 

"The main dispute between the parties 
centres round the first issue whether the 
tenure is rvokkam or waram. The land- 
holder is entitled to revert to the waram 
system unless the vyoís establish that it 
has been superseded. permanently by the 
cash system by contract, express of im- 
plied, between them and the laridholder. 
See Ayyaperumal Odayan v. | Ramasama 
Chettiar (x) and Muthiah Chettiar v. Peri- 
yan Kone (2). Now, in this case there is 
an espress finding by the lower Courts that 
the wavam system ‘was the prevailing 
tenure in the estate. Itis, however, con- 
tended that this finding should not be 
accepted as it is based on recitals in patitas 
Exhibits A, C and Q which as admissions in 
his own favour by. the landholder cannot 
be relied om by him and on statements in 
muchlikkas Exhibits B, D and F which 
have not been proved. These muchilikkas 
wete taken to be mote than 30 years 
old by the lower Courts and as coming 
from proper custody their proof was dis- 
petised with. Theléwer Courts are shown 
to havé gone wrong there as the dates on 
the Exhibits show that they were not really 
30 years old when tendered in evidence. 
But, apart from these documents, there is 
evidence to show that thé terure was a 
wavam tenure to start with, arid that also 
being the presumption, evidence is not neces- 
sary to prove it unless the presumption 
is rebutted, to do which, the burdefi is on 
the ryot. In this case theré is -sorie evi- 
dence that for several years the. ryoís paid 
money rents bit such payments were 
made under Spécific Contracts in term 
paltas ior stated jetiods and tlie rates 
varied from time to time. Théy only 
show the existere of special contracts 


- tx) 39 Ind. Cas. $83; 29 M. Lr. J: 362;2 Is W. 
650; (1915) M. W. N. 614. l 

'(3) -55 Ind. Cas. 78; rx L. W. 3itri (1920). M, 
W. N. 15; 27 M. L. T. 226. i : 
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remaining in force in particular years and 
no inference can be drawn from them that 
the waram system was permanently given 
up. Thelast of such contracts is evidenced 
by Exhibit O series which provided for a 
money payment for ic years from Fasli 
1314 to 1323; by its own terms the contract 
came to an end in Fash 1324 and from ‘that 
fash the landholder was entitled to revert 
to the waram rates. 

It is next argued that, even assuming 
that the plaintiff was entitled to revert to 
waram rates, he is nevertheless disentitled 
to enforce those rates in Fasit 1325 with- 
Out properly tendering a waram patta 

‘in Fasli 1324 by reason of the provision in 
the latter part of clause (3) of section 52 of 
the Estates Land Act and such a tender 
has not been made out. Before dealing 
with the applicability of the section it may 


be stated that waram paitas were attempt- , 


ed to be tendered to the ryots by the plain- 
tiffs in Fasli 1324, in which year he distrained 
the crops for rent. But in the ryoés’ suit 
to set aside the distraint, it was held by 
the Courts that the tender was not proper 
as regards the present defendants and in 
consequence the distraints were set aside. 
That finding in Exhibit X is clearly res judi- 
caía and the question cannot be re-agitated 
and we must take it that there was no 
proper tender of any patta in Fasli 1324. 
The question then is, whether the land- 
holder is preclude from claiming waram 
rates in Fasit 1325. As already stated, up 
to the end of Fasli 1323, money rents were 
paid by the ryots and the argument for them 
is that under the first part of clause. (3) 


of section 52 that arrangement should be. 


treated as remaining in force for subsequent 
years and that to introduce a change the 
landholder was bound underthe second part 
to tender a new feta in the fasli prior 
to one in which he proposed to enforce 
new terms. The lower Appellate Court has 
held that clause (3) does not apply to this 
case and we think that view is right. In 
the muchtlikkas Exhibit O series, there is a 
provision by which after the expiry of the 
period fixed under it the »yoís undertake 
to cultivate the land under “pattukattu 
muchilkk as according to.the Amani Rules.'' 
These words have been understood by 
the lower Courts as meaning that the ryois 
would cultivate under the waram system. 
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No doubt, the learned District Judge seems 
to have erroneously thought that the word 
varabatls was in the covenant but that 
mistake, however, does not affect the mean- 
ing he attributed to the clause. “Amani 
system” has been treated as meaning waram 
system in our judgment in Muthiah Chettiar 
v. Periyan Kone (2), and as regards this very 
estate by the District Munsif.in his judg- 
ment Exhibit W of 1887 when the land- 
holder brought suits against the ryots to 
compel them to accept waram alias. ‘The 


lands are described in an earlier part of Ex- 


hibit O series as '' varapathu and kaipathu" 
lands. That also supports the view taken 
by the lower Áppellate Court. 'The mean- 
ing of the covenant thus seems to be clear 
that the vyoís agreed to revert to the waram 
system after the period fixed in O series 
was over. It is, therefore, not necessary 
for the landholder to rely on the first part 
of clause (3) of section 52 to regulate his 
relationship with his tenants for Fasli 1324 
and thereafter the contract in the muchi- 
likkas itself regulating it. In fact, in the face 
of that covenant, the arrangement to pay 
money rent cannot be held to continue in^ 
force after Fasii1323. Thesecond partis only 
a corollary to the first part of clause (3) 
and as the latter does not apply, it must 
be held that the former also does not apply 
to this case. As under the present Act 
no prior tender or exchange of patta and 
muchihkka is necessary to entitle a land- 
holder to sue for rent, the present suit is 
clearly maintainable as brought and the 
plaintiff is entitled to the waram rates 
decreed to him, 

The only other question argued is as 
regards the second crop on these lands raised 
by the tenants with the aid of their own 
well water without taking the landholder’s 
water. Itis contended that the plaintiff is 
not entitled to waram on that crop under 
section 13 (3) of the Act. That provision 
does not seem to apply as it cannot be said 
that any higher rate-of rent is being claimed 
on account of increased production in con- 
sequence of thetenants’ improvement. Under - 
the waram system the landholder is. entitled 
to a share in all the produce of the land 
unless there is a special contract to the 
contrary exempting any particular crop. 
His claim to'share in all the crops cannot 
be looked upon as an enhancement of rent, 
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‘The lower. Appellate Court is, therefore, 
right in. giving a share to the plaintiff in 
the second crop “also. 


` + 


' ‘The second appeals thus substantially 
fail but the decrzes of the lower Appel- 
late Court must be modified by. striking 
out the ) 
and by. confining them to decrees for 
sent a» the suits are purely. suits for rent. 
With this modification the second appeals 
are dismissed with costs. Vakil's fee Rs. 
Io in each case. RE 

Sov. Ne V, Appeal dismissed. 


CALCUTTA HIGH COURT. 
AppsaL . FROM ORIGINAL DECREE. NO. 161 
"NN OF 1922. 
E august IO, 1922. . l 
. Present :—Justice Sir Asutosh Mookerjee, 
Ti Kr. and Mr. Justice Rankin. 
“KALI KRISHNA ROY and ANOTHER 
1 . —DEFENDANTSC—ÀAPPELLANTS 


E es 20 Versus» 
"7 CMAKHAN. LAL MUKHERJEE— 
"s.  PLAINTIEF—RESPONDENT, 
'" Probate and Administration Act ( V of 1881), s. 
21— Residue of testator’s properly left bo tdol— 
"Hesiduary ‘legaiée—Sbebait purohit—Shebaitship, 
HOW Wan eas lo. existing endow- 
j- Benefactor, position Of. ` | 
Where Mit directa that, aiter payment of 
obsequious ceremonies of the testator, and certam 
4egacies to specified. persons, the residue-is to be 
devoted to the maintenance of the worship of 
an idol, the residuery legatee under section 21 of 
the Probate and Administration Act, is the shebatt 
of the idol, and not the priest appointed by the 
shebaii to conduct the worship, “as such appoint- 
ment. has not the effect of transferring the 
management of. the debutier estate from the shebast 
to him [p. 687, cols. 1 & 2.) 
"^ Mdharanee Indurject — Kooer Vv. 
"misser, IG W. R, 99, relied on. l l 
Where the appointment of a pwrohii or priest 
of a, temple has been at the will of the founder 
the mere tact that the appointees have performed 
tae worship for several generations will not confer 
an independent right upon the members of the 
aamily so appointed and will not entitle them as 
or right to,be continued in oflice as priest. [p. 
SUDORE a. | 


aa 


Chundemun 


declarations embodied in them | 
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Nanabhat v. Trimbak, (1878) P.. Ja 195 and 
Narayana v. Ranga, x5. M. 183; 2 M. L. J. 19 
5 Ind. Dec. {N. S.) 477, followed. 

When the worship of an idol has been founded, 
the shebatiship is vested in the founder and his 
heirs, unless he has disposed of it otherwise there 
has been some usage or course of dealing which 
et a different mode of devolution. -[p. 688, 
-col, I, ME UM 

Gossami Sri Gridhariji v. Romanlalji Gossami, 
16 1. A. 137; 17 C. 3; 13. Ind. Jur. 211; 5 Sar. P. C. 
J- 330; 8 Ind. Dec. (N. 5.) 541, Jagadandra Nath 
Roy v. Hemanta Kumari Debt, 31 I. A. 203; 32 
.Q.129; 8 C. W. N. 809; 6 Bom. L. R. 765; 1 A. LJ. 
585; 6 Gar. P.C.J, 698 (P. C.) and Mohan Lalji v. 
Tihai Sri Gordhan Lalji, 19 Ind, -Cas. 337; 40 
-l. å. 97; 17 C. W. N. 741; 11 A. L. J: 548; 17 C. L. J. 
612; 15 Bom, L. R. 606; (1913) M. W:.N.. 536; 14 
M., L. T. 27; 35 A. 283; (P. C), relied on. > 

A person who makes a benefactión to an existing 
endowment cannot be regarded as its founder, 
where such benefaction is nothing more than an 
‘accretion or addition to the. existing foundation. 
-[p. 688, col. 1.] < i | 
. Annasami Pillai v., Rama Krishna Mwudahar, 
24 M. 219; 11 M.L.J. 1and Appasams v. Nagappa 


- 4 M. 499; 2 ind. Dec. (N. $.) 931, followed, 


1; Appeal against the. decree:of the. Dis- 
trict Judge, 24-Parganas,  dated.the ist 
March 1922. E o. c a ] 

. Babu. Rupendra Kumar Müra- (with him 
Babu Paswpat: Ghosh), for the Appellants. — 
The defendants are the. appellants, . The 
appeal arises out of proceedings ior grant 
of Letters. of Administration with copy of 
the Will annexed, The facts are shortly 
these. One Bidhumoni leit a Will. dated 
2gth November 1895 directing Rs. 600 to 
be spent for her sradh and made . specific 
bequests to the extent of Rs. 1,400. . The 
iesiduc was left. for. the., worship. of. the 
family idol, In 1904 the lady’s urst cousin 
took out Letters of Administration and 
On his death her priest Makhan Lal Muker- 
jee applied for Letters which have been. gran- 
ted by the District Judge. . Against. that 
‘order the present appeal. is directed. I 
submit the residue.ot the. lady’s properties 
.having been bequeathed to:theidol 1t5 shebas 
is entitled to grant of Letters. The priest cau- 
not .be the. shebavt of the idol. See Nafar 
Chandra Chatterjee v.. Kailash - Chandra 
Mondal (i). .I submit.under the circum- 
stances. the priest is not. entitled to the 


grant of Letters cf Administration, 


Babu Probodh Kumar Das (with him.Babu 
‘Panshanon Ghose), lor: the Respondent.— 


. (4) 6a ind. Cae, $101 25 €. W. N, 203, 
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I was “appointed by the shebait to worship 


the idol as-purohit and I have been acting: 
Of course,- 


as such for a. very long time. 
. I cannot be'held to be the residuary lega- 
tee. But I am entitled to administer- by 
virtue of my position as priest appointed 
by the lady. 

JUDGMENT.—This' appeal is directed 
against an order for the grant of Letters 
of Administration, with copy of the Will 
annexed, to the estate left by one Bidhu- 
mani Debi. The lady made a testamen- 
tary disposition of her properties on the 
29th November 1898 and died on the 16th 
December 1898; she directed the expen- 
diture of: Rs. 600 on the occasion of her 
obsequious ceremonies and Rs. 1,400 in 
the payment -of specified amounts as lega- 
cies to various persons: The residue, she 
tlirected,- would be devoted to - the’ main- 
tenance of the- worship of the idol Sri Sri 
Iswar Lakshmi Janardan established by 
the ancestors of- her ‘husband. ^ The. exe- 
cutor named in the Wil did not take out 
Probate and it was not till the 5th November 
1904 that. 
cousiu of the lady, came forward to. take 
out Letters of: Administration "with. copy 
of the Will:-annexed. We are not now 
concerned ‘with the history of the’ manage- 
inent, of. the estate by -thè administrator. 
It is sufficient to state that oi: his: death; 
one Makhanlal Mooketjee,' the. priest: of 
the, testatrix, -applied for ‘Letters: of Ad- 
ministration. In the first instance, an ex, 
parle order. was made in his favour; this 
was-subsequently re-called and the: case .was 
re-heard in the presence of Kali Krishna 
Ray and Satis' Chandra Ray who are the 
grandsons of the brothers of.the testa- 
trix and have come forward to obtain Let- 
ters of Adininistration: The District Judge 
has‘made a grant in favour of the priest 
under section’ 2r of the Probate and Ad- 
ministration Act; We are now called upon 
to consider whether this order can. Des suş- 
„tained, l aoe x 

"Section 21 is in: oon terms’: 

_ "When there is no. executor, and no 
residuary legat.e. or representative ` of a 
residuary legatee, or he declines or is incap- 
‘able to act, or cannot be found, the person 
ot, persons who would ‘be’ entitled to the 
administration of the estate of the deceased 
ii he had ‘died’ intestate, or any other ‘lega- 
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tee a a beneficial interest, or a. credi- 
tor, may..be admitted to prove, the.Will, 
and Letters of Administration may be grant- 
ed to him for them accordingly." 

- The District Judge has made: an order 
in favour of the priest^on the. ground ' that 
he, .was the residuary legatee. In our 
opinion, this position cannot be supported ; 

and, indeed, in. the course’ of. argument ; 

the view. that the priest was the residuary 
legatee - has -been’ abandoned. The Will - 
directs. the payment of a legacy of Rs. _ 50 
to the priest; this clearly does not make. 
him the : residuary legatee. -But it has 
been admitted. before us that this sum has 
already. been paid to tbe priest.out of the 
estate. :He cannot, consequently... be Xe- 
garded -as a legatee - having a- beneficial 
interest-in: the estate. - The residuary lega; 
tee’ is unquestionably the idol established 
by the ‘ancestors of the testatrix, . It. 15 
to the idol that: the residue of the estate 
is bequeathed, and, under section. 89 - of 
the Indian Succession Act, which is appli- 
cable to Hindus under section .2- ot the 
‘Hindu Wills Act, a residuary legatee may 
-be constituted by: any words that show an 
intention. on the, part of the testator. that 
the person designated should take the. sur- 
plus or residue of his’ ‘property. > Conse: 
quently, the -person entitled to Letters of 
‘Administration, as residuary legatee, under 
section 21 of the Probate and Administra: 
tion Act, is.the shebait of the idol. - It 
cannot be.suggested, that the’ priest is. ‘the 
shebait. The shebait. appointed the puro- 
hit to conduct the worship, but that, does 
not transfer the management of the debutier 
estate: from the -shebait - “to the Purohit, 
Maharanee Indúrjeet Kooer v.  Chundemun 
Misser . (2), Nafar Chandra -Chatterjee v. 
Kailash. Chandra. Mondal (1). Where. the 


appointment of a, purohit has been at the 


Will of the founder, the mere fact that the 
appointees havé ' performed ` the’ "Worship 
for several generations will not confer an 
independent, tight- upon -the tnembers-jof 
the family so appointed, and: will not en- 
title’ them ; as ‘of ' right’ to. be continued . in 
office as priest; ‘Nanabhiai v. Trimbak 
(3), Narayana v. Ranga: (4). We are conse- 


quently. of opinion that the suspend ent 


` (2) 16 W. R. gg. 

(3) (1878) P. J. 193. : 
S: 15 M. 183: 2 M. e J. 19) 5 Ind. Dii, (h, 5) 
4 
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is not entitled to the Lettersof Administra- heirs of the husband of the lady and to 


tion as residuary legatee or otherwise, and 
the order made in his favour cannot be 
supported. 

The result is, that the appeal is allowed 
and the application for Letters of Adminis- 
tration made by Makhan Lal Mukerjee 
dismissed with costs, both h>re and in the 
Court below. The hearing fee in this Court 
— will be assessed at two gold mohurs, 

The- case: will be remitted to the lower 
Court so that the question of grant of 
Letters of Administration to the appellants 
or other persons may be further considered. 
The residuary legatee is the person entitled 
to the office of .shebait, We are not in 
a position to decide, from the materials 
on the record, who is entitled to the she- 
baitshipb. But we may add that it is well 
settled that, when the worship of an idol 
has been founded, the sAebaiiship is vested 
in the founder and his heirs, unless he has 
disposed of it otherwise or there has been 
some usage or course of dealing which 
points to a different mode of devolution ; 
Gossami Sri Gridhariji v. Romanlalj: Gos- 
samt (5), Jagadindra Nath Roy v. Hemanta 
Kumari Debi (6), Mohan Lalji v. Tika 
Sri Gordhan Lalji (7). In this connection, 
it must be. borne in mind that, as stated 
in the Will of the lady, the worship of the 
idol was established by the ancestors of 
her husband. She is consequently not the 
original founder; nor can she be regarded 
as a founder because of her subsequent 
benefaction, which is nothing beyond any 
accretion or addition to the existing founda- 
tion; Annasamt Pillai v. Rama Krishna 
Mudahar (8), Appasami v. Nagappa (9). 
The: question of shebaitship is thus a 
matter for careful investigation, and we 
direct that the application for Letters 
of Administration made by the present 
appellants be re-heard, after notice to the 


(3) 161. A. 137; 17 C. 3; 13 Ind. Jur, 211; 5 Sar. 
F. C. J. 350;,8 Ind. Dec. (n.$.) 541. 

(6) 31 I. A. 203; 32 C. 129; 8 C. W. N. 809; 
6 Bom. I. R. 765; 1 A. L. J. 585; 8 Sar. P. C. J. 
698 (P. C). 
. (4) 19 Ind. Cas. 337; 40 I. A. 97; 17 C. W. N. 
741i ITA. L. J. 548; 17 C. L. J. 612; 15 Bom. L. 
R. $06; (1913) M. W. N. 536; 14 M. L..T. 27 35 A, 
283: (P. C. - 
(8. 24M.219;131M.1,.].x. | . 
» 4 M. 499; 2 Ind. Dec. (N. 8. ) 931. 


the Government Pleader as representing 


the Crown. 
B. N. Appeal allowed, 


W. C. A. 


MADRAS HIGH COURT. 
Civi, REVISION PETITION No. 163 OF 1922; 
February 21, 1923. 

Present -—Mr. Justice Oldfield. 
HARI KRISHNA PILLAI—CLAIMANT— 
PETITIONER 

VEYSUS | 
ARUR PANDITHAR—COUNTER- 
PETITIONER—RESPONDENT. 

Civil Procedure Code (Act V of 19c8), ss. 115, 
152, O. AX X, r. 3— Judgment. dictated in open 
Court — Transcript, whether can be vevised— Irregu- 
larity— Reviston. 

A Judge who pronounces his judgment by dicta- 
tion to a shorthand-writer in open Court can 
revise the transcript only so far as to correct 
clerical or arithmetical mistakes arising from any 
accidental slip or omission. He cannot alter the 
effective part of the judgment or substitute a 
wholly new decision for the one which was origin- 
ally pronounced. [p. 689, col. 2.] 

Where a Judge corrects the shorthand transcript 
of his judgment so as to entirely change the effect 
of what he said in open Court, there is such material 
irregularity as will entitle the High Court 
to, interfere. in revision under section 115 
of the Civil Procedure Code, notwithstanding 
the fact that the order relates to claim proceedings 
and another remedy is open to .the aggrieved 
party in the form of a suit under O. XXI, r. 63 
of the Code. [p. 689, col. 1, p. 690, col. r.] 

Petition under section rr5 of Act V of 
I908, praying the High Court to revise the 
order of the Court of the District Munsif, 
Srirangam, in E. A. No. 303 of 1921, in 
Original Suit. No. 519 of Igr5. i 

Mr. T. V. Muthukrishna <Atyar, for 
the Petitioner. 

Mr. S. T. Srimvasagopalachariar, for 
the Respondent. 

JUDGMENT.—The facts of this case 
are exceptional and fortunately so; and it 
is. fortunate, further, that there is no dis- 
pute. about the good faith of the District 


— 
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Munsif concerned, whatever opitiion may 


be formed of the propriety of his conduct. ' 


The facts are that, on the 29th Septem- 


ber 1921, the District Munsif gave a judg- 
ment on the present petitioner's claim to 
draw certain; money, the subject of 
attachment, which was alleged to be due to 
the judgment-debtor from -the Trichino- 
poly. District Board. "The District Mun- 
sif delivered that judgment orally, dicta- 


ting it to a shorthand-writer; and there is’ 


no dispute that, in substance, whatever the 
exact words he used may have been, he 
allowed the petitioner to draw the money 
in case he got Probate or Succession Certi- 
ficate or got his rights determined in a 
separate suit or gave security on unencum- 
bered immoveable property for the amount. 
Thi: order may be difficult to understand, 
because itis, not of the nature contem- 
plated by O. XXI, r. 60, being based on 
assumptions in the alternative that the 
judgment-debtor or the claimant was en- 
titled to the property. With the merits 
of that order, however, we are not, at pre- 


sent, concerned. . What we are concerned 


with is that, when the shorthand transenpt 
reached the District Munsif for correction, 
he. entirely changed the effect of what he 


had said in open Court, by leaving out the. 


reference to the withdrawal of the money 
by the petitioner in case he gave security. 


There is.no dispute that this change was’ 


made. - In fact the- District Munsif, when 
the petitioner's Vakil remonstrated with 
him on 8th October, 1921, dealt with the 
matter in a lengthy order, in which he sus- 
tained: the: judgment as corrected and de- 
clined to make any alteration in it, saying 
that it and not the judgment as pronoun- 
wed, expressed his real decision. “The order 
contains a good deal regarding the circum- 
stances, in which the District Munsif found 
it necessary to make this material correc- 
tion in. his judgment and those. in. which 
the petitioners Vakil discovered, -owing 
to bis clerk’s consulting the Court diary 
that a change had been made. It is not 
necessary to. purstie those matters. I turn 
to the arguments-to be deait with, first, 
Whether ‘the District Munsif acted with 
material irregularity in the exercise of his 
jurisdiction. and, secondly,-whether I should 


interfere in: revision, when" it is'said that” 
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the petitioner has another remedy open 
to him by a suit under O. XXI, r. 63. _ 
Oa the question of material irregularity 


and the right of the District Munsif to.cor- © 


rect his judgment as he did, in fact, by sub- 
stituting a refusal of relief for grant of it, 
reference has been made to the rule sub- 
stituted by this Court for O. XX, r. 
3. That rule deals with the case of a 
Judge, who lias been empowered to pro- 
nounce- his judgment by dictation to,a 
shorthand-writer in open Court and says 
that the transcript of the judgment so pro- 
nounced shall, "after such revision as may 
be deemed necessary," be signed by the 
Judge; and it is urged that this authorises 
the Judge to revise the transcript and .to 


. Substitute fresh words for the words which 


fell from his mouth to any extent he may 
deem necessary. Such a case as this is 
not likely to have any precedent and, accord- 
ingly, no authority on the interpretation 


of the rule has been-brought to my notice. . 


It seems to me, on reference to section 152 
and the rule issued bv this Court and from 
obvious considerations of principle, that 
the revision contemplated canriot be of the 


effective part of the judgment and must 


be of the nature referred to in section 152, 


one relating. to ‘‘clerical or arithmetical: 


mistakes arising from any accidentai slip 
or omission.” It is in fact impossible to 
see how there can be any purpose in the 
provision in O. XX, r.i that the parties 
and Pleaders shall be present or have notice 
of the pronouncement of judgment.in open 
Court, if the decision which isto bind them 
ultimately is to be contradictory of what 
was then said.  Certein judgments dic- 
tated must inevitably contain verbal or 
arithmetical mistakes, in respect of which 
revision will be advisible or even necessary. 


But that is not to say that by revision the 
Courtcan substitute a wholly new decision: 


for the one which was originally pronoun- 
ced Taking this view, I kold that what 
purports to be the District Munsif's judg- 
ment in its ultimate form is not really the 
judgment. It is clear that the terms of 
his judgment, as originally formulated and 
as it must be taken for the present purpose 
to- have: been given, were to an entirely 
different effect; although it must be held 
that it is not possible to reconstruct them 
exactly from -the materials available, =+: >- 


x 
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clad 
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i. turn to the second. question whether 
the District Munsif having been guilty of 
a material irregularity to the prejudice of 
the. petitioner, the fact that the petitioner 
can banga suit under O. XXI, r. 63, 
will disable. me from proceeding in revision. 
It is, no doubt, the practice of this Court 
not to interfere in revision when another 
remedy. is available. The present case, 
however, is exceptional andit is not clear 
that there is in fact another remedy. ‘True, 
the petitioner, may sue in manner contem- 
plated by O. XXI, r. 63 to set aside 
the order as ultimately promulgated by 
the District Munsif. But that is no reason 
why he should be called on to forego the 
advantage he obtained in the order as pro- 
nounced, which I feel bound to regard as 
the real order in the case. "There is, more- 
over, the consideration that the procedure 
under O. XXI, r. 63 is for the establish- 
ing of the right of the party who has failed 
in the claim proceedings. If the petitioner 
were to sue for the purpose it would. be 
difficult to see how he could be allowed to 
put forward what would certainly be a 
material part of his case, that he did not 
really failin the proceedings, but was 
virtually successful. In any case, it seems to 
me that it will be a fair exercise of my 
discretion to use the power of.revision to 
elear up the position of the parties; and to 
enable them to obtain an order which can- 
not be open to the very grave objections 


` applicable to the one before me and on 


which they can take further action. 


Taking this view, I hold that a material 
irregularity has been committed and that 
it is a proper exercise of this Court’s power 
in tevision to interfere to set it right. The 
only difficulty is, as I already indicated, 


. that it isimmpossible tore-construct exact- 


ly the District Munsif’s original order and, 
therefore, impossible to. restore it. There 
is the further consideration that, if it is 
restored the respondent here, owing to a 
misapprehension for which he is not res- 


ponsible,, will be prejudiced in respect. 


of the period available to him for suing, 
if he has to do so, under O. XXI, r. 63. 
Thecourse I take is, therefore, to set aside 
the whole proceedings in the lower Court 
on the petition and to direct the present 
District Munsif to hear it and deal with it 
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t 


according to law. Costs in this Court and. - 
up to date in the lower Court will be coste . 
ia the claim petition and will be provide 
for in the order thereon. i 


t 


V. N, V. - 
Case remanded. 


MADRAS HIGH. COURT. 

SECOND CiVIL APPEAL NO. 150 OF 1922. 

Tanuary 23, 1923. 
Present.—]ustice Sir William Ayling, KT., 
and Mr. Justice Ramesam. 
SUNDARARAJA CHARIAR— 
APPELLANT 
Uer Ss 
ALI MUHAMMAD ETHIBAR KHAN 
SAHIB AND OTHERS—RESPONDENTS. 

Construction of | grant—Charily Inam—Com-- 
mutation of waram into fixed money rent by 
trustee, whether binding on trust—Estoppel— 
Adverse possession— Tenani, whether can prescribe 
for higher right. , 

An inam grant of a village was confirmed by 
the Inam Commissioner “for the support of a 
mosque and Chatram on the undertaking that the 
whole village will be resumed unless 2-3rds of the 
proceeds are appropriated to the support of the 
above oses :” 

. Held, that the fact that a.third share of the 
proceeds could be appropriated by the Inamdar 
for his private use did not make it any the less 
a charity Inam since the grant was only one and- 
could not be split up into two parts, a personal 
grant of a third and a charity grant of tho 
remaining two-thirds. [p. 69r, col. 2.) 

Ramanadan Chettiar v. Vava Lewai Marahayar, 
39 Ind. Cas. 235; 40 M. x16; 3a M. L. J. rox: 15 
A. L. J. 139; 5 L. W. 293; (1917) M. W. N. 180 
25 C.L.J. 224; 21 M. L. T. 215; ax C. W. N. 5215 
I P. L. W. 394; 19 Bom. I, R. 401; 44 I. A. 21 
(P. C.), followed. 

A permanent grant to the Kudivaramdar by a‘ 
trustee of a charity by which the- waram is com- 
muted into a fixed money rent is not binding on. 
the charity, and a succeeding trustee is not estopped 
from repudiating such a transaction, even though 
he himself may have recognised it for some time’ 
inasmuch as the charity cannot suffer from the. 
conduct of the trustees. [p. 692, col. 1.) 


io 
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Sena Yasim Sahib v. Kader Ehambara Iyer, 
$4 Ind. Cas. 497; 37 M. L. J. 698; 26 M. L. T. 441; 
to L. W. 672; relied on. 

A tenant who enters into possession on certain 
terms cannot prescribe for the estate of a tenant 
holding on more favourable terms because the 
original character of the tenant's possession conti- 
nues so as to bar any right of prescription. [p. 
692, col. 1:] 

Vidya Varutht Thirtha Swamigal v. Balssams 
Ayyar, 65 Ind. Cas. 161; 44 M. 831; (xo21) M. W. 
X 449; 41 M. L. J. 346; 3 U. P. L., R. (P. C.) 62; 
15 L. W. 78; 30 M. L. T. 66; 3 P. L. T. 245; 26 
C. W. N. 337; 48 I. A. 302; 24 Bom. L. R. 629; 20 
A, L. J. 497; (1922) A. IL. R. (P. C) 123 (P. C), 
‘Damodar Das v. Lahhan Das, 7 Ind. Cas. 240; 37 
C. 885; 14 C. W. M. 889; 12 C. L. J. 110; (1910) 
M. W. N. 303; 7 A. L. J. 791; 8 M. L. T. 145; 20 
M. X. T. 624; 12 Bom. L. R. 632; 37. 1. A. 147 
(P. €.), Narsya Udpa v. Venhataramana -Bhatia, 
16 Ind. Cas. 53; 23 M. L. J. 260; 12 M. L. T. 
218; (1912) M. W. N. 870, Guanasambanda 
Pandaya Sannadhi v. Velu Pandaram, 23 M. 271; 
2 Bom. L. R. 597; 4 C. W. N. 329; 27 1. A. 69.10 
M. L. J. 29; 7 Sax. P. C. J. 671; 8 Ind. Dec. (N. S.) 
591 (P. C); referred to. 


Second appeal against the decree of the 
Court of the Subordinate Judge of 'Trichino- 
poly, in Appeal Suit No. 63 of 1918, (Appeal 
No. 331 of 1917 on the file of the District 
Court), preferred against the decree of the 
Court of the District Munsif, Srirangam, 
in Original Suit No. 60 of 1914. 

Mr. T. Narasimha Ivyenger, forthe Ap- 
pellant. 

“Messrs. S. Varadashariay and V. Gana- 
pathi Iyer, for the Respondents. : 

JUDGMENT.—The suit was brought for 
an injunction restraining the defendants 
from interfering with the plaintiff's posses- 
sion of the suit-lands. The plaintiff alleged 
that he had been the Kudtvaramdar of the 
gnit lands ‘prior to 1882 on condition of de- 
livering waram to the landlord and that in 
1882 the predecessor-in-title ofthe defendants 
executed Exhibit A under which the waram 
was commuted into a fixed money-rent 
arid that the defendants claiming to revert 
te the waram rate were interfering with the 
plaintiff harvesting his crops. The defend- 
ants’ originally denied that plaintiff was 
the Kudtvaramdar and contended that as 
the inam was a charity tnam, Exhibit A 
was not binding on them. , During the course 
ofthe trial, the plaintiffs right as Kudi- 
varamdar was conceded. The Subordinate 
Judge decided against the plaintiff and he 
appeals. E 

The first question that arises for decision 


is the nature of the inam. Exhibit II is 
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the Inam Register. In column 8 it was 
described as Kyvati which means, aceord- 
ing to Maclean's Glossary, Volume III, page 
415, a charity inam (Kheivauty) (see also 
Wilson's Glossary Khairat). The suit sam 
was described in Wallaces Register as “to 
the charity of Ithabar Khan” (vide column 
I4 Exhibit II). This is the earliest des- 
cription of it now available. “In column 21 


_the Deputy Collector describes it as forming 


' the grant for the support of the charities 
of Muhammad Ithabar Khan consisting of a 
Chatram, a water pandal and a mosque.” 
He then mentions that a former Collector 
and the Board of Revenue considered it 
as falling within the operation of Regu- 
lation VII of 1817 (The Madras Endow- 
ments and Escheats Regulation, 1817) and 
concluded by proposing to fix a Jodi of §rds 
of the Regular Survey Assessment, which 
will become the property of the charities 
to be applied to them by the Managers for - 
the time being. “But in column 22, the 
order of the Commissioner was confirmed 
for the support of the mosque, water pandal 
and Chatram on the undertaking that the 
whole village will be resumed unless $1ds . 
of the proceeds are appropriated to the 
support of the above purposes." It is 
clear that the Inam Commissioner did not . 
accept the recommendation of the Deputy 
Collector. The entry in column 2 as ''per- 
sonal" and in column 9 "Free Jodi now 
imposed Rs. 310" must be regarded as em- 
bodying the Deputy Collector's view and 
as not being adopted by the Commissioner. 
The fact that a third share of the proceeds ` 
are being -appropriated by. the inamdars 
for their private uses does not make it the 
less a charity inam [see Ramanadan Chettiar 
v. Vava Levuai Marakayar (1)] as the grant 
was only one and cannot be split up into 
two- parts a personal grant of one-third and 
a charity grant of $rds of the tnam. It” 
follows that Exhibit A is not binding on 
the charity. 

The next point argued. is, that the de- 
fendants are barred by limitation from re- 
pudiating the transaction of 1882. The 
plaintiff isa tenant and had been a'tenant 


iy 39 Ind. Cas. 235; 40 M. 16; 32 M. 
m L ae 1 A. LJ. 139; 5L. W. 2933 (1917) : 
M. W. N. 180; 25 C. L. J. aa4 ax M. 
L.T.z15;21 C. W. N. 52r I P. L. W. 394) 19 
Bom, L. R. 401; 44 I. A. at (P. C). 
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of the suit land prior to 1882. It is impos- - 


ble for him to prescribe for the estate of a. 
tenant holding on more favourable terms 
as the character of the tenant's possession 
..eontinues and there can be no prescription. 
In this view, no question of limitation arises 


and it is unnecessary to consider the effect - 


' of the decisions in Vidya Varuthi Thirtha 


Swamigal v. Balusami Ayyar (2), Damodar. — 


Das v. Lakhan, Das (3, Narsya Udpa v. 


Venkataramana Bhatta (4) and Gmnana-- 


sambanda | Pandara Sannadhi Velu 


Pandaram, (5). 


V. 


' Nor are the defendants estopped by their ` 


‘conduct from questioning Exhibit A. In 
so doing, they do not act in their personal 
right but as trustees of the institution which 
cannot suffer from their conduct [see Sena 
Yasim Sahib v. Kadur Ekambara Iyer (6)]. 

The result is there will be a declaration 
that the plaintiff is entitled to hold the suit 
land as Kudivarandar on condition of pay- 
ing the wivam rate prevailing prior to 1882. 

‘The decree will be modified accordingly. 
As Exhibit A provides that, when the land- 
lord wishes to revert to the wavam, he can 
do so only on returning the Rs. 3,000 


borrowed by him from the plaintiff, our: 


decision will not stand in the way of plain- 
tiff, recovering such portionof the Rs. 3,000 
.as may be binding on the trust from the 
properties appertaining to the charity or 
the whole of the amount from the heirs of 
the executants of Exhibit À, if so advised. 
As the plaintiff has substantially failed 
he wil pay the defendants’ costs. 

V.N.V. — l i 


Decree modified. 


(2) 65 Ind. Cas. 161; 44 M. 831; (1921) M.W. 


N. 449; 41 M. L. J. 346; 3 U. P. L. R. (P. C.) 62; 
15 L. W. 78; 3o M. L. T. 66; 3 P. L. T. 245; 26 C. 
W. N. 537; 48 I. A. 302 (P. C; 24 Bom. L.R. 
629; 20 A. L. J. 497; (1922) A. I, R. (P. C) 123. 

(3) 7 Ind. Cas. 240; 37-C. 885; 14 C. W. N. 
889; 12 C.-L. J. 110; (1910) M. W. N. 303; 7 A. L. J. 
791; 8 M. L. T. 145; 20 M. L. J. 624; 12 Bom. L.. 
R. 632; 37 I. A. 147 (P. C.). 

(4) 16 Ind. Cas. 53; 23 M. L. J. 260; 12 M. L. 
T. 218; (1912) M. W. N. 870. | l 


(s) 23 M. 271; 2 Bom. L. R. 597; 4 C. W. N.. 


329; 20 I. A. 69; 10 M. L. J. 29; 7 Sar. P. C. J.^671;. 
8 Ind. Det. (N. Ss.) 591 (P. C). ta 

(6) 54 Ind, Cas. 497; 37 M. L. J. 658; 26 M. I. 
T. 44%; 10 L W. 672. > 224 | 
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. - CALCUTTA HIGH COURT. 
` APPEAL FROM AFPELLATE DECREE 
No, 2054 OF 1920. . 
August 7, 1922, 
Present :—]ustice Sir Asutosh Mookerjee, 
|.  Kr,and Mr. Justice Chotzner. 
GULJAR MANDAL—PLAINTIFF— 
APPELLANT 
: E UEY SMS 
- SARIMAN MANDALINI AND OTHERS. 
DEFENDANTS—RESPONDENTS. 
Contract Act (IX of 1872), s. 25 .(3)—- 


* 


, Limitation Act (IX of 1908), ss. 19, 20— Borrowing 


fresh sum and signing old account—Promise to 
pay— Acknowledgment. E | 
A debtor's conduct in borrowing a fresh sum 
and making up and.signing an old account must - 
be taken as a promise which is the foundation 
of-a new contract and not as an acknowledgment. 
Such promise is applicable as miuch'to the sum 
borrowed on that day as to the sum found due on 
adjustment of account. [p. 694, cols. I & 2.] 


Where there are debts due on both sides and the 
accounts are gone through by the parties and a 
balance struck, this in effect constitutes a payment 
to the amount of the smaller debt. Butitis the. 
striking of the balance that constitutesthe payment, 
not the mereexistence or even statement in writ- . 

ing of cross demands. [p. 695, col. 1.] 


Where on an adjustment of acconnts on a certain 
date between a borrower and the lender it was 
found that the debtor was liable for a certain sum, 
and on that date the debtor took a fresh advance 
in cash and executed a Hatchita for the aggregate 
amount, which was duly stamped and signed by 
the debtor : 

Held, that as the entry in the Aa!chiia was 
made in respect of an aggregate sum, with regard 
to a portion whereof there could only be a pro- 
mise to pay and not an acknowledgment, the legi- 
timate interpretation of the entry was that there 
had been a promise to pay the fresh advance taken 
on the date of the execution of the hatchita as also 
a piomise to pay the amount found due on ad- 
justment of account on that date, Consequently, 
the liability of the debtor inust be determined 
on, the basis that there was a legally enforceable 
debt recoverable by the lender on the date of the 
execution of the hatchita, to the extent of the agpre- 


gate amount. [p. 694, col. 2; p. 695, col. r.) 


4 27 
Ramji v. Dharma, 6 B,683; 3 Ind. Dec. (N. s) 
911, Chowksi Himutlal v. Chowkst Achrullal, 8 
B. 1094; 4 Ind. Dec. (N. 8.) 503, Ranchhoddas 
Nathubhat v. Jeychand Khushaichand, 8 B. 405; 
4 Ind. Dec.’ (N. S.) 644, Jethibat v. Puftibai, 17 
Ind. Cas. 722; 14 Bom. I, R. 1020, Gobind Das v. 
Sarju Das, 30 À.268; 5A. L..J. 274; A. W. N. 
(1908) 129 and Ramaswami Pillai v. Kufpuswami 
656; 8 M. Ie 
T. 182; (1910) M. W. N. 547,. distinguished, 


5 


- 


Vol. 72] 


Appeal against a decree of the Sub- 
ordinate Judge of Rajshahi, dated the 8th 
April 1920, affirming that of the Munsif, 
Malda, dated the 15th January 1919. | 

Babu Sarat Chandra Mukherjee, for the 
Appellant. ` 

Babus Mahendra Nath Ray and Man- 
matha Nath Ray, for the Respondents. 

JUDGMENT. 

Mookerjee, J.—This is an appeal by 
the plaintiff in a suitfor recovery of money 
due from the defendants as representatives 
in estate of one Sefatulla Mandal, who had 
loan transactions with the plaintiff as also 
with the fourth and fifth defendants. There 
was an adjustment of accounts on the 23rd 
September 1909, when it was found 
that the debtor was liable for a sum of 


Rs. 2977-3as.-15gds. On that date, the 
debtor took a fresh advance of Rs. 500 
in cash and executed a Aatchita for 


Rs. 3,477-3as.-I5gds. The document was 
duly stamped and was signed by Sefatulla. 
On the 27th September 1909, Sefatulla paid 
Rs. 500 in cash and an entry to that 
effect was duly made in the Aatchita. The 
subsequent transactions, as may be gathered 
from the entries in the Aatchita, were as 
follows: 

rith October 1909 .. Sefatulla borrowed 

- Rs.2 


20th October 1909 .. Sefatulla 
t Rs. 16. 


paid 


Sefatulla borrowed 
Rs, 400. 


6th November 1909 . 


Sefatulla 
Rs. 2. 


18th September 1912. . , paid 


The accounts were adjusted on the date 
last- mentioned, and it was found that 
Rs. 3,3601-3a2s-15g4s was due to the lender. 
On the 27th December 1914, Sefatulla paid 
Re. 5. An entry was thereupon made in 
the hatckila in the follow ng terms: 


“Through self and Naziruddin Pramanick 
Ons Rs. 5 a : 2 ' 


Credit was given for the sum 
and the balance due was specified at 
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Rs. 3,356-3as.-15gds. This entry was duly 


stamped and signed by Sefatulla “in the | 
pen of Nazir-ud-din." The evidence shows 
that  Nazir-ud-din was an officer of 
Sefatulla, and that Sefatulla who had 
been ill for some time previously, died 
on that very day after the payment 
had been made and the signature 
affixed. After the death‘of  Sefatulla, 
his widow paid Rs. 20 on the rth 
October 1916, for self and on behalf of his 
two infant daughters. The entry was signed 
by the widow in the pen of Niamatulla. 
The present suit was instituted on the 2nd 
January 1918 for recovery of the sum due 
to the plaintiff together with damages. 
The defendants, the widow and the infant 
daughters of Sefatulla, denied all knowledge 
of the transactions and also pleaded the 
bar of limitation. The Trial Court found 
in favour of the plaintiff on the merits, 
but dismissed the claim as barred by limita- 
tion. ‘This decree has been affirmed by 
the Subordinate Judge. On the present 
appeal, the plaintiff has urged that the suit 
is not barred by limitation. From the 
arguments addressed to us, two points 
have emerged for consideration, namely, 
first, what is the legal effect of the entry 
signed by the borrower on the 23rd Sep- 
tember 1909, and,secondly, what is the legai 


_ effect of the entry of the payment made 


on the 18th September 1912. 


As regards the first question, the Sube 


ordinate Judge has held that the entry 


made onthe 23rd September 1909, which 
recites that Rs. 3,477-3as-15gds. was due 
onthatdate, is an acknowledgment, and 
is not sufficient to save the claim from the 
bar of limitation, inasmuch as the plaintiff 
has not established that the acknowledg- 
ment was made, as required by section 19 
of the Indian Limitation -Act, before the 
expiration of the period prescribed for 
a suit for recovery of the amount due. 
We are of opinicn that there is no substance 
in this contention. The details of the entry 
made on the 23rd September 1909 show 
that Rs. 2,320-9aS-15gdS and Rs.656-10as. 
were found. due upon adjustment of 
two accounts of the previous years and 
that a sum of Rs. 500 in cash was taken as 
loan on that date. These three-sums made 
up the aggregate of Rs. 3,477-3as.-I5gds. 
There could not be an acknowledgment . 


- à (8. $.) 795. 
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of a pre-existing liability in respect of the 
sum of Rs. 500, there could only be a pro- 
mise to pay that sum. Consequently, the 
legitimate interpretation of the entry is, that 
there was a promise to pay Rs. 500 taken 
„on the 23rd September 1909 asalso a promise 
to pay Rs. 2,977-3as -15gds. found due on 
“the adjustment of account on that date. 
The view we take is supported by the judg- 
ment of .Sir John Stanley, C. J., and 
Banerji, J., in Muhammad Abid Hussain 
Khan v. Bhagwan Das (1). In that case, 


a certain debt, barred by limitation, 
stood due to the plaintiff by the 
defendant. The plaintiff remitted a por- 


tion of the debt id advanced a further 
-sum in cash. The defendant thereupon 
` executed a sarkhat, in which he admitted 
the receipt, in cash of a sum including the 
unremitted portion of the barrred debt 
and the further sum advanced at the time, 
and undertook to pay interest thereon 
.8t a certain rate. It was ruled that the 
transaction amounted to a new contract 
and was not merely an acknowledgment 
of the barred debt. Sir John Stanley 
' pointed out that the amount of the old 
debt might have been actually -paid and 
' then repaid, and if the parties had recourse 
.to such formality, the transaction would 
undoubtedly have been treated as a new 
, contract to secure the entire amount speci- 
fied. in it. Reference was made to the 
decision of the Bombay High Court 


in  Jodharaj v. Raghavgir (2) and 
Vasudeo Anant v. Ramkrishna Rao 
. Narayan (3), where it was held that 


the defendant’s conduct in borrowing 
afresh sum and making up and signing 
the old account must be taken as a promise 
which was the foundation of a new con- 
tract. From this point of view, it is need- 


. less to explorethe history of the transactions 


between the parties antecedent to the 
23rd September 1909, for it was open to the 
borrower to make a promise in writing 
signed by himself, to pay a debt of which his 


creditor might have enforced payment but — 


for: the law for the limitation of suits; see 
section 25 (3) of the Indian Contract ‘Act: 


"i g Ind, Cas. 418 
2) (1893) P. J. 48. 
(3) ^24 B. 394; 2 Bom. L. R. 122; 12 Ind, Dec. 
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Matu Sheikh v. Baikuntha Nath Kay (4), 
Bhawani Misser v. Peari Jha (5). 


If the entry be construed as a promise to pay, . 


such promise is applicable quite as much 
to the sum borrowed on that day as to the 
sum found due on adjustment of account: 
Appa Rao v. Suryaprakasa Rao (6); Moham- 


. mad Abdullah Khan v. Bank Instalment Co, 


(A, Ganapathy Mudaly v.. Munisawmy 
M udaly (8). The distinction between an 
acknowledgment, and promise to pay is 
sometimes difficult to draw, specially as, 
in the words of Sir Alfred Wills in Mami- 
vam v. Seth Rupchand (9), an unconditional 
acknowledgment has always been held to 
imply a promise to pay, because that is 


the natural inference, if nothing is said 


to the contrary; it is what every honest 
man would mean to do. The case before 
us is reasonably free from difficulty, as the 


entry was made in respect of an aggregate 


sum, with regard to a portion whereof there 
could only be a promise to pay and not 
anacknowledgment. This distinguishes the 
present case from the decisions in Debi 
Prosad v. Ram Ghulam Sahu (xo), Ramji v. 
Dharma (xx), Chowksi Himutlal v. Chowkss 
Achrutlal (x2), Ranchhoddas Nathubhai v. 
Jeychand Khushalchand (13), | Jethibad v. 
Putlibai (14), Gobind Das v. Sarju Das 

5), Ramaswami Pillat v. 


Reference may in this connection be made 
to the well-known principle that it is not 
necessary that the payment should be actual- 
ly made in money, for any arrangement 
between the parties intended to have the 


20 Ind. Dec. 809; 18 C. L. J. te 
21 Ind, Cas. 254; 18 C. L. J. 3 l 
(N. $.) 


(6) 23 M. 94; 9 M. L. J. 330; Sind. Dec. 
459 

(7 2Ind. Cas. 379; 31 A. 495; 6 A. L. J. 6x1. 

(8) 5 Ind. Cas. 754; 33 M. 159; 7 M. L. T. 81. 


(9) 33 T A. 165; 33 C. 1047; 4.C. L. J. 941 8 


. Bom. L. R. 501; ro C. W. N. 874; 1 M. L. T. 199; 
oat J. 525; 16 M. L. J. 300; 2 N. L. R. 130 
(P. €). l 
~ (xo) 25 Ind. Cas. 89; 19 C: L. J. 263. 

(11) 6 B. 683; 3 Ind. Dec. (N. 8.) 911. 

12) 8 B. 194; 4 Ind. Dec. (N. S.) 503. 

13) 8 B. 405; 4 Ind. Dec. (N. S.) 644. 

I4) 17 Ind. Cas. 722; 14 Bom. L. R. 1020. 

i 30 A. 268; 5 A. I. J. 274; A. W. N. (1908) 
129. 

xd 6) 7 Ind Cas. 901; e ee agio 


T. 282; (x910) M. W. N. $47. 


Kuppuswameé | 


"r, 
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. effect of discharging pro: tanto the party 
indebted, will have the same effect as a 
payment of money:Maber v. Maber (17). 

: Thus, where there are debts due on both 
sides and the accounts are gone through by 

" the parties and a balance struck, this in 

. effect constitutes a payment to the amount 
of the smaller debt: Ashby 


"In re Hawkins Hawkins v. Hawkins 
: (xg). But it is the striking of the 
. balance: that constitutes the payment, 


 notthe.mere existence or even statement 
. in writing of cross-demands: Williams v. 
~ Griffiths (20), Cottam v. Partridge (2x), Clark 
v. Alexander (22), Scholey v. Walton (23), 
Pali v. Clegg (24), Stewart v. Connick (25), 
. Hence, it has been ruled that an agreed 
statement of accounts, where all the items 
“are on;one side only, if the statement is 
not signed by the party liable and is inopera- 
tive as an acknowledgment, will not be 
. allowed to support an action on an account 
: stated in respect of items which are statute- 


- barred: Jones v. Ryder (26), Nash v. Hill’ 


| (27); Brenan v. Crawley (28). 
- We hold accordingly that the liability 
. of the defendants must be determined on 
- the basis that there was a legally enforceable 
debt recoverable by the plaintiff from their 
predecessor on the 23rd September r9o9 
to the extent of Rs. 3,477-3as.-15gds. 
As regards the second question, we have 
to consider whether the entry of the pay- 
- ment of Rs. 2 on. tbe 18tk September 1912 
.made before the lapse of three years from 
the 23rd September 1909 fulfils the require- 
ments of section 20 of the Indian Limitation 


(19 
(20 41 R. R. 685; 


Ex. 129; 150 E. 


(25) 
'(26) W. 32; 51 R. R. 452; 1 
H. & H.256;7 L. J. (N. s.) 216; I50 E. R. 1331. 
~ (27) (1858) x F. & F. 198; 115 R. R. 897. 
“ (28) (1868) 16 W. R. 754, af 
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v, James (r8), 


. Duradswamti Atyar v. 


— os 


Act. That “section provides that where 
part of the principal of a debt is, before the 
expiration of the prescribed period. paid 
by the debtor or by his agent duly authorised 
in this behalf, a fresh period of limitation’ 
shall be computed from the time when 
the payment was made: provided that the 
fact of the part payment of the principal 
of the debt appears in the handwriting of 
the person making the same. Jn the case 
before us, the payment wa; made by the 
debtor through the hand of his officer 
Naziruddin, and the entry was made in 
the following form “through self and Nazir- 
uddin Pramanick.” This entry, it has been 
established, is in the handwriting of Nazir- 
ud-din and must have been made with the 
concurrence of the creditcr who had the 
hatchita in his custody. When an entry 
has been so. made with the mutual consent 


of the creditor and the debtor—the only 


two persons interested—neither of them 
can be permitted to repudiate the entry 
to the prejudice of the other. It is conse- 
quently needless to investigate, whether 
the money was handed over by the debtor 
direct to the creditor or thrcugh the hand 
of. his officer. They were all present on 
the scene, and the payment must have 
been made in the manner alleged in crder 


. that the entry might, if necessary, be made 


by Naziruddin. It is clearly not open to 
the representatives of the borrower now 
to resile from an arrangement.and the re- 


-Cord thereof which was deliberately made 


by their predecessor with the approval 
of the creditor. We need not, accordingly, 
attempt to reconcile the decisions which deal 
with the precise effect of payment: through 
a messenger or a menial servant ; Savagubala 
Debt v. Saradanath Bhatiatharjee (209), 
Krishnnier (39), 
Fam Kishan Das v. Shyam Sunder Lal (ax). 
We are of opinioa that the entryof. the pay- 
ment dated the 18th September ro*2 was 
effective to extend the period cf limitation. 
This was followed by the payments of the 
27th December xor4 and rrth October 
I9IO. 


(29) 50 Ind. Cas. 862; 23 C. W. N. 336. 


(30) 54 Ind. Cas. 318; (1919) M. W. N. 497; IO 
L. W. 466. 


*. 


(31) 6r Ind. Cas. 918; 8 O. L. J. TIS, - 
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The result is that the appeal is allowed. 
The suit will be decreed against the first 
three defendants for Rs. 1,662-1-i7 gds.- 
2 kuras with interest thereon at 6 per cent, 
per annum from the date of the suit till 
the date cf the realisation. This order 
will carry costs in all the Courts. "The sum 
decreed will be realisable only ont of the 
assets of the original debtor in the hands 
of his representatives. 

B. N. 

N. H. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 
2908 OF 1920. 

August 9, 1922. 

Present:—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Chotzner. 
THE CHAIRMAN, SERAJGUN] MUNI- 
CIPALITY—DEFENDANT—-APPELLANT 
Versus 
Tee CHITTAGONG CO., LTD.—PLarntirF 
— RESPONDENT., 

Evidence Act (I of 1872), s. 96—~Latent ambi- 
guily— Exirinsic evidence, admissibility of—Evi- 
dence of intention and  usev— Principle applicable 
— Instruments, ancient and modern. 


When an instrument appears, on the face of it, 


to be free from ambiguity, but upon the endeav- 
our being made to apply it to the persons or things 
indicated, it transpires that the words are equally 
applicable to two or more persons or to two or 
more things, there is what is called a latent am- 
biguity. This class of ambiguity, sometimes 
called an equivocation, is not discovered till 
the instrument comes to be applied to external 
circumstances. In such a case as extrinsic 
evidence has created the ambiguity, extrinsic 
evidence is admissible to re-solve it; and direct 
. evidence of intention may be given for the 
purpose of ascertaining which of the several per- 
sons or things to whom the words are applicable 
was intended to be denoted. [p. 697, col. 2.] 
The principle that when an instrument contains 
an ambiguity, evidence of user under it may Le 
giveu in order to show the sense in which the patties 
used the language employed, applies to a modren 
as well as to an ancient instrument, and where the 
ambiguity is patent as well as where it is latent. 
[p. 699, col. 2; p. €98, col. 1.] 


Appeal against a decree of the Sub- 
ordinate Judge, Pabna, dated the 27th 


ment Notification dated 27th 


August 1920, affirming that of the Munsif, 
Serajgunj, dated the 5th August 1919. 


Babu Atul Chandra Gupta, for the Ape 
pellanis, 

Babu B. Chakravarty, (with kim Bab 
Suryya Kumar Guha), for the Respondents. 


JUDGMENT.—This is an appeal by 
the defendant Municipality against the 
plaintiff Company in a suit for damages 
of illegal distress in execution of a warrant 
issued for recovery of latrine tax which is 
alleged to have been not leviable under 
the law. 

On the 27th March 1905 the Comm ssioners 
of the Serajgunj Municipality, at a meeting 
decided to extend the latrine area in ac- 
cordance with the provisions of the Bengal 
Municipal Act, 1884. Thereupon, on the 
27th November 1905, the Government 
of Bengal extended the provisions of Part 
IX of the Bengal Municipal Act to the 
area mentioned in the resolation, and em- 
powered the Commissioners to levy the latrine 
tax within the limits specified. The boun- 
darics of the area were set out in the noti- 
fication in the following terms: North—By 
Elliot Bridge. South—By Chur Raipur. 
East—By Hossainpur and Mirpur. West 
—By the Dhanbandi river. d 

From before the issue of this notification, 
the Municipal Commissioners had received 
from the European firms within the Muni- 
cipality, a sum of Rs. 9o annually as latrine 
tax, and this state of things continued down 
to the first quarter of the year r916-17. 
In the second-quarter of that year, a demand 
was made upon the Company, who have 
a cooly depot within the jurisdiction of 
the Municipality, for latrine tax on the 
footing that the depot was situated within 
the latrine 21e2, so that latrine tax was 
leviable thereon. The amount demanded 
wes peid under protest, and the present 
suit was instittted by tke ( ompany against” 
tke Munic pality to test the legality of 
the clam. ‘Ike point in controversy is, 
whetker the cooly depot of the Company 
is stueted within tke latrine jurisdiction 
of tke Mvuicipelity. The answer depeads 
upon the «ive construction of the Govern- 

November 


1905. The Courts below have concurrently 
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answered the question.in the negative. 
On the superficial view, it may seem that 

the matter in issue raises nothing beyond 
. a question of fact. On closer examination, 
however, itappears that a question of inter- 
pretation is really involved. 

"Reference has been mede in the course 
of argument to a map of the Serajgunj Muni- 
cipality, which shows the Elliot Bridge, 
the Chur Raipur, and the Dhanbandi river. 
The map also shows, towards the east of 
the river, tracts marked as “ Hossainpur,” 
“land of Hossainpur Mouza”, “Mirpur”, 
and “land of Mirpur Mouza.” Apparently, 


the tracts which are marked as “land of ° 


Hossainpur Mouza’ and “land of Mirpur 
Mouza,” extend right up to the eastern 
bank of the river, while the tracts marked 
as '"Hossainpur" and ''Mirpur" are smaller 
areas, the western boundaries whereof- are 
at some distance from the eastern bank 
of the river. If, in the Notification, the 
terms ‘‘Hossainpur’’ and ‘Mirpur’ were 
used to indicate the “land of Hossainpur 
Mouza’ and the “land of Mirpur Mouza” 
' the area covered by the Notification would 
reduce to a line without breadth, because 
the lands of these Mouzas extend up to the 
eastern bank of the Dhanbandi river, leav- 
ing no area between what are set out as 
eastern and western boundaries. On the 
other hand, if the terms “Hossainpur” and 
“Mirpur,” used in the Notification, were 
intended to represent not the “land of 
Hossainpur Mouza” and “land of Mirpur 
Moxza," but only to the smaller areas 
shown as ''Hossainpur'" and ''Mirpur" on 
the map, there would be a considerable 
area between the eastern bank of the 
river and the western boundaries of these 
localities. The question would then arise, 
whether the cooly depot of the Company is 
or is not situgted within the Municipality 
latrine area so determined. 

The substance of the matter thus is, 
that there is a latent ambiguity in the eastern 


boundary as given in the Notification cated? 


27th November 1905 and, consequently, 
the principle enunciated in section c6 of 
the Indian Evicence Act applies, namely, 
that when the facts are such that 
the language used might have been meant 
to apply to.any one and could not have 
been meant to apply to more than one 
of several.persons or things, evidence may 


be given of facts which show which of those 
persons or things it was intended to apply 
to. It is well settled that when an instru- 
ment appears on its face to be free from 
ambiguity, but upon the endeavour being , 
made to apply it to the persons or things 
indicated, it transpires that the words are 
equally applicable to two or more persons 
or to two or more things, there is what 
Lord Bacon calls a latent ambiguity (Law 
Tracts Rules 23-25; Bacon's Works, Ed. 
Spedding and Heath, Vol. VII, p. 385). 
This class of ambiguity, sometimes called 
an equivocation, Doe v. Hiscocks (1) and 
Douglas v. Fellows(2), is not discovered 
till the instrument comes to be applied 
to external circumstances. In such a case, 
as Lord Wrenbury puts it, ‘‘ extrinsic evi- 
dence lias created the ambiguity, and 
extrinsic evidence is admissible to re-solve 
it"; See the decision of the House of Lords 
in Great Western Railway and Midland Rail- 
way v. Bristol Corporation (3) and direct 
evidence of intention may be given for the 
purpose of ascertaining which of the several 
persons or things to whom the words are 
applicable was intended to be denoted. 
Reference may in this connection be made 
to the observation of Baron Alderson in 
Smith v. Jcffryes (4); of Mr. Justice Erskine, 
Baron Parke, and Tindal, C. J., in Shore v. 
Wilson (5); of Lord Wensleydale in Water- 
park v. Fennell (6); of Lord Halsbury in 
Van Dtemen’s Land Co. v. Marine 
Board of Table Cape (7), and of Lord 
Atkinson  Waicham v. Attorney-General 
on behalf of the Government of the East Africa 
Protectorate (8). The decision of the Judicial 
Committee last mentioned shows that 
the principle that when an  instru- 


(1) (1839) 5 M. & W 363 at p. 369; 52 R. R. 
748; 9 L. J. (N. 8.) Ex. 27; 3 Jur. 955; 2 H. & H. 
54; 151 E. R. 154. 

(2) (1853) Kay. 114 at p. 120; roi R. R. z27i 
23 L. J. Ch. 167; 2 W. R. 654; 69 E. R. 49. 

. (3) (1918) 87 L. J. Ch. 414 at p. 429; 82 J. 
P. 233; 16 L. G. R. 393. 

(4) (1846) 15 M. & W. 56r atp. 572; 71 R. 
R. 761; 15 L. J. Ex. 325; 153 E. R. 972. 

(5) (1839)9 CL & E. 355; 57; R. R. 2; 8 E. R. 


450. 
" (6) (1859) 7 H. L. C. 650 at.p. 685; x15 R. 
R. 317; 5 Jur. (N.S. ) 1135; 7 W. R..634; 11 E. R. 


259. : 
(7) (1906) A. C. 92; 75 L. J. P. C. 28; 03 L. T. 
709; 54 W. R. 498; 22 T, L. R. 114. 

(8 (roro) A. C. 533; 87 L. J. P. C, 150; 34 
T. Le R; 481; 120 l4, T. 258, ; 
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“ment contáins an ambiguity, evidence of. 


‘User under it may be given in order to show - 


the sense in. which the parties used. the 


- language employed, applies to a modern . 
.-as well as to an ancient instrument and: 


* where the ambiguity is patent as well as 
‘ where it-is latent. 


. class 
-~ the consideration came. 


We are of opinion that the question of: 
' interpretation of the Government Notifica- . 
stion dated 27th November 1905 has not. 


- been approached from the correct standpoint, 
- and the case before us has not been properly 


. circumstances. 


. tried. The result is that this appeal is. 
. allowed, the decree. of the Subordinate. 


.Judge set aside, and the case remitted to 
' the Court of first instance for re-trial. Each 
. party. will be at liberty to adduce fresh evi- 
: dence as to what was intended by the terms 
 "Hossainpur" and''Mirpur," and;ifnecessary, 
. a map' will be prepared on fresh Survey. 


_ protect, 


“The costs in this Court and in the lower - 


- Appellate Court will abide the result. 
- B. N. a NN 

ous Appeal allowed: 
yet iu Case remanded. - 


CALCUTTA HIGH COURT. 
_ APPEAL FROM ORIGINAL DECREE No. II2. 
OF 19194. 
July 25, 1922. 
` Preseni:—]ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
“LALIT MOHAN SEN—DEFENDANT— 
APPELLANT 
` "Versus 
` MANORANJAN GHOSH CHAUDHURI 
AND OTHERS——PLAINTIFFS— RESPONDENTS; 
Benami iransaction— Test— Court, duty of—Co- 
sharers— Default in paymenl of Government dues— 
-Sale of estate—Defaulting co-sharer, purchase by— 
. Other co-sharer, right of— Public Demands Recovery 
Act (I B. C. of 1895), s. 10— Omission to serve 
notice of sale—Sale, 
mands Recovery Act (III B. C. of dsl 45. 3 
I), 36, 37— Retrospective effect. 


- 
As 2l 
ELEME Fe - e 


r^ 


The Courts in India need not approach a transat- 
tion alleged to be benami with that scrupulons 
rigour which, in other systems of jurisprudence, 
may demand the existence of the clearest 
positive evidence that the ex facie owner of 
a property holds the same for the interest 
of another. The vital test in cases of this 
is, what is the source from whence 
The Court should also 
take into consideration the question of possession. 
But where the production of-evidence of a con- 
clusive character to satisfy these tests is hardly 
feasible, the Court must examine the surrounding 

. 7oo, cols. 1 & 2.] 

A co-sharer who has defaulted to pay the Govern- 
ment dues and has thereby brought about the sale 
of an estate, cannot be permitted, if he purchases 
the estate at the sale, to hold it for his own benefit 
to the exclusion of his co-owner. [p. 7or, col. r.] 

The co-owner who thus acts in breach of his 
obligation, contractual or-fiduciary, cannot be per- 
mitted to profit by his own wrong to the detriment 
of the person whose interest it was his duty to 

[p. 701, col. 2.] l 

When notice has not been served under section 
ro of. the Public Demands Recovery Act, 1805, a 
sale under the Act must be deemed to be a nullity, 


` a sale wholly without authority, In such circum- 


^ 


stances, the plaintiff in a suit to recover "n 
ueed not ask that the sale be set aside; he is 


entitled to recover possession upon the footing 


rue the sale has not affected his title. [p. 702, 
col., Is] 
' There is abundant indication in the provi- 


- sions of the 


Public Demands 
it was not 


Recovery Act, 


that intended to have re- 


1913, 


; trospective operation so asto extinguish or modify 


causes of action which might have already accrued 


` by reason of failure to serve the notice issued 
. under section ro of the Public Demands Recovery 
. Act, x895, for section 36 of the new Act must be 


March 1919. 


read along with section 3 (1). [p. 703, col. 1.] . 


Appeal against the decree of the Subordi- 
nate Judge, Bakerganj, dated the ra4th 


Babus Jogesh Chunder Roy and Abinas 
Chandra Guha, for the Appellant. 
Babus Gunada -Charan Sen and Befin 


“Chandra Bose, for the Plaintiff-Respondent. 


whether nublity—Public De- . 


of . seven-and-three-quarters annas.. 


Babus Sures Chandra Talukdar; for 
Defendarts Respondents Nos. 2 and 3. 
Babu Niikanta Ghose for PAEAN 


Respendents Nos. 6 and 7. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for confirmation 
or recovery of possession of land ow estab- 
lishment of title. The disputed -property 
is one-and-a-quarter annas share of taluk 
Ramprosad which bears #044! No. 1637 
of the Bakerganj Collectorate. In B 
.SPare 
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Of the entire taluk, a separate account had the 4th April 1913, and is stated to, have 
_ been opened in the Collectorate; of this share, been served on the 20th April 1913. On 

four annas belonged to the zemindars of the 2nd May 1913 the property in arrear 
: Kirtipasa with whom we are not concerned was ordered to be sold, and a notice under 
- here, and three-and-three-quarters annas section Io was again directed to issue on 
| to the Guhas, who are the sixth and seventh the judgment-debtors. On the 18th, June 
‘defendants in this litigation. Of the resi- 1913 notice was ordered to issue for settle- 
duary share, one-and-a-quarter anna belong- ment of sale proclamation under O. XXI, 
.ed to. Ellen Jolly,- three-and-a-half annas r. 66 (2) of the Civil Procedure Code, 1608; 
.to the Boses who are the second, third and this notice, it is said, was served on the 24th 
. fourth defendants in this suit, and another June 1913. On the 24th July  19r3 the 
. three-and-a-half annas share to the Guhas,' sale proclamation was ordered to issue. 
` who, are the sixth and seventh defendants.  The'sale proclamation is alleged to have 
The plaintiff. purchased the share of Ellon , been served on the 8th August 1913. On 
. Jolly on the 7th February, 1895, and, at. the 30th September 1913 the property’ 
p the time.of the events which have led up was put up to sale by the Collector. The 
-to this litigation, he was, the proprietor first defendant Sen was the sole bidder pre- 
.thereof.. Before the conveyance in favour sent, and he bought the property for the 
: of the plaintiff, Ellen Jolly had, on the 24th sum of Rs. 82-10-3 which was the amount 
May 1888, created a tenure in respect of due on the certificate. The sale was con- 
. her share in favour of Ambica Charan Guha. firmed on the Ist December 1913. “The 
, (now represented by the sixth and seventh  sale-certificate was granted on the 7th -J tily 
" defendants)..and Manikyamala Bose (the 1914. The purchaser got his name regis- 
| predecessor-in-interest of the second and tered in the Collectorate on the 21st July 
; third. defendants). The rent was settled 1914. He applied for delivery of possession 
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at Rs. 920, and out of this sum, the lessees 
-undertook to pay into the Collectorate, 
-on behalf of the lessor, a sum of Rs. 573, 
_ as, revenue and cesses leviable im respect 


.of his share of the żalk. The’ position, 


consequently, was, that the second and 
_ third defendants were co-sharers of the 
plaintiffs and also tenure-holders under 
him, and were thus bound to pay cesses 
in respect of his share and their own share. 
The fourth and fifth defendants were co- 
sharers of the plaintiff and were bound to 
pay cesses in respect of their own share 
alone. The sixth and seventh defendants 
were co-sharers of the plaintiff and also 
lessees under him, aud were thus bound 
to pay cesses in respect of his share besides 
their own share. The second and third 


defendants, however, in breach of their. 


obligation, defaulted to pay the cesses due 
for the September instalment of the year 
| X912. The .consequence was that, on the 
2311 December 1912, the Collector made a 
ertificate under the Public Demands Re- 


. covery Act, 1895. Notice was thereupon - 


directed to issue under section ro. On the 
11th March 1913 it was reported to the 
Collector that the notice had been duly 


+ served upon the defaulting proprietors. A` 
distress warrant was thereafter issuéd on ` 


to the Collector on the 15th, January rgis; 
the order for issue of writ was made on the 
8th April 1915 and possession was delivered 
by beat of drum in the customary manner 
on the 25th April i915. The plaintiff 
thereupon instituted the present’ suit ‘on 
the 26th September 1916 for comfirmation 
or recovery of possession on the allegation 
that the proceedings were throughout fraudu- - 
lent and had been controlled by the second 
and third defendants, who had managed 
to purchase the property in the name of 
the first defendant. The Subordinate Judge 
has decreed the suit. He has held, first, 
that the second and third defendants deli- 
berately defaulted to pay the Government 
dues ; secondly, that they have purchased 
the disputed share, which is worth at least 
Rs. 5,000, for an insignificant sum ; thirdly, 
that the notice under section: ro of the Pub- 


lic Demands Recovery Áct, 1895, was not 


duly served and that the proceedings were 
consequently without jurisdiction ; fourthly, 
that the proceedings, specially those subse- 
quent to the sale, were fraudulent and were 
concealed from the plaintiff. On the pre- 
sent appeal, the first defendant has assailed 


'" these conclusions as erroneous in fact and 


in law. : ^ Fort 
Ás.regards the first point, we 


Aor + a 
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E 


= 00 


700 


INDIAN CASES. 


~ [1923 


LALIT MOHAN: v. MANORANJAN GHOSH CHAUDHURI. 


doutt that the Boses deliberately defaulted 
to pay thé Government dues. 
duty, as tenure-holders under the plaintiff, 
.to pay the cesses due on his share ; it was 
also their duty to pay the ccsses in respect 
‘of their own share. . They intentionally 
withheld payment so that the property 
might be brought to sale: they must ac- 
cordingly be ‘deemed to have intended 
what they . must have known would 
be the normal consequence of their defaut. 
^. As regards the second pcint, the Sub- 
ordinate Judge has found that the purchase 
-at the sale held by the Collector was made 
nominally by the first defendant, but really 
for the benefit of the Boses. We see no 
reason to doubt the correctness of this con- 
clusion. We have been pressed with the 
view that, as observed by Lord Shaw, in 
M uhammadM ahbubAU Khan v. Bharat Indu 
(7), the Court must rest its decision, not 
upon suspicion but upon legal 'evidence 
established by legal testimony. But the 
Court need not approach the transaction 
with that serupulucus rigour which, in other 
systems cf jurisprudence, may demand 
the existence of the clearest pesitive ervi- 
sence that the ex , acie owner of a property 
holds the same fcr the interest cf another. 
Tt may further be conceded that, as ob- 
served bv Mr. Amir Ali in Nrivamioni Dassi 
v. Lakhan Chunder Sen (2), the vital test 
in cases of this class is, whatis the scurce 


from whence the consideration came (see 


also Bilas Kunwar v.Desraj Ranjit Singh (3) 
and Parbati Dasi v. Baikuntha Nath Das 
_ (4); which recall the earlier pronouncements 

in Dhurm Das Pandey v. Shama Soondri 
l Pitiah (5), and Gopeekrist Gosain v. Gunga- 


(rn). 53 Ind. Cas. 54; 23 C. W. N. 321; (1979) 
M. W. N. 507 (P. C.). 

(2) 33 Ind. Cas. 452; 43 C. 660; 20 C; W. 
N, 522; 30 M. L. J. 529; pe IM. W. N. 332; 3 
Jae W: 471; 18 Bom. L. R. 418; 24 C. L. J. 1; 20 
M. L. T. 10 (P. C). 

, (3) ^ 30 Ind. Cas. 299; 42 I. A. 202; 37 A. 557; 
22 C. L. J. 516; 19 C. W. N. 1207; 29 M. L. J. 335; 
z L. W. 830; 18 M. L. T. 248; 13 A. L. J. 991; 17. 
‘Bom. L. R. 1006; (1915) M. W. N. 757 (P. C). 

(4 22 Ind. Cas. 51; 19 C. L. J. 129; 18 C. W. N. 
428; 15 M-L. T. 66; (1914) M. W. N. 42; 12 A. L. 
J. 79; 16 Bom. L. R. 101; 26 M. L. J. 248 (P. C.) 

5) 3 M. L A; 229; 6-W. R. P.C 43; rSuth. 
P.C. J. 547: 1 Ger. P. C. J.271 18 E. R. 484. 


| 


It was their 


persaud Gosain (6). In the present case, , 
however, the gum paid for purchase at the- 

sale was so small that it might, without 
dificulty, have been provided by either 
the Boses or Sen, both of whom, it is con- 
ceded, are men of  considetable means. 
The endeavour made by Sen to establish 
that he withdrew from the Bank a sum 
of Rs. roo for the purpose has the appearance 
of an attempt to create evidence, and does 
not justify the inference that he must. have 
provided the .purchase-money. It need 
not further be questioned that, as pointed 
outin Upendra Nath Nag v. Bhupendra Nath 
Nag (7), the Court should take into con- 
sideration the question of pessession. In 
the present case, however, the interval 
between the alleged delivery of possession 
and the institution of the suit is so short 
that the production of evidence of posseszion 
of a conclusive character is hardly feasible. 
The entries in the official records, no doubt, | 
stand, as might be expected, in the name 

of the person declared as the purchaser; 
that is a feature common to cases of this 
class and cannot be treated as a decisi ive 
factor. We must consequently examine 
the surrounding circumstances. It is un- 
deniable that the Boses intentionally com- 
mitted default. They knew that the in- 
evitable consequence would be a sale of 
their share as also of the share of the plaintiff. 
They made no attempt whatever to pay 
up the small sum due, so as to avert the 
sale. They made no attempt to offer bids 
at tke sale. They took no steps to have 
the sale set aside either by application tc 
the Collector or by recourse fo a suit. -The 
first defendant opportunely made his appear- 
ance on the scene. He had no connection 
with the property. He could not explain 
how he was apprised of the impending 
sale ; he still denies that he is a habitual 
frequenter at  Collectorate sales, in the 
expectation of an opportunity to make specu- 
lative purchases. He had fortunately no 
competitors at the sale and was able to 


buy a valuable property for less ‘than a 
fiftieth of its value. 


We agree wiih tle 
Subordinate Judge that, in such circum- 


(6) GMT. A. 53: 4 W. R. P. C, 46; 1 Sar, 
P. C. J. 493; 19 E. R. 2 
(7) 32 Ind. Cas. 260 21 C, Mot 286, 
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stances, the inference might legitimately be 
drawn thai the Boses purchased the prop- 
erty in the name of Sen, and they have 
not moved an inch with a view to challenge 
the propriety of the sale, because their in- 
terest has rot Feen affected by the event. 
A sale so contrived cannot prejudice the 
interest of the real owner. A co-sharer 
who has defaulted to pay the Government 
Aues and has thereby breught abcut tke 
sale of the estate, cannot, be premitted, 
if he purchases the estate at the sale, 
to hold it for his own benefit to the exclusion 
of his co-owner; see Ram Prosad Singh v. 
Pawan Singh (8), Janki Singhv. Debi Nandan 
Prasad (o), Harendra Lal Roy v. Purna 


Chandra | (xo), Faizar Rahman v. 
Maimuna — Kkatun — (i) ‘The view 
that a joint tenant who  deliberately- 


makes default in payment of the Govein- 
ment revenue due on account of his share, 
should not be allowed to use the machinery 
provided by law for the realisation of the 
dues of the State to injure the interest 
of his co-sharer, has now teen approved 
by the judicial Committee in the case of 
Deonandan Prasad v. Janki Singh (x2), 
which overruled the decision in Dcorga Singh 
v. Sheo Pershad Singh (13) and affirmed the 
decision in Janki Singh v. Debi Nandan 
Prasad (9). The position is 
when a tenant, in violation of his 
agreement, defaults to pay, on behalf 
of his immediate landlord, the dues 
of the superior holder and thereby Firings 
about a sale of the interest of bis land- 
lord; see Harendra Lal Roy v. Salimullah 
(14), Nawab Sidhee Nuzur Ally Khan v. 
Rajah Ojoodhyaram Khan (15); Sreenath 
Ghose v. Huronath Dutt Chowdhury (16) and 
other cases reviewed i in Uma Charan Mandal 


(8) 2x Ind. Cas. 354; 18 C. L. T. 9 

(9) 7 Ind. Cas. 772; 15 C. W. N. 718. 

(ro) 14 Ind. Cas. 368; 15 C. L. J. 1 

(11) 20 Ind. Cas. 510; 18 C. L. j. on 17 C. 
W. N. 1233. 

(12) 39 Ind. Cas. 346; 44 I. À. 30; 44 C. 573; 
25 C. L. J. 259; 15 A. L. 3 154; 32 M. L. J. 206 
21 C. W. N. 473; 1 P. L. W. 294; (1917) M. W. N. 
. T. 240; 5 L. W. 526; 19 Bom. L. R, 


(15) 
PC J Bo ibat P. c. ps 198: 19 B. R. id 
(16). 18 W. R. 240; 9 B. L. R.-220. . 


similar 


L. J. 199; 137 A 


v.Midnapore Zemtudary Company (17), which : 
was reversed by the Judicial Committze 
on a different point, Midnapore Zemandary 
Company v. Uma Charan Mandal (18); see 
also Satish Kantha Roy v. Satis Chandra 
(19). The essence of the matter is that the 
co-cwner or the lessee who thus acts in. 
breach of his obligation, contractual or 
fiduciary, cannot te permitted to profit 
by his own wrcng to the deteriment of the 
person whose interest it was his, duty to . 
protect. From this point of view, the plain- 
tiff is clearly entitled to succeed in this - 
litigation. 

As regards the third point, the Subordi- 
nate [Judge has held that the notice issued 
under section IO. of the Public Demands. 
Recovery Act, 1895, was not served 
upon the plaintiff. His view is amply jrsti- 
fied by the evidence on tke record. The 
evidence of service is not only unsatisfactory, 
but is calculated to give rise to grave suspi- 
cion as to the genuineness of the proceed- 
ings. There is no escape from the conclusion 
that though the return sets out that service 
was effected on the plaintiff personally. 
on the 25th February 1913 at a place 
called Bakai, he was on that date at Dacca. 

We hold, accordingly, in concurrence 
with the Court below, that the allegation 
of service of notice under section Io is entire- 
ly false. The legal consequence of such 
omission to serve the notice was determined 
by a Full Bench of this Court in the case 
of Purna Chandra Chatterjee v. Dinabandhn 
Mukerjee (20); see also the decision of the . 
Judicial Committee in Mahcmed Abdul Hat 
v. Gujraj Sakai (21), affixming Gujraj Sahat. 
v. Secrelary of Slate (22) and Baijnath Sahat 
v. Ramgut Singh (23), affirming Batj Nath 
v. Ramgat- Singh (24), The decision of 
ny UD 26 Ind. Cas, 182; 20 C. L. J. 11; 19 C. W. 

» 270. 

(18) 52 oar Cas. 497; 24 C, W. N. 201; 37 M. 
. L. J. 1004; (919) M. W.'N. 8173 
ro id (711 La W. 371 

I Ind. Cas. 689; 3o C. eK : > 
a 3 9; 30 C. I. J. 475; 24 € 


(20) 34 C. 81r; 5e n 696; 2 M, L. T. 375 


489; 22 Bom. L. R 


11 C. W. N. 756 


(21) 20 I. A. 70; 20 C. 826; 6 Sar. P. C. J. 291; 
17 Ind. Jur 271; xo Ind. Dec. (N. $.) 555 (P. C.). 

(22) 17 C. 414; 8 Ind. Dec. (N. s.) 815 (P. C). 

(23) 23 I. A. 45; 23 C. 775; 7 Sar. P, C. J. 1 
12 Ind. Dec, (N. S.) 514 (P. c5. 

(24) 5 C. L. J. 687. 
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not. been served under section Io of the 
Public Demands Recovery Act, 1895, the 
-gale must be deemed to be a nullity, a sale 
wholly withont authority. Insuch circum- 
stances, the plaintiff need not ask thai the 
sale. be set aside; he is entitled to recover 
possession upon the footing that the sale 
has not affected his title, and the suit is 
governed by Art. 142 of the Schedule to 
‘the Indian Limitation Act: see also 


Mohiuddin v. Pirihichand Lal Choudhury, 


(25), ‘This renders inevitable the conclu- 
sion that there is no answer to the claim 
put forward by the plaintiff. The defend- 
ant-appellant has consequently been driven 
to urge that as the sale in this case was 
held on the goth September. Igr3 after 
the Public Demands Recovery Act, r9I3, 
had come into operation on the rst 
July 1913, the position of the plaintiff 
must be tested with reference to the pro- 
visions of the Statute of 1913 and not to 
those of the Statute of 1895. This view 
is clearly untenable. The Public Demands 
Recovery Act, 1913, cannot be construed 
to have retrospective operation so as to 
destroy rights which had previously accrued. 
The notice issued under section 10 of the 
Public Demands Recovery Act, 1895, was 
not served, and yet the proceedings were 
carried on as if the notice had been served. 
The right thereupon accrued to the plaintiff 
to ‘treat: the proceedings as taken without 
jurisdiction and without legal authority. 
In such circumstances, the principle en- 
ünciated by the Judicial Committee in 
Colontal Sugar Refining Co. v. Irving (26) 
is clearly applicable. In that case the right 
of appeal from the Supreme Court of Queens- 
land to His Majesty in Council was taken 
away by the Australian Commonwealth 
Judiciary Act and in lieu thereof was sub- 


atituted-an appeal to the High Court of. 


Australia. It was ruled that a right of 


appeal to the King in Council in a suit pend- 


ing when the Judiciary Act was passed 
and decided by the Supreme Court after- 


wards was not taken away. Lord Mac- : 


naghten observed as follows:— 


(25) 31 Ind. Cas. 664; 19 C. W. N. 1159. 
(26) (1905) A. C. 369; 74 L. J. P. C. 77; 92 
L. T. 738; 2x T. L. R. 513. ^ ,.: uo 
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.date of the institution of the suit. 


C. L. J. 488; 13 M. L. T. 437; 17 C. W 


(1923. 7 


“As regards the general principles applic- : , 
able to the case, there was no controversy. ` 
On the one hand, it was not disputed ~ 
that if the matter in question bea matter of © 
procedure only, the petition is well-founded. 
On the other hand, if it be more than a 
matter of procedure, if it touches a right 
in existence at the passing of the Act, it 
was conceded that, in accordance with a 
long line of authorities extending from the 
time of Lord Coke to the present day, the 
appellants would be entitled to succeed. 


-The Judiciary Act is not retrospective by 


express enactment or by necessary intend- 
ment. And, therefore, the only question 
is, was the appeal to His Majesty in Councii 
a right vested in the appellants at the date 
of the passing of the Act, or was it a mere 
matter of procedure? It seems to their 
Lordships that the question does not admit 
of doubt. To deprive a suitor in a pending 
action of an appeal to a superior tribunal 


which belonged to him as of right is a very . 


different thing from regulating procedure. 
In principle, their Lordships see no difference ' 


-between abolishing an appeal altogether and ' 
transferring the appeal to a new tribunal. 


In either case there is an interference | 
with existing rights contrary to well- 
known general principle that the Statutes 
are not to be held to act retrospectively ` 
unless a clear intention to that effect is 
manifested." 

To the same effect are the decisions in 
Munjurt Bibi . v. Akkel Mahmud (a7) 
and Gopeshwar Pal v. Jiban Chandra’ (28). 
The decision of the judicial Committee 
in Sont Ram v. Kanhatya Lal (29), as 
to the law of limitation which governs the ` 
legal effect of an acknowledgment does 
not conclude the matter; it merely shows 
that the law of limitation applicable to a 
suit is prima facie the law in force at the 
But 
this is, as shown in Budhu Kumar v. Hafiz 
Hussain (30), subject to the reservation 


Fá 


pane Cas. 793; 17 C. L. J. 316; 17 C. 
9. 


(27) . 
W. N. 8 , 

(28) 24 Ind. Cas. 37; 41 C. 1125; r9 C. L. J. 
549; 18 C. W. N. 804. 

(29) 19 Ind. Cas. 291; 40 I. A. 74; 35 A. 227; 17 - 
. N. 605; 11 
å. L. J. 389; (1913) M. W. N. 470; 15 Bom. L. R. 
89; 35 A. 2271 25 M. L. J. x3x (P. C). 

(30) 20 Ind, Cas. 221; 18 C. L. J. 274. 
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that there may be circumstances connected . 
with the new Statute which furnish an- indi- 
cation that the Legislature never intended it : 
to affect. retrospectively existing. causes 
of. action: Bésseshwr Sanamat ‘v. Jasoda 


Lal Chowdhury (31), Makar Ali v. Sarfaddin . 
‘ ordinate Judge has held that the proceed- 


(32), Tirumalaisami Naidu v. Subrama- 
niam Chettiar (33), Mohtdeen Ibrahim v. 
Mahamed :Meera Levvat : (34). and Alapi 
[seek Sahib v. Vengu Chetty (35). Similar 
observations apply to the decision of the 
Full Court in Jogodanund Singh v. Amrita 
Lal. (36), which ruled that section 310: (A) ' 
of the Civil Procedure Code, 1882, had. 


retrospective operation, contrary to "tlie 


decision of the Full Benchin Lal Mohan: 
v; Jogendra Chunder Roy (37); Uzir Ah 
v. Ram Komal (38) and Girish: Chundra. 
Basu v. Apurba Krishna Dass (39). In: 
the case before us, section 37 of the Public . 
Demands Recovery Act, 1913, bars the 
jurisdiction of the Civil Court only where 
the question relates to the making, execution, - 
discharge or satisfaction of a certificate . 
duly filed under the Act, or relates to the 


confirmation or setting aside of a sale held: 


in execution of such certificate. The ex-. 
pression "'certificate-debtor" used in sec- 
tions 36 and 37 is defined in section 3 (1) 
to méan a person named as debtor in a 
certificate filed under the Act! in this connec-. 
tion, reference should also be made to section 
7 which refers to certificates filed under 
sections 4 and 6 of the Act. In our opinion, 
there is abundant indication in the provi- 
sions ofthe new Statute that it was not in- 
tended to.have retrospective 'operation so 
aS to extinguish or modify causes of action. 
which might have already accrued by reason 
of failure to serve the notice. issued under 
section 10 of the Public Demands Recovery” 
Act, 1895; for section 36 niust bè read along 
with section 3 (i) We hold accordingly . 


19 Ind. Cas. 391: 40 C. 704; 17 C. W.N; 622. 


37 

(12) 70 Ind. Cas. 606; 36 €. L. L 13231 27 C. W. 
N.183; (1923) A. I.R (P. C.) 8 

(33) 45 Ind. Cas. 109; 40 M. ions 

BH) 


17 Ind. Cas. 437; 23 M. L. J. 4875; 12: x. 
L. 1. 431; (1912) M. W. N. 1130. 
(3 5) 60 Ind. Cas. 66; (1920) M. W. N, 736; 
12 L. W. 639. 
(36) 22 C. 767; 11 Ind. Dec. (N. S.) 509 (F. B.). 
(37) 14 C. 636; 7 Ind. Dec. (N. $.) 422 (F. B.). 
(38) 15 C. 383; 7 Ind. Dec. (N. s.) 839 (F. B.). 
(39) ax C. 940; 10 Ind. Dec. (a. 8.) 12359 (F. B.). 
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. that the Subordinate Judge has” correctly ` 
found that the plaintiff is entitled to relief 
on the footing that the sale which was held . 
without service of notice on the -plaintiff 
under section 1o has not affected his title. 

As regards the fourth point, the Sub- 


ings, specially those  sübsequent to the 
sále, -were: fraudulent and were concealed 
from the plaintiff. This is fully supported: 
by the evidence. It is significant that no 
attempt was made to take delivery of pos- . 
session until more than a  year-and-a-half 
had elapsed from the date of the auction- . 
sale, and the purchaser did not pay the. 
Governnient: Revenue .until two years aftes 
his alleged  auctionspurchase. The in- 
tention plainly was that more‘than a year 
should elapse. after the sale, so that if a 
suit should .be brought, it might be. met 
by the bar of limitation under section . 
36 of tbe Public Demands Recovery Act, 
1013. But even if that Statute had been 
applicable, section .56 would have entitled 
the . plaintiff to the benefit of section 18 - 
of the Indian limitation. Act.. We feel” 
no doubt that the view taken by the Sub- 
ordinate Judge.on this part of the case, l 
as on the others, is Correct. 
“The result is that the decree di the Sub- 
ordinate Judge is affirmed and this appeal : 
dismissed with costs payable by the appel- | 
lants to.the plaintiffs-respondents. 


B.N, 
| Appeai dismissea, 
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: -MADRAS HIGH COURT. 

Civ, KEN PETITION NO. 333 OF 1922, 
| February 28, 1923. - | 
Present: — Mir. Justice Krishnan. 

SRIRANGAM MUNICIPAL COUNCIL, 
^A REPRESENTED By iTS CHAIRMAN 
K. SIN GAM IVENGAR—PETITIONER' 
VEYSUS 
BODI vitas ANGANA NAIDU-—. 
 RWSPONDENT. - 
| Madras District Munistpalities det (IV of 


Mi 
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1884) s. 45— Lease of right to collect fees or tolls—- 


Wriiten contract, absence of, cffect of—Suit to recover 
money due by lessee, maintainability of— Implied 
coniract, 


The right to collect fees or tolls for slaughtering . 


cattle in a slaughter-house was leased by the 
plaintiff Municipality to the defendant and the 
latter enjoyed the right for the period of the lease 
but no written contract was executed as required 
by section 45 of the Madras District Municipalities 
Act of 1884. In a suit by the Municipality to 
recover the lease amount: 


‘Held, that, although no claim could be made on 
the basis of a written contract, the plaintiff 
Municipality was entitled to a decree inasmiuch as 
the defendant had enjoyed the right for the 
petiod contracted for and was liable as on an 
implied contract. ; 

Lawford. v. Billericay Rural Council, (1903) 
IK. B. 772; 722 L. J. K. B. 554; 88 L. T. 317; 
51 W. R. 630;67 J. P. 245; 1 L. G. R. 535 
19 T. L. R. 322. Douglass v. Rhyl Urban Council, 
(1913) 2 Ch. 407; 82 L. J. Ch. 537; 109 L. T 30; 
77 J. P. 373; 11 I. G. R. 1162; 57 S. J. 627; 29 
T. L. R. 605, followed. 

Young v. Mayor of Leemington Corporation, 
(1883) 8 A. C. 517; 52 L. J. Q. B. 713; 49 L- T. X; 
31 W. R. 925; 47 J. P. 660, Raman Chetii v. Munt- 
cipal Council of. Kumbakonam, 30 M. 290; 2 M. L. 
T.. 204, Ramaswamy Chetty | v. Municipal 
Council, -Tanjore, 29 M. 360, distinguished. 


‘Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of Small Causes, 
Trichinopoly, in Small Cause Suit No. 4055 
of 1921. | | < 


Mr. N. 
tioner. 


JUDGMENT.—In this case the defendant 
bought in auction the right to collect fees or 
tolls for slaughtering cattle in the slaughter- 
house of the plaintiff Corporation. This 
suit is for the balance money due from 
him. The suit has been dismissed by the 
lower Court on the ground that no written 
contract was executed as required by 
section 45 of the old District Municipali- 
ties Act, IV of 1884, which was in force. 
It is argued before me that though no claim 
could be made on the basis of the written 
contract, a decree should have been 
given at any rate on the footing of executed 
cousideration, the defendent having been 
found to have enjoyed the right of collect- 
ing the toll for the whole year. l 

Threre is no doubt a conflict of authority 
on the point. So far as the Hnglisk Law 
is-concerned it.must now betaken as settled 


? 


- Rajagopalachariar, for the Peti- 
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. as sued for with costs in this Court 


[1923 


by Lawford vy. Billericay Rural Council 


(z) in favour of such decrees being 
given. The learned Judges refer to 


Young v. Mayor of Leeminynion Corpora- 
tion (2) which was taken to have 
laid down the opposite view and point 
out that the question was expressly reserved 
there, In Douglass v. Rhyl Urban Council 
(3) Joyce, J., holds that the cave in Lawford 
v. Billericay Rural Council (1) settles 
the English Law on the point. 

As regards the authorities in our High 
Court the casein Raman Cheiti v. Muni- 
otpal Council of Kumbakonam (4) does not 
really deal with this question. The obser- 


vation in Ramaswamy Chetty v. Municipal 


Council, Tanjove (5) is based on Young 
v. Mayor of Leemingion Corporation (2) 
which has now been explained away 
and ijs in the nature of an obiter I 
do not propose to refer to the other Indian 
cases, I think the plaintiff — Muninci- 
pality is entitled to a decree as sued for on 
the footing that defendent has enjoyed 
the right of collecting the toll for the 
whole year contracted for and is liable 
as on animplied contract. 

The civil revision petition is allowed 
and the decree of the lower Court is set 
aside and a decree given to the plaintiff 

and 
the lower Court, P 


Pelition. allowed. 
(1) (1903) r K. B. 772; 72 L. J. K. B. 554; 

88 L. T. 317; 51 W. R. 630; 67 J. P. 245; x L. G. 

R. 535; I9 T. L. R. 322. 
(2) (1883) 8 A. C. 517; 53 L. J. Q. B. 7133 

49 L. T. 1; 31 W. R. 925; 47 J. P. 660. 

(3) (1913) 2 Ch. 407; 82 L. J. Ch. 537; 109 

T. 30; 77 J. P. 373; 11 L. G. R. 1162; 57 S. J. 

627; 29 T. L. R. 695. 

(4) 30 M. 290; 2 M. L. T. 294. 

(5) 29 M. 360. 


v. N. V. 


t 
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PATNA HIGH COURT. 
First Civi, APPEALS NOS. 34 AND 35 
OF 1920. 
| February 21, 1923. - 
Present :—Sir Dawson: Miller, KT., "Chief 
= ` Justice and Mr. Justice Foster. 
. IN First APPEAL NO. 34 OF I92C. 
RAM DHEYAN SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS i 


VErSUS Pi 
BHULOTAN - SINGH ` alias MANGAL, 
PRASAD SINGH.AND  OTHERS— 


DEFEND ANTS—RESPONDENTS. 

_ IN First APPEAL NO. 35 Or 1920. 
DEO BIHARI SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS ` 

` VEYSUS 
“LOKE NATH SINGH AND OTHERS— 


; PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (V-III of 1885); 
ss. 22, 86, 87— Transfer of Property Act (1 V of 
1882), s. 54—ljaradar— Advance. of takkavi to 
tenants— Transfer of occupancy vighis in lieu of 
takkavi' loan —Sale—S urrender— Abandowmeni— 
* Acquire”, in s. 22, meaning of. 

Án. ijaradar made takkavi loans to certain occu- 
pany tenants. The latter finding themselves 
unable to pay the loans gave up their holdings 
to the tjaradar : 

Held, that the transaction amdunted- neither 
to surrender nor to abandonment of the holdings 
but to a sale of the occupancy rights of the tenants 
in favour of the ijaradav. [p. 708, col. 2.) 

-The word ' acquire ” in section 22 of the Bengal 
Tenancy Act before its amendment by the Act 
of 1907, implied the accrual to a raiyati tenancy 
of rights conferred by the Statute rather than the 


transfer. of rights by another tenant. [p. 709, 
col. 1.) 
Ramsrup Mahto v. H. Manner, 4 C. L. J. 209 


and Pierponi Morgan v. Ramjee Ram, 56- Iud. Cas. 
366; ; P. L. J. 302; (1920) Pat. 168; x P. L. T. 
axo, followed. 

_Raghubay Mahto v. Manners, 11 Ind. Cas. 389; 
x3 C. L. J. 568, dissented from. 


u Appeals from a decision of the Additional 
Subordinate Judge, Gaya, dated the 
25th August - -I9r9. 


Messrs. N. C. Sinha and S. WN, Rai, 
for the Appellants. 
. Messrs. S. M. Mullick aga H. P. Sinha, 
for the Respondents. 

, . . JUDGMENT. 
Miler, C. J. op- 
` portunity of perusing the judgment about 
„to'be delivered: by my learned brother. 
I agree with the conclusions at a he 
has arrived and have nothing to add. 


: 45 
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Foster, J.— These appeals arise out of 
two suits which were tried together and 
decided by the Subordinate Judge of Gaya 
in bis judgment dated the 26th August 
I9I9, The two suits came to be num- 
bered 40 of 1919 and 41 of 1919,but in fact 
they were instituted before that year. 
The plaintiffs in Suit No. 40 are defendants 
in Suit No. 4r. and thedefendants in Suit 
No. 41 are plaintiffs in Suit No. 4o. Both 
parties are interested in Dardha, a large 
village which has come under Settlement, 


. the Record of Rights having been- finally 


published in October 1914 ; and each party 
has sued for a declaration that cer- _ 
tain of the entries in that record arein- 
correct. The suit now registered as No. 
40 of r9r9 was instituted in r9r5 by repre- 
sentatives of the three branches of a family 
having a common ancestor. The most 
prominent persons of this familv at the time 
of the Record of Rights wereBhikhari Singh 
and Raj Keshwar Singh in one branch, 
Sheobalak -Singh and Lokenath Singh in 


another, and Ram Kewal Singh in the third. 


These persons have been for convenience 
sake called the plaintiffs in the judgment of 
the Trial Court, though they are defendants 
in the second suit; and the defendants, 
thoughplaintiffs in the second suit, are called 
defendants throughout. The second suit 
was instituted in 1917. Both parties have 
interest as landlord in the village, ‘but 


the plaintiffs are'also possessed of extensive 


tenancies under direct cultivation. = 


Both the suits impeached as incorrect 
a very large part of the Record of Rigbts 
of village “Dardha, but the Subordinate 
Judge in each ‘party’s case allowed only 


one of the least important of the claims and 


dismissed the rest. So with two very small 
exceptions the Record of Rights was upheld. 
Those whom itis convenientto call defend- 
are the appellants in each suit; 

and the so-called plaintiffs, as respondents, 


have filed a cross-appeal in connection with 


the appeal in the second. suit. "The two 


. "appeals and thé cross-appeal cover much 
‘less ground ‘than the original suits, and, 


moreover,many points have been abandoned 
in the Course of argument. For the better 
understanding of the matters still in con- 
troversy it is necessary to make an outline 


r = 2. 
ea 4 
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ot the variousinterests shown in the Record 
of Rights of Dardha village. 

There are r4 Khewais in the Record of 
Rights showing the interests of the pro- 
prietors and tenure-holders in the village. 
The proprietary interest of the whole vil- 
lage.is held by the family of. Khawaja 
Hasan. Jan (Khewats Nos. 1to1). Under the 
proprietor ate two mokarrari shares, 8-annas 
each, one of which was held at the time 
of the Settlement by Bibi Guna. The 
other 8-annas mokarrart had been sub-let 
in darmofarrari and Bibi Guna had acquired 
the sub-lease. 


share, and this 16-annas interest was leased 
to the plaintiffs by her predecessors-in- 
interest and by herselt in successive terms 
under thicca lease since the year 1874. 
The last term ended in r918 during the, 
pendency of these suits. Bibi Guna irans- 
ferred her i6-annas mokarrart and dar- 
mohkarrari interest to the plaintifs and 
defendants; the plaintiffs acquired 4- 
annas of thisin 1906 and the defendants the 
residue in 1917. So at the time of the final 
publication of the Record of Rights (14th 


October 1914) and at the time of 
the institution of these suits  (I9I5 
and 1917), the plaintiffs who were 


. originally thiccadars of the 16-annas inte- 
rest were in possession of the village as 
darmokarraridays of 4-annas share, and 
as thigeadars of 12-annas share paying rent 
for that 12-annas share to the defendants ; 
and the lands held by the plaintiffs in these 
two capacities were shown in the Record of 
Rights as follows: (8) within the cca 
tenure (Khewat No. 8), there is khata 
No. 82, a small area of road side land on 
which stood a mahua tree in the possession 
of Sheobalak Singh, one of the plaintiffs ; 
(b) also in the thieca khewat, a large area 
(khata No. 3) shown as bakasht thtccadar, (c) 
a still larger area held by cultivating tenants 
under the thiceadars. The lands in posses- 
sion of the cultivating tenants include seven 
tenancies in connection with which dis- 
putes have arisen between the parties. 
There are six permanent tenures, having 
rent not fixed in perpetuity, and one occu- 
. pancy holding : all these stand in the names 
of one or other of the plaintifi's family in 
khewats Nos. 9 to r4 comprising Khatas 
Nos. 83 to 89 and 67. 
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So Bibi Guna had 8-annas: 
mokarrari share and 8-annas darmokarrars : 


17923 


. The tenures are as follows :— 

(x) Khewat No. 9. Tenure-holder Ram 
Kewal Singh 35°33 acres, produce rert 
detailed in khatas Nos. 83 and 84. 

(2) Khewat No. 10. "Tenure-holder Bhi- 
khari Singh, g'89 acres, cash-rent, khaia 
No. 85. " 

(3) Khewat No. 11. Tenure-holder Bhi- 
khari Singh, 35°72, produce rent, khata 
No. 86. 

(4) Khewat No. 12. Tenure-holder Sheo- 
balak Singh 5°22 acres, khata No. 77, cash 
rent. 

(5) Khewat No. 13. Tenure-holder Sheo- 
balak Singh 31°76 acres,- khata No. 88, 
produce rent. 

(6) Khewat No, 14. Tenure-holder Sheo 
balak Singh 11'4r acres. khata No. 89- 
produce rent. l 

The single occupancy holding is.a well 
and orchard standing in the name of Sheo: 
balak Singh and described- as free of rent. 
Its area is 1.64 acres and it is recorded in 
Khata No. 67. l 

It will be convenient to take the de- 
fendants’ two appeals in their order and 
then to come to the paintiffs’ cross- 


, appeal. 


Appeal No. 34 concerns the six per- 
manent tenures and part of the occupancy 
holding set out above, as well as the mahua 
tree which I have mentioned ; and Appeal 
No. 35 concerns the remainder of the occu- 
pancy holding. I proceed to decide the 
questions raised. l 

APPEAL NO.. 34. l 

(1) The contention as to KhatasNos. 8 
and 85, which are recorded as permanent 
tenures bearing rent not fixed in per- 
petuity and which at first the. appellants 
claimed shouid be bakashi thiccadars, has 
been abandoned, and it is agreed that 
the Record of Rights should stand as it is. 

(2) A similar claim in respect of Khata 
No. 86 has been pressed. It is necessary 
for the understanding of this point of appeal 
to have a clear idea of what took place in 
the Settlement. In  Ahanapuri and attes- 
tation there were many disputes between 
the parties, and the most serious was as 
to the extent of the plaintiffs’ ratyats holding. 
Tke plaintiffs had been #htecadars since 
1874 and were in direct possession of a 
considerable area in the village, and no 
doubt few people could speak with cestainty 
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.as to the state of affairs forty one years 
ago, so as to identify the old raiyati holding 
of this family. If the identity can be ascer- 
tained, a very substantial foundation will 
be found for coming to a decision in this 
dispute. The oral evidence shows that it is 
common ground that since 1874 the plain- 
tiffs’ cultivation has greatly increased : the 
plaintifis say the increase was due to 
purchase, but the defendants assert that 
a large part of it was due to reclamation, 
by which they imply uncultivated land 
bakasht thiccaday was brought under cul- 
tivation ; and it is also contended that 
the few purchases definitely asserted were 
such as could not convey any personal 
title to the plaintiffs. Itis clear that the 
cultivating tenancy of the plaintiffs can 


amount only to their original Jote plus what ` 


they have legally acquired in their personal 
capacity ; and the residue would have to 
be.considered to be held by the plaintiffs 
in the capacity of thiccadars, and so subject 
to the superior landlords’ reversion. Now 
at the attestation the defendants admitted 
only certain land, about 55 bigkas in area, 
to be the ancient ancestral jote of the plain- 
tiffs, and this admission was accepted : 
I refer to the dispute No. 70 of the Dispute 
List, order dated the r4th February i914. 
The admission was restricted to bhaol 
lands, and there were no admissions as to 
nakdi. In July 1914 the Settlement proceed- 
ings: reached the stage of objections under 
section 103-A of the Bengal Tenancy Act 
and Mr. Harihar Prashad, Assistant Settle- 
ment Officer, was deputed to make a local 
investigation. His report is on therecord, and 
it appears to bea most painstaking work. 
.What led to, this proceeding is disclosed 
in the evidence of Siri Lal, an elderly man, 
who was servant of Dost Mohammad, who, 
we see from Raj Keshwar Singh's deposi- 
tion and the lease, Exhibit 2-B, had a 
one-third share (mokarrart) in the village 
in 1871 and afterwards. Enquiries were 
made of Siri Lal and he found amongst 
his deceased master's records a bundle of 
papers including a measurement hasra. 
These papers were produced at alate stage 
in the Settlement, and this is suggested 


as a ground for distrusting them. The . 


measurement AAasra has been exhibited: 
it is of 1873, and is an elaborate list of 
the bhaolt tenancies of the village showing 
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the kind of crops grown, the rough area 
and the locality (kita). No substantial 
grounds have been urged for distrusting its 
authenticity, nor in fact has the document 
ever been seriously impugned. No doubt, 
the attestation proceedings show that 
Bibi Guna had no old papers in her custody, 
but that would hardly throw doubt on evi- 
dence that her husband’s former co-sharer 
had some old estate records. The Settlement 
Authorities made use of the measurement 
khasva and other papers, and for some days 
Mr. Harihar Prasad was engaged in the pre- 
sence of the parties and their Pleaders in 
identifying the plaintiffs’ old raiyati plots 
of 1873 with the Settlement plots, using 
the old measurement khasra forthe bhaol 
lands and some old leases produced by the 
plaintiffs for the nakdi lands, besides ascer- 
taining what the plaintiffs had acquired 
by inheritance and purchase. The results 
are shown in his report Exhibits 35 and 36. 
I should mention that it had been already 


‘decided that as the plaintifis held more 


than roo bighas, it was to be presumed, 
under the provisions of the Bengal Tenancy 
Act that they ‘had the status of the tenure- 
holders in respect of lands belonging to their 
ancient joie and their subsequent acqui- 
sitions. The defendants in their appeal 
urge that the Settlement Authorities came . 
to a wrong conclusion in'using the measüre- 
ment khasra and removing land from the 
khata “ bakasht of thiccadars " to the khatas 
‘ bakasht of tenure-holders’: on the other ` 
hand, the plaintifis in their cross-appeal 
want more bakashi for their tenures 
on the basis of this measurement  AAasra. 
It is urged that the road-cess returns Ex- 
hibits M and C show that the plaintiffs ' 
as thticcadars in 1886 and 1902 admitted . 
a less area of ratyati lands than now claimed: 
but an examination of the entries of the 
holdings of Fakir Singh and Ram Kewal 
Singh in Exhibit M, and of Bhikhari Singh 
and Ram KewalSingh in Exhibit C shows 
the reverse. < 
lfind no reason for accepting the defen- 
dant-appellant's contention that hata 
No. 86 should be declared to be the ¢hiséa- 
dars’ bakasht, l m 
(3) T come now to khatas Nos. 87 and 88, 
which are nakdi and bhaoli tenures of 
Sheobalak Singh. These are made up of 
lands said to have been partiy inherited 
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from the husband of Mesammat Sundasi 
Koer and partly to have been purchased 
from Musammat 'Talukra] Keer and three 
cultivators Sibnarain, Isatand Chaka Lal. 
' The acquisitions from Musammats are 
not any longer impeached and it is agreed 
that the Record of Rights shail remain as 
it is in this portion of khaizs Nos. 87 ana 
88: But in respect of the lands acauired from 
Sheonarain, Isar and Chaka Lal, the appeal 
is pressed, and it is contended that the plain- 
‘tills could only acquire them as '' bakasht 
thiccadars.’’ Now the evidence shows that 
these three persons were tenants of Dardha 
to whom the plaintiffs had made lakkaw: 
loans for agricultural purposes; and that 
they found themselves unable to meet 
their debts and gave up their lands instead. 
"The defetidants have called the village 
Patwari Sarju Lal, son of Chaka Lal, 
as a witness, and he has denied that his 
father’s lands were so transferred. As the 
learned Subordinate Judge points out, 
quite justifiably in my opinion, this wit- 
ness's cross-examination, shows that he 
is untruthful and the plaintiffs’ evidence 
remains unrebutted. The plaintiffs attempt- 
ed to prove some entries said to have been 
made by these three tenants in the plaintifi's 
cash-book, but as the documents purported 
` to transfer the lands and were not stamped 
or registered, they were excluded. Sib- 
narain owed Rs. 118 and gave up his lands 


in 189o ; Isar's debt was Rs. 77 and he gave. 


up his lands in 1893; and Chaka did the 
same in 1902 for a debt of Rs. 269. As 
to the legal effect of these transfers, it is 
important to note that, when they were 
made, the Transfer of Property Act, 1882, 
and the Bengal Tenancy Act of 1885 were 
‘in force, but not the Act of 1907 amending 
(inter alia) section 22 of the Bengal Tenancy 
Act of 1885. The learned Vakil for the 
defendants contends, first of all, that these 
transactions were surrenders or abandon- 
ments of holdings, and that the provisions 
of section 54 of the Transfer of Property 
Act preclude any contention that they were 
sales, at least; where the value was more 
than Rs. 100. To treat them as surrenders 
in the sense of section 86 of the Bengal 
Tenancy -Act would be to ignore the impor- 
tant fact that ‘the takkavi advances were 
{rom the plaintiffs’ private funds, and that 
the transactions were between the plaintiffs 
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as creditors and the three tenants 
as debtors, and not between landlords and 
tenants as such. It should be noted that 
the question of transferability of holdings 
was not raised in the Trial Court and no 
evidence was adduced. A reference to the 
Settlement dispute list will show that both 
plaintiffs and defendants at that time selied © 
on their purchases and the plea of non- 
transferability was not raised then. I think 
we have no reason for allowing the issues 
to be complicated with this new question, 


and the plea itself appears to me to have 


no material on the record to support it. 
I do not think these takkavi transactions 
were surrenders. Nor do I think they ful- 
fil the legal requirements of an abandon- 
ment; for the tenants did not leave the 
lands without noticé to the landlords. 
The learned Vakil for the defendants is on 
Somewhat firmer ground when he relies 
on section 54 of the Transfer of Property ' 
Act. But on the other side it is pointed out 
that the burden of proof that the entry 
in the Record of Rights is incorrect rests on 
the defendants ; and these defendants have, 
against them the fact that as between the 
plaintiffs and the tenants, Sibnarain, Isar 
and Chaka Lal, the former could point to the 
fact that the consideration in each case 
was a debt due to them, that they obtained 
possession with the consent of the 
tenants, and that they have been in pos- 
session ever since. So, it seems to me, 
as between the parties to these transactions, 
there has been such part performance 
on both sides as to leave to the tenants 
no room, in equity, for recovery of the lands. 
The cases in point are Mahomed Musa 
v. Aghere Kumar Ganguli (X), Salamat-uz 
Zamani Begam v. Masha Allah Khan (2) 
and Puchha Lal v. Kunj Behary Lal (3). 
The last objection to these transactions 
urged by the defendant-appellant: is that 
the plaintiffs as tjaradars were debarred 
by section 22 of the Bengal Tenancy Act 
from acquiring a right of occupancy. As 


(1) 28 Ind. Cas. 630; 42 C. Sor et pp. 816, 
817,17 Bom. L. R. 420; 21 C. L. J. 231; 28 M, I. 
J. 548; 19 C. W. N. 250; 13 A. L, J. 229; 17 M. L. 
ru 2 L. W. 258; (1915) M. W. N. 621; 42 1l. A. 
I (P.C). i 
(2 43 Ind. Cas. 645; 40 A. 187; 16 A. LE, J, 


. (3) 20 Ind, Cas, 803; 16 C. L. T. 213118 C. W 
N. 445. a 
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it stood at the’ time of these transfers, 
the section provided that a person holding 
as an ijaraday shall not while so holding 
acquire a ripht of occupancy in any land 
comprised in his zjara. In the amending 
‘Act of 1907 the words “by purchase cr 
otherwise " were added. But before the 
amendment the word “ acquire " was held 
"to mean “acquire under the Jaw," words 
used in section 21 and evidently meaning, 
by force af the Statute: Ramrup Mahto 
v. H: Manners (4). The correctness of this 
decision was doubted by Mukherii,-J., in 
Raghubar Mahto v. Manners(3). a judgment 
passed aiter the amendment. In Pierpont 
Morgan x. Ramjee Ram(6), the former geci- 
sion was followed. The following con- 
sideration seems to me to point to the 
‘correctness of the first and third of these 
decisions. The word ''acquire ". in res- 
ect of occupancy rights is really used in 
the Act; but in the preceding section 21, 
sub-section (2). it occurs ''shall be deemed 
to have acquired a right of occupancy 
under the law then in force." butiteppears 
to be carefully avoided in section 22, 
sub-section (2) in the sentence commencing 
“if the occupancy zight in land is trans- 
ferred to a person.’ It would appear 
then,from the context, that the word 
i acquire’ implies tbe accrual to a ratyati 
tenancy of rights conferred by the 
Statute rather than the transfer of tights 
by another tenant. - | l 
The tearned Vakil for the plaintiffs points 
out that this las; point is uct matesial, 
for if the plaintiffs cosld not acjure occus 
pancy rights by purchase, they woulé at: 
least acquire non-occupancy rights, which 
by virt: of section 21 cf the Tenancy Act 
would at once on the termination of the 
thicca lease ripen into occupancy rights. 
The result of all this discussion of the 
_ third point taken in appeal.appears to me to 
be that the learned Vakil for the appellants, 
in asking us to declare the Record of Rights 
incorrect, has propounded legal arguments 
based on.section 54 of theTransfer of Prop- 
erty Act and sections 86, 87 and 22 of 
the Bengal Tenancy Act, but, on the other 


(4) 4 C. L. J. 209. | 
.(5) 1r'Ind. Cas. 389; 13 C. I, J. 568. 
-(6) 56 Ind. Cas. 366; 5.P..L. J. 302° (1929) 
Pat. 498; IP. Bl. 310, 
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hand, there are weighty reasons based on 
legal principles which debar us from .con- 
ceding that the plaintiffs hold these lands 
as thiccadars, subject to reversion to the 
superior landlord on expiration of their 
lease. In my opinion, the appeal should 
fail on this point. 

(4) The next point urged concerns the lands 
in khata No. 89, which were 7atyat? settle- 
ments taken in two short term leases fen 
years and two years before the first Zhicca 
lease of 1874. It is agreed by both parties 
that the lands shall -be declared to be a 
non-occupancy nakdi holding and not 
* bakasht malguzar.’ 

This matter comes into the cross-appeal 
also. 

(5) It is urged that;the houses of khatas 
Nos. 67 and 84 are homestead of ratyats 
of the village under the thtccadars and not 
houses standing on lands belonging to 
the raiyat (khata No. 67) orthe tenure- 
holder (khata No. 84). It should be noted 
that part of the plots of khata No. 67 and 
all the plots of khata No. 84 are shown 
as sites of Houses in the possession 
of certain persons. The contention -has 
been abandoned as regards -khata 
No. 67, but is pressed as regards 
khata No. 84. Itis also to be noted that the 
occupants of these houses are defendants 
in the case, but they do not support the 
principal "defendants' claim. “On the other 
hand, some of them have filed written state- 
ments supporting the plaintiffs’ case 
and the Rrecord of Rights. The oral evi- 
dence on the defendants side is surprisingly 
meagre. Deobehari Singh says he did 
not see the houses built, but he saw the 
yaiyais live in them and repair them. This 
is not very convincing, for we want evi- 
dence that the sites of the houses are the 
raiyati-land, held by vatyats as their home- 
stead, under the village laudlord.. The 
other witnesses do not supply this inform- 
ation, nor is there definite evidence that 

the plaintiffs did not, as 'they allege, grant 
the materials. Now, the houses mentioned 
in this khata were under dispute in the settle- 
ment. The dispute list (tamasa No. 36) 
shows that as regards plots Nos. 772 and 
574 of khata No. 84 the defendant Deo- 
behari Singh, who appears to have been 
representing the defendants’ interest,adinit- 
ted that he had no right over the houses 
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arid-that he had no right on which to found 
a dispute.’ As regards most of the other 
plots of this khata the disputes are Nos. 
50; 52 and 53, and the RkAhanapuri and 
attestation officers looked into the matter 
and passed decisions adverse to the  de- 
fendants' claim. Theattestation officer found 
‘that in this village itis the custom for tenants 
to build on their lands houses for their 
own labourers. All this showsthat the entries 
‘in the Record of Rights were not made with- 
out investigation. The plaintiffs have al- 
ways had extensive cultivation of their own, 
apart from their ¢hicca interest, and it is 
not surprisng to find that they have built 
houses for their labourers. After con- 
sidering the defendants’ evidence, I do not 
think it can be-regarded as sufficient to 
rebut the Record of Rights, fortified as it 
is -by oral evidence of ownership on the 
plaintiffs’ side. 


(6) Both parties appear to have mis- 
apprehended the Record of Rights as to the 
entry in khata No. 82, which is plot No. 677, 
and is a village path. The entry in the 
‘margin -is “Mahua tree, in possession of 
Sheobalak Singh resident of the village, 
plum trees 3 ".. (et cetera). The claim of the 
defendants: was based on a supposition 
that all the trees were entered in the name 
of Sheobalak Singh, and they contended 
that after his name should be added the 
word  ''ihiccadar." The only entry in 
this part of the khatian to which exception 
can be taken by the defendants is in res- 
pect of the mahua tree. The oral evidence 
consists merely in a statement of each 
party's case and there is no particular evi- 
dence about the mahua tree except that 
it is about five years old. I do not find 
any ground for discrediting’ the Record of: 
Rights. l . 


The only matter of contention in Appeal 
No.35 was as regards four plots in khata 
No. 67, comprising an orchard and a 
well; but this claim has been withdrawn. 


I turn now to the cross-appeal of the 
plaintiffs, which has reference to Suit No. 40 
and Appeal No. 35: This involves three 
claims which I shall discuss in order (a) 
that certain land entered in khata No..3 as 
bakasht thiccadar should be- declared to be 


INDIAN. CASH. 


[1923 


patt of the ancestral batat holding of the | 


plaintiffs; (b) that certain other lands, mostly 
from khata No. 3 should be declared to be 
part of the ancestral nakdi holding of the 
plaintiffs ; (c) that two plots Nos. 296 and 
321 of khata No. 3 should be entered as in 
the possession of Raj Keshwar Singh as 
mokarraridar. Ou the last point the parties 
agree that the plaintiffs have darmokarrari 
tights in the two plots, and the contest is 
concluded. The two other points raise 
the question of the extent of the plaintiffs’ 
old holdings on the produce-rent and cash- 
rent. The two claims have a common 
ground, as will be seen in the following 
general summary of the plaintiff’s conten- 
tions as I have understood them :— 


“We had extensive ancestral raiyati 
lands which in our long period of Acca 
lease since 1874 almost lost their identity, 
but still we were entitled to them as against 
the landlords’ right of reversion on de- 
termination of our thicca term. Fortunately 
we were able tosectre the old measurement 
khasra of 1873 to identify our bhaoli lands, 
and we discover old leases to show that 
we were entitled to certain nakdi lands. The 
Assistant Settlement Officer Mr. Harihar 
Prasad in the proceedings under section 103; 
A went to the spot and identified the plots 
which we are now claiming under these 
two heads as our anceint bhaoli and nakdi 
holdings, but his superior Mr. Duncan must 
have overlooked these details, or the Settle- 
ment staff made mistakes, and the result 
is thatthe lands were not so recorded in 
the final publication. Then the learned 
Subordinate Judge in his judgment agreed 
with Mr. Harihar Prasad’s identifications, 
but by oversight he failed to givé us a decree, 
probably under the impression that Mr. 
Harihar Prasad’s note had been followed 
in toto in the Record of Rights as finally 
published,” uM 

I proceed to consider the two claims in 
detail: 

(a) The claim is that i 
and parts of plots entered in khaa 
No. as’ bakasht of the  'hcadars 
should be declared to be the ancestral 
batai raiyati jote of the plaintiffs. They 
amount to 32 bigkas 8 kathas.'15 dhurs 
and are only a portion of the original Sche- 


certain plots 
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dule I of the-plaint in Suit No. 40, the claim 
being row restricted to those plots which 
were identified on the spot by Mr. Harihar 
Prasad in the proceedings under section 103- 
A of the Bengal Tenancy Act. The defend- 
ant’s teply is that the fact that these plots 


were not included in the Record of Rights, 


finally published three months after Mr. 
Harihar Prasad's investigation,. shows that 
Mr. .Duncan, his superior officer, did not 
accept the identifications. But we have no 
clear evidence as to Mr. Duncan's opinion, 
and the defendants’ argument would be 
more convincing if they could have pointed 
to some reason why this tract of 32 bighas 
odd should be differentiated fromthe rest 
of the. bhaclt lands identified by Mr. Hari- 
har Prasad. An attempt was, in fact, made 
in this direction in respect of six plots; 
on. the notes put against these plots Mr. 
Harihar Prasad bas not specifically men- 
tioned what he means by ‘identity’ for he 
has not mentioned expressly the old measure- 
ment khasra. The argument does not 
impress me for the context.shows clearly 
what is meant. 


In this matter little assistance can be 
got- from the oral evidence, in which no 
details are stated. The area of the old 
batas. holding and the plots comprised in 
that area can only be ascertained by 
the old records. The question whether the 
plots comprising the 32 bighas odd are parts 
of the plaintiffs’. anceint holding can be 
answered only by the measurement Ahasra 
of 1280 Fash, provided that it is authentic 
and trustworthy. I have discussed this 
question before and shown how the khasra 
was produced and followed in Settlement, 
and how little the defendants have to say 
against its authenticity or veracity. It is 
on the record, and my opinion is that it 
would be a most difficult task to fabricate 
such a record of the conditions of the vil- 
lage holdings existing more than' 40 years 
ago, without betraying the forgery. The 
learned Subordinate Judge has recorded 
an emphatic opinion. He says, Mr. Harihar 
` Prasad's “judgment and notes are very care- 
ful and extensive documents written after 
a thorough and scrutinizing investigation 
of the locality and the consideration of 
the documents produced by the parties be- 
fore him." ....,''"lhe Assistant Settlement 


i 
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Officer believed the papers to be genuine 
and acted upon them. He went to the very 
lands with the chiita and other papers 
and verified the entries by comparison with 
the actual lands. This was his advantage 
and he embodfed the result in his note 
Exhibit 36. I compared the notes by 
looking at the maps of the village, and 
found the result arrived at by the Assist- 
ant Settlement Officer to be absolutely 
correct. The Record of Rights based on 
these notes must, therefore, remain un- 
altered.” It is not understood how or 
this finding of complete accuracy, Mr. 
Harihar Prasad’s note was not followed 
completely by the learned Subordinate 
Judge, and I can only consider the final 
order in the judgment so far as it omttted 
a declaration as to the plaintiffs’ title to 
32 bighas odd of bhaoll kasht, to be made. 
bv oversight or under a misapprehension. 
So I arrive at theconclusion that theplaint- 
iffs should succeed in obtaining a declara- 
tion as to this area, which is defined in their 
cross-appeal read with their original 
Schedule and Mr. Harihar Prasad’s note. 


(b The claim concerns 40 bighas odd, 
alleged to be the ancestral holdings, on cash- 
rent, of the plaintiffs. This area comprises 
the whole of the plaintiffs Schedule II. 
It may be noted at once that out of this 
area nine. khasya' plots having an area of 
I8 bighas 5 Rathas 2 dhurs are now outside 
the dispute, for the parties have 
agreed that these plots, Nos. 241 
to 494 of the Schedule, which helong 
to khata No. 89, shall be recorded 
as the non-occupancy nakdi holding of the 
plaintiffs These were claimed as coming 
under the palla of 1278 Fasli. Another 
matter to mote is that 5 bighas 13 kathas 18 
dhurs of khata No. 83 have already on the 
defendants’ admission been recorded as 
the plaintiffs’ bhaold lands, but the plaintiffs 
contend that they are nakdi lands settled 
with them as such under the patla of 1261 
Fasli. Some tabulation of the areas is neces! 
sary to makethe positionclear. Itshouldbe 
remembered that the two paltas of 1278 
comprise one holding demised by two co- 
sharets. | 


A. The area lying within khata Wo. s 
entered as, bakasht thiccadar ig 16 -bighas. 


I: 
- RAM DHEYAN SINGH v7, BHULOTAN SINGH. 
2 kathas x3 dkurs made up-of :— ` 





| bighas. kathas. dhurs. 
Kiia Lodipur gg 8. I 9 
Kita Kurarpur T I 0 0 
Kita Nagahia si 3 I8 3 
“Kita Dih Ke Utter .. 3 3 I 
16. 16 9 


- 
ae 


^. The plaintiffs show pattas for these areas, 
with the exception of Kita Dih Ke Utter 
plots. Nos. 666 and 670 of khata No. 3. 
Deducting the area of these two plots, 
we are left with the Lodipur, Kurarpur 
and Nagahia lands having a Survey area 
of x2 bighas i9 kathas 12 dhurs. The 
patitas show of course a rough measurement, 
but Mr. Harihar Prasad identified the plots, 


| and the difference in area is insignificant. 
bigkas. kaihas. dhurs 
T" 6 ` 





.I26: F, Patta Lodipur II .9 
1278 PF. Palta Lodipur .. I 12 ‘O 
1278 F. Patia Kuarpur .. 1 o 0 
1278 F. Patta Nogahia .. 3 I5 o 

I2 I6 9 


^ 


. B. The area of Khata No. 83 claimed as 
nakdiis 5 bighas 13 kathas 18 dhurs out of 
the Harnathpur Ahar Ke Pit area, and is 
said to beincluded in the patta of 1261 Pasti. 
This was identified by Mr. Harihar Prasad 
as plot No. 1307. 
^. C. Then there is the area of khata. No. 89, 
18 bighas 5 kathas 2 dhurs which is now not 
disputed. This comes under the patitas of 
1278 F. l 
Adding A, B and C we get— 


. 


>: ` bighas.. kathas. dhur. 
A(T) s 


3: 3 1, Kita Dih Ke 
“ Utter. 
[21-4 532 I9 12, Kitas Lodi- 
E pur, Kuarpur 
| and Nagahia. 
B. e 5. '.Ig3 I8, Kita Harnath- 
; pur Pit. 
Coe due 18 5 2, Khaía No. 89. 
:40 I 13 


M ET ace Kemat rr a 


. I proceed now to a more paiticular 
examination of the evidence. The 
pattas of 1261 Fash and 1278 Fash were 
^ produced late in. the Settlement’ at-the 
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stage of section I03A- proceedings. The — 


patta of 3261 Fasli stands in’ the 
names of Radhu Singh and Ugrah Singh, 
SO at once the question arises. how 
and when did these lands 


definite reply. From the evidence of\ Raj 
Keshwar Singh, plaintiff, Igatherthat Radhu 
had a son Rupnath, and Rupnath’s son 
was Harihar whose widow Dakho Kuer 


s pass tc the - 
plaintiffs? To this question I can find no 


Y 


was alive at the time of trial of this case.. 


Radhu was Raj Keshwar's grandfather's 
cousin, but itis notasserted that the plsint- 


iffs succeeded to the lease-hold properties | 


as -heirs of Radhu or his successors. In `. 


fact, Jagdeo Singh another plaintiff and also 
Raj Keshwar' himself depose that Dakho 
Kuer sold her lands to the plaintiff. Then 
Ugrah the other lessee of this patta of 126r 
Fasli had a son ‘Thakur, and Thakur's son 
Was according to defendant Deobehari Singh's 
evidence Deonath, who is still alive. Raj 


Keshwar deposes that Thakur was in some . 


way related to his aunt, and Thakur Singh's 
widow made over her lands to him: the 
time is nowhere stated. ` There is in fact 
no evidence to show acquisition of the 
land of this patta by the plaintiffs in thefr 
private capacity, as distinct from’ their 
position as thiccadars. ` Their evidence mere- 
ly amounts to this: they hold the: lands 
and they have possession ‘of the instrument 
of lease, a lease to others 
selves, ; 


As to the lands of khata No. 83—5 bighas 


than theme 


13 kathas.18 dhurs—1l have already noted ` 


that tbese lands stand in that khata because 


the defendants admitted them to ke the: | 


plaintiffs’ bhaoli 1nads; the plaintiffs’ conten- 
tion in appeal is that these are not -bheol 
but nakdi lands settled with them 
i201 Fas. In my 
contention should previ, 


opinion this 


for when the defendants have gone so far. as: 


to admit that this tract if held by the plaint- 
iffs as part' of their. raiyati, tenancy, when 
the plaintiffs have skown that so long ago 
as 1261 Faslithelands were subject io cash 


rent, and when the defendams have no-evi- ' 


dence to show that the rent was bhaoli, 
there is no otkcr ‘reasonable conclusion 


but that this pait of khata No. 83 is held | 
at ihe rete mentioned in : 


cn cash-rent, 
the pata. 


ae 
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I come now to the lands of pattia of 1278 
Fasli which, as I have already shown in 
the table above, comprise about 6 bighas 
5 kathas in Kitas Lodipur, Kuarpur and 
Nagahia. The. plots were: identified by 
Mr. Harihar Prasad and there is nothing 
on the record to discredit. his identfica- 
tions. The learned Subordinate Judge check- 


“ed the identifications with the village map 


and found them correct. These leases 
which are of 1278 Fash have an appearance 
of genuineness and the only points urged 
against accepting them are those I have 
already discussed, namely, their late pro- 
duction at the time of the .setilement and 
the argument, already shown to be incor- 
rect, as to the extent of the plaintiffs’ 
holdings, deduced from the plaintiffs’ old 
road-cess returns. In my opinion these 
leases can be accepted as genuine and as 
showing that at the time when the plaintiffs 
first took the fhicca lease (from, 1874) 
they had possession of a non-occupancy 
holding at least to the extent of the area 
found by Mr. Harihar Prasad ; for this is 
all that has been identified on the map 
and not already conceded by the Settlement 
Authorities. l 

In my opinion the interest ofthe plaintiffs 
in these lands must be held to be the same 
in extent and quality at the end as at the 
beginning of the ihicca lease, and so the lands 
must be a non-occupancy holding. I rely 
on Thomas Savi v. Punchanun Roy (7), a case 
decided on the basis of the tenancy law 
existing between 1869 and 
Tenancy Acts that have followed, in 1885 
and subsequent years, have, in no way, 
disturbed this decision, but have 
rather confirmed it. The case of Jasimuddin 
"7. Bent Madhab Das (8) rests on a special 
provision as to chur lands (section 180 of 
*h eBengal Tenancy Act), and is not 
applicable to this case. 

As to the area of 3 bighas 3 kathas of 
Kita Dih Ke Utter, plot’s Nos. 666 and 670 
of khata No. 3, the plaintiffs’ difficulty is 
that they have no evidence to show how they 
came to hold this area in nakdi kasht. 
The -sole evidence that these lands 
were ever nakdi kasht of the plain- 
tiffs is to be found in: the Schedule 


(7) 25 W. R. 503. > 
(8) 19 Ind. Cas. 635; 17 C. W. N. 881... 
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annexed to a petition of compromise filed 
in Court by the .parties of this case 
who were then litigating, The com- 
promise included among the properties 
there dealt with a certain jagir, and of that 
jagir the south boundary is described in 
the Schedule annexed to the compromise 
to be “‘Sheobalak Singh's ahdi;/" Mr. 
Harihar Prazad noted the results of his 
investigation in the last paragraph of his 
report thus :— 

*' These lands are claimed as nakdi mau- 
rost but not under any patta. In the 
sulehnama dated the 27th June rorr made 
between the parties and filed in the Court 
of the Sub-Divisional Officer of Auranga- 
bad regarding a contiguous plot of land 
(No. 321) to the north of these plots the 
southern land is stated to be the nakdi 
kasht of the objector. The’ other gotias 
of the objector too have got their ancestral 
kasht lands at this place and are in possession. " 
The rent is Rs. 9-6-0 exclusive of cesses 
as stated by the objector. The defendant 
says that he made the admission in the 
sulehnama under coercion. There is no 
evidence of this. These plots will also be 
entered as objector’s nakdi with a jama 
of Rs. 9-6-0 exclusive of cesses." 

In his evidence Raj Keshwar Singh, one 
of the plaintiffs, who has cone into the wit- 
ness-box evidently for the purpose of stating 
the whole of the plaintiffs’ case, says nothing 
specific about this area and in fact omite 
it from his list of nakdi lands. So there is 
no evidence oral or documentary of a lease 
of these lands, and in my judgment the 
statement of a boundary in a compromise 
petition is not sufficiently strong evidence . 
by itself to rebut the Record of Rights, 

In my opinion the appeals and the cross- 
appeals shotild succeed or fail as set out in 


. the following statement : 


APPEALS Nos. 24 AND 35. 

A.-The claim in respect of khatas Nos. 
67, 82, 84, 85, 86, 87 and 88 will be dis- 
missed. 

(B). 5 bighas 13 kathas 18 dhuys, plot 
No. 2-1307 of khata No. 83 should be dec- 
lared to be plaintiffs! raiyati nakdi hasht 
(kaimi). The rest of this Akata No. 83 is 
ae found to be incorrect and the appeal 
ail. 

(C) The lands comprised in khata No. 89 
are- declared to be non-occupancy raiyati 


+ 
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nakdi holding and not bakashi malguzay. 

This is according to the agreement of the 

parties: in other respects the Record of 

Rights is not declared correct. 
Cross-APPEAL. 

(A) ‘The following plots, in whole or part, 
as shown in the plaintiffs First Schedule 
annexed to-his plaint should -be declared 
to be the. plaintiffs’ bhaoli raiyati kashi 
(batai) with occupancy rights:— > 

Plots Nos. 1241, 1227, 1207, 1005, 506, 
597, 237, 266, 288 and 338. ` 

The situation and identity of these bhaol: 
lands are to be aS fixed by Mr. Harihar 
Prasad, Assistant Settlement Officer in 
his statement (Exhibit 36. of this case) 
dated the r6th July: 1914. 

*(B) Khata No. 89 should be declared to 


comprise the non-occupancy nakdi 
holding of the plaintiffs. bg 
(C) The areas identified by Mr. Harihar 


Prasad in his statement (Exhibit 36) as 
parts of plotsNos. 1005, 237, 1241 and 1229 
andas the nakdi kasht settled with the plaint- 
iffs in the patta of 1278 Fasli are declared to 
be the non-occupancy vatyati nakdi holding 
of the plaintiffs. These areas, are within 
the Kitas Lodipur, Kuarpur and. Nagahia. 
(D) The rest of the claim for the decla- 
ration of the plaintiffs’ nakd: kashi should 
be dismissed, .excepting the area of 5 bighas 
13 kathas 18 dhurs of khata , No. 83 herein 
before declared to be nakdi vawyat kasht. 
(E) Plots Nos. 296 and 321 of khata 
No. 3 should be declared to be in possession 
of Raj Keshwar Singh as mokarraridar, as 
agreed by the parties. 
I feel some hesitation in, awarding either 
. parties their -costs.The learned Subordinate 
Judge directed that the parties should bear 
their. own costs. No doubt the plaintiffs 
have succeeded to some extent in their claim, 


but it is to be remembered that at the time . 


of the settlement they were undoubtedly 
in possession of old village records which 
they did not produce or only produced 
at the eleventh hour. The result was that 
the Record of Rights wasnot as complete 
and accurate. as it might be. Moreover, 
‘both parties have in this litigation put 
forward excessive and ünreasonable claims. 
I would make.no order as to costs. 
Z. K. Order accordingly. 


. CALCUTTA HIGH COURT. 
CIVIL RULE No. 272 oF 1922. : 
August 28, 1922. 
Present :—Justice Sir Thomas Richardson, . 

' Kr., and Mr. Justice B. B. Ghose. 

THE ASSAM BENGAL RAILWAY CO., 

I/rD.—DEFENDANT—PETITIONER 
: UEYSUS Wi 
RADHIKA MOHAN NATH-—-PLAINTIHE— : 
OPPOSITE Party. ; 
Railways Act (IX of 1890), ss. 77, 140 
—Suit against Railway Company for compensation 
for mnon-delivery of goods—Notice, service of 
— Notice on Trafic Manager, if suficient— 
~“ Loss," if includes non-delivery. 

ere à person sues a Railway Company for 
damages on account of the non-delivery of goods 
consigned to it for carriage, he must give notice 
as provided in section 77 of the Railways Act, 
and where the head-quarters of the Railway Com- . 
pany are in England, such notice should be given 
to the Agent of the Company in India. A notice 
served on the Traffic Manager of the Company 
is not sufficient in law. [p. 716, cols. 1& 2.] ^ 

(Case-law reviewed.) 

A claim for compensation for non-delivery 
of goods includes the case of the loss of the goods 
just as much as the case of the detention of the 
goods. [p. 717, col. 2.] : ; j 

Where detention is not pleaded or put in 
issue a claim simpliciter for- compensation for non- 
delivery of goods against a Railway Company 
must be understood as including or involving 
a claim for the “loss” of the goods within the 
meaning of section 77 of the Railways Act. (p. 
717. Col. 2.) 

Per B. B. Ghose, J.—The word ‘loss’ used 
in section 77 of the Railways Act is wide 
enough to include all cases where the goods are 
not forthcoming and, therefore, includes a case 
of non-delivery. [p. 719, col. 1.] 

Rule against an order of the Judge of 
the Court of Small Causes, Munshigunj, 
in (S. C. C.) Suit No. 1929 of 1921. 

Babu Upendra Kumar Roy, for the 
Petitioner :—The defendant is the peti- 
tioner. The. plaintiff, opposite party, brought 
a suit against us in the Small Cause Court at 
Munshigunj for compensation for non-delivery 
of a parcel containing medicines. They 
Served a notice on the Trafic Manager of the 
defendant Company which has been held to 
be a good notice by the Court below. My 
submission is that under sections 77 and 
140 of the Indian Railway Act notice must 
be served on the Agent of our Company. See 
East Indian Railway Company v. Madhu Lal 
(1), Radha Kissen v. East Indian Ratleay 


I9 Ind. Cas. 


(1 673 13 C. W, N. 1134 18 
C. v Je 147. - . 7 C à 
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Company (2), East Indian Railway Company 
v, Ram Autar (3). In all these cases it 
has been distinctly laid down that notice 
must be given to the Agent. In the present 
case there is no evidence to show that the 
Agent got the notice. The Court below 
has held without any evidence to support 
that matters of this kind are referred to the 
Traffic Manager. I submitthat would not do 
inasmuch as that would be directly going 
against the law. See Kala Chand Shaha v. 
Secretary of State (4). The case relied on 
by the Court below in Woods, Agent to the 
Assam-Bengal Railway Company v. Meher 
AH (5) is distinguishable. The offer by 
the Traffic Manager to pay Rs. 18 was made 
without prejudice. I submit the Court 
below ought to have summarily dismissed 
the suit on the ground of non-Service of 
notice as contemplated by the Act. 


Babu Jitendra Kumar Sen Gupta, 
for the Opposite Party :—My submis- 
sion is that the findings of the Court 
below that matters of this kind are 


teferred to the ‘Traffic Manager by the 
Agent for settlement and the fact of the 
Traffic Manager having agreed to pay Rs. 18 
as compensation in settlement of the claim 


ate sufficiently conclusive to show that the 


Agent received the notice and that there 
was no defect in the notice served. The case 
of Woods, Agent to the Assam Bengal Rail- 
way Company v. Meher Alt (5) is directly 
in point. My further submission is that 
even if the notice be held to be bad, no 
notice at all was necessary. We sent the 
parcel to the Steamer Company to he de- 
livered at a station of the defendant Railway 
Company. We complained to the Steamer 
Company who referred us to the Railway 
. Company. ‘Therefore, the case does not fall 
within the provisions of section 77 of the 
Indian Railways Act. There was no loss 
within the meaning of that section. See 


East Indian Ratlway Company v. Kals 


Charan-Ram Prashad (6), Ghelabhat Punsi 


(2) 21 Ind. Cas. 970; 19 C. W. N. 62. 


(3) 38 Ind. Cas. 502; 20 C. W. N. 696. 
(4) 38 Ind. Cas. 844; 2x C. mE N. 751. 
s 3 Ind. Cas. 479; 13 C. W. N. 245 4 M. n 


6) ) 769 Ind. Cas. 103; (1922) Pat. 145;3 P. 
d, T. 219) (1922) A. I. R. (Pat) Pon 
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a 


o 63 Ind. Cas, 241; 
W.R 


v. East Indian Railway Company (7), Our 
case is that they have not delivered the 


parcel. 'There is some distinction between 
loss and  non-delivery. I would rely on 
Arts. 30, 3r of the .Indian Limitation 


Act for the distinction of t the two expressions. 
"Loss" does not mean ‘‘non- -delivery." 
Babu Upendra Kumar Roy, in reply:—The 
point now raised is new. They did. not 
put their case on that basis in the primary 
Court, so there is no force in their contention. 
The case of East Indian Railway Company 
v. Kali Charan-Ram Prasha2 (C) does not 
apply. The observations there are mere . 
aber dicla. 


. JUDGMENT. 

Richardson, J.-—The opposite party obtain- 
ed a decree in the Small Cause Court at 
Munshigunj againstthe petitioner, the Assam 
Bengal Railway Company, for compensation 
for non-delivery of a parcelof medicines. The 
goods were entrusted by the opposite party 
as consignor to e Steamer Company for 
cartiage to a station on the Assam Bengal 
Railway. Tt was thus the Steamer Com- 
pany which delivered the goods to the Rail- 
way Company. This Rule, obtained by 
the.Railway Company, calls upon the oppo- 
site party to show cause why the , decree 
should not be set aside on several ‘grounds 
i which the following are material':— 

. “Forthat the Court below has erred in law 
in holding that notice to the Traffic Manager 
was notice to the Agent of the defendant 
Company within the meaning of sections 77 
and 140 of .the Indian Railways Act, 
IX of 1890, and the said Court ought to 
have held that the plaintiffs suit was ft 
‘to be dismissed for want of notice." 

2. “For that in the absence of any finding 
that the Traffic Manager had any authority y 
to accept notice on behalf of the Agent or 
that the Agent in this particular case had 
any knowledge directly or indirectly of 
the plaintiffs claim within the statutory 
period of six months the Court below is 
iue in decreeine the suit. 

4. “For that the Court below has mis- 
conceived the legal effect of tke Traffic 
Manager's communication nide without 
prejudise to the rights of the Company 
45 B. 1201; 23 Bom, 
+ $23 


TT way Company v. Madhu Lal 


E particular | facts of the case. 


inb 


` sion of the case on the merits." 

“As to these’ pleas the question is whether 
the» learned Subordinate Judge correctly 
applied the law to the facts found by him. 
What-he says in his judgment is. this :— 


. *'Upcn the evidence I find that the plain- 
tiff gave notice of his claim to the Traffic 


e Manager who offered to pay Rs. 18 to him 
- in satisfaction of the claim. Under the 


' rules, the Traffic Manager settles all claims 
and the Agent refers some claims to him 
- for settlement. Under the circumstances 
. Y hold that notice to the Traffic Manager is 

‘notice to the Agent as held in Woods, Agent 

to, the Assam Bengal Railway Company V. 
‘Meher’ Ali (5) and the notice was given 

within 6 months' time as laid down in the 

law." 


It has. frequently been held in this Court 
under section 140 of the Act, that in the-case 
of a Railway Company the head-quarters 
‘of which are-in England, the notice required 
by section: 77 should be given to the Agent 
of the Company in India. The case ot 
Woods, Agent to the Assam Bengal Railway 
Company v. Meher Ali (5) on which. the 
learned Judge relies has been distinguished 
more -than once in language appropriate 
. to the present case. See East Indian Rail- 
(1); Radha 
Kissen v. East Indian Railway Company 
. (2) and East Indian Railway Company 

' v. Ram Autar (3). Here also theie is no 
evidence that claims of thiskind are usually 
referred bythe Agent to the Traffic Manager 
and there is no finding, as there was in the 
ease of Woods, Agent to the Assam Bengal 
| Railway Company v. Meher Ali (5), that notice 
has in fact ‘reached the Agent. In 
Madhu Lals case (1) it was pointed out that 


E . the learned Judges who decided Woods, Agen: 


_to-the Assam Bengal Railway Company v. 

Meher Alt (5) did not lay it down as matter 
of law that service on the Traffic Manager 
was a sufficient compliance with the Act 
and that the’ decision was based on the 
Reference 
' may also be made to Kala Chand Shaha v. 
Secretary of State (4) .: In my opinion the 
view of the learned Judge that notice to the 
Traffic Manager was notice to the. Agent 
is erroneous in AS 
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‘The case of. Radha ‘Sham ‘Basak: v. 
Secretary of State (8) cited for the opposite 
party is distinguishable. The question 
which arose there is not the question which 
we have to determine. 

As to the offer made by the Traffic Manan 
er to the opposite party, the learned Judge 
does not refer to the fact that the offer was 
made without prejudice. In auy case, the 
offer in itself cannot show that the ‘Traffic 
Manager had authority to receive the. 
notice on behalf of the Agent. 

So far the petitioner is entitled to succeed, 
but for the opposite party an attempt was 
made to support the decision of the learned 
Judge on the ground that in the present 
case no notice under section 77 was necessaty. 

It was contended, in the first place, that 
the case was not within section 77 by reason 
of the fact that the goods were handed to 
the Railway Company for carriage not by the 
opposite party but by the Steamer Company. 
It is not easy, however, to see how the claim 
made by the opposite party against the 
Railway Company can be maintained at all 
unless it be on the footing that in hand- ` 
ing the goods to the Railway Company, 
the Steamer Company acted as his Agent, 
It was said that the Steamer Company 
referred the opposite party to the Railway 
Company. If that be so, the explanation 
no doubt is that the Steamer Company 
took up this position, that as regards the 
Railway Company the Steamer Company 
was merely an Agent acting on behalf of 
the opposite party as principal. 

In the second place, it was argued that 
in the present case there was no “ldss” 
of any goods within the meaning of section 
77 of the Act and that for that reason 
there was no necessity to give any notice | 
of the claim to the Railway Company. It 
does not appear to have been contended 
in any previous case in this Court that 
no notice is required of a claim for compen- 
sation in respect of the non-delivery 
or short delivery of goods entrusted to. a 
Railway Administration for carriage. But 
that is not of itself a sufficient answer. 

Section 77 of the Act so far asit is material 
provides: -—TA person shall not be entitled.. 
ees „to compensation tor the loss, des- 


™ 


(8) 34 Ind. Cas. 130; 20 C. We N: 790; 44 C. 


623C 1.1.5 547. 
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truction or deterioration of animals or goods 
delivered to be so carried," that is carried 
by Railway, “unless his claim tothe. 7... ... 
compensation has been preferred in writing 
by him or on his behalf to the Railway 
Administration within .six months from 
the date of the delivery of the animals or 
goods for carriage by Railway." 

I will assume that the word “oss” in this 
section means loss by the Railway Adminis- 
tration. The argument is that goods not 
delivered or short delivered are not “lost” 
and reliance was. placed on the judgment 
of Jwala’ Prasad, J., in East Indian 
Railway Combany v. Kali Charan-Ram 
Prashad. (6). he learned Judge referred 
to the distinction which appears in Arts. 3e 
and 31 of the Schedule of the Limitation 
Act between claims against a carrier on 
the one hand for compensation of losing 
or injuring goods and on the other for com- 
pensation for non-delivery. of or. delay iu; 
delivering goods. In the first case limitation 
runs from the time when the loss or injury 
occurs and in the second .case from the 
time .when the goods. ought to be delivered. 


In my opinion, with respect, these two Arti- . 


cles of the Limitation Act throw little, if any, 
light on the construction of section .77 of 
the Railways Act. There may be reasons 
for the presence of both Articles in the Limi- 
tation Act but they may still be overlap- 
ping. Where there is an agreement by 
a carrier to deliver goods at a fixed time 
or within a reasonable time, a claim for 
goods lost may be drawn as a claim for their 
non-delivery. 

The reasoning of the learned .Judge then 
proceeds on the assumption, mistaken, as 
I venture to think, that a claim for non-de- 
livery necessarily imports that the Rail- 
way Company are consciously and de- 
liberately withholding . goods in their 
possession, which they might deliver: if 
they chose to do so. 

As it seems to me, a claim for non-delivery 
without more, merely asserts that the 
goods were not delivered at the agreed time 
or within a reasonable time. Such a claim 
asserts nothing asto the cause of the non- 
delivery. 

In Ghelabnat Punsi.v. East Indian Railway 


Company (7) there was no question as to the . 


construction of section -77 of the Railways 
Act. The question-was as to the rigbt.of 


"CB, 


the Railway Company to “exemption from 
liability under a Risk-Note in Form B. The 
decision is based on the judgment of Palles, 
in tbe Irish case .of . Curran v. 
Midland G. W. Railway Company, of 
Ireland (ġ) which also turned...on a 
special contract between the consignor 
and the Railway Company. Curran’s case 
(9) has recently been the subject of come 
mentin the House of Lords in S mith Limited 
v. Great Western Railway (10). But for the ` 
present purpose it is unnecessary to exa- 
mine.these cases. The question discussed 
was a question of the burden of proof turn- 
ing on the state of the evidence at the con- . 
clusion of the trial upon an issue raised 
between.the parties which it was necessary 
to decide one way or the other. 

In the present case there is no: finding 
that the goods were detained by the Rail-. 
way Company. It is true also that there 
is no finding that the goods had,.as the Com- 
pany alleged, been stolen from the godown. 
As the case seems to have been framed and 
placed before the Court, it was not neces- 
sary to deal with these matters. Damages. 
were awarded merely for the non-delivery - 
of the goods. 

I have indicated that, in my view, a claidi 
for compensation for non-delivery includes 
the case of the loss of the goods just as 
much as the case of the detention of the 
goods. 
that the statutory notice is a condition, 
precedent to a verdict being taken.on that 
alternative footing, because on, that footing 


the.goods may have been lost.. 


If it be conceded, though I.do not decide, 
that where goods aré wrongfully detained 
by a Railway Company, no.notice is neces- 
sary under section 77, a plea by. the Com- 
pany of want of notice must at least be 
met ‘on that ground and the Court must 
be-asked to find that the goods were: being 
detained and were not lost when they ought l 
to have been delivered.. 

Where detention is not. pleaded or put 
in issue a claim simpliciter for compensation 
for non-delivery. must. be understood. as 
including. or. involving a .claim: for the, . 
loss of the goods. within. the: medning of 
section 77. P 

(9) ^ (1896) 2 Ir. R. 183; 2 Ir. lR: 739. 

(ro) (1922) xi A. C. 178; A Jy Ja K. 


B. 423; 
27 Com. Cas.2247;.38 T. Le Re 359. T Mu. 


lf that be so,' it seems to follow ^ 
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The result is that, in my opinion, the 
Rule should be made absolute and the suit 
. against the Company dismissed with costs 
of the Court below and of this Rule (hearing- 
. fee four gold mohurs) — 

Ghose, .J.—I agree. The current of 
decisions in this Court is that notice under 
. Section 77 of the Railways Act should be 
served on the Agent.- In the case of Woods, 
Agent io the Assam Bengal Railway Company 
' v. Meher Ali (5) the learned Judges expressly 
say that they did not desire to differ from 
those decisions. It was apparently found 
as a fact in that case that the Agent was 
. ‘aware of the notice, and it was held, under 
the circumstances of the case, that the Agent 
had the required notice. If that is so, the 
decision was in accordance with Secretary 
. oj State. v. Dip Chand (1x) where it was 

held that the plea of want of notice would 
be sufficiently met if it were shewn that the 
notice served on the Traffic Superintendent 
reached the Manager within six months 
of the delivery of the goods. There is no 
such allegation or finding in this case. The 
‘notice served on the Traffic Manager was 
not, therefore, sufficient in law. | 

I do not think that there is much sub- 
stance in the argument advanced by the 
learned Vakil for the opposite party in sup 
port of the decision of the lower Court, that 
no notice under section 77 of the Railways 
- "Act was necessary in the present case as the 
goods were not delivered by the plaintiff to 
.the. Railway Company for being carried 
by the Railway. If this contention is ac- 
cepted I think it would cut the ground on 
which the claim against the Railway Com- 
pany rests, . and the Railway Company 
would not at all be liable for the value of 
the goods. The learned Vakil urged that 
‘the Steamer Company was really liable to 
the plaintiff and the Railway Company 
is only liable because they- took upon 
. themselves the liability of the Steamer 
Company to pay damages for the breach 
of their contract. The plaintiff, however, 
did not bring his suit on that basis, and 
if he had.done so there might have been 
. various grounds for defence on behalf of 
the . Railway Company. The liability 
of the Railway Company must, therefore, 
depend on the fact that there was delivery 


(11) a4 C. 30%; 12 Ind. Dec. (N. S.) 871. 





of the goods to the Railway Company, either 
by the Steamer Company acting as agents of 
the plaintiff, or by the plaintiff to the Steam- 
er Company who received delivery of the 
goods as agents of the Railway Company. 
The plaintif, therefore, cannot get rid 
of the obligation to give notice of his claim 
on this ground. 

It is next urged by the learned Vakil for 
the opposite party that no notice under sec- 
tion 77 was necessary as the plaintiff sued 
for non-delivery of the goods and not for 
loss. For this distinction reliance is 
placed on the case of East indian Railway 
Company v. Kal Charan-Ram Prashad 
(6). Ifind some difficulty in understanding 
the facts of the case as reported. It is 
stated at page 147* of the report: ‘The 
Court below has found that the goods in 
question were lost not on account of: a 
running train roberry, nor on account 
of any theft, but on account ‘of the 
wilful neglect on the part of defendant's 
servants." Thus, there was a finding 
that the goods. were lost, and in such. a 
case it cannot be questioned that notice 
is necessary. But thereis another passage 
at page 148* which runs thus:— "The lower 
Court has disbelieved the plea set up by 
the defendant of the loss of the goods in 
the manner alleged by the Company and 
has expressly held that it was a case of 
non-delivery of the goods to the plaintiff." 
The learned Judge, however, held that; al- 
though no notice was necessary, the plaintiff 
bad actually given notice, which according 
to him was good notice under section 77 
of the Act. He cited a number of cases 
in support of his opinion that the notice 
served was sufficient. It may, however, 
be pointed out, in passing, that the cases 
of the Calcutta High Court cited do not seem 
to support his proposition. The ob- 
servations, therefore, in the judgment 
that notice under section 77 was not 
necessary in the case of non-delivery of 
goods, ate mere obiter, In conclusion 
the learned Judge declined to exercise his 
discretionary power of revision in favour 
of the Company as in his opinion justice 
had been done. 

Reference has been made to Arts. 30 
and 31 of the Limitation Act in support of 


*Pages of (1922) Pat.—(£d.) 


Voi;--72] ; 
ANNADAMOYI DEBI 7. SAUDAMINI DXBYA. 


the contention that there is a distinction 
between loss and non-delivery. That distinc- 
tion may be necessary for the purpose of 
fixing the starting -point forthe period of 
limitation for suits under . different circum- 
stances. Art. 30 applies only.to a suit for 


compensation against a carrier for losing or. 


injuring goods, and difficulty was. actually 
experienced in applying the appropriate 
Article to suits for damages for non-delivery 
before the amendment of the Limitation Act, 
I shall refer to later on. It can, therefore, 


be hardly.argued by reference to those Arti- - 


cles that the word 'loss' in section 77 of the 
Railways Act excludes ‘non-delivery of’ the 
goods. The words ‘non-delivery of in Art. 
31 of the Limitation Act were first intro- 
duced by.way of amendment in the Limi- 
tatión Act of 1877, by section 3 of Act X 
of 1899. By section 2 of the same Act 
addition of a new section ro to the Carriers 
Act of 1865 was made. Section 9 of the 
Carriers Act provides that, “In any suit 
brought against a common carrier for the 
loss,. damage or non-delivery of goods 
Stes ovis ......it shall nct be necessary for 
the plaintiff. to prove............ " Under 
the new. section IO notice was re 
quired to be given as is provided 
in section 77 of the Railways Act. ‘The 
word 'non-delivery ' does not appear in sec- 
tion ro, but it seems to me that it was not 
intended to. exclude the necessity of 


giving notice in the case of non-delivery, : 


although a different Article was found ne- 
cessary for the purpose of limitation of 
suits. The case might have been different 
if the suit was for damages for wrongful 
detention of the plaintiffs goods. But iu 
such a case as that, the plaintiff must prove 
that the goods are with the Railway Com- 
pany which have been wrongíully detained 
by them otherwise his suit must fail. 
.The word ‘logs’ used in section 77is, in 
my opinion, wide enough to include all cases 
where the goods are not forthcoming and, 
therefore, includes a case of non-delivery. 
It may also be observed that under sec- 
tion 72 of the Railways Act, subject to the 


other provisions of the Act, the liability 


of the Railway Company is that of a bailee 


under sections 152 and 161 of the Indian. 


Contract Act. 4 Section 161 of the Contract 
‘Act runs as follows :—“If,by the fault of the 
' bailee, the goods are not returned, delivered 
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or tendered at the proper time,he is responsi- 
ble to the bailor for any loss,or destruction 
or any deterioration of the. goods from 
that time." It seems to me.that if any 
person asks for damages for any loss 
on account of goods not being delivered 
against a Railway Company, he is, under 
the provisions of section 72, bound to give 
notice under section 77. 

In order to see whether the contention 
of the opposite party can find any support 


in the case of Curran v. Midland 
G. W. Railway Company of Ireland (9) 
-and the case of. -Ghelabhai: Punsi v. 


East Indian Railway Company (7) which 
followed the Irish case, we have examined 
‘those cases as also the case of Sih Limited 
v. Great Western Railway Company (ro) in 
which Curran’s case (9) was distinguished 
and commented on. Curran’s ease (9).turned 
upon the question of burden of proof with 
reference to the special contract entered into 
between the parties and cannot, therefore, 
be of any assistance in deciding the question ` 
whether the word “loss” in section 77. of 
the Railways -Act excludes the case of 
“non-delivery’. ; 

I am, therefore, of opinion that it was 
incumbent on the plaintiff who sues the 
Railway Company for damages for’ non- 
delivery of goods to give notice.as provided 
in section 77 of the Railways Act. I. de- 
‘sire, however, to make it clear that I do 
not intend to express any opinion as to the 
meaning ‘of the word “loss” where it is con- 
tained in a Risk-Note orany other document 
which should be construed with reference 
to the context. I agree with the order 
proposed by my learned - brother. 

B. N. Rule made absolute. 
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interest on vent in arrears—Sale of tenancy far 


arrears of rent—Purchaser without notice of stipula» 
iion, position af. 


720 
ANNADAMOYI DEBI U, SAUDAMINI DEBYAs 

The purchaser of a holding at a sale for arrears 
of rent held at the instance of the landlord, pur- 
chases it with the ordinary incidents of a tenancy. 
A stipulation for the payment of interest at an 
unusual and an exorbitant rate on the rent in 
arrears is not an incident of a tenancy. [p. 720, 
col. 2.) 

Where a holding is put up to sale for arrears 
of rent at the instance of the landiord without 
any notice in the sale proclamation that there 
Was a written contract for the payment of interest 
. at a very high rate, a purchaser would be justi- 

fied in purchasing the holding on the assumption 
that the ordinary rate of interest was payable, and 
thelandlord is not entitled to recover from such 
purchaser the rate of interest stated in the written 
contract. [pi 721, col. 2; p. 722, col. 1.) 

Tiluk Chandra Roy v. Jasoda Kumar Roy, 11 
C. W. N. 215, Madhusmalay. Alfazaddi Kazi, 21nd. 
Cas. 415; 13 C. W. N. 962; 10 C. L. J. 45 and Abdul 
Hamid v. Abdul Majid, 32 Ind. Cas, 710, dis- 
tinguished, l : 

Appeal against a decree of the District 
Judge,  Bakerganj, dated the 25th 
September 1920, modifying the decree of 
Additional Munsif, Perozepore, dated the 

30th July I9I9.- 

' Dr. Sarat Chandra Basak (with him 

Babu Bepin Chandra Bose), for tbe Appel- 

lant.—Thz plaintiffs are the appellants. The 

appeal arises out of a suit for rent. ‘The 

question is as to the rate of interest pay- 

able by the defendants. The kábulryat 

was executed in 1882 before the passing 

of the Bengal Tenancy Act. The Court 

below has allowed interest at the rate of 

124 per.cent. I submit the mere fact that 

the defendant is an auction-purchaser would 

not disentitle me from claiming interest 

at the stipulated rate. Refers to Raj Narain 

Miiter x. Panna Chand Singh (i), Kak 

Nath Sen v. Trailokhya Nath Roy (2), Tiluk 

Chandra Roy v. Jasoda Kumar Roy (3), 
Madhumala v. Alfazaddi Kazi (4) and Abdul 
Hamid v. Abdul Miji (5). My submission 
. js that no distinction should be drawn bet- 
ween private. purchases and purchases 
at auction-sale. ` 

Babu Brojo Lal Chackravarty (with him 
Babu Susil Kumar Bose), for the Respond- 
eats.—{ subniit the learned Judge bas quite 
correctly disallowed the interest at the rate 


(4) 2 Ind. Cas. 415; 13 C. W, N. 962; ro C. L 
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claimed which is unusual and exorbitant. See 
Kali Nath Sen v. Trailokhya Nath Roy (2) 


and Alim v. Satis Chandra Chaturdhurin - 


(6). The. cases cited by the appellant are 
all distinguishable and do not apply. 
The distinction between a private 
sale and an auction-sale is vitally import- 
ant ‘inasmuch as in the latter case the 
purchaser is absolutely in the dark as to the 
incidents of the tenancy. The purchaser, 
therefore, in justice and equity cannot be 
bound by unusual stipulations of which 
he knew nothing at the time of the 
purchaser. l 

Dr. Basak, replied in brief. 

JUDGMENT.—The only question involv- 
ed in this appeal is, whether the plaint- 
iff-landiord is entitled to interest on over- 
due instalments at the rate of 75 per cent. 
per annum. | 


The Court of Appeal below has found that: 


interest at 75 per cent. is an unusual and 
exorbitant rate and that it was an uncon- 
scionable bargain at its inception. It 
accordingly allowed simpie interest at 124 
per cent. per annum. l I 

The plaintiff has appealed to this Court 
and it is contended that as the kabuliyat 
was executed in May 1882 before the 
passing of the Bengal Tenancy Act, the 
defendant is liable to pay. interest -at the 
rate stipulated in it. < 

No doubt, the kabudiyat having been exe- 
cuted prior to the passing of the Bengal 
Tenancy Act, the provisions of section 67 
are not applicable to the case; but the de- 
lenrdant purchased the holding at a sale 
for arrears of rent held at the instance of 
the landlord, the plaintiff. As a purchaser 
at the rent sale, the deiendant purchased 
it with the ordinary incidents of a tenancy. 

It was pointed out by Bamnerii, J..in the 
case of Kali Nath Sen c. Trailokhya- Nath 
Roy (2) thet “a stipulation for the payment 
of interest at an ususual and an exorbitant 
rate cannot be supposed to be an incident 
of a tenancy which would attach toit even 
after a sale for arrears of rent ;" and again 
"the distinction between usual and unusual 
term of a contract of tenancy isa distinction 
which should be taken into consideration in 
determining whether the incident in ques- 
tion continues to attach to the tenancy, 


(6) 24 G. 37; 12 Ind. Dec. (X. $) 699, > ` 


1 


~ 


ground that Banerji, J., 


‘be extended tó'a.vaiyat. 
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arrears of 
rent, and, is a distinction which’ has 
been given EE to by. this Court in cer- 
tain cases, of which I. may refer to the fol- 
lowing,-namely; Deendyal Paramanick v. 
Juggeshur ` Roy 
Chandra Chaturdhurin (6). `. 

On behalf of. the appellant, we have been 
referred. to the case of Raj Narain Mitter 
v. Panna Chand Singh (1) where the 
auction-purchaser of a dur-puini tenure 
was held to be bound’ by the stipulation 
contained in the dur-putni lease as to the 
payment of interest on arrears of rent, such 
a ‘stipulation where there is nothing ünusual 
init being part of an ordinary incident of a 
tenure. a was also héld that the auction- 
sale of tenancy does not involve 
any new p between the auction- 
purchaser and the landlord, a question 
upon which an opinion was expressed by 
one of the Judges (Rampini, J.) in the case 
of Kali. Nath Sen v. Trailokhya Nath Roy(2); 
the. other Judge Banerji, J., expressing’ no 
opinión on the point. As stated above, 
however, in the case of Raj Narain Mutter 
v. Panna Chand Singh (1), the tenancy was 
a. dur-putrii, $.0., a permanent tenure and not 
a raiyati ‘holding and it was upon that 
distinguished tlie 
cases Alim v. Satis: Chandra. Chaturdhurin 
(6) and Kali Nath Sen v. Tratlokhya Nath 
Roy (2). 


If is unnecessary to refer to cases relating 


.to permanent tenures, because the holder 


of a permanent lease may not be entitled 
fo the indulgent consideration which might 


So. far as cases 
governéd by the’ Bengal Tenancy Act ate 


' ‘concémed, section I79 expressly provides 


that “nothing i in this Act shall be deemed to 


preyent a proprietor ‘or a holder of a: perma- - 


nent tenure id a permanently settled area 
froin granting. a permanent mukarrari lease 
on andy térms agreed on between him aud 
his tenant. 

‘The learned ` ‘Pleader fot the ' appellant 
also relied’ upon the cases of Tiluk ‘Chandra 
Roy v: Jasoda- Kumar -Roy (3) and Madhu- 


mala v. Alafzaddi Kazi (4). 


"These: cases, no'doubt, related to raiyati 
Holdings “Hut ‘the: defendants in both the 
cases were-private purchasers from the ori- 


ginal tenant; and, apart from the provisions. 


4 


(D^ Marsh 252; 2 Hayr 21. 
46. ^ | 


(7) and: Alm v. Satis. 


-there 


- 
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per dts sale” for 


of the Bengal Tenaüicy Act, they would be 
bound ‘by the contract in the same way 
as the original tenant was. 

We were also referred to the case of 
Abdul Hamid v. Abdul Miji (5) where ‘the 
original kabuliyat-which was executed prior . 
to the. passing of the Bengal Tenancy Act 
provided for interest at the rate of 75^per 
cent. on overdue instalments and there 
was subsequently a solenama between- the 
landlord and the tenant by which.theré was 
some variation of the rent. The question 
was whether the solenama created any new 
contract of tenancy. It was held that the . 
solenama'did not create any new contract 
of tenancy and the. plaintiff was entitled 


-to get interest at the rate stipulated. But 


there the defendant was the original tenant 
and there was no question of purchase at . 
& sale for arrears of rent at the instance 
of the landlord. 

. It is contended by thé jarne Pleader 
for the àppellant that no distinction should 
be drawn between the case of a private 
purchaser and a purchaser at a.rent-sale. 

But thereis adistinction between these two 
cases. Inthe case of a private transfer, the 
transferee can and should:call for the title- 
deed of the vendor; andifthere isa lease 
providing for interest at a high rate, the 
purchaser becomes. aware of such a contract 


‘before his purchase. He, therefore, purchases 
' with full knowledge of the terms of the lease 


and hecannot, in these circumstances, com- 
plainthat the rate of interest is an exorbitant 
one. -In the case.of a rent-sale, on the other 
hand, the purchaser: ordinarily cannot. have 


any knowledge of the terms of the contract 


between the, landlord. and the. tenant, unless. 
the- landlord chooses.to specify in the. sale 
proclamation any-incident of the tenancy: 
or refer to the contract under which: the 
tenancy is; held. | 

In. these  .cáses, . we may . observe, 
was no such notification: by the 
landlord. Many agricultural tenancles in 


. this eountry,are held ‘without any written 


contract.at. all and.if, the landlord does. not : 
in the sale proclamation: refer to any written 
contract “under which interest at’ a very 
high rate is payable, the, purchaser has no - 
means of: knowing the terms of the contract: 
and when a holding is put up-to sale at the 


instance of the landlord "himself without 
any such notifications, the. purchaser. may 
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-be justified in purchasing the holding on 
the assumption that the ordinary rate of 
interest is payable, interest under the Bengal 
Tenancy Act being payable at 124 ; er cent. 
and before the passing of the BengalTenancy 
Act at I2 per cent. under Act VIII of 18069. 

For reasons stated above, we think that 
the decision of the lower Appellate Court 
is correct and that the appeal must be dis- 
missed with costs. 

W. C. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPEALS FROM APPELLATE DECREES Nos. 

1655 AND 1747 OF 1920. 
August 7, 1922. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
IN No. 1655—KALIPADA DAS— 
DEFENDANTS— APPELLANTS 
IN No. 1747— Raja SATI PRASAD 
GARGA BAHADAR AND ANOTHER—; 
PLAINTIFFS—APPELLANTS 
VEYSUS | 
In No. 1655—Raja SATI PRASAD 
GARGA BAHADAR AND ANOTHE R— 
PLAINTIFFS—-RESPONDENTS  — 
IN No. 1747—KALIPADA DAS— 
DEFENDAN1-—RESPONDEN'T, 
Hindu Law—Mitakshara—Manager, position— 
Sus for rent by manager—Minor co-parceners, 
| whether necessary pariies—Landlord and tenani— 
| Joint landlords—suit for .reni—Bengal Tenancy 
Act (VIII of 1885), s. 188, application of. 
The ordinary rule no doubt is that all persons 
in whom the right to any relief exists should be 
joined as plaintiffs. But this rule is not of 
general application, There are several statutory 
exceptions to the rule, and there is no reason 
why there should not be other exceptions based 
` not on any legislative provision but on the 
substantive law applicable to the parties. The case 
of the manager ol a llindu joint iamily is such an 
exception. [p. 724, col. 2; p. 725, col. 1.) 4 

. À suit for-rent instituted by the managing mem- 


~“ bers of a joint Mitakshara family is not oi necessity ` 
bound to fail, merely because the infant co-par- . 


ceners have not been placed on tbe record as joint 
. plaintitis or pro forma defendants. [p. 726, col, 2; 
p. 727, col. 1.] : 
(Case-law reviewed.) 

- Where all the adult members of a joint Hindu 
^ family appear on the record as pleintifis or de- 
| fendantsiLis a legitimate presumption that they 

are acting as managers on behait of themselves 
‘ and of the minor members of the family who do 

not join in the suit. [p. 726, Col. 1} ` 

: ^— Wnere a suitis brought by or against a manager 


. of a joint Hindu family in his representutive | 


: Capacity, the other members of the family are 
` mot necessary parties to the. suit, which will 
* consequently not tail by reason of their non-joinder. 


fp» 724, Col. 1.) 
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Tay. endency of modern decisions is in favour of 


tecognition of the representative character of 
the manager, though the question must be decided 
in each individual case or special class of cases, 
Subject to the operation of relevant statutory 
provisions if any, such as the one embodied in 
oper 188 of the Bengal Tenancy Act. lp. 725, - 
col. 2. 
Tuc provision contained in section 188 of the 
Beugal Tenancy Act has no application io the 
institution of a suit for arrears of rent, which is 
not something that the landlord is required or 
authorised to do by the Act. [p. 723, col. 1.] ` 
f Appeals against the decree of the District 
Judge, Midnapore, dated the 19th March 
1920, modifying that of the Subordinate 
Judge, Midnapore,. dated the 22nd Decem- 
ber 1917. 
Babus Mahendra Nath Ray and Gopendra 
Nath Das, for the Defendants. f 
Dr. Dwarka Nath Mitier and Babu Probodh 
Chandra Chatterjee, tor the Plaintiffs. 
' JUDGMENT.—'These two appeals are 
directed against the decree in a suit, for 
arrears ot rent. The detendant holds a 
‘tenure in the zemindart mahal Tamluk 
situated in the District of Midnapore. ‘Lhe 
plaintiffs, who are two brothers governed 
by the Müakshara Law, own twelve-and- 
a-half annas share in the zemindani and are 
patnidars under the proprietors of the re- 
maining three-and-a-halt annas share. The 

laintifs are consequently the immediate 
landlords of the .detendant as .a tenure- 
"holder, and as such they instituted, the 
present suit on the i2th December 1910, 
tor recovery of arrears of rent due irom 
him. On the 12th February 1917 . the 
defendant filed a written statement setting 
forth various objections to the dam. On 
the 28th February 1917 hefiied an additional 
written statement contending that ‘the 
‘suit could not proceed, inasmuch as the 
‘minor son ‘of the first plaintiff, born on the 
16th November 1916, had not. been 
joined as a  co-plaintiff. On the ,20th 
‘December 1917 he filed a supple- 
‘mentary written statement . objecting 
that the suit could not proceed as the minor 
son.of the second plaintiti, born on the 15th 
April 1917, had not been joined as a co- 
plaintiff. ‘the Trial Court held that , the 


-plaintitis were competent to maintain the 


joining their minor sons as 
co-plaintiffs, and, atter dealing with the 
objections ou the merits, decreed the claim . 
in part. ‘Upon appeal, the District Judge 
held that the plaintifis could not maintain 


.S uit without 
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‘the suit for the entire rent in the absence 
of their sons, but he decreed the claim 
in respect of twelve-and-a-half annas share, 
inasmuch as the plaintiffs had been regis- 
tered under the Land Registration Act 
as.proprietors in respect of that share. Both 
the parties were dissatisfied with this decree. 
The plaintiffs have appealed (No.. 1747 
of 1920) on the ground that they were compe- 
tent to maintain the claim for the entire 
rent as managers of a joint Muttakshara 
family, even though their minor sons were 
not brought on the record., The defendant 
has. appealed (No. 1655 of 1920) on the 
ground that section 60 of the Bengal Ten- 
ancy Act had been misconstrued and mis- 
applied by the District Judge andthe claim 
should have been dismissed in its entirety. 
We shall consider, first, the appeal preferr- 
ed by the plaintiffs. 

. It,may be observed at the outset that the 
plaintiffs, who are members of a joint Mttak- 
shara tamily, are joint landlords within 
the meaning of section 188 of the Bengal 
Tenancy Act, which provides that where 
two or more persons are Joint landiords, any- 
thing which the landlord is, under the Act, 
required or authorised to do, must be done, 
either, by both or all those persons acting 
together,-or by an agent authorised to act 
on behalf of both or ail of them. This 
provision has no application to the institu- 
tion of'a-suit for arrears of rent, which is 
not something that the landlord is required 
or authorised to do by the Bengal Tenancy 
Act: See Pramada Nath Roy v. Ramani 
Kanta Roy (1). This renders inapplicable 
the decisions in Satt Prosad v. Radha 
Nath (2) and Satt Prosad Gorga v. Sanatan 
Dhara (3), where,.in cases instituted by the 
present plaintiffs, it was ruled that section 
I88 governed a suit ‘or alteration of rent 

on alteration of area under section 52 
and a proceeding for settlement’ of fair 
and equitable rent under section 105. The 
case before us, which is not subject to the 
operation of-section 188, must consequently 
be determined with reference to what Sir 
Ac.hur Wilson catled “the general prin: 
ciples of legal procedure," in P amada Nath 
Roy v. Raman Kania Roy (I). 

(1) 35 I. A. 73; 35 C. 3n e L. T 139; 12 C. 
W, N. 249; ro Bom. L. R 
M. L. T. 151 (P. C). 
f2) r8 Ind Cas 197; r6 C. L. J. 427. 
61 Ind. Cas. 549;.25 C. W. N. 33. 
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“had no conflicting interest inter se. 


66; 18 M. L. J. 43; 3. 
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The. EOS that .in...suits relating 
to transactions affecting a joint Hindu 
family, all the membeis thereof need .not 
always be joined, was foreshadowed by 
Sir James Colvile in /ogendro Deb Roy. Kut 
v. Funindro Deb Roy -Kut (4), when he ob- 

seived that case; sometimes occur "wherein 
the interest of a joint and undivided family 
being in issue, one member of that family 
has prosecuted a suit or has defended a 
suit, and a decree has been made in that 
suit ‘which may afterwards be con- 
sidered as binding upon all the members 
of the family, their interest being taken 
to have been sufficiently represe nted by 
the party in the original suit." This as- 
sumes. that, in respect of,the subject-matter 
of the litigation, the members of the family 
This 
principle has been reiterated by the Judicial 
Committee in two recent decisions. In 
Kishen Parshad v. Har Narain (5) where 
the Judicial Committee reversed the decision 
of the Allahabad High Court in Shamrathi 
Singh v. Kishen Prasad (6), Lord Robson ` 
Observed as follows: 

“The Indian decisions as to the powers 
of the managing members of an undivided 
Hindu joint family are somewhat conflicting. 
It is, however, clear that where a business 
like money-lending has to be carried on 
in the interests of the family as: a whole, 
the managing members may properly be 
entrusted with the power of making con- 
tracts, giving receipts and compromising 
or discharging claims ordinarily incidental - 
to the business. Without a general power 
of that sort, it would be impossible for the 
business to be carried on at ail.” 

Again, in Sheo Shankar Ram v. Jaddo Kun 
war (7) where the Judicial Committee 
affirmed the decision of the Allahabad High 
Court in addo Kuar v. Sheo Shanker 
Ram (8) Lord Moulton observed as follows: 


(4) 14 M. I. A. 367; 17 W. R. tog; rr B.L. R. 
t 2 Sulh. P. C. J. 5173.3 Sar. P. C. J. 32; 20 E.R, 


. 9 Ind. Cas. 739; 38 I. A. 45; 33 A. 272; - 

C. ly. J. 345. 15 C. W. N. 321; 8 A. L. J. 250: 9 M. 
LT 343; 21 M. L. J. 378; 13 Bom. 1. R. 359 
(1911) 2 M. W. N. 395 (P. C). 

(5) 29 A. 311; 4 A.L.J. 194; A.W.N. (1907) 58. 

(7) 24 Ind. Cas. 504; 41 I. A. 216; 36 A. 383; 
20 C L.] 282; 18 C. W. N. 968; 16 M. L. T. 175; 
(1914) M W. N. 593; 1 L. W. 645; 12 A. L. J. 1175; 
16 Bom. L. R. 810 (P. C}. 

(£) 7 Ind. Cas. 902; 33 A. 71: 7 A. L. J. * 945: 
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“There seems to be no doubt upon the 
Indian decisions, from which their Lordships 
see: no reason to dissent, that there are 
occasions, including foreclosure suits, when 
the managers -of a joint Hindu family so 
effectively represent ail other members 
of-the family that the family as a whole 
is: bound. ‘It is quite clear from the facts 
of this case and the findings of the Courts 
upon them, that this is a case where this 
principle ought to be applied. There is 
‘not the slightest ground for suggestion that 
the managers of the joint family did not 
act in every way in the interests of the 
family itself." 

These pronouncements by the Judicial 
Committee weaken the effect of the decisions 
‘in Bal Kishan Lal v. Topeswar Singh (9), 
Lala Suraj Prosad v. Golab Chana (1o); 
Debi Prosad v. Dharamjit (xi) and Bts- 
sonath Prosad Malita v. Brindesrt Prosad 
“Singh (12), which had already been doubted 
by the Full Bench in Bidya Prosad Singh 
x. Bhupnarain Singh (13), namely, that 
all the co-parceners are necessary parties 
to a' suit on a mortgage of a joint family 
property, so that if a decree is passed in 
such ‘a suit without their being joined as 
parties, the decree is not binding on them 
“and they’ are entitled to sue for declaration 
that their interests are not bound thereby. 
‘The ‘opinion expressed by the Judicial 
Committee, namely, that wherea suit is 
brought on a mortgage by or against a 
manager of a joint Hindu family in his 
representative capacity, the other members 
of the family are not necessary parties to 
the suit, which will consequently not fail 
by reason of their non-joinder, harmonises 
with the rule enforced in Allahabad in Hor: 
‘Lal-y. Nimman Kunwar (14); Madan Lal 


(9) 14 Ind. Cas. 845; 15 C. L. J. 446; 17 C. W. 


28 ' C. 517; 5 C. W. N. 640. 
22 Ind. Cas. 570; 41 C. 727; 19. C. L. J. 


17, Ind, Cas. 577; 40 C. 342; 17 C. W. N. 


29 Ind. Cas. 629; 42 C. 1068; 21 C. L. J. 
C. W. N. 84 


1 
543; 19 9. 
15 lud. Cas. 126; 34 A. 549; 9 A. I. J. 


(14) 
$19. .. 
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v, Kishen Singh (15); in Madras in 542ikh 


Ibrahim v. Rama Atyar (16), end in Patna 
in Abdul Rahman v. Shib Lal Sahu (17); 
Baijnath Goenka v. Daleep Narain Singh 
(x8); Muhammad Sadiq v. Khedan Lat (19): 
Gi war Narain Mahon v. Makbulunnissa(20) 
and Raghunandan Singh v. Parmeshwar 
Dayal Singh (2x). In Bombay, a similar 
result has been reached by a circuitous 
process, for, although it has been held that 
all the co-parceners are necessary parties 
to a suit brought on a mortgage by or against 
the manager, the decree in a suit, not so 
constituted against all the members, but 
brought against the manager alone in his 
representative character, when executed, 
passes the interest of the other co-parceners 
also in the property, though the sale may 
be avoided by them on the ground that 
they were not liable to the debt contracted 
by the manager; see Ramchandra Narayan 


v. Shripatrao Tukojirao (22);Laxmam Nilkant 


v. Vinayak Keshav (23); Chimana Sada Shiv 
v. Sada Barka (24); Ramakrishna Narayan 
(25); Madhusudan 
Shivaram Kanvinde v. Bhau Atmaram Lad 
(26). The true position is -tersely put by 
Benscn and Sundara Aiyar, JJ., in Sheikh 
Ibrahim v. Rama Atyar (16). . 
“The ordinary rule no doubt is that ali 
persons in whom the right to any relief 
exists, should be joined as plaintiffs. But 
this rule is not of universal application. 


‘The language of section 26 of the Civil 


Procedure Code, 1882, corresponding to O. I, 
r. I, of the present Code, is 'that all persons 


" (15) 15 Ind. Cas. 138; 34 A. 572; 9 A. L. J. 
44- 

(16) ro Ind. Cas. 874; 35 M. 685; 21 M. L. J. 
508; (1911) 1 M. W. N. 442. 

(17) 63 Ind. Cas. 579; 2 P.I. T. 572; 6 P. L. J. 
650; (1922) Fat. 81; 4 U. P. L. R. (Fat.) 15; (1922) 
A. I. R. (Pat.) 252. 

(18) 58 Ind. Cas. 489; (1920) Pat. 261; P. 


I. T. 582. 
(19) 36 Ind. Cas. 1975; 1 P. L. J. 1545 2 P. I. 
W. 365. 


(20) 36 Ind. Cas. 542; x P. L. J. 468. 

(21) 39 Ind. Cas. 779; 2 P. L. J. 306; 1 P. I. 
W. 636; (1917) Pat. 137. E 

(22) 33 Ind. Cas. 771; 40 B. 248; 18 Bom. I. | 

(23) 
R. 52. ME 

(24) 7 Ind. Cas. 990; 12 Bom. L. R. 812. 

(25) 5 Ind. Cas, 967; 34 B. 354; 12 Bom. L. 


R. 219. 
(26) 18 Iud. Cas, 385; 15 Bom. L R. 36. 


33 Ind. Cas. 956;-40 B. 329; 18 Bom. L. 
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may be joined in one suit- as. plaintiffs, in 


whom the right to any. relief........is 
alleged to. exist, whether jointly, severally, 
or in the alternative.......' Section 30 of 
the Code of 1882, corresponding to. O. I, 


r..8, lays down the general rule of procedure 


where one or more persons wish to ste on, 


behalf of or for the benefit of themselves 
and other persons having the same interest 
in a suit. But it cannot, in our opinion, 
be laid down that in no case-has a person 
a right to sue on behalf of himself and others, 
where the procedure laid down in section 
30 is either not applicable or has not been 
taken advantage of. There are several 
statutory exceptions to the rule, and: there 
is no reason why there should not be other 
exceptions based not on any legislative 
provision but on the subatantive law 'applic- 
able to the parties. The judgment of the 
Judicial Committee, in Kishen Parshad v. 
Hav Narain (5), already referred to, shows 
that the case of the manager of'a Hindu 
family is such an exception." - 

This view does not militate against the 
decisions of the Judicial. Committee in 
‘Balwant Singh v. Rockwell Clancy (27),and 
Ganesha Row v. Tulja Ram (28). In -the 
first case, Sir John. Edge held that a mort- 
gage by the elder of two brothers was void 
as against the minor younger brother, even 
though the mortgage- was for discharging 
. the father’s debts, inasmuch as the elder 
brother did not profess to represent the 
younger brother in the transaction, and 
acted on his assumed position as absolute 
owner. In the second case, Mr. Ameer 
Ali held that where a minor co-parcener 
has in fact been joined as a party to a liti- 
gation, represented by the manager as his 
guardian ad litem, leave of the Court in 
eccordancé with the statutory procedure is 
essential to the validity of a compromise 
by the manager on behalf of the minor; 
see Upendra Nath Biswas v. Shib Kumari 


(247) 14 Ind. Cas. 629; 39 I. A. 109; 34 
A, 296; 15 C. L. J. 475; (1912) M.W. N. 462; 11 M. 
L. T. 344; 9 
I. J. 18; 14 Bom. L. R. 422; (P. C) i 

(28) 1g Ind. Cas. 515; 40 I. A. 132; 36 M. 295; 
18: C. L. J. 1x; 17 Ce W. N. 765; xx A. L. J. 589; 
15 Bom. L. R. 626; 14 M. L. T. 1; (r913) M. W. 
N. 575; 25 M, L. J. 150 (P. C.). 
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A. L. J. 509; 16 C. W. N. 577; 23 M- 
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Debi (29). On.the other hand, the. Judicial 
Committee held in Gulab Singh v: Raja 
Seth Gokuldas (30) that a manager would 
be acting within his powers and authori- 


ty, ifj; in order to save the heavily  encum- 


bered joint family estate, lie placed the same 
under the charge of the Court of Wards. 


It is, we think, fairly obvious that even if 


we assume, contrary to theopinion:es pressed 
in Daya Shankar v. Hub Lal (31), that the 
manager of a joint family cannot, as a uni- 
versal rule, be deemed entitled to, sue 
or liable to be sued on behalf of the family, 
Padmakar Vinayak Joshi v. Mahadev Krishna 
Joshi . (32); Kashinath v. Chimnajt (33); 
the tendency of the modern decisions, special- 
ly those of the Judicial Committee, is in 
favour of recognition of the repre- 
sentative ‘character of the manager, 
though, no doubt, the question must: be 
decided in each individual case or special 
class of cases, subject to the operation 
of relevant statutory provisions, if any, 
stich as the one embodied in section 188 
of the Bengal Tenancy Act. An instructive 
example is afforded by the decision in. Bhola 
Roy v. Jung Bahadur (34), where it was 
ruled that the plaintiff, who alone had 
always collected rent as the. head of the 
joint Mitakshara family, was himself com- 
petent to maintain the suit, even though 
he had an infant nephew. The addition 
of the infant as co-plaintiff raised in that 
case, a question of limitation; it was ruled, 
that this did riot affect the right of the origi- 
nal plaintiff to continue the suit and to re- 
cover the amount due. A stricter view 
had been previously adopted in Mir Tapurah 
Hossein v. Gopt Narayan (35), where it 
was ruled that when rent is due to the mem- 
bers of a joint Hindu family, it is not open 
to the manager alone to maintain a suit 
for rent without joining the other members, 


^ 


(29) 52 Ind. Cas. 616; 23 C. W. N. 634... 

(30) 19 Ind. Cas. 521; 40 I. A. 117; 40 C. 784; 
17 C. L. J. 619; 17 C. W. N. 918; 15 Bom. E. R. 
613; (1913) M. W. N. 542; 14 M. L. T. 55; 9 N. L. 
R. 117; 25 M. L.-J. 179 (P. C.) 

(31) 27 Ind. Cas. 497; 37 A. 105; 13 A. I. J. 
21. 

(32) 10 B. 21; 10 Ind. Jur. 188; 5 Ind. Dec, 
(N. 8.) 396. = 

(33) 30 B. 477; 8 Bom. L. R. 268. 

(34) 22 Ind. Cas. 798; 19 C. L. J. 5. 

(35) 7G 1e J«.251 at p..260. 
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“either as plaintiffs or as defendants, except 
when the tenant has dealt with such manag- 
ing members as sole landlords. In support 
of this view, reliance was placed, amongst 
otherdecisions.on Shamvatit Singh v. Kishan 
Prasad (6), which, as we have seen, has been 
overruled by the Judicial Committee on 
‘appeal: Kishan Pershad v. Har Narain (5); 
see also Muhammad Sadiq v. Khedan Lal 
(19); Romesh Chandra Mandal v. Bhuyan 
Bhaskar Mahapatra (36). The decision in 
Harihar Pershad Singh v. Mathura Lal (37) 
also harmonises with the less stringent 
view, though in that case, as in Bhola Roy 
v. Jung Bahadur (34), the minor member 
-had been placed on the record represented 
“by the adult managing member as guardian 
-ad “tem. ‘That, however, is; in most cases, 
really a matter of form, though it has the 
‘appearance of substance. As explained in 
‘Sham Kuar v. Mohanunda Sahoy (38) a 
‘guardian cannot be appointed under the 
Guardians and Wards Act, 1890, in respect 
‘of the property of a minor who is a member 
‘of a joint Hindu family governed by the 
.Mitakshara law and possessed cf no separate 
.estate. In such an event, if the minor is 
‘added as a party to the suit, the manager 
“would represent himself and hie minor co- 
. -parceners as his guardian ad litem. But 
iprecisely the same result is reached, if the 
;manager be deemed to have irstituted 
the suit.or to have defended the claim in 
his representative character, and, as pointed 
‘out in Krishna Jiva Tewari v. Bishnalh 
- (39), where all the adult members of a joint 
Hindu family appear on the record as plain- 
‘tiffs or defendants, it is a legitimate presump- 
.tion that they are acting as managers on 
-behalf of themselves and of the minor mem- 
-bers .of the family who do not join 
in the suit: Hori Lal v..Nimman Kunwar 
.(14);. Madan Lal v. Kishen . Singh (15), 
Sheo Dulare.v. Brij Bhukhan (40). 
It is well established that the manager 
of a joint Hindu family has power to ac- 
‘knowledge a debt and pay interest thereon 
‘so as to bind all the members ‘including 


- 39 Ind. Cas. 225; IP. I W. 346. 

"8€. L. J. 256; 35 C561; 12 C. W. N: 568. 
19 C. 301; o Ind. Lec. (N. $) 646. : 
16 Ind. Cas. 392; 34 A. 615; 10 A. L. J. 


25 Ind. Cas. 849; 10. LJ. 656. -v 
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minors: SarodaCharanChuckerbutty v. Durga 
Ram De Sinha (ax); ‘Chidambaram Chetti 
v. Ramaswami Chettiar (42); and he may 
give a discharge under section 7 of the 
Indian Limitation Act : Banwari Lal v. 
Sheo Sankar Misser (43). Itis competent 
to him to agree to a reference to arbitiation 
on behalf of himself and his minor co-par- 
ceners: Harendra Lal Roy Chowdhury v. 
Nahwa Salimullah Bahadur | (44); Uppara 
Chinngappa v. Gaddam Chinna Hanumanna 
(45). He is equally competent to’ enter 
into a compromise, beneficial to his 
minor co-parceners, with a view to put an 
end to a threatened litigation : Bat Rewa v. 
Jethabhai Vithaldas (46). A decree obtained 
against him in a suit to which tbe other 
members are not parties, may be operative 
against the latter under certain circum- 
stances, provided the matter was one in 
which the manager sued was entitled to 
represent the whole family; Amriia Sundari 
v. Sherajuddin Ahamed (47); Balki v. Bro- 
jobashi (48); Jijamba Bat Sahib v. Sagniram 


Jathai Row „Sahib (49). It is equally 
well settled that in a joint Hindu 
family all the members need not 


join in . granting. leases; the manager 
can grant leases and sue for rents on behalf 
of the family: Ayyappa v. Venkatakrishna- 
marazu (50); Parthasarathi Atyavgar v. 


Rangasaemy  Aiyangar (51) he can also 


recognise the transferee of a non-transferable 
holding; Golapdi Meah v. Purna Chandra 
Dutta (52). 

In these circumstances, we are not pre- 
pared to hold that a suit for rent instituted 
by the managing members of a joint Mitak- 
shara family must of necessity fail, merely 
because the infant co-parceners have not 


(43) 
Ga 7 Ind. Cas. 21; 12 C L. J. 


(45) 50 Ind. Cas. 471; (1915) M. 
9 L. 
(4C) 


W. N. 425; 


. 314. 

4 Ind Cas. 133: 11. Bom. L. R. 1064. 
29 Ind. Cas. 156:.10 C. W. N. 565; 
14 Ind. Cas. 333; 16 C. W. N., 1019. 
14 Ind. Cas. 374; 22 M. L. J. 45. i 
15, M. 484; 2 M. L. J..219; 5 Ind. Dec. 


0. 
51) 38 Ind. Cas. 645: 4 I.. W. 654 
(32) 41 Ind. Cas. 37; 21 C. W. N. 774: 27 C. 
L J. 129. QS WE. T s 
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been placed on the record as joint plaintiffs 
or'$ro forma defendants. In the case be- 
fore us, there is manifestly no substance 
in the. objection taken piecemeal by'the 
defendant. He held.the tenure under the 
plaintiffs and had always paid rent to them, 
and- cannot be maintained with any show 


of reason that he would have been secured. 


immunity from a possible claim by the 
infants if they had been brought on the re- 
cord and represented by .their respective 
fathers as guardian ad litem. p 

.. The result is, that the appeal by the 
plaintiffs is allowed, the decree of the Dis- 


trict Judge set aside, and the decree of the. 


Subordinate Judge restored with costs here 
and in the lower Appellate Court. The 
appeal by the defendant must as a corollary 
stand dismissed with costs. 

Appeal No. 1747 allowed. 
é Appeal No. 1655 dismissed, 


mz 


B. 
4 N. 


MADRAS HIGH COURT. 
SECOND Civit Aresar NO. 1502 OF 1920. 
December 13, 1922. 
Present -—Mt. Justice Oldfield and Mr. 
| Justice Ramesam. 

POTHANE PUTHAN VITTIL KUNHU 
POTHU NASSIAR AND ANOTHER— 
DEFENDANTS Nos. 5 AND 6—APPELLANTS 
VErsus 
ADRASSERI RARU NAIR AND OTHERS— 
PLAINTIFF AND DEFENDANTS NOS. I 
to 4— RESPONDENTS, 

Transfer of Properiy Act (I V of 1882), s. 53— 
Bona fide purchaser for valuable consideration 
from fraudulent. iransferce, whether protected. 

A bona fide purchaser for valuable consideration 
from a fraudulent transferee without notice of the 
fraud is protected under the proviso to section 53 
of the Transfer of Property Act. [p. 728, col. 1.] 

` Basti Begam v.. Banarst, Prasad, 30 A. 297; 
i L. J. 305; A. W. N. (1908). 116, dissented 
rom. NE 

(English and American cases reviewed.) 

. Second appeal against a decree of the 
District, Court, South Malabar, in Appeal 
Suit No. 747 of 1919, presented. against a 


decree of the Court of the Principal Dis- 
trict Munsif, Tirur, in Original Suit No. 
469 of 1918. a 

Mr. C. Madhavan Nair, for the Appel- 
lants. l 

Mr. K. P. Ramakrishna Aiyar, for the 
Respondents. . ; 

“This second appeal came on for hear- 
ing on the aist, 25th, 27th of July and. 
3rd of August 1922: the Court delivered 
the following. . ! 

JUDGMENT, 

Oldfield, J.—I agree with the order pro- 
posed by my learned brother and can add 
nothing to his reasons for it. . l 

Ramesam, J.—The facts out of which. 
this second appeal arises may be briefly 
stated as follows :—The plaintif obtained 
on the 31st March 1914 a decreé in Origi- 
nal Suit No. 500 of 1912 against the present 
defendants Nos. 3 and 4 and in execution of 
the decree attached the suit properties. The 
defendants Nos. I and 2 relying on a sale- 
deed (Exhibit III dated 5th October i914) 
preferred a claim objecting ‘to the 
attachment (Miscellaneous Petition No. 
328 of 1918). The claim was. allowed 
on 21st February .:918 (Exhibit A). 
The present suit was filed on roth August . 
1918 for a declaraton that the sale under 
Exhibit III was made with intent to de- 
fraud creditors and cannot affect plaintiff's 
right to attach the properties. On 24th 
February..1918 (three days after the dis- 
posal of the claim petition) the property was 
purcha;ed from defendants Nos. r and 2 b: 
defendants Nos. 5 and 6 under Exhibit y 
They contend that they are bona fide put- 
chasers for considerationand without notice of ' 
the intention to defraud, if any, on the part 
of the parties to Exhibit III. The Courts 
below have held that Exhibit III was exe- 
cuted as al'eged by the plaintiff. As to: 
d-fendants Nos. 5 and 6, they held, relying 
on Krishnappa Chetty v. Abdul Khader Saheb 
(i) that their sale. under Exhibit VI was 
void against plaintiffs as being made pen- 
dente lite and did not express any opinion 
on the question whether they are buna fide 
purchasers for value. Defendants Nos: 5 and 
6 appeal. The finding that Exhibit III is 
voidable by the plaintiff is not challenged 
in appeal. l ! 

: (i) 25° Ind. Cas, rr; 38 M. 535:26 M. L. J, 
449: 7 ea 5 


28 


It is-conterided on behalf: of the appel- 
“lants that: the case in Krishnappa Chetty.7. 
. Abdul Khader Saheb (1) is not correctly 
decided; thàt it has heen dissented from in 
Pethu Atyar v. Sankaranarayana Pillai (2) 
and;that a firiding-should be called for from 
the lower Appellate Court on the. question 
_ Whether defendants ‘Nos. 5: and 6 are bona 
fide purchasers for :value. | 

It.is contended for the respondént that, 
even if the sale to defendants Nos. 5'and 6 
is not vitiated by the doctrine of lis pendens, 
itis unnecessary tò have a finding on its 
bona fides ds the proviso to section 53 of the 
Transfer of Property Act does not protect 
bona fidé purchasers for consideration from 
a -fraudulent transferee but protects only 
bona fide pürchasers. from the first trans- 
feror. Iri support of- this contention he 
relied on In Basti Begam v. Banarsi Prasad 
(3).. The conclusion stated at page 308 
of that cdse—'’ Basti Begum took the trans- 
' fer subject to all defects in the. title of her 
transferor and cannot in equity set up the 
fictitious document against a bona fide mort- 
gage. The fictitious: intsrument received, 
. We think, no new force against the plaint- 
iff from the transfer. The proviso to sec- 
tion 53 of the Transfer:of Property Act, 
‘which was relied on by.Mr. Dillon, does 
not appear to us to help his client. “That 
proviso’ was iritended to safeguard rights 
which have been already acquired—’’ seem 
. to support the respondent, though the last 
"sentence is not quite intelligibk. In this 
ease; the first transaction is a mortgage, 
but, as I do not see any reason to distin- 


guish between a mortgage and asale or bet- - 


ween a mortgage of immoveable property 
ahd.one of moveables in the application 


of section 53 of thé Transfer of Property. 


Act, the case réquires furtker considera- 
tion. A nümber of English cases were 
cited in it. -In thé first one Halifax 
Barking Company v. Gledhill (4). the 
provisions of 13 Eliz., Ch. V,. were referred 
to; but the confeusion of Kay, T., does not 
support the conclusion in ` Basti Begam v. 
Banarst Prasad (3) and no reasons are 

(2) "38 Ind, Cas. 778; 40 M. 955; 32 M. L. J. 

374; (1917) M. W N. 28475 E. W. 519; 21-M. L. 


(329. 57 

(3) 30 A, 297; 5 A. L. J. 305; A. W. N. (1908) 
^ X16. : ; > 
: (4) ' (1891) 1: Ch. 31; 601. J. Ch. 181; 63 Jj. T. 
623; 39 W. R. 104, E SOR" 
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given in:the latter to show how the -former 
was intended to be got over.  I.will refer 
to this case again. The other -cases cited 
in Basti Begam v. Banarsi Prasad: (3) fall 
into two groups:- In. the ‘first eroup;-cort- 
sisting of Cockell’v. Taylor (5y Ogilvie v. 
Jeaffreson (6), Parkerv. Clarke (7) the-second 
transaction, though bona fide did not pre- 
vail;in the second group, consisting of French 
v.Hope (8); Bickérton v. Walker (9)and “Rice 
v. Rice (10), the second transaction was 
upheld on the ground that it was a: bona 
fide transaction for. consideration without 
notice of the pridr equity. In all these 
six cases there is no question of the appli- 
cation of 13 Eliz., Ch. V, or 27 Eliz., Ch. IV. 
The earlier transactions in the first three 
cases were not valid éven as between-the 
parties -Collett was defrauded by-. Tayi 
lor in Cockell v. Taylor (5) Ogilvie was. de: 
frauded' by his Solicitor in Ogilvie v. -Jéaf- ; 
freson (6) and Cruchley executed the: mort- 
gage while in prison and under the undue 
influence of 'Thomas-in Parker v. Clarke 
(7. In each of the other three cases the: 
first transaction was perfectly- valid— ` 
there being no fraud or undue influence 
vitiating it. The second transferees ob- 
tained valid titles by estoppel.’ It ‘seems 
to me these six cases are illustrative of the 
rule now embodied in India in section-‘41 
of the Transfer of. Property Act. In. the 
first three cases there was not the free con- 
sent of the original owner so as to confer. 
a title by estoppel on the second transferee. I 
do not think itis necessary to say, as Keke- 
wich, J., thought in French v. Hope (8), that 
Parker v. Clarke (7) was overruled by Bicker- 
ton v. Walkar (9). I may also add that the 
Vice-Chancellor’s sumrtiary of the facts in 
Ogilvie v. Jeaffreson (6) shows: that the 
second transferee in that ease cannot be 
regarded as a bona fide purchaser for value. 
However this may be; I do not think any 
of thesé cases are a guide in the discussion’ 
, (5) (1851) 15 Beav. 103; 21 L.. J. Ch’ 545; 5I. 
E. K. 475; 92 R. R. 328. hoe 
“ (6) (1860) 2 Giff. 353; 6 Jur. (N. 8.) 9707 8 W. 
R. 745; 128 R. R. 148; 66 E. R. 147. | 
(7) (r861) 30 Beav. 54,7 Jur AN. $.).1267; 
9 W. R. 877; 132 R. R. 180; 54 E. R. 869., — 

- (8) (1887) 56 L. J. Ch: 363; 56 L: T. 57 70— 
(o) (1886).3: Ch. D. 151; 55 L. J.Ch.227; £3 
L. T. 731; 34 W. R. 141. ee E 
. (ro). (1854) 2 Drew. 73; 23 L. J. Ch. 289; 22 L. 

T..(0. 5.) 208; 2 W. R 
341; 60x E, R, 646. 
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of’ section: 53 of the Transfer of Property 
Act: It seems to me that the conclusion 
in Basti Begam v. Banarsi Prasad (3) is not 
justified- by the eases cited in it; 
. The ‘case of Doe d. Bothell v. Martyr 
(i1), is similar to the case above cited: and 
daesnot lielp us. 
` are a number of other English cases: on 13 
Eliz., Ch. V, and 27 Eliz., Ch. IV, which 
will now'be considered: I will divide then 
into two groups. i 
(a) Those decided with reference. to 
27 Eliz., Ch. IV (1), Prodgers v. Langham 
(12) where it was- held that the feoffee for 
valuable consideration: from the first feo- 
flee’ whose: feoffinent was coverious has a 
good title against a second feoffee from the 
original owner. This case was followed 
by Lord Eldon in George v. Milbanke (13) 
cited below. 
- The case of Lloyd v. Attwood (14). seems 
to decide differently (see especially, Turner, 
-L J., 655 and Knight-Bruce, L. J.,. 647); 
but in that case the two Misses Attwood 
parted with the title-deeds and their mort- 
gage has lost its priority by reason of their 
laches and the Misses Medley who obtained 
a sub-mortgage and could have asked for 
and known the absence ofthe title-deeds 
cannot be regarded as bona fide transferees 
for value. Nor did Turner, IL. J., and 
Knight-Bruce, L. J., regard them as bona 
jide transferees for value. I doubt if the 
passagein May on Fraudulent Conveyances, 
page 254, relating to this case, is justified, 
especially in view of the cases cited at page 
72 NO 


253. 
(6) Cases decided on 13 Eliz., Ch. V. 


(x) George v. Milbanke (13). For the . 


purpeses of the decision the fact that un- 
il the Voluntary Coveyances Act of 1893, 
all voluntary conveyances, though ‘made 
without a fraudulent intention, were void 
against creditors, does not make a.differen- 
ce, This.case supports the appellant. 
(2) Payne v. Mortimer (15). Inthis case 


(11) (1805) 1 Bos. & Pul (N. R.) 332; 127 E. 
R. 492; 8 R. R. 821 hs 


Ch. 97; 44 E.R. 1405. 

. (55) (1859) 4 De G. & I. 447; 28 L. J. Ch. 716; 
5, Jur. (N. S.) 749; 7. W. R. 646; 124 R. R. 334; 45 
EOR, 173. E 7 : 


On the other haud, there . 


Turner,l, J., says: "Lord Eldon, however, 
in George v. Milbanke (x3), did not put tbe 
cas? upon.the Statute of Elizabeth. He had 
regard, no. doubt, and indeed ilie. report 
shows, although but obscurely, that. he had 
regard to the provision in the Statute 
which. protects alienees for value only in. 
the case of absence of notice, and he puts 

the case upon the ground of the assignee 
for value. having a better equity than the 
general creditors of the settlor. "Phat prin- 
ciple seems to me to reach the present case.” 

(3) Halifax Banking Company v. 
Gledhill (4). On the facts, the settlot's 
reservation of an interest not being 
tainted by interit to: defraud creditors—the 
point does not seein. to arise, but Kay, 
J-s opinion isin favour of the appellant. 
He also seems to think that Turner, L. J.’s 
Opinion in Payne v. Mortimer (15) is to the 
same effect. : 

(à In re Mouat (16). The opinion of 
Sterling, J., at p. 834 in favour of the appel- 
lant is only an obiter dictum, | 

(5) Morewood v. South Yorkshire 
Railway & River Dun Company (IF). 
The opinion of the Court (Pollock, C, B., 
and Watscn Bramwell, B.B.), is in favour of: 
the appellant. 

Generally, I am unwilling to refer to 
American decisions. But, having regard 
to the paucity of authority in India: and 
the somewhat inconclusive nature of the 
English cases, I now refer to two of the 
American cases. In Lee v. Abbe (18) 
and in Anderson v. Roberts (19) it was keld 
that bona fide purchasers from a frauduicnt 
grantee without notice of the fraud will 
be protected. I agree with the reniarks 
of Spencer, C. J., at page 241, "again, the 
proviso is general, it exempts any.convey- 
ance  tpon good consideration and bend 
fide, to any person not having notice cf 
the fraud or collusion, from the. effects of 
the enacting clause. And why should not 
its benefits be extended to any bona fide 
purchaser for valuáble consideration, whe- 
ther hepurchases from the fraudulent grantor 


(16) (1899) 1 Ch. 831; 68 L. J. Ch. 390; 47 W. 
R. 5:6; 80 L. T. 406. 

(17) (1858)3 H. & N. 798; 28 L. J. Ex. 114; 
117 R. R. 981,157 E. R..690. ! 

(18) (1796) 2 Root 359; 1 Am. Dec. 78, 

(19) (r820) 18 Johnson 5233.9 Am, Déc. 235, 
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or the fraudulent grantee? I trust it 
has sufficiently appeared. that the fraudu- 
lent grantee takes. the. entire interest of 
the fraudulent grantor, and that the deed 
is voidable at the instance of the’ creditor, 
not legally and ctrictly void.” He then 
refersto Marshall, C. J.’s decision in Fletcher 
v. Peck (20)to show thata bona fidepurchaser 
from the fraudulent grantor, is protected 
and proceeds: “It is in vain that we search 
for any difference between a conveyance 
by a fraudulent grantee, where the intention 
was to deceive subsequent purchasers, and 
à:conveyance by a fraudulent, grantor, 
where the intention was to defraud present 
or future creditors." He then refers with 
approval to Prodgers.v. Langham (12). 

=. I am, therefore, of opinion | that the appel- 
lants’ contention is right and that we must 
have a finding on the.question whether they 
ate bona fide purchasers for consideration 
and without notice of the fraud relating 
to Exhibit III. The question of lis pen- 
dens will be decided, if necessary, after the 
. finding’ is returned. The finding will be 
returned with reference’ to .the evidence 
on record. Six weeks are allowed for find- 
ing and ten days -for ‘objections. 


In compliance with the order contained 
in the above judgment the District Judge 


of South Malabar, „at Calicut, submitted. 


‘the following ^ 
; FINDING.— Plaintiff obtained a decree in 
Original Suit No. 500 of 1912 against defend- 
ants Nos. 3 and} 4 for possession of certain 
property and for rent. : He executed the 
decree and - obtained  -delivery of the 
property on 4th October I9gr4. On the next 
day, 5th - October I9I4, defendants. Nos. 3 


and 4 assigned the suit property to defend-. 
ants Nos. I and 2 under a deed, Exhibit 


. III. Subsequently, plaintiff attached this 
property and -defendants Nos. 
preferred aclaim. Their claim was allowed 
in an-order passed on 2Ist February 1918 
(Exhibit A). On 24th February 1918 defend- 
. ants Nos. y and 2 assigned the three items 
of property in respect of which the claim 
had been allowed and one other item to 
defendants Nos. 5 and 6 (the appellant s) 
oe a registered-deed (Exhibit VI). 

The assignment-deed executed: by 
defended Nos. 3- -atid 4 to - defendants 


, (20). (1819) 6 Cranch | 87. at p.. naaliw, Ed. 162. 


I and z` 


Nos. 1 and 2 (Exhibit III) has been iod 
to be a fratid on the present plaintiff, and 
Iam now directed to submit a finding .on, 
the evidence on record. on. the. following 
issue, viz. “whether defendants Nos. 5 
and 6 are’ bona fide "purchasers. for: con- 
sideration and without notice of the fraud 
relating to Exhibit III”. |j 

3. I think that there can be no doubt 
that the defendants Nos. 5.and 6 purchased 
the property for” consideration.’ The 
consideration recited in: the document 
is the redemption of two mortgages of 
Rs. 150 and roo respectively and a-cash 
payment of Rs. 250. The two mortgages 
are evidenced by Exhibit IV and . Exhibit 
V and. are proved by Krishna Menon 
(D.W. No. 2) who attested both of them. He 
says that the mortgages. were executed for 
full consideration and that the mortgagee- 
of Exhibit IV was in possession of the mort- 
gaged property by virtue of the mortgage. 
He, does not say: if the other mortgagee 
obtained. possession. ‘This witness's evi- 
dence is not impeached. That défendants 
Nos. 5 and 6 redeemed these mortgages is 
evidenced by the surrender deeds (Exhibits. 
VIII and IX) executed by the mortgagees 
on 18th April r918 and 27th March 1918. 
The sixth defendant, examined as D. W. 
No. I, also says: ‘that he and fifth 
defendant paid. the consideration for! 
Exhibit VI in full and have since been 
in possession “of the property and have 
been paying the Government revenue there- 
on. The title-deeds, Exhibits I, II and III,. 
were produced in the suit by defendants 


Nos. 5.and 6. I cannot see any suspicious 


features in the transaction between deferd- 
ants Ncs. 1r and 2 and .defendauts Nos. 5 - 
and 6. The fact that the property was 
purchased only three days after the claim 
petition was ellowed is not, to my mind, 
suspicious: -The fact: that the claim was: 
allowed might well lead defendants Nos. 5. 
and 6 to conclude that.the title of defend’ 

ants Nos. 1 and 2 was good- and so induce 
them to conclude the sale. Defendants 

Nos. 5 and 6 are not related to: any of 
the other defendants. It’is argued that 
the consideration paid was inadéqtiate: 

The rent is said to be 37. paras of paddy: 
and I am asked to capitalise this at 4 
per cent., and so arrive at a value of a little 
over Rs. coo as against the sum of RS; „500 
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paid for the property. "But this is not a 
safe conclusion to draw. Interest on his 
money is not the only consideration which 
influences a purchaser. Moreover, even the 
defendants Nos 5 and 6 did make a good 
bargain it does not follow that they are 
‘not bona fide purchasers. 

4. It has next to be considered whether 
defendants Nos. 5 and 6 had notice. They 
certainly had notice, Exhibit III, but it does 
not follow that they had notice of the fraud, 
and I do not think that they can be assumed 
to have had notice either actual or con- 
structive of the fraud relating to Exhilit 
III. The -persons to whom they would 
naturally go for information are defendants’ 
witnesses Nos. I and 2 and the mort- 


gagee Narayanan Nair who held the 
document, Exhibit III, None of 
these persons was likely to tell them 


anything that would lead them to think that 
a fraud had been committed. Defendants’ 
witnesses Nos. r and 2, of course, 
would not do so and Narayanan Nair natu- 
rally would not as he was to get his mort- 
gage redeemed by them. The document 
itself (Exhibit III) which defendant No. 6 
says he saw would tell lim retkirg. Even 
if he knew of the claim petition, this too 
would, I think, tell him nothing; on the 
Other hand, the order allowing the claim 
would lead him to think that title of the 
élaimants was good. I: do not think 
that the defendants were bound to pursue 
the matter of the claim petition and ascer- 
tain what objections to the claim were 
tzxised by the decree-holder and unless they 
€id this, they would not know the defect 
in their vendor’s title. l 

- 5. In the result my finding is that the 
defendants Nos. 5 and 6 are bona fide 
purchasers for consderation and -without 
notice of the fraud relating to Exhibit III. 





- This second appeal came: on for final 
hearing after the return of the finding cf 
the lower Appellate Court upon the isoue 
teferred by this Court for trial, the Court 
delivered the following . ' 
JUDGMENT.—The lower Court was called 
on to find on the question whether the appel- 
laut (fifth and sixth defendants) were bona 
jde purchasers. for. consideration without 
notice of the fraud involved in. Exhibit III. 
lareturning its finding it has deait, separately 


with the question whether the fifth and sixth: 
defendants were bona fide purchasers; aud 
whether they had .notice. The attempt to 
separate these two questions is. not usually 
sound. For it is seldom possible. to form 
an adequate or correct opinion of the con- 
duct of a transféree without -considering 
whether his good faith extends to his posses- 
sion of actual or constructive notice, with 
reference to the whole circumstances of 
the case. It is, however,. sufficient for. 
us to deal with the portion of the finding 
which relates to the fifth and sixth defend-. 
ants’ possession of notice. For the lower 
Court has, in our opinion, entirely, mistaken’ 
the legal position created by the facts. 
The lower Court: says that the fifth end. 
sixth defendants would not, even it they: 
made enquiries, have'obtained information 
from the firstand second defendants’ witnesses 
or the mortgagee Naranyana Nair, because: 
the first and second defendants’ witnesses of 
course would not disclose any fraud, and 
Narayana Nair equally would not do so; 
as he was to get his mortgage redeemed 
by them. The lower Courtthen goes on:— 
“The document which the defendant No. 6 
says he saw would tell him nothing" .and 
that may be correct. But then it goes 
further and says that the defendants were 
not bound to pursue the matter of the claim: 
petition and ascertain what objections 
to the claim were raised by the decree- 
holder, This, in our opinion, is entirely 
wrong. The decree-holder, the person who 
was alleging fraud in connection with Ex- 
hibit III, was the person, to whom enquiries 
as to any objections to the title to the 
property would naturally be addressed, 
and he would certainly be in the best rosi- 
tion to say what objections in the shape 
of fraud were available against the title. 
The lower Court says also that, even. if the 
sixth defendant knew of tbe claim petition, 
that would tell him nothing; on the other 
hand, the order allowing the claim. would 
lead him to think that the.title of the cláim- 
ants was good. The is an absolute mis- 
representation of the effect of the óider, 
Exhibit A; and, even if this were the only 
objection to the lower Court's finding, we 
should be unable to accept that finding on 
account of it. Exhibit A, after stating the. 
facts and the case.of.the decree-holder.as. 
being that Exhibit IIT evidences a [raudu- 
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lent-and-collusive transaction, goes on to 
to say that the claimant must establish 
his case in a regular suit properly framed 
for the:purpose. That statement is presum- 
ably made with reference to authority, 
as: it then stood, that a transsfer can be 
impeached. as:.fraudulent, not by way of 
a. plea in defence, but in a suit properly 
framed for the purpose. True, the next 
sentérice iri Exhibit A, is to the effect that 
the claimants have established a bona fide 
title to the properties, whatever that may 
mean. But it is clear that the effect of 
Exhibit A, as a whole, was simply to decide 
in favour of the continuance of the attach- 
ment and that.the order did not, and indeed 
could not, do more than make the title 
'to. the attached property contingent on 
he result of the suit,if any, which might 
pe brought within a year. That, being the 
real éffect of Exhibit A, and the possession 
being with the fifth and sixth defendants, 
they have on their own showing failed to 
make any enquiry of the person who could 
have given them the best information as 
to the defects in the title. We cannot 
hold that they were transferees in good 
faith without notice. We must, therefore, 
reject the lower Court's finding. 

“The résult is, that the appeal fails and 
is dismissed with costs. 


VNV . Appeal dismissed. 


_. LAHORE HIGH COURT. 
MiSCELLANEUUS First CIVIL APPEAL 
No. 2735 OF 1922. 
. March 27, 1923 
' Present:—Mr. Justice Abdul Raocf. 
UMRAO BAKHSH alias NOOR MUHAM- 
MAD KHAN-—OBSJECTOR--ÁPPELLANT 
5s i VEYSUS 
Malik NUR MUHAMMAD KHAN AND 
OTHERS—-DECREE-HOLDERS—RESPONDENTS: 
Limitation Act (IX of 1908), s. 5— Appeal, 
delay in filing—Suficient causc— Appeal filed 
in wrong Couvt—Bona fide mistake. 
Mere carelessness ot oversight of the appellant 
or his Counsel in presenting an appeal in a wrong 
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Court, which by the exercise of due diligence could. 
have been avoided, cannot be recognised as a 
sufficient reason for excusing the delay in filing 
the appeal in the proper Court under section 5 
of the Limitation Act. [p. 735, col. 1.] 

Sant Singh v. Qaim, 118 P. R. 1908 and Sarat 
Chander Bose v. Saraswati Debt, 34 C. 216; 5 C. 
I. J. 380, relied upon. 

A legal adviser's mistake in order to. justify 
an extension of the period prescribed for presenting 
an appeal, must be a bona fide one, and nothing 
can be deemed to have been done in good faith 
whichis not done with due care and attention. [p. 
734, col. 2.] 

Ahmad Hassan v. Shams-ul-nisa, 45 Ind. Cas. 
542; 10 P, L. R. 1918; 69 P. W. R. 1918 and Resal 
Singh v. Shadi, 43 Ind. Cas. 317; 95 P. R. 1917; 
174 P. W, R. 1917; 13 P. L. R. 1918, followed. 

Miscellaneous first appeal from an order 
of the Junior Subordinate Judge, Karnal, 
dated the qth February 1922. 

Lala Mool Chand, R. B., and Mr. Ghulam 
Rasul, for the Appellant. 

Messrs. Shamaty Chand and Sagar Chana, 


for the Respondents. 


JUDGMENT.—This is an execution 
first appeal which has arisen out of 


proceedings in execution of a decree. 
A preliminary objection is taken 
to its hearing on the ground that 


it was presented beyond time and is barred 
by limitation. The following facts must ke 
stated to show how the appeal has arisen:— 

On the 14th June 1915 the Marwar 
Bank in liquidation obtained a deciee for 
sale against one Sher Muhammad Khen 
for Rs. 11,702-12-2. On the oth of August 
I917 the Marwar Bank assigned the dec- 
ree to Nur Muhammad Khan and Abiul 
Aziz, the balance then due under the 
decree being Rs. 7,000. The assignee 
executed the decree and sold the mortgage 
property and realised a part of the de- 
cretal money leaving a balance of 
Rs. 4,395 still due. For the recovery of 
this amount the house in dispute was 
attached. This execution was taken against 
Umrao Bahadur Khan and Muhaminad 
Alam Khan, the sons and legal represen- 
tatives of Sher Muhammad Khan, whe 
had died in the meantime They 
objected to the attachment of the house 
on the allegation that it did not belong 
to the deceased judgment-debtor, their 
father, but that it was their own exclu- 
sive property. These objections were dis- 
allowed by an order dated the 4th of Feb- 
ruary 1922, whch is the subject-matter 
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cf this appeal. The objectors lodged an 
appeal against this. order on, the Ist of 
March i922 in the Court of the District 
Judge of Karnal. The, District Judge, by 
an order dated the 25th of August 1922 
returned the memorandum of appeal, 
holding that the appeal did not lie to 
his Court and ought to have been presented 
to the High Court. Accordingly, the ap- 
peal was presented to this Court on the 
16th of October 1922, long after the expiry 
of the period within which it ought to 
have been filed. Along with the memo- 
tandum of appeal an affidavit was filed 
explaining the delay which had taken place 
in presenting the appeal. In the affidavit 
it is stated that “the memorandum of 
appeal was handed over to the appellant 
on the 29th of August 1922, so that the 
appellant may present the same to the 
High Court and the appellant has not been 
negligent in the prosecution of the appeal 
in any way. I further swear that for about 
six months.the appeal had been pend- 
ing in the Court of the District Judge, 
Karnal, and that the appellant had no 
knowledge. before this time that the appeal 
had to be presented to the High Court.” 

In reply to the preliminary objection 
Mr. Mool Chand, Counsel for the appellant, 
has contended that sufficient cause has 
been shown for the -delay and that this 
Court should extend the period of limitation 
under section 5 of the Indian Limitation 
Act. I have to decide whether the cause 
shown is sufficient for ext nding the period 
of limitation under the said section, The 
only excuse put forward in the affidavit 
for not filing the appeal within time in 
this Court is that the appellants had no 
knowledge before the order of the District 
Judge returning the memorandum of ap- 
peal thatit had to be presented to the High 
Court. Mr. Mool Chand has contended 
that iu the warrant for attachment the 
amount of the decree was shown to be 
only Rs. 4,395 and this had led to the 
mistake of filing the appeal.in the Court 
of the District Tudge, Karnal. "The follow- 
ing facts will show that there is no truth 
£r substance in this explanation:— 

(1). On the a:signment of the decree 
to Nur Muhammad Khan and Abdul Aziz 
the latter applied to have their names 
substituted on.the execution record in place 
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-of Marwar Bank. Sher Muhammad Khau, 


the original judgment-debtor, objected to 


this application but his objection was 


overruled on the 4th of October 1917. 
Sher Muhammad Khan appealed to the 
Chief Court against the order over- 
ruling his objection. During the pendency 
of this appeal Sher Muhammad Khan 
died and the present appellants got their 
names substituted on the record in place 
of the name of their father and. prosecuted 
the appeal which was eventually dismissed 
on the 22nd of March r918. 

(2) On the 16th of August 1918 the pre- 
sent appellants objected to the sale of 
the mortgaged property on the ground 
that it belonged to them, and that Sher 
Muhammad Khan had wrongly mortgaged 
it as his property and a decree for its sale 
had wrongly been passed. This appli- 
lication was presented by Mr. Baij Nath, 
a Vakil, at Karnal. It is necessary to 
mention this, because the same learned 
Vakil had .also presented the appeal to 
the District Judge against the present 
order. On the x8th of December 1918 
these objections were overruled. The ap- 
pellants then presented an .appeal to the 
Chief Court. This appeal was dismissed 
on the 14th of March 1919. ‘he appellants 
then filed asuit for a declaration and valued 
their suit at -Rs. 10,000 representing 
the amount of the decree. The suit was 
dismissed on the r1th of February 1920 
and an appeal filed against this order is 
still pending in this Court. 

(3) The mortgaged property was even- 
tually sold, and on the 13th of December 
1920 the sale was confirmed. Against 
this order the appellants filed an appeal 
to the High Court which was accepted 
on the 15th of March r921, and the case 
was. remanded for. a re-decision. ‘The Exe- 
cution Court again decided against the 
objectors and the sale was again confirmed 
by an order made on the r4th of . October 
1921. The appellants again filed an appeal 
in the High Court which was dismissed 
in due course. ; 

These facts clearly show that the appel- 
lants wete perfectly aware that the valuation 
of the suit in which the decree.under execu- 
tion had been passed was over Rs. 5,000 
and that an appeal in the execution pro- 
ceedings would, thetefoie, lie:to the High 
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Court. They themsleves fron time to time 
nail been appealing to the High Court 


` against varivus orders passed against them 


aud they could have been under no 
honest and bona fide mistake when filing 
the appeal to the District Judge. In the 
case of Sarat Chander Bose v. Saraswats 
Debi (1) a Division Bench of the Calcutta 
High Court, under circumstances almost 
similar to those disclosed in the -present 
case, at page 218 made the following per- 
tinent remark :— “Now, under section 21 
of Act XII of 1887, an appeal from a 
decree or order of a Subordinate Judge lies 
to the District Judge, only when the value 
of the original suit in which or in any 
‘procedings arising out of which, the decree 


_ or order was made, did not exceed Rs. 5,000, 


a 


- ted. 


and the appeal lies to the High Court in 
all other cases. The test, therefore, which 
a litigant or his legal adviser has to apply 
when the forum of appeal in an execution 
case has to be ascertained, is what was 
the value of the original suit. It is not 


‘suggested in the affidavit, filed on behalf 


of the appellants, who are themsleves 
Pleaders of distinction, that they were 
not aware, or mistinderstood the effect, of 
this provision of the law; or that they had 
not materials before them sufficient to 
enable them to know the value of the suit. 


` Indeed, the petition of objection, which they 


filed in the Court below on the agth August 
1905, furnishes ample evidence, that they 
had before them at that time, the decrees 
made by the Subordinate J udge and by this 


. Court in the original suit; the first of these 


papers shows, on the face of it, that the 
value of the original suit was Rs. 15,260 
while the second paper shows that the 
appeal against the original decree was 
preferred to this Court. It is manifest, 
therefore, that there was no reasonable 
excuse whatever for the mistake which, 
it is alleged, the appellants commit- 
In their afidavit it is stated, that 
as maintenance had been allowed by the 
decree at, Rs. 198 per year, it did not 
strike the appellants and their legal advisers, 
that the value of the original suit. was 
more than Rs. 5,090. This i: obviously 
an indication that there was - carelessness 
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d) 34 C. 216: 5 C. LJ. 380. 
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on the part of the apoiante if they had . 


icoked into, the papers, with the contents 
of which they appear to have been quite 
famuliar, there would not have been any 
room ior the erroueots. impression. We 


.are unable to hold, thererore, that the 


appellants: have made out suilicient cause 


. within the meaning of section 5 of the 


“ Limitation Act." 

I have taken the liberty of- quotirg 
this passage. because every word of what 
was stated by the learned. Judges of 
the Caleutta High Court applies with equal 
force to the facts of the present case. In 
fact, from the facts stated above it is clear 
that the appellants were fully aware. cf 
the nature of the suit and of the forum of 
the appeal. Curiously enough, the excuse 
pat forward in the Calcutta case was also 
almost exactly the same as is put forward 
by Mr. Mool Chand in his arguments, 
namely, that the amount of the dectreee 
at the date of the present execution was 
shown below Rs. 5,000. In order to ascer- 
tain the forum of appeal, as remarked by 
the learned Judges of the Calcutta High 
Court, the appellants and their Vakil ought 
to have seen what the value of the original 
suit was. They have been doing this while 
filing appeals from previous orders to 
which I have referrred. "There is no reason 


why they shouid have made the mistake ` 


of filing the appeal to the District Judge. 
There was a gross negligence. and care- 
lessness both on the part of the appellants 
and that of their Vakil, Mr. Bei) Nath, 
who appears to have bven their legal ad- 
viser in 'all the previous  proceediugs 
as well. In the case of Ahmad Hassan 
v. Shams-ul-misa (2). Mr. Justice 
Broadway held that, “a legal adviser's 
mistake, in order to justify an extension of 
the period prescribed for presenting an ap- 
peal, must be a bona fide one, and nothing 
can be deemed to be done in good faith 
which is not done with due care and atten- 
tion," A similar rule was laid down in 
the case of Aesal Singh v. Skadi (3), a 
the case of Sant Singh v. Qaim (4) 

Division Bench of the Cbief Court, uidet 


(2) 45 Ind. Cas. 542; ro P. L. R. x918; 69 P, 
W. R. 1918. r 

(3) 43 ind. Cas. - 317; 03 P. R. 1917; 174 P.» 
W.R. 1012; 13 P. LK. tgif. 

(4) as T. R. 1908, ! i 
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the circumrtances exactly ‘the same /as 
in the present case reiused td extend the 
‘period of limitation under section 5 of the 
I, imitation Act, holding that “mere care- 
lessness or oversight of: the appellant or 
. his Counsel in presenting an appeal in & 
‘wrong’ Court, which by the exercise’ of 
due diligence, could have been avoided, 
cannot be recognised as a sufficient reason 
for delay under this section.” . Cases 
might be multiplied in support of the 
proposition laid down in the cases already 
refetred to, but it is not necessary to-do so. 
In fact, the circumstances disclosed iu the 
present case are much stronger than those 
disclosed in the rulings cited before me. ~ 
I am clearly of opinion that, under the 
circumstances established in this case, i 
will not be justified in extending the period 
of limitation under section 5 ‘of the Limita- 
tion Act. I, thetefore, hold that the 
appeal is barred by time and dismiss it 
with costs. =e 


Z. E. Appeal dismissed. | 


MADRAS HIGH COURT. | 
CIVIL APPEAL NO. 56 OF 1921. 

a February 2, 1923. 

Present :—Mr. Justice Phillips and 
| Mr. Justice Devadoss. 
i. BA JANU SAIT—PLAINTIFF 

| . 0 —APPELLANT l 
" ver SUS 
* N. RAMASWAMI NAIDU—DEFENDANT 
7 E —RESPONDENT. S, i 
9 Gon'vact Act (IX of 1872), ss. 23, 24—- Rules 
“framed: by Government io control sale of ceriain 
sgocds in interest of public— Agreement to seil 
pin contravention of ‘rvules—Public policy-—Money 
| paid ‘under agreement, whether can be recovered — 
*"Fraud—tIn pari delicto potior est conditio possi- 
. dentis, :applicability of. . l 
-, Under the rules framed by the Madras Govern- 
-ment relating to control of import and transport 

of rice, the defendant obtained a license {rom 
«-Goyernment under the terms of- which lie was 
. forbidden to sell rice to wholesale merchants in 
- the -port of entry and was only' allowed to sell 
« to retail dealers approved by the Collector. of the 
District. In violation of the terms of that license 
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the deféndant entered into a contract for the sale 
of rice to tne plaintulf wuo had no.ice ol the rules 
and-who was not an approved r.tau dealer within 
tne rules. PiaintiÉ paid tne puichase amount tc 
detendant and tne rice was dehvered to the plaintiff, 
but, shortly atter, the rice was commundcered 
by Government and plaintiff received only the 
actually conuolled price which was far less than 
the amount paid by him to the defendant. in 
‘a suit by the plaintiff to recover the diftes ence 
from the defendant as loss sustained by the traudu- 
lent repres.ntations or the defendant: 

Held, (1) tnat the contract being in contraven- 
tion of the Kegulations nuposed by the ‘Government 
in the interests of the country and ot the general 
public was opposed to public policy and under 
‘Sections 23 anu 24'0i the Contract Act was void, 
and no ciuium coud be legally based upon such a 
contract; [p. 737, Col. 1.] i 
. (2) that uo ciaun comd be based upon the fraud 
of ine detendaut apart from the contract, the 
plaintili being aware of the conditions of the sale 
of tice ; and imac bo.h parties being 7” pari de-1clo, 
the maxim in pare delicto pottor est conduto possi- 
dentis appned, and the Court would, not assist 
the plaiuuit to recover in such a case. |P. 7375 
col. c. | 

Javerbhai Jorabhai v. Gordhan Narsi, 28 Ind. 
Cas. 442; 39 B. 355; 17 Bom. L. R. 259, Mathura 


Teed on. ; 
- Appeal against the decree of the Ccurt 
of the Auditional Subordinate Judge, 


Tanjore, ia Original Suit No. 78 of 1619 
1919 Negapatam 
Sup-Court). 
Messrs. T. 
Sriniv.sa Chea, 
Mr, S. Varadachariay, 


JUDGMENT. 
. Phillips; J.—The plaintiff and. the defend» 
ant are both merchants of Negapatam aud 
the plaintiff entered into a contract for the 
purchase of rice irom the defendant cn the 
terms of Exhibits A and Ar. At the time 
when the contract was entered into, namely, 
July ro, the import of rice was controlled 
by Government aud rules were framed in 
accordance with which alone import and 


tor the ALQfp-i.at 0. 
for the Respondent, 


- transport of rice was permitted. The defend- ` 


ant obtained a license from Govetument 
to import certain rice from Burma aud it 
was ihis.rice which be agierd to sell to the 
plaintiff, ‘The rice’ was delivered to the 
piaintif, but, shortly 
were commandeered by Government ana the 
plainti received only the actual controlled 
price, whereas he had paid to the defendant 


a considerably larger sum. The balance 


a> 


N arásimha lyengay and N. 


afterwards, 2123 bags 


Ramkumar Saha, 35 ind. Cas. . 
305; 43 C. 790, 23 C. L. J. 26; 20 C. W. N. 37%. 
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ef 1320 bags -had already been re-sold 
by the plaintiff and Government took 
no action in regard. to them. The 
plaintiff now claims damages for loss 
he has sustained by this 
actiou on the part of Government and alleges 
that he sustained this loss owing to the 
fraudulent representations of the defendant. 

A question has.now been raised in appeal 
as io whether the plaint contract was not 
one; that was void, as being (1) opposed to 


= - T€ wh 


wasnotraisedinthe pleadings in the lower 
‘Court, butitisevident from the Subordinate 
Judge's judgment that it was, at any rote, 
raised at the time of arguments, and when a 
question of this sort is raised, I think that 
a Court should take notice of it, even though 
it does not appear in-the pleadings [vide 
Scott v. Brown (x)) and this case can, I think, 
be disposed of upon this ground. When the 
contract was entered into, the defendant, 
under the terms of his license, Exhibit III, 
was forbidden to sell this rice to other whole- 
Sale merchants in the port of entry and 
he was only allowed to sell to retail dealers 
in the- port of entry who werc approved by 
the Collector of the District. Admittedly, the 
plaintiff was not one of those approved 


dealers and he was a wholesale. merchant. - 


Thus, these restrictions have been Contraven- 
ed by th^ sale to the plaintiff. Itis contend- 
ed for the plaintiff that. he.was not aware 
of these restüctions, and the lower Court 
mas found ia somewhat peculiar language 
that "there is no doubt that defendant 
was a party in pari delicto-so “far .as his 
obligations- were coneerned to the Director 
of Civil Supplies * .* .*, But there are 
no conviucing circumstances to show that 
piaintiff was aware -on the date of the suit 
Contract, that defendant was committing 
a breach of a legal duty by.entering into the 
suit transaction 9* -* * and I am, not 
prepared to hold that. both. the parties 
are in pari delicto though. one .of them is 
and thatis the:defendant. " tis unneces- 
sary to discuss -here -whether a contract 
would only be void if-the plaintiff entered 
into it, knowing that it was in breach of 
public policy, or illegal for I think that, 
in the evidence-on-record, there is sufficient 
to establish plaintiff's: knowledge. 


(1) (1892) 2 Q. B. 724;01 L. J. Q. B. 738; 


-aR. 42; 67 L. T. 782; 41 W. R 116; 57 1- P.213. 
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Ihe contract, Exhibit A, reads as follows: 
“TI have settled price with you at the Con- 
troller's rate for the rice coming for ine by 
the Viravu Steamer and marked ‘N. R” 
If perhaps the Madras Director of Supplies 
should ask tke said bags from me and if 
I should have to give the bags to him, : 
I shall return to vou tke money you have 
given me with one per cent. interest. ” 
Similar conditions appear in the cornter- 
part executed by the plaintiff to the defenc- 
ant Exbibit Az. The rates are not specified 
in these two documents, but a separate 
document bearing the same date was written 
by the defendant to the plaintiff in which 
the rates of the varicus kinds of rice are 
set forth. It is plaintiff’s case that these 
were the agreed rates, he being informed 
by the defendant that they were the Con- 
troller’s rates ; but the defendant states that 
these rates were only given by him approxi- 
mately as he did not know the exact rates 
üxed by the Controller until the ISth of 
July. On this point I think it is clear 
that the plaintiff's case is correct and that 
the rates were agreed upon as per Exhibit B. 
The defendant knew that he was not. allowed 
to sell to the plaintiff and naturally would 
want some higher profit than the four annes 
&-bag allowed to him by Government, 
and, if he entered into such a contract, 
he would naturally fix the prices at some- 
thing higher than the controlled rates. 
Plaintiff being a big mercbant in the place, 
must have known that he could not purchase 
rice except by permission from Government 
and, therefore, he was probably very willing 
to pay defendant these higher ratesin order - 
to secure the rice; when there was control 
of rice imports and rice sales set up in 
Negapatam as in other places, it is impossible 
to believe that the plaintiff, who was himself 
a big rice merchant. did not know these 
facts. The mention in the contract of the 
possibility -of the rice being taken by the 
Director of Civil Supplies is quite sufficient 
to put him upon notice of the control and 
ci the. various regulations which had been 
prescribed with reference to the sale.of rice. 
The plaintiff's contention that-he did not 
know that the rates in Exhibit B were 
not ontrolled rates is somewhat futile, 
for no man ofreasonable. prudence would 
haye entered into such a large contract, withe 
out taking some steps to ascertain what were 
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the. proper rates and’ it is unlikely that ine 
would have . been content with this 
simple.document, Exhibit B.. If the plaintiff 
was aware. of 
the sale of rice, conditions.which had been 
enacted. by Government. for the good .of 
the country generally; it is obvious that, in 


entering into this contractin contravention : 


of those conditions, the plaintiff. knew, that 
he was inducing the defendant to sell the 
riceto .him,.and that such sale; was un- 
" doübtedly .opposed to public policy; if 
not actually illegal. No . evidence has 


been:let in: to show. what were the actual 


Notifications of Government at the time, 
or waetüer the: license,- Exhibit III, was 
based:..upon those Notifications; 
therefore,.itis perhaps. doubtful. whether 
the contract was actually opposed to law, 
but, when it.was in contravention of regula- 
tious imposed for the good of the country 
andthe general public, it is clear-that the 
coutract ‘was opposed .to. public policy. 
Uader sections 23 and.24 of the Contract 
ict: the contract is, therefore, void and 
the plaintiff can bass no claim upon it. 
It is, however,. contended that his action 
is.not.based upon.the contract but. upon 
the. fraud .of the defendant: but; even if 
such fraud had been.established and-I have 
held above that I.do not think. it has been 
—the plaintiff must have been aware of 
- tlie.conditions. governing the. sale of rice 
- when: he entered: into.the.contract.and this 
.plea would. still not: be .good: for, even 
if.the.claim.is based upon fraud, there can 
be.no-claim.apart-from the contract. "When 
-both parties: are ?n- part delicto the maxim 
in: pari deliclospotior. est conditio possidentis 
"applies. andi the Courts will not assist-the 
plaintiff. to. recovetin:such a case.’ - + 
If it. were necessary to-do so, I would 
' hold that the payment by the’ plaintiff 
of. the sum.of Rs. 3,000 on the 21st 6f-July 
to .the defendant is proved. -The lower 
: Court has; no doubt, found that it-is-proved, 
but unfortunately only one of the.plaintiff's 
accounts. was "translated -in that. Court 
. .and;. although: plaintiff’s-witness No.- 3 in 
the witness-box produced the. accounts and 
on reference to'them mentioned- details, the 
lower Court has? held. that -there was .no 
Corroborative ptoof; We have the' evidence 
not only ofthe plaintiff's but of plaintiff's wit- 
‘nesssNo. 3 as to.the payment and it is strong- 
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iy corroborated by the plaintiff's accounts 
which.there seems to-be no reason to distrust- 
His omission to examine two of the defend- 
ant's gumastahs to whom the money was 
paid cannot have much.importance, for al- 
though they are said to have left: defendant's 


Service, one would have expected defendant 


to examiue them to contradict the alleged 
payment.to them.. Thereis also considerable 
ground for suspecting- the- truth .of. the 
defendant's accounts, but as this point 
is not necessary for the determination 
of the appeal, I will not go into this question 
in detail but merely state -that I consider 
that the payment of Rs. 3,000 is pioved. 
The plaintiffs suit must, however, ‘fail 
and this appeal bedismissed, considering 
defendant's conduct, each party will bear 
his own costs. "s i 
Devadoss, J.—The plaintiff appeals against 


the decree of the "Temporary Subordinate 


Judge of Tanjore who dismissed his suit. 
The plaintiffs case as disclosed..im the 
plaint is that he contracted with the defend- 
ant to buy 300 bags of rice at prices noted 
in Exhibit B;: that he incurred certain 
charges for removing the bags of rice from 


, the wharf to his godown; that a good portion 


of the rice was commandeered by the Direc- 
tor of Civil Supplies, Madras, and that 
he sustained loss:thereby, and the defendant 
being guilty of fraud is liable for thé‘ loss 
sustained: by him. The defendant’s case. 
is that the -plaintiff ‘contracted with him 


-to buy imported rice at the rate fixed by 


the Director of Civil Supplies; that he-paid 
only. the price of the rice supplied less a 
small amount; that he gave delivery at tbe 


‘wharf; that he is not guilty of any fraud, 
and that he is: not liable to make good 


any loss the -plaintiff may have sustained 
by a:portion of the rice sold being command- 


-eered- by-the Director of' Civil Supplies: 


The main contention urged by the appel- 
lant-is-that a:sum- of Rs; 3,000 paid by’ him 
on 2rst July, r9gr9 was: not given ‘credit . 


‘to inthe defendant's books. According ^ 


to his-case he paid asum of Rs: 48,996 and 
the defendant- admits. all the’ payments 


but -a süm-of Rs. 3,000. The question 


is whether-this sum was-paid by the plaintiff 
to the defendant-on 21st July igrg. The 
plaintiffs evidence .is that it was paid 
to'the defendant's -clerks on the 21st’ July 
I9gr9 in two:sums Rs. 1,000 and Rs. 2,000 
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. and he is corroborated by his accounts. 
The defendant’s books do not show the 
receipt of Rs. 3,000. In order to deter- 
mine whether the amount-was paid by the 
plaintiff or not, we have to see what the 
rates at which plaintiff contractéd to buy 
the rice imported by the defendant were. 
If the contract rates were those mentioned 
in Exhibit B, the plaintiff's case is rendered 
very probable. In this connection a few 
facts have to be remembered. At that 


time there was tice control in this Prese-: 


dency. The defendant was given a permit 
or license by the Director of Civil Supplies, 
Madras, to import rice from Rangoon and, 
according to the terms of the license, Ex- 
hibit III, he could sell only to licensed 
.dealers at the rates fixed by him, and should 
not sell to any wholesale merchant in 
Negapatam. The plaintif was not a 
licensed dealer and was not authorised 
to import rice and he could not buy rice 
in Negapatam from any licensed dealer 
as he is a wholesale merchant, and according 
to the terms of the license granted by the 
Director a wholesale merchant could not 
buy in Negapatam, rice imported by any 
rice dealer. ‘Therefore, he must have con- 
sented to pay a higher price than the Direc- 
tor’s price in order to secure a large quantity 
of rice*which he could sell at a considerable 
profit. 

The defendant having sold to the plaintiff 
^ who is not a licensed dealer in contravention 
of the terms of Exhibit III, the Director 
ei Civil Supplies ordered the forfeiture 
of the deposit of the Rs. 5,000 made by the 
defendant and the defendant petitioned the 
Director as will be seen from Ebxibit XII, 
to reconsider his case and to pass orders 
cancelling the order of forfeiture by trying 
to make out that he was not guilty of w Iful 
breach of the conditions of the license. 
In these circumstances, it is unlikely that 
he would admit that he sold the rice at the 
prices mentioned in Exhibit B. His ex- 
planation is that Exh bit B` gives only 
tentative pricés in order to enable the 
plaintiff to have the money ready to be paid 
as soon as the ship bringing the rice arrived 
in port. Exhibit A is the contract signed 
by the defendant and Exhibit Ax ia the 
eounter-pait signed by the plaintiff If 
the defendant’s cage is true, he could very 
. well have mentioned in Exhibit B, that 
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these prices were oniy "tentative - T l 
and the real prices would be those fixed 
by the. Controller. If his case were true, 
why was not Exhibit B made a part of 
Exhibit A or Exhibit Ar? Itis on a separate 
sheet of paper which could be suppressed 
if the parties wished. His explanation, 
therefore, that these prices were only tenta- 
tive prices cannot be accepted, and from 
the conduct of the parties it is quite clear 
that Exhibit B contains the real contract | 
ptices as settled between them, for it is un- 
likely that the plaintif’ would have paid a 
large sum of money, neatly amounting to 
half alakh of rupees, without ascertaining . 
what the prices fixed by the Director were. 
Considerable argument was advanced as 
regards the state of accounts of the defend- 
ant. ‘There is a sum of Rs. 3,000 credited 
on 21st July 1919 in his booke for which 
he does not give a satisfactory explanation: 
His evidence on that point is very unsatis- 
factory and, therefore, Ihave.no hesitation 
in holding that Rs. 3,000 was paid to him 
by the plaintiff on the 21st of July 19170. 
The next point argued is as regards the 
charge incurred by the plaintiff for removing 
the bags of rice from the wharf to his godown. 
The agreement is silent as to the place of . 
delivery. It is not clear why the plaintif 
should have paid the charges for removing 
the bags from the wharf without requiring - 
the defendant to deliver the goods at his 
godown, or asking him to meet the costs 
of the removal.: There is nothing in the 
documents to show that the defendant 
undertook to bear the charges of carting 
the rice from the wharf to the plaintifi's 
godown, ‘The plaintiff not- being a licensed 
dealer and knowing he was violating the 
terms of the license, Exhibit III, he was - 
anxious evidently: to remove the bags 
as soon asthey were landed andit is likely 
that hetook delivery at the wharf. There 
is evidence on the side of the plaintiff that. 
the delivery was to be at the wharf, , Whe- 
ther that was so or not, the plaint ff volun- 
teered the payment of the charges for the 
removal of the rice from the wharf to his 
godown and he cannot in law claim them 
from the defendant. 
| He claims damages on the ground of js 
caused by the rice being commandeered 
by,the Director of Civil Supplies, and his 
being paid a sui. not less than that cone. 


L 
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tracted for by him. It 1s unnecessary to deal 
with this question at length in the view 
I take of the questions of law. in this case. 
Two questions arise for consideration in 
this case: (1) Is the contract entered 
into by the plaintiff with the defendant 
legal or not ? and (2) if it is illegal, can the 
plaintiff get back the amount paid by him ? 
the defendant evidently did not plead the 
illegality of the contractas he was trying to 
get back fromthe Director of Civil Supplies 
the amount of deposit made by him for ob- 
taining the license, Exhibit III, which that 
officer had directed to te forfieted. It 
is urged by the appellant that this point 
was -not raised before the lower Court. 
There is some indication in the judgment 
of the learned Subordinate Judge that 
this question was argued before him. Other- 
wise, I fail to see how he could have referred 
.to Nathu Khan v. Sewak Koert (2)? and 
distinguished it from the present. Whether 
the point was specifically raised in the 
lower Court or not, this Court has to see 
whether the plaintiff should be given any 
help in getting back the money which he 
paid under a contract which is illegal, as 
be ng opposed to public policy In Scuté 
v. Brown (1) the Court of Appeal held that 
a contract between two parties for the 
purchase of shares in order to. induce other 
persons to buy shares believing that the 
shares were selling at a premium when 
there was no bona fide market for them 
was an illegal transaction and cou d be made 
the subject of an indictment for conspiracy 
and no action could be maintained in respect 
of such agreement or pu chase of shares. 
Lindley, I.. J. observed at page 728, “no 
' Court ought to enfo ce an illegal contract 
or allow itself. to be made the instrument 
of enforcing obl gations alleged to arise 
out of a contract or transaction which is 
illegal, if the illegality is duly brought 
to the notice of the Court, and if the person 
invoking the aid of the Court is himself 
implicated in the illegality. It ma:ters not 
whether the defendant has pleaded illegality 
or whether he has not. If the evidence 
adduced by the p aintiff proves the illegality 
the Court ought not to assist hm If 
authority is wanted for ths p oposit on, 
ít wll be found in the well-known judgment 


'(») $ Ind. Cas. 161; 15.C. W N. 408. 
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of Lord Mansfield in Holman v. Johnson 
(3)." The facts appearing in the evidence 
in this case being clear, namely, that the 
defendant was not authorised to sell to the 
plaintiff and that he was not authorised 
to sell at rates higher than those fixed 
by the Director of Civil Supplies, and the 
plaintiff was not a person licensed to buy 
wholesale at Negapatam controlled rice, 
I have no hasitation in holding that the 
contract is an illegal one, as being opposed 
to public policy. The next que tion is 
whether the plaintiff should be helped by 
the Court in getting back the money paid 
in execution of an illegal contract. No 
doubt in this Court the respondent relied 
upon the illegality of the contract in resisting 
the appellant's claim. His contention is 
that he is entitled to get relief on the ground 
that he does not seek to enforce the terms 
of the contract but only to get back money 


paid by him to the defendant for a consider- 


ation which failed. In Javerbhai Jorabhai 
v. Gordhan Narsi (4) certain alienations 
were made in contravention of the Bhag- 
dari and Narwadari Tenures Áct and the 
High Court held that, though the alienations 
were illegal and void as contravening the 
terms of the Act, yet the money advanced 
for the alienation could be recovered. 
Though at first sight it may appear that 
the case supports the plaintiff's contention, 
yet, on a close perusal of the judgment, 
it would be clear that the learned Judges 
rest their dec sion on a separate covenant 
whereby the mortgagor undertook to repay 
to the plaintiff the amount lent. At page 
366* the learned Judges observe: ‘‘ But 
there still remains the question whether 
the plaintiff is not entitled to recover: for 


breach of a separate covenant contained 


in the deed of mortgage.: That covenant 
was passed by the defendant-mortgagors 
in the following terms :—' If there should. be 
any hindrance or obst uction concerning the 
house, or if the house should be taken out 
of your possession, then we and our property 
and our heirs and representatives are liable 
for any loss you may suffer and for yout 
moneys advanced'..... Here the covee 
nant covers as well the cases where hind- 


(3) (1775) £ Cowp. 341; 98 E. R. 1120. 
(4) 28 Ind. Cas. 442; 39 B. 358; 17 Bom. L. 
R. 259. 

*Page of 39 B.—i E4.] 
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'rance or obstruction should occur, in taking 
‘possession .as the case where possession, 
after having once been obtained, is after- 
wards taken away from the purchaser. " 
In the present case there is no separate 
Covenant for the return of any money 
that may be: due to the plaintiff as 
the difference between the price that might 
, be paid by the Controller of Civil Supplies 
and the contract price. Whether such 
a contract would be legal or not it is un- 
necessary to consider as there is none set 
up in this case. The next case relied upon 
by the appellant is Mathura Mohan Saha 
v. ` Ramkumar Saha and Chittagong 
District Board (5), where it was held, 
that “where a Corporation receives money 
or property under an agreement which turns 
out to be ullra vires or illegal, it is not entitled 
to ‘retain the money. ‘The obligation to 
do justice rests upon all persons natural 
and artificial; if one obtained: the money, 
or property of others; without authority, 
the jaw, independently of express contract, 
will compel restitution or compensation.” 
In that case there was no performance 
cf the contract entered into by the Corpora- 
tior and the learned Judges held that 
‘the relief is granted not upon the illegal 
contract nor according. to its terms, but 
on' an implied contract by the Corporation 
to return or,»failing to do that, to make 
compensation for property or money’ which 
‘it has no right to retain. " 
case the contract was fully performed by the 
plaintiff taking delivery of the 300 tons 
cf rice contracted’ for and he only claims 
compensation for the difference in ‘price 
_ between that paid by him to the defendant 
and that paid to him by the Director of 
Civil Supplies. In the first place, there is 
no covenant by the defendant to make 
good any loss that might occur to:the plain- 
tiff by. the rice being commandeered, and in 
the next; the contract has been fully per- 
formed: The plaintiff contracted to buy at 
the rates mentiqned in Exhibit B and paid 
accordingly. The Director of Civil Supplies 
commandeered the rice as he was entitled 
to do and paid the plaintiff its price accord- 
ing to the terms of-the license under -which 
the rice was imported. The case might 
. be different if the rice had ,been.commandeer- 
- (5). -35 Ind..Cas. 305; 43 C. 790;..23. Ci. Iz. T. 
pA & W. N. 379. T a Pur J 
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ed before the plaintiff took delivery, but 
when once the contract is-completed by ` 
delivery, it-is difficult to understand how 


the plaintiff could seek relief against the - 


defendant on the ground that the: Director 
of Civil Supplies commandeered the ‘rice 
from him. He no donbt relies on the alleged 
fraud of the defendant in not disclosing 
the contents of Exhibit I by which the 
Director of Civil Supplies informed: the 
defendant to hold the goods at his-disposal | 


as the shipment was under the license 


granted to him. Granting that Exhibit I 
was not shown to the plaintiff, he has no 
reason to complain. Exhibit I does not 
import a new condition which is not to be 
found in Exhibit IIT. It cannot be c^n- 
tended with any: show of reason that the 
pla ntift was unaware of the- contents of 
Exhibit III. Exhibit III makes it clear 
that the licensee should hold the quantity, 
imported at the disposal of the Director 
and the explanation of the clause “ that the 
whole rice imported on this license must be 
placed at the disposal of the Government ” 
is, that “it can only be sold to merchants 
or dealers selected or approved, by the 


‘Director of. Civil Supplies, or some one 


authorised by him in this behalf". That 
being so, Exhibit I does not import any new 
term or put any restriction upon thé defend- 
ant with regard to his dealing with the 
Imported rice, which was not contained 
in Exhibit III. It is, therefore, not-clear 
how the plaintiff could contend: that’ the 


defendant is responsible for the loss sus- 


tained by him, by the non-disclosure of 
the contents of Yxhibit I. In Svintvasa 
Aiyar v. Sesha Iyer (6), it was held that 
a marriage brokerage agreeement is un- ` 
lawful and void and brokerage paid there- 
under is recoverable if the agreement or 
a substantial part of it is not performed.” 
Oldfield, T., relies upon Taylor v. Bowers (7) 
and observes, “the exception to the general 
tule, based. on the absence of any or of 
any substantial performance, is clearly 
recognised "without reference to -the -dis- 
tnction proposed:in: a case later than 
tke: majority of _ those relied on“ by 


A (6) 4I. Ind. Cas. 79 : iM. I "A E w. = 
34 M. = . 282. 3 4 973 L * 42; 
(7) (1876) t Q. B. 201: 45 I, J. Q. B, 1633 


, 
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the learned Judges, in Taylor v.-Bowers (7) 
in ‘which the object of the .agreement a 
fraud on creditors would, if persisted in, 
have resulted in the frustration. of the 
Insolvency Law." The learned Judges gave 
relief to the plaintiff on the ground that tke 
agreement or a substantial portion of it 
was not performed. In the case of Taylor 
v. Bowers (7), the facts. were-" the goods 
were made over-to Alcock for the purpose 
of defrauding the .plaintiffs creditors. 
But they were made over by Alcock to the 
defendant ‘without: the plaintiff's authority; 
and not in furtherance of the fraudulent 
purpose for which they had been assigned 
tokim. And while the fraud on the plaintiff's 
creditors originally contemplated _ re- 
mained wholly unaccomplished, the plain- 
tiff repudiated- what had been done, 
and claimed to have the goods restored 
to him, which done, they world have 
been | again available -to -the creditors.” 
Cockburn, C. J., held: “ Now it seems to us 
well.established that where money has been 
paid, or goods delivered, under an unlawful 
agrecmerit, hut there has been no further 
performance of it, the party paying the 
money or delivering the goods may repudiate 
the transaction, and recover back his money. 
or goods." In the present case, as I have 
observed, there has been a complete  per- 
formance ‘of the contract and the case in 
Srinivasa Atyar v. Sesha Iyer (6) doés not 
help the appellant. In Bhikandhat v. 
Hiralal (8) there was a condition in a 
lease -of tolls that the lessee should not 


sub-let the tolls. without the : permission of. 


the Collector. ‘The plaintiff, the lessee, : ued 
‘the defendant, the sub-lessee, for certain 


moneys due to him under the sub-lease. | 


The defendant contended that the contract 
was void and no’ money was recoverable. 
The learned Judges-held that the restriction 
as- regards the sub-lessee was in the intere: ts 
of 'tevehue and not for the benefit of the 
public. They observe at page 625: “ The Act 
impos ng tolls is an Act passed for the benefit 
of the revenue and not an Act for the p o- 
tection of public morals such as the Abkari 
and ‘Opium: Acts ate‘in th s country andthe 
Ijcensing Acts are in England, and to 
which different considerations apply." They 


* 


: (8) 24 B, 622; 2 Eom. L. R. 483: 12 Ind. Dec, 
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gave a decree to the plairitiff:on the ground 
that the defendant ‘was liable to make 
good the amount due to the plaintiff. But 
here the rice control was established during 
War conditions and was continued for 


- the benefit of the public:after the ‘War was 


over on account of the economic conditions 
prevailing then and itcannot be, therefore, 
contended that the control was in the 
interests of revenue and the violation 
of the rale would not stand in the way 
of the ‘plaintiff getting relief. It is not 
suggested for the appellant that the rules 
under which rice was imported from Rangoon 


were ullra vires or that the rice control 


was not under proper statutory provisioris. 
Under the Ordinance, promulgated, during 
the- War and afterewards, rice control was 
established in various parts of the country 
and the Director of ‘Civil Supplies, Madras, 
was-authorised to issue permits and licenses 
and the. licensees or permit-holders ‘could 
only deal according to: the ‘terms, of the 
license. . The rice control was for the benefit 
of the public and any violation of the rules 
is opposed to public policy. Itis unneces- 
sary to notice all the cases relied upon by 
the parties as it is quite clear that the 
Court should not render its aid for the 
purpore of helping the plaintiff and get 
back money which he paid under a contract, 
whcih was opposed to public policy and, 
therefore, void. In this case, the contract 
has been fully completed and the plaintiff 


“who seeks relief on the ground of fraud is 


not entitled to it,as I find on the evidence 


that he was not deceived as regards the terms 


of the license and his conduct in getting 
rice without a license to buy in Negapatam, 
was in violation of the rüles framed in the 


.interests of the public. This point is fatal 


to the plaintiffs case and he is entitled 
to no relief. The defendant's conduct was 


.grossly improper in having sold the -rice 


ünported by him under the license granted 
by the Director of Civil Supplies to an 


.unlicensed person and, therefore, he is not 


entitled to his costs. | 

Tne appeal is dismissed and, in the cir- 
cumstances of the case, both parties should 
bear their own costs. 


v.N. V2 A bbeal dismissed, 
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First Crvi, APPEAL No. 885 or 1918. 
um February I2, 1923. 

Preseni.—Mr. Justice Broadway and Mr. 

E Justice Zafar Ali. l 
"^ BHAGWAN DAS-—PLAINTIFF—ÀP- 

; PELLANT 
P .  .  UEFSUS 
Musammat PARBATI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Hindu Law— Joint family—Separation in food, 
residence and worship— Pavtition—Presumption— 
Enjoyment of family properties by divided member— 
Ouster— Partial partition. 

From the separation of the members of a joint 
family in food, residence and worship, owing 


to the fact that in order to manage the family: 


business and property at different places the mem- 
bers had to go to and to live in those places separate- 
ly, it does not necessarily follow that the family 
had divided. [p 744, col 2.] 

Where a member of a Hindu family who is divided 
in status from the other members is in enjoyment 
_ of a edis of the family properties, while other 

members enjoy other portions, he is not, in law, 
excluded and ousted from these other portions, 
so as to disentitle him to his share of those portions, 
however, long may be their enjoyment by others. 
[p. 745, col. 1.] f 

.Kiwmnarappa Chettiar v. Saminatha Chettiar, 
52 Ind. Cas. 470; 42 M. 431; 36 M. L. J. 612; (1919) 
M. W. N. 328, relied upon. __ i 

A family may remain joint with regard to some 
properties after a separation in regard to the others. 
Therefore, the mere fact that there has been a 
partial partition of the family property does not 
effect the rights of the parties to sue for partition 
in regard to other properties which remained un- 
divided. [p. 745, col. 1.] 

. Ajodhya .Pershad v. Mahadeo Pershad 3 Ind. 
: Cas. 9; 14° C. W. N. 221, Gavrishankar 
Parabhwram v. Atmaram Rajaram 18 i 
611; 9 Ind, Dec. (N. $.) 916, Purushotiam 
v. Aimaram Janardan; 23 B. 597; 1 Bom. 
L. R. 76,12 Ind. Dec. (N. 5) 399, Muthusami 
Mudaliay v. Nallakulantha Mudaliar, 18 M, 418; 
6 Ind. Dec. (N. S.) 640, relied upon. 
' First appeal from the decree of the 
Subordinate Judge, First Class, Hissar, 
dated the 28th November 1917. 


Bakhshi Tek Chand, for the Appellant. 

-Pandit Nanak Chand and Mr. Rustom- 
jee, for the Respondents. 

JUDGMENT.—-This first appeal arises 
out of third suit for partition of the prop- 
-erties which once belonged to the joint 
family composed of Paras Ram, a Jaini 
Mahajan of Sirsa, and his five sons, (1) Dil- 
sukh,.(2) Gaja Nand, (3) Dhan Raj, (4) 
Balmokand and (5) Lakhmi Chand. The 
home of the family was at Sirsa but differ- 
ent members of it kept shops and carried 


INDIAN CASES. 


` [1023 


on business at Sirsa, Fazilka, Anupgarh 
and Minchinabad, respe-tively. The lat- 
ter two towns are in Native States. The 
estate of the family consisted of immove- 
able properties situated in all these towns 
and also of moveables and outstandings 
relating to the shops at these places. 
Paras Ram died in Sambat 1952. None 
of his five sons had male issue. Dilsukh 
(x) died in his lifetime in Sambat1940. Bhag- 
wan Das, plaintiff, is his adopted son. Ram 
Kishan, who figures as defendant No. 3, 
was the adopted son of Lakhmi Chand (5). 
Gaja Nand (2) died in 1908 or 1909 without 
adopting any one, but his remaining two 
surviving brothers have left adopted sons. 


The first suit for partition was instituted 
in 1910 by Ram Kishen, and a preliminary 
decree was passed in his favour in IQII 
declaring him entitled to }th share in the 
family estate.. But before actual parti- 
tion the parties made a compromise in 1912 


‘according to which some properties were 


agreed to be partitioned and the rest were 
left joint. Gaja Nand had died prior to thé 
suit. 

‘The second and third suits w^ re both 
instituted in the Court of he Subordinate 
Judge, Hissar, on the21st November -and 
1st December 1915; respectively—the one by 
Bhagwan Das and the other by Ram Kishen, 
The two surviving sons of Paras Ram and 
the adopted sons of their deceased brothers 
were impleaded as defendants in both. 
Bhagwan Das and Ram Kisben admitted 
each other's claims which shows that they 
were acting in concert though they elected 
to sue separately. Ram Kishen's suit was 
dismissed by the First Court and his appeal 
to the District Judge was also dismissed. 
He.came in second appeal to this Court and 
we, by our recent judgment dated the 17th 
January 1923, accepted his appeal, set aside 
the orders of the Courts below and directed 
that a preliminary decree be passed against 
Bhagwan Das holding him responsible for 
the rendition of the accounts oi the prop- 
‘erty in ‘suit. We held in that case that 


“the jointness of this family came to an : 


end in 1912 but that it was ` specifically 
agreed that certain property should continue 
to remain joint as before and that the Brit- 
ish Courts -had jurisdiction to deal with 
the suit as instituted including the im- 


- 


»- moveable property- situated 
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in Native 
States." - 

On the pleadings of the parties the lower 
Courts settled the following issues :— 

(i) Has not.this Court jurisdiction to 
entertain a suit for partition in respect of 
the . property situate at Anupgarh, Min- 
chinabad and Fazilka? 

(2) Is the plaintiff’s suit in respect of 
the whole or any portion of the property 
in suit barred by time? 

. (3). What is the extent of the plaintiff's 
share in the property in suit? l 

(4) Are the two shops and house, situate 
at. Sirsa, and entered in the plaintiff's list 
as Nos. 6, 7 and 8 liable to partition and is 
plaintiff entitled to a-.share? 

(5) Is not the plaintiff entitled to a 
share in the sale proceeds of. the joint 
family property at Fazilka ? 

. (6) Is not the plaintiff entitled to à 
share in the private property of Gaja Nand, 
deceased ? 

(7) 1f so, is the suit in respect of Gaja 
Nand's property within time? | 

(8) Should all or any portion of the 
property entered in the defendant's list 
of date (showing property held by the 
ren d) be included in the suit for par- 
t.tion 


The findings arrived at by the lower 
Court were :— 

(1) That the Court had no jurisdiction 
in respect of the immoveable properties 


situated in Native States but had jurisdic- . 


ton with regard to moveable property 
even if it was beyond the limits of British 
India. 

(2). That though the family had ceased 
to be joint, the members thereof rema‘ned 
co-owners of the family estate; that, there- 
fore, the defendants' possession was not 
adverse to plaintiff but that his claim to 
moveable property was barred by time be- 
cause Art. 127 of the First Schedule to 
the Limitation Act of 1908 was not appli- 
cable to his suit. ' 

(3) That the plaintiff was entitled to 
'$rd share in the family estate. 

(4). That shops Nos. 6 and 7 and house 


No. 8 belonged to the joint family but that. 


plaintiff’s claim with regard to the house 
and shop No. 7 which. had been sold was 
..-barred by. time. af pai 
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- (5) That his claim to Fazilka property 
was untenable and was barred by time. 

(6) That his claim to Gaja Nand's pto- 
perty was barred by time. 

Upon these findings the lower Court pass- 
ed a decree to the effect ''that the plain- 
tiff be given by partition 4rd of houses 
Nos. I and 3-6 and that plaintiff shall bring 
into the hotchpot Rs. 2,000 received by 
him by sale of a shop at Minchinabad." 

. Both the parties have appealed . each 
to contest the findings in favour of the other. 
But the question most strenuously argued 
before us is that of limitation. Mr. N. C. 
Pandit contended on behalf of the defend- 
ants that, as it was admitted that the fami- 
ly was not joint at the time of the suit, 
the onus of proving that it was joint 
that was on the 
plaintiff; that not only had he failed to 
discharge that onus but that there was 
evidence on the record to the contrary 
proving that he had been turned out and 


excluded from the family property for more . 


than I2 years. He cited and relied upon 
Ram Ghulam Singh v. Ram Behari Singh 
(x), Obhoy Churn Ghose v. Gobind Chunder 
Dey (2),Sham Lal v. Chhajju Mal (3), Mehr 
Singh v. Devi Dyal (4), Bala Bux v. 


Rukhmabai (5), Budha Mal v. Bhagwan Das : 


(6), Raghunath Bali v. Maharaj Bah (7), 
Ganesh Appayt 
(8), Banoo Tewary v. Docna Tewary. (9) 
Jagjivandas v. Bat Amba (x0); and 
Trevelyan’s Hindu Law, II Editicn, 
page 216. ` 


(x) 28 A. 90; A. W. N. (1895) 234; 8 Ind. Dec. 
$ 


. $. 65 : 
(2) 9C. 237; 7 Ind. Jur. 361; 6 Shome X. R. 
51; 4 Ind. Dec. (N. s.) 808. 

(3) 19 Ind. Cas. 51; 31 P. W. R. 1913; 76 P. L. 


R. 1913. 
4 ce Ind. Cas. 50; 38 P. R, 1912; 32 P. W. 


7 19 P. L. R. 1912. 
R. 1912; 19 C. W. N. 642; 
470. 


(N 


o C. 725; 30 I. A. 1391 7 
ns L. R. 459; 8 Sar. P. C. J. 47 
6) 86 P. R.. 1886. 
7) ii C. 77512 I. A. 112; 4 Sar. P. C. J. 
642; Rafique ' & Jackson s P. C. No. 90; & Ind. 
V. (N. S) 1277. 
M pa : Ree Ind. Dee. (M. 5.) 220. 
S 24 C. 309; 12 Ind. Dec. (n. 8.) 873. 
.[10) 25 B. 362; 3 Bom. L. R47 
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BHAGWAN DAS v. PARBATI. 
But we are of opinion that the evidence 


"on the record establishes that the family 


remained joint till 1910 when Ram Kishen 
.' brought his first suit for partition, and 
e that. the fact and 
; which the-lower Court ‘drew the conclu- 
-.'sion that plaintiff has separated from the 


circumstances from 


family are'insuffücient to support it. These 
facts may be considered one by one. 


(1) In a deposition ‘before the District. 


Judge, : Minchinabad, Bhagwan Das, plain- 


tiff, stated as below on the 19th March 


1906 : — 

" I svas adopted in Sambat 1940 or Sam- 
bat IQ4r. At that time Dilsukh was not 
alive, Paras Ram recognized me as ‘the 


adopted son of Dilsukh * * bi c 


- The defendant (Balmokand) and his bro- 


family. property at Anupgarh and Minchin-. 


^ 


thers .denied the factum of my adoption 


_. from Sambat 1958. I had lived with them 


up to.that time and I had a joint board 


- with them: J have ever since been restid- 


ing 
. and his brothers at Anupgarh.” 


in the joint shops of the defendant 

- This statement clearly shows that, though 
after the death of Paras Ram his sons Bal- 
mokand and others denied plaintiff's adop- 


tion,he continued to enjoy his rights as the. 
adopted son: of.Dilsukh, and this was un-. 


doubtedly true because it is admitted even 
now that he had been in possession of the 


abad. If. he was turned out from the 


^ family residence at Sirsa in Sambat 1965 


or 1966 it does not follow that he had 
ceased to be'a member of the family espe- 
cially when he was alowed to carry on the 
brauch of the family business at Ánupgarh 


and to enjoy possession of the family prop- 


erty there and elsewhere. 
. (2) Though disputes arose ' between 
Bhagwan Das and the other members of 


| the family. in 1902-0r 1904 it does not indi- 
cate that disruption of the family was the 


inevitable consequence thereof. On the 
other hand, the fact that all the members; 


including Bhagwan Das, jointy obtained 
- a decree for Rs. 3,650-0-0 against Ujjain 


Singh indicates clearly that’ they were 
joint. (The post-card printed at:page 38 
of the paper-book. was not proved, and, 
therefore, should" not have been taken into 


. consideration by the Court below.) 


‘ 
A 
` 


(3) “The. document-printed at page 39 


of the paper-book which is referred to as. 
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an award of certain arbitrators effecting - 


partition of property among the members 
of the family is neither an award nor an 
instrument -of partition, but is merely a 
statement.of. the arrangement made to 
pay certain debts due by the family firm. 

(4) Some members ‘of the family indi- 
vidually brought or defended -suits, and 
acquired or sold properties, but.as the fami- 
ly owned property. and had branches of 
its business in different towns, the member 
representing the family at each town, 
could do all these things. 

A complete reply:to this theory: a early 
disruption is, that in the.suit of 1910 -to 
which all the members were parties the 
family was stated to be joint. The lower 
Court referring to that suit observed :— 

“It is true that in the litigation of IgII+ 
1912 it was held that the property of the 
‘but this 
finding is to be distinguished from holding 


that the parties then constituted a joint ` 


Hindu family." 

But not only the property of the family 
was held.to be joint and partible; but the 
family itself was stated to be joint, because 
the District Judge wrote. in his judgment 
dated the 23rd February 1911 (page 19 of the 
paper-book) that the plaintiff Ram Kishen 
being a member of.the joint family is to 
get ith. share. 
that not only the property but the: family 
also was joint till 1910. 

From the separation of the members of 
the family in food, residence and worship 
it does not follow in this particulr case that 
the family had divided because in order to 
manage the family business and property 


at different places the members had to go: 


to, and live in those places separately. ..But 
even if.it be conceded -for a moment .that 
in consequence of the difference that arose 
among the members after the death of Pa- 
ras Ram, the family ceased to.be joint in 
the trué conception of that ‘erm, still the 
members thereof, as found. by ` the Court 
be:ow, remained co-owners of ‘the family 
property and business, and each member 


wa, managing the business and pcssessing 


the property at each particu ar pace on be- 


«ha f of the rest.. 


Such being the facts, it. could net be Said 
that plaintiff had. been excluded ifrom the 
family property for I2 years, and Articie 


Therefore, it is -quite clear. 


4 
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127 of ‘Schedule I to the Limitation Act 
was clearly applicable to his suit. As dis- 
ruption of the family took place in 1912 his 
claim to a-share in the immoveable as well 
as moveable properties was within ‘time. 
On ‘this point may be ‘referred to Kumarap- 
pa Chettiar w. Saminatha Chettiar (11) 
Muthusann Mudaliar x. Nallakulantha 
Mudahar (x2), Gavrishankar Parabhuram v. 
Atmaram Rajaram (x3), -Ajodhya. Pershad 
v. Mahadeo Pershad (14), Gajraj Singh 
v. Sadho Singh (15), which were cited. by 


Mr. Tek Chand orm behalf.of the plaintiff. 


In Kumarappa Chettiar v. Saminatha Chet- 
tiar (1x) it was held that when a member of 
a -Hindu family who: is divided in status 
from others is in enjoyment of a portion of 
the family properties while the others en- 
joy other portions, he.is notin law excluded 
or ousted from those other. portions, so -as 


to diséntitle him to his share of those por- - 


“ tions,- however long their enjoyment by 
others. In Ajodhya Pershad v. Mahadeo 
Pershad (x4), which is a judgment -of -a Di- 
vision Bench of the Calcutta High Court, 
the following were the conclusions arrived 
at bv, a reference to Gavrishan kar Parabhu- 
Tam v. Atmaram Rajaram (x3), Purushottam 
v. Atmaram Janardan (16) and Muthusami 
Mudáliar v. Nallakulantha Mudaliar (12):— 

“ A family may remain joint in regard to 
some properties after a separation in regard 
to the others. Therefore, the mere fact 
that there. had been a partial partition. of 
- the family property does not affect the 
rights .of the parties to'sue for partition 
in régard to other properties which 
remained undivided. 

"Twelve years’ limitation applies to a suit 
for partition in regard to the properties 
vibich remained joint under Article r27 of 
Schedule II of the Limitation Act, 1877." 

If tne defendants .acyuired any propert- 
ties -before .the disrupiion of the family 
they did so ou behalf of the family, and 
if they alienated any proverty they have to 
account for the sale proceeds thersof to 
plaintiff. "Therefore, the ‘decision of the 


(11) 52 Ind. Cas. 47° 42 M. 431; 36 M. L. T. 
612; (1919) M. W. N. 328. 

(12) 18 M. 418; 6 Ind. Dec. (N. S.) 640. 

(13) 18 B. 611; 9 Ind. Dec. (N. S.) 916. 

(14) 3 Ind. Cas. 9; 14 C. W. N. 221. 

(15) 16 Ind..Cas. 882; 150. C. 397. 

(16) 23 B. 597; 1 Bom. L. R. 79; 12 Ind. Dee, 
(N. -8.7 399. l 


Court below relating to shop No. 6 1s 
correct. 

As regards the price of shop: No. 7 ang 
house No. 8 sold by the defendants, and 
the property of Gaja Nand which came into 
their possession after his death, they .are 
bound tọ pay to plaintiff his share therein 
or to account for it «otherwise. 

.It was too late to deny plaintiff's status 
as che adopted son of Dilsukh in the grounds 
of appeal, when, ever ‘since the death cf 
Paras Ram, he had been ‘treated as his 
adopted son. 

As regards the  account-books it is 
clear that each member was in possession 
of the account-books of the place where he 
lived and carried on business. So Bag- 
wan Das, plaintiff, must produce the books 
of Anupgarh, and the defendants those of 
other places. 

The result is, that the defendant’s appeal 


fails and is dismissed with costs, while. that 


of the plaintiff is-accepted with costs and, 
modifying the judgment and decree of the 
Court below, we direct that Court to frame, 
in the light of our findings stated above 
a preliminary decree for partition and ren- 
dition of accounts in his favour for plain- 
tiffrs ird share in the properties referred 
to above. The plaintiff will also be bound 
to produce account-books, and account for 
the properties or moneys that are in his 
possession. 


Z. K. Order accordingly, 


MADRAS HIGH COURT, 
CiviL MISCELLANEOUS PETITION No. 
OF 1922. 
Februayy 9, 1923 
Present :—Mzr. Justice 'O dfeld and Mr. 
Justice Venkatasubba Rao. 

Sri Sr Sri RAMACHANDRA DEO 
MAHARAJULANGAR MAHARAJAH or 
JEY PORE—PETITIONER 
versus 
Sri RAJAH CHETRUCHERLA GANGA- 
RAJU AND OTHERS— RESPONDENTS. 

Government of India- Act (5 & 6 Geo. -V, C, 61), 
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S..107—Madras. Agency Rules, 1920, r. XI V— 
Transfer: from Agency Commissioner's Couri— 
Power of "High Court—District Court, wheihey 
Court of superior or equal jurisdiction to that of 
Agency Commissioner. 5 

The general DONG of the High Court to transfer 
a proceeding from the file of a Court which is not 
subject to the Civil Procedure Code is conferred 
by section 107 of the Government of India Act, 
and is exercisable thereunder subject to the fulfil- 
ment of two conditions; (1) that the Court from 
which the transfer is made is subject to the High 
Court’s appellate jurisdiction, and (2) that the 
transfer is made to another Court of equal or 
superior jurisdiction. [p. 746, col. 2.] 
' Under the Madras Agency Rules of 1920, the 
High Court has appellate jurisdiction over the 
Court of the Agency Commissioner and is, therefore, 
|. a Court of superior jurisdiction to that of the 
Agency Commissioner but a District Court is not 
of ''equal or superior " jurisdiction to that of the 
Agency Commissioner. [p. 747, col. 2.] 

Accordingly, under section 107 of the Government 
of India Act the High Court can transfer a case 
from the Court of the Agency Commissioner to 
itsown file but not to the file of a District 
Court. [p. 748, col. r.] ) 

Maharajah of feypore v. Pabayyamma, 23 M. 
329; 8 Ind. Dec. (N. 5.) 631, relied on. Š 


Petition praying that, in the circumstances 
stated in the affidavit filed therewith, 
the High Court will be pleased to 
issue an order directing transfer of Civil 
Miscellaneous Appeal No. 2 of 1922 on the 
file of the District Court,  Vizagapatam; 
to the High Court to be tried along -with 
Civil Revision Petition No. 751 of 192r 
on it its file, preferred against the order of 
the Judicial Assistant Commissioner, 
Waltair, in First Appeal No. of 1921, in 
Original Suit No. 5 of 1921. 


f 
Mr. P. Somasundaram, for the Petitioner. 
Mr. Y. Suryanarayna, for the Respondents 
ORDER.—In Original Suit No. 5 of 1921 
on his file, the Jud cial Assistant Commis- 
sioner of the Agency Division dismissed 
an application for the appointment of a 
Receiver, and the petitioner before us ap- 
pealed against that order of dismissal to the 
Agency Commissioner. The Commissioner, 
on the ground that one of the parties 
to the proceedings was his ward, obtained 
an order from this Court, transferring the 
appeal to the District Court, Vizagapatam. 
We are now asked to transfer it from that 
Court to the High Court. 
‘The transfer to the District Court was 
made by, us administratively and without 
-- notice to the. petitioner, no dispute as. to 
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the correctness or sufficiency of the ground: 
on which it was proposed being possible ; 
and there is accordingly no reason why it 
Should not be reconsidered at his instance. 
He urges'that it should be, because this 
Court had no power to make it or transfer 
a case from the file of the Comm ssioner to 
that ofany Court except the High. Court. 
This contention no doubt involves that our 
order of transfer to the District Court was 
ultra vires and ineffective and, therefore, the 
relief required is a transfer from the file 
of the Commissioner from which the appeal 
has never been removed in any legal way, 
to the file of this Court, although that it is 
not what is actually, asked for in the peti- 
tion before us, But it is not suggested by 
respondents that there is any substance 
in the difference. We, therefore, turn to 
the law to ascertain our powers in the 
matter, observing ony ihat neither side 
disputes the necessity for a transfer to 
some Court other than that of the Agent 
with reference to his position as guardian 
of a party. 

The general power of the High Court to 
transfer from the file of a Court,-such as 
that of the Agency Commiss oner, which. 
is not subject to the Civil Procedure Code: 
is conferred by section 107 of the Govern- 
ment of India Act (5 &6 Geo. V, C., 62) 
and is exercisable thereunder subject to the 
fulfilment of two conditions that (I) 
the Court from which the transfert is made 
is subject to the H gh Court's Appellate . 
jurisdiction, (2) the transfer is to another 
Couit of equal or superior ju isd ction. The 
first of these conditions is, in our opinion, 
complied with, because under Rule XIV 
of the Agency Rules at present in force- 
an appeal lies to the High Cout from “ all 
decrees passed by the Agency Commissioner 
upon. original suits,” and the conclusion 
founded directly on this comprehensive. 
wording cannot be affected by. the fact 
relied on by respondents as inconsis-. 
tent with the application of section 107 
(1) and, therefore, of the section as a whole; 
that Rule XIX provides for the submission 
to the High Court of returns, since that 
provision may have been made simply for 
convenience and ccmpleteness or with refer- 
ence to section 107 proviso. 

The respondents have referred to the 
decision in Maharajah of Jeypore v, Papa- 
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yyamina (1) as negativing this Court's power 
to transfer, not only to the District Court 
(consistently with the petitioner’s conten- 
tion), but also to its own file. It is not 
material that this decision was given under 
section 15, Indian High Courts Act (24 & 25 
Vic., ©. 104), because that section has 
been re-enactedin almost identical terms 
` in the section of the Government of India 
Act above referred to; but it is material 
to both the points above stated that 
a different set of Agency Rules was pro- 
mulgated on gth November 1920 in the 
Fort Saint George Gazette, Part I, p. 1425 and 
governs the present case. For, ar regards 
the point at present under consideration, 
the appellate judisdiction of this Court 
was sustained in the judgment of White, 
C. J., with reference to Rule XIX, and 
was negatived by Benson, J., namely, with 
reference to the exclusion from the jurisdic- 
tion of the class of suits referred to in Rule 
. XXII of the Rules then in force, transfer 
of a suit of that class being (it may be added) 
in fact in question. Whilst, however, the 
former Rule XXIis reproduced without sub- 
stantial difference in the present Rule XIV, 
the proviso to the present Rule II (3) which 
deals with cases of the nature of those dealt 
with in the former Rule XXJIthose in which 
the succession to or an interest in the estate 
of a Chief is in dispute, differs from it 


materially, because it entirely excludes such | 


cases from the jurisdiction of. the Courts 
and from trial as suits, was maintained, 
but the fact on which Benson, J., to 
some extent relied, the appeal was to the 
Governor-in-Council and, if it was (as the 
rule provided) referred to the Sadr or 
High Court for decision, the decree could 
be carried into execution only with his 
permission. No such derogation from the 
High Courts Appellate Jurisduction is re- 
cognised in the present rules, and accordingly 
we have not to take into consideration the 
main ground on which Benson, J's., conclu- 
sion was based. It may be true that the 
suit, in connection with which in the pre- 
sent case the appeal to tbe Commissioner 
` was filed, is (as respondents contend) of the 
description referred to in theformer Rule 
XXII andinthe present Rule II(3). But,if so 


(t) 23 M. 329; 8 Ind, Dec. (5. 8.) 637. 


that is.merely possiblé grotind for objec 
tion to the Court's jurisdiction at the trial; 
it cannot be urged on the present applica- 
tion and is not material to the disposal of 
the general question of construction at 
present under discussion. On that question 
we must hold that the High Court had 
appellate jurisdiction over the Court of the 
Agency Commissioner. ; 
- The learned Judges in Maharajah of 
Jeyporev. Papayyamma (x) were agreed in 
holding on the second question stated above 
that a, District Court was not of “equal or. 
superior jurisdiction " to that of tbe Agent 
(corresponding with the Agency Commis- 
sioner in the present Rules), White C. J., . 
referring apperently in this connection, 

only to an argument based on the policy 
of the Legislature, on which Benson, J., 
had relied generally, and also expressing 
an opinion against the general power of the 
High Court to transfer suits from an Agency 
Court to itself. Regarding the merits. of 
this argument, which has also been pressed 
on us, that the policy-of the Legislature 
is indicated as being against amy power of 
transfer by its provision of Special Statutes 
and statutory rules adapted to the back- 
ward condition of the Agency tracts, to 
which the developed procedure of the ordi- 
nary Courts would be unsuited, it would, 
with all respect, be sufficient that the true 
inference from the existence of such pro- 
vision is in favour of discrimination in the 
use of the power of transfer, not of 
its absence and of the absence’ cf 
means of protecting an Agency 


any 
litigant against a disqualified Judge. 
But we need not pursue this con- 
sideration further, because, whatever 


its weight, when (as those learned Judges 
tought) the language of the Rules they were 
construing admitted of -doubt or a second- 
ary- interpretation, it is ;inadmissable to 
control the clearer language with which 
we are concerned. 

The conclusion already „reached with re- 
ference to the comprehensive wording of 
Rule XIV, that the High Court has Appel- 
late Jurisdictin over the Court of the Agency 
Commissioner, in fact precludes all doubts, 
that the one is superior to the other, the 
excercise of Appellate Jurisdiction being ` 
the clearest test of superiority; and only 
the position of the District-Court.remains 
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for -é6nsideration: In favour of equality 
(superiority ' ds not . alleged) between 
it -.and the Court . of. the Agency 
Commissioner there 
have ‘been .shown, only the fact that 
the original pecuniary ` jurisdiction of both 
' is unlimited. ‘On the other hand, the powers 
which each can use in disposing of cases 
differ widely, as the learned -Judges have 
shown in' Maharajah of Jeypore v. Papa- 
yyamma (i), and those differences remain 
under the rules now in force. There can 
“be no comparison and no question of equ- 
ality ‘between Courts so differently consti- 
tuted. ‘he conclusion must accordingly 
. be that the High Court being -superior 
to the. Court. of the Agency Commi:sioner, 
can‘transfer a case therefrom to its own file, 
but not to the:file of a District Court which 
is not euqal or:superior. 

This ‘being co, we hold that the appeal 
numbered as Civil Misccllaneous Appeal 
No. .2 -of ‘1922 on the file of the District 
Court of Vizagapatam has never been legally 
transferred from the file of the Agency Com- 
missioner and ‘transfer it to the file of 
this :Court-for ‘disposal. 


| v.N. v. Appeal allowed. 
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- < ^PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 66 
is " OF 19I9. 
Match 13, 1923. aa 
Present:—Mzr. Justice Das and Mr. Justice 
Adami. 
Musammat BIBI KANIZ ZAINAB ghas 
BIBI-MAJO AND OTEBERS—PLAINTIFFS 
~~APPELLANTS 
VEYSUS : 
' SVED MOBARAK HOSSAIN alias KALLO 
END OTHERS—DEFENDANTS —RESPONDZEN'!S. 
Muhammadan . Law—Shia Eaw—Wakf, essen- 
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is, so far as we. 
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tials of — Change in character -of possession—Limt- 
tation Act (I X-of 1908), Sch. I, Art. 91, applicabit- 
tty of—Suit for possession and declaration of 
instrument void— Admissibility .of document in 
evidence— Objection mot — taken——Waiver— Forgery 
— Opinion of  Couri—Commission io examine 
wiinesses—Conumissioner, power of, to restrict 
Cross~examination. 

According to the Shia Law there are four essen- 
tial requisites on which the validity of a wakf 
depends:—(x) The wakf must be perpetual; (2) 
it must not be contingent; (3) possession must 
be given of the thing dedicated, or, in other 
words, the properties should cease to be the 
properties of the donor, and (4) the right .of the 
donor should be entirely divested therefrom. [ps 
759, col. 1.] 

It is, however, lawful for the donor to constitute 
himself the mutwalli, and. in such a case a forma. 
change .of possession being out of the question, 
all that is required is not actual delivery.of posses- 
sion, buta change in the character of possession. 
If the donor continues to exercise his right over the 
teakf property and makes no change in the character 
of his possession, the wakf will not take effect. [p. 
759, col. 1.] 

A change in the character of possession is essen- 
tially a matter of evidence and can only be decided 
on the evidence in each 'case. (p. 760, col. x ] 

Art. gr of Schedule I to the Limitation Act 
applés fo a suit to cancel or set aside an 
instrument not otherwise provided for, It bas 
no application to a suit for possession and a 
declaration that an instrument under which the 
defendant claims is void. [p. 749, col. 2.] 

Where no objection is taken in the Trial Court 
to the admissibility of a document it must be 
assumed that any objection as to the mode of proof 
of the document adopted by the party producin:: 
it has also been waived. (p. 754, col 2.] 

The question of the mode of proof of a document 
is a question of procedure and is capable of being 
waived. [p. 754, col. 2.] 

It is unsafe to hold that a document is a-forgery 
on the personal inspection of the document-by the 
Court. [p.755. col r.]] . 

A Commissioner appointed by the Court to 
examine witnesses has complete power to stop 
proceedings and to take the direction of the Court 
whenever it appears to him that the Pleader cross- 
examining à witness is abusing his position and 
exceeding the limits of propriety. [p. 765, coL.2.] 

A..Court in appointing a Commissioner shoüld, 
in each case, give him instructions so as to make 
it clear to him that he is not so powerless as it is 
imagined and that he should exercise his power 
and stop the proceedings for the purpose of taking 
the direction of the Court whenever he should 
think that it is necessary to do so. [p. 765, col. 2.4 

Appeal from the decision of the Addi 
tional Subordinate Judge, Bhagaipu, 
dated the 28th November 1918.. us 

Messrs. S. M. Mullick, S. S. Bose, S. Saran. 


and Sahamat Hussain, for the Appellants: 


Messrs. P. K. Sen, Sultan Ahmad, A. 
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spondents. 


JUDGMENT, 


Das,-J.—The -object of the litigation ` 


which has culminated in this appeal, was 
to-obtain a- declaration that certain wakf- 
namas executed: by Musammat Amatunnissa 
dated the 15th. February 1882.and the 7th 
December 1897, respectively, and a certain 
deed'of management dated the ryth July 
1907 are “invalid, void and ineffectual’ 
and that they “have never been acted upon, 
and are. purely nominal." "The properties 
in disputeadmittedly belonged to Musammat 
Aamatunnissa and it is the.case of. plaintiff 
No. x that as the sole heiress of Musammat 
Asmatunnissa she succeeded to the proper- 
ties on the death of Musammat Amatun- 
missa which took place on the ryth July 1910. 
She-alleges that certain ‘‘persons (whom she 
names in the plaint) got up" these deeds 
witli the object of depriving the plaintiff of 


her inheritance and that, in doing so; they. 


took advantage.of the fact that Musammai 
-Asmatunnissa was an illiterate parda-nashin 
lady, but that the endowment was nominal 
one, and that the wakfuamas were. never 
acted-upon; and-that the. possession of Bibi 
Asmatunnissa as proprietress  over.the 
properties continued till her death, and 
that, in the circumstances, plaintiff. No. I 
became: entitled to succeed to the properties 
as the sole heiress of Bibi Asmatunnissa. 


Plaintiffs Nos. 2 and 3 are ‘the. assignees 


for value of an 8-annas interest of the plaintifi 
‘No. I in the properties. in. dispute and a 
question arose in the Court below whether 
the plaintiffs Nos. 2. and 3 were bona fide pur- 
chasers as-they alleged to be or whether their 


alleged purchase was made “for the purpose: 


‘of spoliation and with a view to foment un- 
just and improper litigation and whether, 
in the circumstances, their purchase wes 
*void-as being opposed to public, policy.” 
That question. has been answered 
by the learned Subordinate Judge in favour 
of the plaintiffs and no question. has been 
raised before us as-to the correctness.of the 
decision- of the: learned -Subordinate. judge 
on this point.  - 

It will be convenient to dispose of. a point 
which was argued with complete success 
on behalf of. the. respondents in the. Court 


below: One of the issues framed by the Court- 
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below-on the pleadings of the parties ran 
as follows:- Are the plaintiffs entitled to sue 
for any relief. without seeking to set 
aside the deeds.of endowment dated the 
I5th Febraary 1882 and 7th December 
1897 and the deed of appointment of mut- 


wall? dated the 17th July 1907 and is their 


claim barred by three years limitation ? The 
learned Subordinate Judge has answered: the 
question raised itt this issue in favour of the 
In other words, he has come 
to the conclusion that the- plaintiff's suit 
is. barred by limitation under Art, or- 
of the Limitation Act.. The learned: Counsel 
for the respondents has not attempted to 
support the decision of the learned Subordi- 


nate judge on this point, and, in my opin- 


ion, there cannot be the slightest doubt 
that Art. or has no application to the facts 
of this case. Art. gr applies to a suit to 
cancel or set aside an instrument not other- 
wise provided. for.. It has, no. application 
to a suit for possession and. a declaration 


.that an instrument, under which the de- 


fendant claims, is void. In the present 
suit the plaintiffs do not seek to. have. the 
instruments executed by .Bibi Asmatunnissa 
set aside. Their case is that those instru- 


ments are void and that the Court should de- 


clare that they: are void. I quite. agree 
that if the instrument is voidable and not 
void. ab intiio, and is executed. by the-plain- . 
tiff or by bis predecessor, the plaintiff can- 
not elude the operation of Art. or by. suing 
as for a’ declaration ; but in determining 
whether. the plaintiff: is attempting to elude 
the operation - of Art. or, it is 
necessary to consider the plaintiffs 
case as to the ins'ruments,. Now, there 
can be no: doubt that, according to the 
plaintiffs, these instruments are aot voidable, 
but void ab initio, They make the definite 
case that the instruments were nominal 
and. were. not acted: upon during. the life- 
time of Musammat Asmatunnissa.-as the 
proprietress over: the properties continued 
until. her death... In: my opinion, it is 
impossible to hold. that, Art. gr applies-to' 
the facts of: this case.. VUE 

I now..come to: the. question. whether 


. the plaintiff No: r has established; her. title 


to the: properties. iu. dispute assuming that 
her case.as to the:wakfnamas. is true... The 
following pedigree-will:explain the case cf 
the plaintiff. as. to the: relationship -hetweea 
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“her and Musammat Asmatunnissa:-~ 


BIBI SONIA 








Fazaiunnissa Ameerunnissa, 
a 
| ! | 
Nawabunnissa, ^ Azizunnissa, ^ Asmatunnissa, 
. married died without died r7th July 
Asrat Ali issue. 1910, married 
, Kazi Maham- 
| mad Ali (he 
| predecea sed 
Sakat Hossain, Kaniz Zainab, hia wife) 
died in the life- plaintiff. 
time of Asmat- Ata Hossein, 
unnissa. (predeceased 
his parents). 


It will be noticed that she claims to be 
the daughter of Nawabunnissa who, 
according to her, was the daughter of 
Fazalunnissa and a sister of Musammat 


Asmatunnissa. If she is right in her 
contention, that she is the daughter 
of  Nawabunnissa and .that .Nawab- 


unnissa was the sister of Asmatunnissa 
then it must follow that, in the events which 
have happened, she is the sole heiress. of 
Musammat Asmatunnissa. The case of the 
defendants on the question of relationship 
is set out in paragraphs 5 and 7 of their 
written statement. Paragraph 5 runs as 
follows :— 

‘That this fact is not at all true that 
the plaintiff No. risthe daughter of Musam- 
mat Asmatunnissa’s sister. The said plain- 
tiff is never the heiress of Musammat As- 
matunnissa." 

In paragraph 7 the defendants make the 
definite case that "M usammat Asmatunnis.a 
. had no sister of her own. named Musammat 
Nawabunnissa,” In my opinion there is 
no-denial in the written statement that the 
plaintiff No. ris the daughter of Musammat 
Nawabunnissa. It is, of course, denied 
that the plaintiff is the heiress of Musammat 
Asmatunnissa byt that denialis based upon 
“the case of the defendants that” Musammat 
Asmatunnissa had no sister.of her own 
named Musammat Nawabunnissa.” It is 
“a denial.by implication; and if the facts 
upon which the implication is sought to be 
raised are- found against the defendants, 
the implication cannot be.raised. In their 
evidence, however, the .defendants have 


| 
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contested the claim of the plaintif that she 
is the daughter of Musammat Nawab- 
unnissa, Their case yin their evidenec 
is that Musammat & Nawabuunissa was 
not the daughter of;gFazalunnissa but a 
daughter of Ammeerunnissa and that the 
plaintiff is the daughter of one Asrat Ali, 
not by Musammat Nawabunnissa but by her 
co-wife Bibi Aman. It is admitted by the 
defendants that Musammat Nawabunnissa 
was a wife of Asrat Ali. Itis also admitted. 
that the plaintiff is the daughter of Asrat 


_Ali ; but it is contended that the plaintiff 


is the daughter of Asrat Ali not by Musam- 
mat Nawabunnissa but by Bibi Aman. ` 
In my opinion, the defendants in their 
written statement have not attempted to 
answer the point of substance as to the re- 
lationship between plaintiff No. x and Bibi 
Asmatunnissa alleged in the plaiat, but have 
denied the relationship evasively. If it 
were known to them that Nawabunnissa 
was not the daughter of Fazalunnissa but 
the daughter of Ámeerunnissa, they should 
have said so definitely in their written 
statement. If it were known to them 
that the plaintiff was the daughter 


.of Asrat Ali by Bibi Aman and not by 
_Musammat 


Nawabunnissa,. they should 
have said so definitely in the written state- 
ment. Not having said so, it was not open - 


.to them to adduce evidence to the effect 


that the plaintiff was the daughter of Asrat 
Ali by Bibi Aman. As it is admitted 
that Nawabunnissa was, the daughter of 
Ameerunnissa, it must follow that the plain- 
tiff is the heiress of Asmatunnissa, provided 
we assume that the plaintiff is the daughter 
It makes no difference 
so far as the heireship is concerned whether 
the plaintiff is the sister’s daughter or a 
cousin’s daughter. In either case she is en- 
titled to succeed to the properties of Asmat- 
unnissa assuming that sh. is the daughter of 
Nawabunnissa and assuming that her case as 
to the wakfnamaisirue. But as the parcics 
have gone into evidence, I shall deal with 
that evidence and shall base my decisiou 
on the evidence and not on the pleadings: 

I may say at once that the oral evidence 
in the case is weak and that, if I had to de- 
cide the case on the oral evidence and ignore 


the pleadings and the documents, I shouid 


find it difficult to differ from the learned 
Subordinate Judge on this point. The | 
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plaintiff has examined herself and two wit- 
nesses Hosseni Begam and Bibi Jasiman, 
on commission, She has also examined. in 
Court witnesses Nos. 1, 2,-3, 6, 13, 14, 16, 22, 
23, 27 and 30 on this point. Mr. Susil Madhab 
Mullick accepts the finding of the learned 
Subordinate Judge that witnesses Nos. 1, 2, 
.6, 14, 16, 22, 23 and 27 are not reliable. He 
contends, however, that the ladies examin- 
ed on commission have given good evidence 
-and that the evidence of P. W. Nos. 3, 13 
and 30 should have been accepted by the 
learned Subordinate Judge. So far as P. W. 
No. 3 is concerned, I agree with the view of 
thelearned Subordinate Judge that heis not 
a good witness and that he.is thoroughly 
unreliable, There only remains.the evidence 
of the ladies examined on commission and 


the evidence of P.W. No. 13 and P.W. No. 30. ` 


They undoubtedly support the pedigree 
upon which the plaintiff relies. The only 
question is whether we ought to accept 
their evidence. 


With regard to the evidence of the plaintiff, 
the learned’ Subordinate Judge says that 
she is not accurate about the pedigree and 
that with regard to the number of wives 
married by. her father Asrat Ali there is 
grave contradiction between her, on one 
hand, and Jasiman and her. step-brother 
P. W. No. 13, on the other hand. The learned 
Subordinate. Judge further. says that she 
is not always correct about the number of 
children her father had. by his respective 
wives. It appears that Asrat Ali, her fa- 
ther, married no less. than seven wives 
and had numerous children. certainly. by 
one of those wives, But it seems to me 
that the criticism loses all its force when 
it is remembered that it is admitted by the 
defeudants that the plaintiff was the dau- 
ghter of Asrat Ali. | There is no object 
in deceiving the Court as to the number 
of wives her father married nor as to 
the number of children ner father had by 
each of his wives. It is more reasonable 
to take the.view that the plaintiff was 
not aware of all the matrimonial enterprises 
of her father. It cannot, in- my opinion, 
be urged that, because she did not 
know how many wives her father had, 
she cculd not be expected to know the name 
of her mother.. The evidence of the. plaint- 
iff. in my opinion, is good evidence, though 
 lagree that it will not be safe to act upon 
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that evidence unless it has received corrobo- . 
ration, The first witness examined on be- 
half of the plaintiffs on commission is Husseni 
Begum. She is the widow of Mamtaj Hus- 
sain who was a sonof Asrat Ali.. She com- 
pletely supports the plaintifi's case as to the 


. pedigree on which the plaintiff relies. Her 


evidence, however, is open to the criticism 
that she cannot give the name of her hus- 
bnad's mother.. It may be reasonably ar- 
gued that her evidence. on the pedigree 
ought to be received with caution since 
she cannot give the name of her husband's 
mother. In my opinion, it is quite impossi- 
ble to rely upon her evidence on the ques- 
tion of pedigree. The next witness examined 
on behalfof the plaintiff on.commission is 
Bibi Jasiman. She is not a relation; but 
her mother, ` after, she became a widow, 


married Asrat Ali and was one of the nu- 
.merous wives of Asrat Ali. She caretally 


gives the names of the wives of Asrat Ali 
and seems to have done,well under a very 
Severe cross-examination. She says that, at 
the'time of her mother's marriage, Nawab- 
unnissa was the onlv wife of Asrat Ali who 
was living with Asrat Ali, and that the plain- 
tiff was four or five years younger than her. 
If the plaintiff was born subsequent to 


‘the marriage of her mother with Asrat 


Ali, it is probable that she should know the 
naime of the plaiutit’s mother. It is quite 
true that the witness is in poor clretimstances 
but that is Eardly a reason why her evidence 
should be rejected. P. W. No. 13 is Latafat 
Hussain, one of the sons of. Asrat Ali by 
Ulfatunnissa Begam. The learned  Sub- 
ordinate Judge rejects his evidence on two . 
grounds, first, on the ground that he has 

a grudge against the defendants because they 
prosecuted him for removing a memorial 
stone from the tomb of Nawabunnissa, and, 


.secondiy, on the ground. that he. admits 


that be. has an old pedigree which he has 


not. produced in Court. In my opinion neither 


ground is .good ground for rejecting his 
testimony, although each constitutes a good 


.ground for scrutinising his evidence with 
-care. 
- in the criminal case-which was lodged against 
him , and, as regards the non-production 


It is admitted that he was acquitted 


of the pedigree, all that I need say is 


.that he was not asked to produce the pedi- 
.gree and no criticisim can be levelled against 


him . for not producing it. So far as P.. W, 


E 


"No. 30-is concerned, Lagree with the learned 
Subordinate Judge that he is not a re- 
liable witness and that his testimony should 
be rejected. The oral evidence adduced 
on behalf of the-plaintiffs is not very strong 
and would be wholly insufficient if it stood 
by itself and! if there was no-documentary 
“evidence to support her case. 
Before coming to the documents, it will 
' be just as well to dispose of the argument 
of the learned: Subordinate Judge that the 
evidence adduced on behalf of the defendants 
is-superior to that adduced on behalf of the 
' plaintiffs. .The defendants have examined 
eight witnesses on this point, D. Ws. Nos. 1,2, 
3. 7, 9, 11,12 and 16. ‘The learned Sub- 
ordinate Judge has rejected the testimony 
of D Ws. Nos. I and 2 and it is unnecessary 
for me to deal with their evidence. D. W. 
No. 3 is nota competent witness and is in 
no way related to the family of Asrat Ali. 
On the other hand, his daughter's son 15 
married to the daughter of the defendant 
Mobarak Ali and he admits that he lives 
with his daughter. In my opinion, he is 
'not a competent witness and no reliance 
‘can be placed on his evidence. Nor 1s 
D.W. No. 7 a competent witness. The learned 
Subordinate Judge says that, though he 
“as not in good- circumstances, he is respect- 
“able. He admits, however, that he has no 
‘personal knowledge of the fact that the 
plaintiff is the daughter of Bibi: Aman, 
"but that Ke heard it from his mother 20:07 
22 years ago. He adds that there -was 
no particular reason for his mother telling 
him that the plaintiff-was. the daughter of 
Bibi Aman and he says that she zave him 
that information incidentally in the course 
of-a conversation 20 or 22 years. ago. His 
‘evidence, in my opinion, ought to be re- 
jected. In the first place, he 1s not a com- 
petent witness. In the second place, his 
evidence is hearsay and should have been 
rejected by the learned Subordinate Judge 
for the same reason for which he rejected 
the testimony of many of the plaintiff's 
witnesses, including the testimony'of Husseni 
Begum. Inthe third place, he does-not ap- 
pear to be a respectable: witness. He ad- 
mits in his cross-examination that he made 
a bymokassa, of his properties in his wife's 
favour at a time when he had heavy debts 
to discharge and that im the litigation which 
ensued; the ‘Court hel that the bymokassa 
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was a fraudulent and a collusive deed. ‘The 
next witness is D.W. No. g'who as the son-in- 
law of Asrat Aliis undoubtedly a competent 
witness. But he supports the case' of the 
plaintiff on one point, namely, that Nawab- 
unnissa was the daughter of Fazalunnissa and 
not of:Ameerunnissa. In examination-in- 
chief he says that he heard from his mother- 
in-law that the plaintiff was the daughter 
of Bibi Aman but im  cross-examination 
he admits that Nawabunnissa had a daugh- 
ter whose name he could not remember and 
he also admits that he cannot say whether 
the plaintiff is the daughter of  Nawab- 
unnissa or of Bibi Aman. ‘The evidence of 
this witness completely supports the plaint- 
iff on one point and very nearly supports 
her as to her case that she is the daughter 
of Nawabunnissa. The learned Subordi- 
nate Judge says that he was trying to please 
both parties and on that ground.he rejected 
his testimony. It is important to remember 
that he is the only competent witness who has 
been examined on behalf of the defendants. 
D. W. No. rr is defendant Nò. 4 in the suit. 
The. learned ‘Subordinate Judge says that 
he is a competent witness, but there is no- 
thing in his evidence which shows that there 
is any relationship between him and Asrat 
Ali. He is the son of Asmatunnissa’s 
husband's.brother and has nothing. whatever 
to do with the family of Asrat Alt. DW. Ne. 
12 is defendant No. 6. He was a servant.under 
Asmatunnissa and. he says that his duty 
was to distribute pan and tobacco to the 
visitors. He admits that he has no. connec- 
tion with Asmatunnissa and his evidence 
does not show that he had any relationship 
whatever with Asrat Ali. Notwithstand- 
ing this, the learned Subordinate Judge 
says that he is a competent witness. But 
whether he is a competent witness or not, 
his evidence does not touch the plaintiff. 
He says, “It is not true that the plaintiff is 
the daughter of Asmatunnissa's sister; If she 
was so, we would have known that." That 
hardly is sufficient to destroy the case of the 
plaintiff. The last witness examined on behalf 
of. the defendants is D. W. No. 16 who is a 
brother of defendant No. r. It appears that 
in a criminal case against Enayet..Ali, the 
husband: of the plaintiff, he gave evidence 
in his favour and he statedin the. course of 
his evidence that the. plaintiff was the 
daughter of Asmatunnissa’s sister. Hig | 


-— 


Vol. 72] 
BIBI KANIZ ZAINAB 0. MOBARAX HOSSAIN, 


previous deposition is, therefore, -completely 
in*favour of the plaintiff; In his evidence 
in- this case he says that he .does-not know 

"éxactly" whether the -plaintiff is the 
daughter of Asmatunnissa's sister and then, 
getting. bolder, he says that she.is.not in 
fact the daughter of Asmatunnissa's sister. 
On the-whole, the evidence adduced on be- 
halt of the-defendants is worthless, the-only 
competent- witness- having practically. sup- 
: ported the case of the plaintiff, and- D: - W. 
No.-16 certainly in-a previous- case having 
stated that the plaintif wasthe daughter of 
Asmatunnissa’s Sister. Lam unable to support 
the view of. the learned Subordinate Judge 
that the evidence. adduced on behalf of the 
defendants ` is superior to that adduced 
ou behalf of the -plaintiffs, although, as I 
have-said ‘before, the evidence adduced on 


behalf of the- plmpi 3 is not by itself .very' 


strong. 

I now come - to the - deenens: evi- 
dence which, in. my opinion, establishes the 
"plaintiff s-case beyond reasonable doubt. The 


plaintiff relies upon three - documents Ex- - 


hibits x, 2 and‘3. Exhibit 1 is a-registered 
hibba--of . I851: executed. by Bibi- Sonia in 
favour. of Nawabunnissa.--By this docu- 
ment Musammat Sonia purported to make a 
gift of 44-annasshare out of.6-annas' of Mouza 
‘Rampore Debor and the northern- half of a 
‘large pucca house facing -east with the tiled 
thatched. houses. attached.thereto” to . Bibi 
‘Nawabunnissa her "daughter's .- eldest 
daughter." ‘There can be neo: doubt at - all 
as to the. genuineness of this document. and 
‘it follows from. this document. that Nawab- 
unnissa- was. the eldest daughter -of- Bibi 
- Sonia’s daughter. ‘The document establishes 
- beyond deubt that Nawabunnissa- is the 
- grand-daugliter:of Sonia but it. does-not, in 
- my opinion, establish.that she is the-daughter 


. of Fazalunnissa.: It: is argued. on -béhalf - 


| ofthe appellantthatas itisnot-suggested that 
ÁAmeerunnissa had.. more. than one daughter 
- and as it is admitted. that -Fazalunnissa 


had: more than one daughter the description : 


- of Nawabunnissa. as-Bibi Sonia's. daughter's 
eldest .daugliter is consistent only with the 
case that Bibi Nwabunnissa was a daughter 


- of. Fazalunnissa .and not.the. daughter of 
The argument, in my .opt- - 


. Aixcerunnissa.. 
- nion, is a fallacious one. «If we accept.the 
‘evidence. adduced on tehalf of the defend- 


- "eps, Nawabunnisea. wes the on y daughter- 
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‘learned -Subordinate Judge. 


-course of her evidence on | commission, - 


* de 


of Ameertinnissa, But if we reject that evi: 
dence, then we have no evidence at all to 
establish that Ameerunnissa had no daughter 
at all. I am, therefore, unable to fiad on 
this document that Nawabunnissa was a 
daughter of Fazalunnissa, but the document. 
taken with the evidence adduced on behalf 
of the plaintiff and the. admission made by, 
D.W. No. 9, establishes, in my opinion, that 
Nawabunnissa was the daughter of Fazal- 
unnissa and, therefore, a sister of Asmatun- 
nissa. The next document is Exhibit 3, 
a kabala, dated the 22nd November 1851 exe- ` 
cuted by Asrat Ali in favour of Nawabunnissa 
and others. "The only importance of this do- 
cument is that -it shows that Bibi Aman 
was dead at the date when this document ` 
was executed. The learned Subordiate 
Judge says: that the assertion that Bibi 
Aman was dead at the date of the execu- 
tion of this document “makes ita physical 
‘impossibility of the plaintiff having been 
born of her, aged now, as she is, about 64 
years.” - The docüment, therefore, is' valu- 
able as discrediting the evidence adducéd 
‘on behalf of the defendants that the plain- 
tiff. is the daughter of Bibi Aman and not 
the -daughter of Nawabunnissa. I will 
presently consider the-case whether the do- 
cument is a genttine one- and whether it has 
been properly admitted in evidence. The 
next document is Exhibit:2, a deed of gift 
RES by Nawabunuissa in favour of-the 
tiff and her- brother Saukhat Hussain. 
n be remembered that by Exhibit x 
Bi Sonia made a gift o£ 4jannas shara our 


-of 16-annas of Mouza Rampore to Nawabun- 


nisa and that by Exhibit.3- Asrat Ali made 


-a’gift of c:rt iin properties to Nawabunnissa, 
-By the deed of gift which Nawabumnnissa is 
alleged to have executed. on the 12th July 1855 


she purported to convey to her daughter, 
the plaintiff, and to her son Saukhat 
"Hussain all the properties which she rec»ived 


- by-Exhibit 1 and Exhibit 3. The document, 


if genuine;. establishes beyond doubt that 
the plaintiffis the daughter of .Nawbunnissa. 
The first -question that arises for our 


- consideration is, whether these documents 


were properly, admitted im evidence -by the 


They-are un- 
doubtedly- ancient- documents and were 


.admitted as such by the Court below. The 


plaintiff produced these docnments in the 
Her 
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evidence is that she got these documents 
from Mamtaz Hussain, her step-brother, 
and that they were in her custody until 
she made them over to her husband for being 
filed in Court. We have to consider whether 
.the plaintiff has proved proper custody of 
these documents. Now, Exhibit 3 was a 
document executed by Asrat Ali in favour of 
his. wife Nawabunnissa and certain other 
persons and Exhibit 2 was a document 
executed by Nawabunnissa in favour of 
the plaintiff. It is not unreasonable to 
suppose that these documents would re- 
main with Asrat Ali and that on his death 
they would pass to Mamtaz, his son. The 
plaintiff swears that Mamtaz Hussain made 
' over these documents to her and that they 
were all along in her custody until she made 
them over to her husband, Enayet Ali, who 
in his turn made them over to the plaintiffs 
Nos. 2 and 3 for being filed in Court. This 
was her evidence on commission, and on 
the documents being tendered, they were 
objected to on the grounds, first, that the 
witness being illiterate could not possibly 
identify the documents, and, secondly, 
that continuous custody of the documents 
to the time of their being filed in Court, 
was not. proved. Now, the Commissioner 
' for taking evidence had, of course, no power 
to decide on the admissibility of the docu- 
ments and it -was necessary, therefore, for 
the defendants to object to the admissibility 
of the documents in Court if they had any 
objection to their being taken in evidence. 
The record, however, shows that these 
documents were marked by the learned 
Subordinate Judge without any objection. 
It is now urged before us that Enayet Ali 
should have been called to prove that he 
received these identical documents from the 
plaintiff and that he made them over to 
plaintiffs Nos. 2 and 3. The argument is not 
witLoutioice ; but it is to be remembered 
that the üelendants did not object to the 
docvun:ents being marked as Exhibits in Court. 
kaa iLey put torward their objection in 
Covit 1. wowa have been open to the piaint- 
ih tocall hnayet Alias a witness. We are 
iniurmca that knayet Ali is now deaa aud 
it isin possible tor the plaintitt to call Lim 
now. ln my opinion, the objecuon being 
to the moae ot proof and not to the icie- 
vancy of the documents, it is impossible 
ior us to reject the documents at this stage 
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on the ground that the plaintiff did not 
examine Enayet Ali as a witness on her 
behalf. The question of the mode of proof 
is a questtion of procedure and is capable 
of being waived by a party. Since the 
question of the admissibility of these docu- 
ments was not raised before the learued 
Subordinate Judge by the defendants, we 
must assume that they waived their objection 
to the mode of proof adopted by the plaintiit., 
I hold that it is not open to the detendants 
now to raise the question of the proper proof, 
of these documents. 

The next question is, whether these dos 
cuments are genuine. ‘The learned Subordi- . 
nate Judge has come to the conclusion that 
they are suspicious and that they ought not 
to be relied upon. I will deal with all the 
grounds urged by the learned Subordinate 
Judge for hoiding that they are suspicious 
documents. I will first deal with Exhibit 
3 which is the earlier. document. The 
learned Subordinate Judge says. that 
the document is not a registered one, but 
it must be remembered that it was : xecuted 
on the 22nd November 1851 when ic was 
not obligatory on the parties to regiscer their 
documents. The document bears a stamp 
of r85r and the endorsement of the stamp- 
vendor is as follows:—‘ Sold this stamp 
to Saiyid Asrat Ali, Pleader of the Court, tor 
writing a deed of sale at Rs. 4." Ic would be 
difficult for the plaintiff to procure a stamp 
of 1851, and the document as a whole has 
the appearance of being a very old docu- 
ment, It would be plainly impossible for us 
to hold that a document must necessarily 
be a suspicious document because it does 
not happen to be a registered document. 
To take such a view would be to hold 
that a document of 1851 should have been 
registered although the law did not require 
those documents to be registered, The 
argument is a speculative one and I cannot 
attach any value to it. The next ground 
urged by the learned Subordiaate Judge 1s 
that it is not shown why Asrat Ali snould 
have sold this property to Nawabbunnissa 
and others. It 1s somewhat unreasonabie 
to cad upon the plaintiff!in 1916, for pruot 
as to the necessity of a tiansaction which 
took piace in 1851. It is then urged by 
the learned Subordinate Judge that tke 
signa.ure of Asrat Ali iu Exhibit 3 does not 
tady with his signature in Exhibit. 4. which 
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is accepted by him as a genuine document. 
I have myself examined the two signatures 
and I am not prepared to base my conclusion 
as to the genuineness of the document on 
my personal observation of the signatures. 
Itis always unsafe to hold that a document 
is a forgery on the personal inspection of the 
document by the Court. No expert witnesses 
were examined on the pointand no wit- 
nesses: were called by the defendants to 
prove that the signature purporting to be 
the signature of Asrat Ali in Exhibit 3 
was not in fact the signature of Asrat Ali. 
The last ground urged by the learned 
Suboidinate Judge is that Exhibit 3 bears 
the seal of Asrat Ali showing “with what 
care, solicitude and precaution this document 
has been got about.” The procedure 
adopted by the learned Subordinate Judge 
was as follows: he looked at Exhibit 1, 


‘which, according to him, is genuine 
and he found that it did .not bear 
the seal cof the executant. He then 


looked at Exhibit 3 and found that it did 
bear the seal of the executant; and the con- 
clusion at which hearrivedis thatif a genuine 
document.does not bear the seal of the exe- 
cutant, a document which does bear the 
seal of the executant must be a suspicious 
document. I am not prepared to subs- 
cribe to the mode of reasoning adopted 
by the learned Subordinate Judge.. In 
regard to Exhibit 2 the first point which the 
' Subordinate Judge makes is that it is not 
a registered document. I have already 
dealt with thet argument and it is only 
necessary to add that to take the view which 
the learned Subordinate Judge has taken is 
to say that a document is compulsorily re- 
gistrable although the law did not require 
that it should be registered. The learned 
Subordinate Judge then examined the stamp- 
paper and he thought that there was some- 
thing suspicious and that the endorsement 
of the stamp-vendor showed that it was 
sold by him to one Raghu Jha for the pur- 
pose of a famassoch. I may say that the 
stamp on ExLibit.2is of the year 1856 and 
it is difficult to imagine how the plaintiff 
could procure a stamp of 1856. As to the 
argument of the learned Subordinate Judge, 
it is enough to saythat Bibi Nawabunnissa, 
the executant of Exhibit 2, was a purda- 
nashin lady and it was plainly impossible for 
her to walk up to the stamp-vendor and to 
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purc ase the stamp. She had ts employ 
somebody to purchase the samp for her 
and that person might as likely have been 
Raghu Jha as some body else. The learned 
Subordinate Judge, upon the evidence of D. 
W. No. 12, has come to the conclusion that 
Raghu Jha was a client of Imam Ali, the 
father of Enayet Ali, plaintiff’s husband, 
and upon this he has built the theory that 
“itis nothing unusual that an old tinused 
stanip-paper in the name of th: aforesaid 
Raghu Jharemainedin the Sherista of Enayet 


„Ali and his father and has been . utilised 


by the former for the present purpose." 
The argument is a speculative one and I 
am not prepared to assent to it. It is im- 
possible at this date to have the. evidence 
as to who Raghu Jha was and what 
connection there was . between Raghu 
Jha and Nawabunnissa, the executant 
of Exhibit 2. As I _ have said 
before, Nawabunnissa wasa purda-nashin 
lady of rank and position andit was neces 
sary for her to employ an agent to procute 
the stamp. It is suggested that she might 
have bought the stamp through her husband 
Asrat Ali. Asrat-Ali himself. was :a: Vakil 
of standing and position and if one could 
indulge in speculation, one might say that 
probably Asrat:. Ali employed Raghu Jha 
to procure the stamp for his wife. I do 
not, however, rest my decision on any cone 
jectures The document appears to be a 
genuine document and it is difficult to ima- 
gine how the plaintiff could possibly have 
procured the stamp. which was undoubtedly 
sold to Raghu Jha on the 5th July .1856.. 
The last argument of the learned 
Subordinate Judge i. as follows :— 
"Nawabunnissa got the major portion of 
the properties only in 1851 and it has not 
been explained why with such precipitancy 
she executed this deed in favour of her 
minor daughter." J quite agree that there 
is no explanation why Nawabunnissa exe- 
cuted this document in favour of her children 
but, inmy opinion, the argument isa specula- 
tive one. Itis quite unreasonable to expéct 
the plaintiff to give any evidence on this 
point. i T 
'The learned Subordinate Judge then con- 


-sidered the surrounding circumstances and 


he came to the conclusion that these do- 
cuments could not be considered to be 
genuine documents. "The first point com. 


sidered by the learned Subordinate Judge 
. in this connection is that the plaintiff never 
tried to have possession of the properties 
which Nawabunnissa is alleged to have 
given to her by Exhibit 2. The plaintiff 
has undoubtedly admitted in her evidence 
that she never had possession of the 
, properties covered by Exhibit 2 and that 
they were all along in the possession of 
Fazalnunissa and after her death in the 
possession of Azizunnissa and Asmatun- 
nissa. It is established beyond doubt that 
Azizunnissa and . Asmatunnissa were re- 
corded in the Land Registration Depart- 
ment as the.owners of the properties dealt 
with by Exhibit 3. 

The argument is a weighty one; and 
if there was nothing also in the case it would 


.. be impossible to give effect to a docum nt | 


which,admittedly, has not been acted apon. 
But there 15 this to be said against the view 
. of the learued Subordinate Judge, namel, 
that Nawabunnissa herself was not in pos- 
session of these properties. Exhibit I is 
accepted by the learned Subordinate Judge 
to be a genuine document and under Ex- 
, hibit I, 44-annas share out of r6-annas of 
Mouza Rampore (the property dealt with 
by Exhibit 2) passed from Bibi Sonia to 
Bibi Nawabunnissa. 
that Bibi.Nawabunnissa herself was never 
in possession of the properties. ‘Therefore, 
it is impossible to hold that a document 
must be a forBery because itis not corroko- 
rated by evidence of ancient or modern 
enjoyment or by other equivalent or 
explanatory proof. 


Somethirg admittedly happened which gave . 
tlie possession of these properties to Fazal- 


. unnissa. What actually happened we do sot 
know, norisitpossibleto expect the plaintiff 
to give any satisfactory explanation of the 
. fact that, notwithstanding the decd of gift 
. executed by Bibi Soniainfavour of Nawabun- 
nissa, Fazaluunissa remained in poss:ssion 
of the properties. All that I need say is this 
that, slthovgh Nawabunnissa was not in 
. possession of the properties, it is admitted 
. by the. learned Subordinate Judge that 

, Exhibit x is a genuine dccument. That 
being so, there is no reason to hold that Exhi- 
. bitit 2 isnot a genuine document, because 
the document has not received corrobora- 
. tion from, acts naturally referable to the 
. document, — 
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But it is admitted ^ died on the sth July 1852. 
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The learned Subordinate, Judge, in the 
next place, attaches some importance to 
the fact that the memorial stone tablet was 
removed from the tomb of Nawabunnissa 
and that the year of her death was erased 
from it. There is no question that this 
stone tablet was in fact removed during 
the pendency of this suit in the Court below 
and that the tablet was ultimately discovered 
in a house in which the plaintiff and her 
husband Enayet Ali used to live. Enayet 
Ali was prosecuted at the instance of the 
defendants but he was acquitted by the > 
Criminal Court and the Magistrate dealing 
with the case has given good reasons for 
disbelieving the case that Enayet Ali could 
ever have been a party to,the removal of 
the stone tablet. The surrounding circum- 
stances establish beyond doubt. that 
Enayet Ali could not have been a party to 
the removal of the memorial stone tablet. 
That tablet shows that Nawabunnissa died 
in 18539. This supports the case of the plaint- 
iff, and it was to the interest of the pene 
iff to preserve this important ex 
dence and not to destroy it. It appears 
thatin a kobala which the ‘plaintiff exe- 
cuted in favour of "Tilakdbari Lal she 
stated that her mother Bibi Nawabunnissa 
That assertion 
was wholly destructive of the plaintiff's 
case for it would follow that Exhibit 2 could 
not have been executed by Nawabunnissa, 
for it. must be remembered that Exhibit 2 
was executed on the rath July 1856. The 
admission made by the plaintiff in 
the kobala executed by her in favour of 
‘TNilakdhari was, therefore, injurious to her 
case. It was nécessary for her to preserve 
such evidence as she might procure which 
would show that her admission made in 
her kobala in favour of Tilakdhari was clearly 
wrong. Now, the tablet shows that Nawab- 
unnissa died in 1859. It was, therefore, im- 


. portant for the plaintiff not to des- 


troy that evidence which was. most 
helpful to her in her case. In my opin.on, 
it is quite impossible to hold that the plain- 
tiff or her husband Enayet Ali had any 
hand in the removal of the memorial stone 
tablet from the tomb of Nawabunnissa, 
Although it is not necessary to go any further 
than this, it is probable that it was removed 
at the instance of the defendant who made 
an attempt to erase the year of the death 
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of Nawabunnissa which was on the memorial 
tomb. Having done that they threw the 
tablet in a portion of the house of Enayet 
Ali which was not used by him and at a time 
when he was actually away from his house. 

In my opinion, Exhibits 2 and'3 are 
genuine documents and, together with Exhi- 
bit x and the admission by D.W. No. 9, they: 
establish that  Nawabunnissa was’ the 
daughter’ of  Fazalunnissa and that the 
plaintiff was the daughter of Nawabunnissa. 
The only document upon which the defend- 
ants rely is Exhibit L. This is a vakalai- 
nama dated the 23rd June 1840, executed 
by Fazalunnissa in favour of her-Vakil Altaf 
Hussain for herself and as guardian of her 
minor children Azizunnissa and Asmatun- 
nissa empowering her Vakil to withdraw 
a sum of Rs. 556 from Court. It appears 
that this sum of money was lying in Court 
to credit of -Fazalunnissa’s husband and 
it was necessary for Fazalunnissa’s 
heirs to withdraw that sum from Court. 
It appears that the document was never 
filed in Court and was not acted upon; but, 
in my opinion, there is noreason to doubt 
the genuineness of this document. But 
I am unable to draw the conclusion that 
because the name of Nawabunnissa does not 
appear in the document, therefore, Nawab- 
unnissa could not have beena daughter of 
Fazalunnssia. All that one can say from this 
document is, that Azimunnissa and Asmat- 
unnissa are the daughters of Fazalunnissa. 
It is quite impossible to go any further than 
that and to say that because the name 
of Nawabunnissa is not mentioned in 
this document, therefore, she could not 
have been the daughter of Fazalunnissa. 
It may be that Nawabunnissa had attained 
her majority and as she had already married 
Asrat Ali, Fazalunnissa could not represent 
ner in the matter of the withdrawal of the 
sum.of money from Court, It is contended 
on behaif of the defendants that if a separate 
petition was put in on behalf of Nawabun- 
nissa Fazalunnissa could not have authorised 
her Pleader to withdraw the sum of Rs. 556 
which was lying in Court. The matter 
rests on  speculetion and I am un- 
able to come to a conclusion one 
way or the .other why the name of Nawab- 
wnnissa does not appear in this document. 
Taking the evidence, oral and documentary, 
aS:a whole, I am of opinion that the plaint- 
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iff has established her case that she is the 
daughter of Nawabunnissa, and that Nawab- 
unnissa was the daughter of Fazalunnissa. 
The defendant's denial of the pedigree set 
up by the plaintiff in her plaint, is, 
as I have already said, an evasive one a nd 
one would be inclined to hold upon the 
pleadings that there was no denial of the 
allegation that the plaintiff is the daughter 
of Nawabunnissa. On the question whe- 
ther Nawabunnissa is the daughter of Fazal- 
unnissa, there cannot be, iu my opinion, 
the slightest doubt that she was the daughter 
of Fazalunnissa. The plaintiff is, as I have. 
already said, supported by one of the de- 
fendant's "witnesses who is a competent 
witness, onthe point. As to the other point, 
namely, whether the plaintiff is the daughter 
of Nawabunnissa, the evidence, taken 
as a whole, is in her favour. In my opinion 
the plaintiff has established that she is en- 
titled to the properties left by Bibi Asmat- 
unnissa if she can.establish her case as to 
the wakfnamas executed by Bibi Asmat- 


 unnissa. 


T now come to the question whether the 
wakfnamas executed by Musammat Asmat- 
unnissa are valid and operative documents. 
The first wakfnama was executed on the 
15th February 1882. It appears that there 
was a mosque and an Imambara already 
in existence which had been constructed 
by her father-inlaw. By the wakfnama 
of the 15th February 1882, she dedicated 
the properties specified in the wakfnama 
for maintining the mosque and Imambara. 
which were already in existence, for the sup- | 
port of fakirs and travellers and for "the 
annual Fatuha and Urs’’ of herself and her 
husband. She declared that she was making 
“wakt absolutely of the properties 
mentioned below in the name of God with- ' 
out any condition valid or invalid" and that 
from that day neither she nor her heirs and 
representatives would have "any personal 
connection with or any  righis iu future 
to the endowed property." She appointed 
herself the mulwalli of thee endowed proper- 
ties for life and fixed her salary at Rs. 125 
per month. She provided that the income 
of the wakf property, after the payment 
of Government revenue, other Government 
demands and collection expenses, should he 
“applied to the expenses of the mosque 
and Imambaras” and directed that the ac . 
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‘count of the income and the expenses should 
be Kept in the Khankah and should be signed 
and sealed daily by the mutwalld for the 

‘mosque for the time being. She appointed 

the two surviving brothers of her husband 

to succeed her as the mutwalli of the ` endow- 

"ment, one as the mutwalli of the mosque and 

the other as the mutwalli of the Imambara, 

and gave them: power to appoint their 
successors from amongst their male issue 
and provided that, in default of such appoint- 
ment, their male issue should have the 
power to choose the mutwallis from amongst 
themselves. Lastly, she directed that, 
out of the income of the wakf property, 

Shaikh Imam Ali, senior, and Shaikh Imam 

Ali, junior, should each receive Rs. Io per 

month generation after generation without 

any condition of service. 

By the second wakfnama, which she exe- 
cuted on the 7th December 1897 and 
which she described as the supplementary 
deed of wakf, she dedicated all her re- 
maining properties to the purposes mention- 


ed in the first wakfnama and gave up her . 


salary of Rs. 125 per month, but stipulated 
. that all her expenses should be sent to her 
wherever ‘she might direct her manager 
to send the same. By this document, she 
appointed Shaikh Imam Ali, senior, as the 
mznager of the endowment on a salary of 
Rs. 5 per month and gave him extensive 
yowis of mangement, as she contemplated 
visitiuy Mecca and other sacred places. She 
provided that Imam Ali should coutinue to be 
the manager of the endowment after her 
, death and modified the terms of the earlier 
wakfnama, the effect of which was to place 
the mutwallis, after her death, more or 
less, under the control of the manager. 
"The last deed executed by Musammat 
Asmettnnissa on the 17th July 1907, is 
Lardly a deed of wakf ; it is in reality a deed 
laying: down the scheme of management 
of wakf properties after her death. It ap- 
pears that the muitwallis nominated by her 
to succeed ber on her death were both dead, 
and by this'docufnent, she nominated Mo- 


barak Hussain, defendant No. I, to succeed ` 


her as the mutwalli of the mosque, and Bibi 


Sagheri Begum, defendant No. 2, to succeed . 


her as the mutwaili of the Imambara. Mo- 
barak Hossain is the son of Latiff Hussain 
whom she had nominated to succeed her as 
the muiwally of the mosque.’ Bibi- Saghesi 
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"duos 


‘Begum 1s the daughter's daughter of Wala- 


yat Hossain whom she had nominated to 
succeed her as he mutwalli of the Imam- 
bara. As Imam Ali, on account of his old 
age, had become incapable of looking after 
the wakf properties, she removed him from 
his office as manager, and appointed Karamat ` 
Hussain, defendant No. 4, as the manager 
of the wakf on salary of Rs. IO per 
month. She also appointed defendant 
No. 3 Syed Nawab, the husband of 
Sagheri Begaum, and Rajab Ali, defendant 
No. 6, as sub-managers, Syed Nawab on : 
a salary of Rs. 10 .per month and Rajab `` 
Ali on a salary of Rs. 4 per' month. She 
specified the salaries payable to the servants 
of the wakf estate and directed that the 
salaries specified by her should be paid to 
them and to their heirs generation after 
generation provided they performed their 
duties. There is a schedule at the foot of the 
deed which gives “the details of salary 
payable to the servants attached to the 
wakf estate." The “servants” mentioned are 
Mobarak Hussain (son of her husband's 


‘brother Lutf Hussain), Sagheri Begum, 


(grand-daughter of her husband's brother 
Walayat Hussain). Bibi Azizunnissa (her 
sister), Karamat Hussain, (son of her hus- 
band’s brother Walayat Hussain) Syed 
Nawab (husband of Sagheri Begam) Rajab., 
Ali (her servant) Manuk (son of her hus- 
band’s brother Walayat Hussain) and Man- 
shi Imam Ali (her Muktear and confiden- 
tial adviser). 

Mr. Susil Madhab Mullick, on behalf of 
the appellants, has argued’ before us, first, 
that the wakfs are invalid and inoperative 
inasmuch as they were never acted upon 
and Bibi Asmatunnissa never parted 
with her possession as full proprietress; 
secondly, that the wakfs are illusory 
and were not intended to be acted 
upon and that the whole object was 
to divert the source of succession under the- 
Muhammadan Law and to keep the prop- 
erties in her husband's family, and thirdly, 
that the documents were not read and ex- 
plained to Bibi Asmatunnissa and that she 
did not have any independent advicé in 
connection with the execution of these 
documents. The first point urged before 
us by Mr. Mullick raises the question 


‘whether the wakf is a valid wakf, the second 


point, whether the wakf- is a real - wel, 
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and the third point, whether the Court would 
enforce it having regard to the fact that 
Bibi -Asmatunnissa was .an illiterate 
purda-nashin lady wholly incapable of 
understanding -the nature of the instru- 
ments which she executed. 

I will first consider the question whether 
the wakf is a valid and an operative wakf. 
The parties are Shias, and, according to 
Mr. Ameer Ali, there are four essential re- 
quisites on which depends the validity of 


the wakf: (x) that it must be perpetual, (2) . 


it-must not be contingent, (3) that possession 
must- be given of the thing dedicated, 
or, more properly, the properties should 
cease to be the properties of the donor, 
and (4) that the right of the donor should 
be entirely divested therefrom. It is, how- 
ever, recognized in Shia Law that it is law- 
ful for the wakif to constitute himself or 
herself the mutwalli, and that, in such a case 
a. formal change of possession is out of the 
question, and that all that is required is, not 
actual delivery of possession, but change in 
the character of possession. “It is in this 
sense,” says Mr. Ameer Ali, “that the Mafatih 
declares that, if the wakif continue to exet- 
cise his right over the wakf property and 
make no change in the character of his pos- 
session, the wakf will not take effect" 
(Ameer Ali's Mummandan Law, 4th Edition, 
Vol. I, 499). | 

It is contended on behalf of the appellants 
that, in order to defeat their legal title, 
the defendants must establish the validity 
of the wakf and that, as a necessary conse- 
quence, they must establish that there 
was a change in the character of posses- 
sion of Bibi Asmatunnissa, who constituted 
herself the first mutwalli under the wakf. 
It is argued that, not only is there no evi- 
dence that Bibi Asmatunnissa changed the 
character of her possession, but that the 
evidence is conclusive that she continued 
to hold possession as full proprietress and 
not as a mutwalli. Mr. Sultan Ahmad 
. on behalf of the respondents, agrees that, 
in order to complete the wakf, there must 
be change in the character of possession; 
but he maintains that the wakfnama 
must itself decide whether theré is a change 
in the character of possession. According 
to him; the issue must be decided on a con- 
struction of the wakfnama, and not by 
reference to extrinsic evidence ; and he 
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argues further that, if we are at liberty to 
go into evidence, that evidence would sup- 
port his case that, subsequent to the wakf- 
nama, Bibi Asmatunnissa held possession, 
not as proprietress, but asa mutwalli. 

As reference has. been made to the Eng- 
lish cases, it is necessary to consider how 
far the English cases are likely to help us in 
the solution of the problem. Now,in England, 
transmutation of possession is mot an essen- 
tial pre-requisite to the constitution of a 
trust. Provided that the trust was, in the 
first instance, perfectly created, the trust 
will be supported, whether there was trans- 


mutation of possession or not. But, in 


order to determine whether the trust was, 
in the first instance, perfectly created, the 
Court has-to consider whether the settlor 
contemplated some further act for the pur- 
pose of giviug it completion. If, for ins- 
tance, the settlor contemplated making over 
possession of the trust property to a trustee 
for the purpose of completing the trans- 
action, the trust will not be regarded as 
having been perfectly created until possession 
is actually made over to the proposed trustee. 
But, if the settlor proposed to convert himself 
into a trustee, then the trust is perfectly 
created and will be enforced as soon as the 
settlor has executed anm express declaration 
of trust, intended to be final and binding 
on him. 

It will be noticed that the Shia Law differs 
from the English Law on the question of 
the completion of the trust, though they 
agree in this that where the trust was in’ 
the first instance perfectly created, the Court 
will enforce it and will not enter into the 
question whether the trust was acted upon, 
In England, transmutation of possession 
is not, whereas in Shia Law it is, an essential 
pre-requisites tothe creation of a trust. In 
England, if the settlor proposes to convert 
himself into a trustee, then the trust is per- 
fectly created as soon as the settlor has exe- 
cuted an express declaration of trust, in- 


-tended to be final and binding on him. In 


Shia Law, the wakif must still show that he 
has changed the character of his possession. 
I am of opinion, therefore, that the English 
cases cannot help us in the solution of the 
problem whether the wakf was;1n the present 
case, perfectly created. - 

Nor do I ageee with the argument that 
tae document must itself decide whether 
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tkeie wes a change in the character of pos- 
session. In my opinion, transmutation 


of possession, or, (which is the same thing): 


change in the character of possession is es- 
sentially: a. matter of evidence, and can 
only 
case. The argument assumed that whenever 
a wakif constitutes himself a mutwalli of 
the encowment, there is, by virtue of such 
constitution, a transmutation of possession 
for tkere is, or can te, no other indication in 
the wakfnama that there is a change in the 
character of possession. To take such a view 
is to ignore the distinction between change 
of ownership and change of possession, 
toth of which must have taken place before 
a wakf can be said to be perfectly created. 
All that the wakfnama in the present case 
does show is that the wakif has divested 
herself of all proprietary interest in the 
property endowed and constituted herself 
a mutwall1 of the endowment. Such a 
declaration satisfies requiste No. 4 given in 
Mr. Ameer Alis took. ‘There is still. re- 
quisite No. 3 to be satisfied before the wakf 
is complete; and there is no indication in 
the wakfnama that it has been satisfied, 
unless we regard her appointment as a 
mulwalh as leading to the inference that 
there was a transmutation of possession. 
Even assuming that Mr. Sultan Ahmad 
is right in his contention that the document 
itself must decide the question whether 
there has been a transmutation of posses- 
sion, Ido not think that the document 
throws any clear light on the point; and we 
must, therefore, go into the evidence to see 
whetker, alter the execution of the wak- 
nama, Bibi Asmatunnissa held possession 


© as the mutwall? of the endowment. 


Mr. Susil Madhab Mullick strongly re- 
lies upon the fact that Bibi Asmatunnissa 
did not, at any time, after the execution 
of the wakfnama, apply for mutation of her 
namie in the Land Registration Department 
as the mulwalh of the endowment. In sup- 
port of his contention, Mr. Mullick refers 
us to Exhibit 15 series whichestablish that 
in respect. of the properties which are now 
in dispute, she stood recorded in the Land 
Registration, Department as the proprie- 
tress up to the time of -her death. In 


order to set the argument advanced before us, 


jt is necessary for us to consider some of 


4e provisions of the Land Registration 


be .decided on the evidence in the 


Act (Bengal Act VIIof 1876). It will be use’ 
ful to remember, first, that the Act makes 
a distinction between a proprietor and: a 
manager. “Proprietor” means a person 
in possession “of an estate as owner thereof.” 
The term “manager” includes every person 
in charge of an estate on behalf of a reli- 
gious or charitable foundation. See section 
3 (8) and section 3 (6). It follows, therefore, - 
that after the execution of the wakfnama, 
if the transaction wasat all perfected, 
Bibi Asmatunnissa ceased to be a ‘“‘proprie- 
tor' and became vested with the charac- 


.ter of "manager" ‚within the meaning of 


the terms as used in the Land Registration 
Act. Section 42 provides that “every per- 
son assuming charge after such commence- 
ment," that isto say, after the commence- 
ment of the Land Registration Act, “of any 
estate or revenue-free property, or of any 
interest therein . . as manager, shall within 
six months from the date of such . . .. as- 
sumption of charge, make application in the 
manner hereinafter provided to the Collector 
of the District on the general register of which 
such estate or property is borne, . . for. 
registration ofhis nameandof the character. 
andextent of hisinterest as such.... manager." 
The provision is mandatory, and it was, 
in my opinion, the duty of Bibi Asmatun- 
nissa toapplyfor registration of her name as 
mutwalls of the endowment, tf, indeed, she 
had changed the character of her possession. 
Section 65 provides the penalty for omit- 
ting to comply with the Act and declares 
that a person omitting to make such ap- 
plication within the prescribed time, shall 
be liable to such fine as the Collector may 
think fit to impose, not exceeding one hun- 
dred Rupees for such omission. Section 78 
provides that no person shall be bound to 
pay rent to any person claiming such rent 
as proprietor or manager of an estate 
or  revenue-free property in respect of 
which he is required by the Act to cause his 


"name to be registered, unless the name of ` 


such claimant shall have been registered 
under the Act. 

The ‘learned Counsel for the respondents 
does not contest the proposition that it. 
was the duty of the mutwalli ; to have her 
name registered in the Lani Registration 
Department as such muiwalh; bat hs con- 
tends that the endowment cant lose its 
title to the properties in’ question, because 
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the smuiwalli ‘failed to have her name re- 
gistered as such mutwalli, and that where 
the Act provides a penalty for such omis- 
sion on the part of the mutwalli, it would 
be a strong thing to say that there 
is no title in the endowment, because there 
was such an omission on the part of the 
mutwalt. The argument, in my opinion, 
begs the whole question which is in debate 
before us. If it be assumed, for the purpose 
of the decision, that there was transmu- 
tation of possession, and that the wakf was 
perfected, then the issue is decided, and the 
caseisatanend. But, in order to determine 
the issue, it is relevant to enquire into the 
transaction whether there were acts and 
transactions consistent ‘with the case of 
the defendants that there was a change 
in the character of possession of Bibi 
Asmatunnissa. 

I ought to mention that, with reference 
to one property, Bibi Asmatunnissa was 
registered as muiwalli of the endowment. 
On the 17th March 1888, Walayat Hussain 
sold r-anna 54-pies out of the entire 16-anvas 
Mouza Murtuzza Chak to Bibi Asmatunnissa; 
and on such purchase being made Bibi 
Asmatunnissa was registered in the Land 
Registration Department as snuhwalh of 
the endowment not only in respect of the 
purchased share of the Mouza, but also in 
respcct of the other shares which she had 
in the Mouza., But with reference to 
this transaction, there is this to be said, 
that we Have not the application before us, 
and we do not know who actually made the 

` application to the Collector. On the other 
band, Walayat Hussain, the vendor of 
the property, was the husband's brother of 
Musammat Asmatunnissa and was 
nominated by her to succeed her as the 
mulwalls of the wnambara and was, there- 
fore, deeply interested in the question of 
the wakfnama. I am unable to look upon 
the single instance of transmutation of 
name as establishing that the there was 
transmutation of possession. 

Tke appellants next rely upon the finaily 
published Records of Right showing that 
Bibi Asmatunnissa was recorded, in respect 
of the disputed properties, as a proprietress 
and not as a muiwalli. 7 

Tke Cadastral Survey under Chapter X 
of the Bengal Tenancy Act was concluded 
in 1907, andthe Records of Right were finally 


published on the 17th September 1907. 
Exhibit 16 series are the finally published 
Records of Right, and they completely 
support the argument of Mr. Mullick, Mr. 
Sultan- Ahmad, on behalf of the respondents, 
accepts the facts upon which the argument is 
founded, but disputes the validity of the 
argument. He refers us to the definition of 
'proprietor' in section 3 (2) of the Bengal 
Tenancy Act as meaning “a person owning, 
whether in trust or-for his own benefit, an 
estate or part of an estate” and he contends 
that, though amutwall1, Bibi Asmatunnissa 
was a proprietress within the meaning of the 
term as used in the Bengal Tenancy Act, and ` 


tbat she could not be recorded as anything but. 


a proprietress in the finally published Record 
of Rights. The argument, as founded upon 
the Bengal Tenancy Act, is entitled to weight 
but we have to read Chapter X of the Bengal 
Tenancy Act together with the rules made 
by the Local Government under section 189 
of the Bengal Tenncy Act, for the purpose 
of regulating the procedure to be followed 
by Revenue Officers in the discharge of 
any duty imposed upon them by or under 
the Act and prescribing the formts to be 
used by them, Rule 48 in Part II, of the 
Survey and Settlement Manual, 1:900, 
provides, that “the proprietary Rhewat 
shall show the character and extent of 
proprietary interests." In my opinion, 
there is no doubt whatever that she would 
have been recorded as a mutwalli of the 
endowment if it were known to the Sur- 
vey Authorities that she was in possession. 
of the properties as a trustee: and not for 
her own benefit. The proceedings in connec- 
tion with the preparation of the Record of 
Rights are conducted with great publicity 
and with notice to the persons whose interests 
are intended to be affected by the entry 
in the Record of Rights. If, indeed, the trust 


had been perfected at any time during the 


Cadastral Survey operations, it was the duty 


of Bibi Asmatunnissa to acquaint the Survey 


Authorities with the fact that she was in 
possession of this estate, not for her own 
benefit, but as a trustee, so that the character 
of her proprietary interest could be shown 
in the proprietary khewat. 

The next series of documents upon which 
tke appellants rely are the  rent-receipts 
(Exhibit 6 series) and the foa (Exhibit 
10 series) #granted by Bibi Asmatunnissa 
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in her capacity as-proprietress and Zemindar. 
Mr. Sultan Ahmad’s argument in reply is 
again founded upon the definition of the 
term ''proprietor" in the Bengal Tenancy 
Act, and he contends that her description 
of herself as proprietress does not decide 
the question whether or not she was holding 
possession as a mulwakli. The argument 
is not without force ; but it is a significant 
fact that not one document has been pro- 
duced executed by Bibi Asmatunnissa and 
bearing herseal in which she describes her- 
self as a mutwalt although many documents 
have been produced by the defendants 
executed by third parties in favour of Bibi 
Asmatunnissa in which she is described as 
a miutwalli. 1 refer to this for the purpose of 
showing that, though under the Bengal 
Tenancy Act, and for the purpose of the Ben 

gal Tenancy Act.a proprietor includes a 
trustee, thereisa distinction in fact between 
the two, a distinction which is observed in 
actual practice and in acts and transactions 
` affecting property. The definition in the 
Bengal Tenancy Act establishesno more than 
this that, wherever the term “proprietor” 
is used in the Bengal Tenancy Act, it may 
mean, according to the context, either a per- 
son owning an estate for his own benefit, 
or a person owning an estate as a trustee. 
But it was not the object of the Bengal 
Tenancy Act to sweep away the distinction 
between a proprietor and a trustee and the 
documents executed by Bibi Asmatunnissa 
bearing her seal in which she describes her- 
self as proprietress have a special signi- 


ficance when we are considering the question . 


whether there was transfer of possession 
from herself as owner to herself as mut- 
walli. 

. In this connection, it will be useful to 
consider one of the patas executed by Bibi 
Asmatunnissa. This patta is Exhibit A, 
dated the 27th November 1898, in favour 
of Shaikh Mahbub. This document was 
produced by the defendants and was in- 
tended to show that the palta was granted 
by Bibi Asmatunnissa in her capacity as a 
muiwallt, When the document was actually 
tendered in evidence, it was discovered 
that the word ‘mutwall’ had been struck 
out in the original, and in its place the 
word ‘malika’ had been substituted. It 
was suggested by the defendants, that the 
document had been ‘tampered with~ while 
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in.the custody of the Court. The plaintiffs 
thereupon called for a certified copy - 
of the document and the certified 
copy showed that Bibi Asmatunnissa.des- 
cribed herself as a proprietress and not as 
a mutwallt, I think thattheoriginal document 
is of great value in determining the question 
whether the wakf was perfected. What 
obviously happened was, that thé document 
describing her as a mutwalli was placed 
before her for execution and she objected to 
being described as a mutwaili, ‘Thereupon, 
the word 'mutwalli was struck out and the 
word ‘proprietress’ was substituted in 
its place. On no other hypothesis is it 
possible to explain the. fact that in the 
original the word 'mutwall'is struck out 
and the word ‘proprietress’ substituted. 

Finally, Mr. Susil Madhab Mullick draws 
our attention to the fact that the ac- 
count-books of the estate have been deliber- 
ately suppressed by the defendants. 
They produced the account-books of. 1882 
1885, 1899, 1907 and 1908 and suggested 
to the learned Subordinate Judge that 
the account-books other than those produced 
by them were either lost or destroyed.. The 
learned Subordinate Judge very properly 
declined to accept the explanation which. 
was offered by the defendants and in regard 
to the account-books which wereactually. 
filed by the defendants, the leaned Subordi- 
nate Judge saysasfollows:—‘‘ The appearance 
of these books, the freshness of the ink and 
papers convince one of their unreliable 
nature." The finding of the learned Sub- 
ordinate judge on this point is not chal- 
lenged before us by the respondents ; and we 
must accordingly assume that the 
account-books have been deliberately sup- 
pressed by the respondents. Now, the pro- 
per presumption arising from the suppression 
of these account-booksis that,if produced, 
they would be unfavourable to the defend- 
dants whowithheldthem, Mr. Sultan Ahmad 
contends before us that all that we can. 
presume from the suppression ofthe account- 
books is that the accounts have not been 
properly kept and that there have been. 
breaches of trust on the part of the mutwallt. 
I am unable to accept this contention as 
well-founded. The question whether there 
were breaches of trust on the part of the 
mutwalli was not in issue infthe case, and 
we cannot assume that the- books of account 
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were suppressed in order to conceal the 
breaches of the trust of the mutwulli. What 
was in issue was whether there was trans- 
mutation of possession in fact, and whether 
the wakfnamas were acted upon. The 
account-books would show whether there was 
a transmutation of possession in fact, that 
is tosay, whether the accounts stoodin the 
name of the mutwalli or of the proprietress. 
They would show whether the income of the 
estate was credited to the wakf or to the pro- 
prietress and they would also show whether 
a salary of Rs. 125 a month was being paid 
to the mutwalli or whether the whole income 
was being credited to Bibi Asmatunnissa 
as proprietress of the estate. In my opin- 
ion, the suppression of the account-books 
is almost decisive of the question. 
The plaintiffs gave notice to the defendants 
in their plaint that they would contend 
that "the possession. of Musammut 
Asmatunnissa as proprietress continued 
over the moveable and immove- 
able properties till her death.” The 
defendants had complete notice of the case 
of the plaintiffs, arid it was their clear duty 
to produce those account-books which un- 
doubtedly would have are important bear- 
iag on the question at issue. 

- It was contended by Mr. Sultan Ahmad 
that the suppression of the account-books 
i3 after all not of muchimportance since 
there is clear admission made by the wit- 
ness examined on behalf of the plaintiffs 
that the wakfnama was acted upon. "There 
is no doubt, as the plaintiff’s witnesses have 
admitted, that “majlis has all along been 
held in the Jmambara from the first to 
the 12th day of Muharram every year," that 
“Mehdi procession is taken out after majlis 
from the courtyard of the Imambara on the 
7th day of the Muharrum’’ that the proces- 
sion goes round the town in pomp and there- 
after returns to the Murtaza Masjid” that 
“the gentries of the town all along took 
part and stil take part in the said 
majlts and procession "that the ladies of 
the gentries of the town also come to As- 
matunnissa’s house to pay respect to the 
Mehdi when it is taken inside the house" 
that “on the 7th day malida is distributed 
to the persons who attend there either out- 
side cr inside the house," that ''sarba! and 
jelapee were and still are distributed during 
the ten days" that "on the 12th day Phul- 
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pan is observed" that "Urs' ceremony of 


Kazi Muhammad Hussain is observec in 
the said Imambara, " that “on such oceas‘on 
Koran Sheriff is recited and Fatéha cere- 
mony is gone through,” that “bread and 
meat are cooked and distributed to the poor 
on the Urs ceremony day," that "those who 
attend the ceremony are also offered bread 
and meat." But the question'is not whether 
there were acts which any pious Muhamma- 
dan lady would perform, but whether the 
wakf was at all constituted. If, on a consider- 
ation of the evidence, the conclusion is 
reached that the wakf was perfected, it 
would be wholly irrelevant to consider. 
whether the wakf was acted upon, for the 
evidence tending to show that the wakf 
was not acted upon would only be evidence 
of breach of trust on the part of the madwalll, 
The evidence upon which the respondents 
rely does not in any way establish that 
the wakf was completed. The vets 
to which the plaintiff’s witnesses speak and 
upon which Mr. Sultan Ahmad relies as es- 
tablishing that the wakf was not only per- 
fected, but was actually acted upon are 
such as any pious Muhammadan lady of 
the Shia sect in good circumstances 
would do of hir own accord; and the evi- 
dence is conclusive that all thege different 
ceremonies used to take place regularly be- 
fore the first wakfnama was executed. The 
account-hooks would be valuable evidence 
on the point, and I cannot pass by the sup- . 
pression of these account-books as lightly 
as the learned Subordinate Judge has done. 

Mr. Sultan Ahmad relies upon certain 
transactions as showing that Asmatunnissa 
in certain transactions acted as the mutwalli 
of th» endowment. Of the numerous trans- 
actions upon which Mr. Sultan Ahmad 
relies. the only series that press ma are the 
suits which Asmatunnissa brought as mut- 
walii of the endowment as against a tenant. 
The certified copies of the decrees which 
have been oroduced are Exhibit V series 
and they ‘ow that Musammat Asmat- 
unnissa as mutwall: of the endowment re- 
covered certain rent-decrees against certain 
tenants. These are the only documents 
which support the case of the defendants, 
The other documents upon which Mr. Sul. 
tan Ahmad relies do not really touch the 
question at issue. They undoubtedly show 
that various persons treated her as a mut 
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walli of the endowment, but Asmatunnissa 
. was not-a party-to these documents and it is 
impossible to regard them as assertions 
made by her.as to her title as mutwa of 
the endowment. These documents are 
Exhibit Q, a kobala in her favour dated 
the :20th December 1883; Exhibit K, a 
Robela in her favour dated the 17th March 
1888; Exhibit H, a Aobala in her favour in 
in 1891 and Exhibit J series, certain kabu- 
liyats executed by tenants in her favour as 
mulwalli of the endowment. They are no 


doubt evidence in the case, but they are 


not sufficient; in my opinion, to turn the 
scale in favour of the defendants. 

In coming to the conclusion that the wakf 
was not perfected, I have been impressed by 
the. facts, first, that Asmatunnissa did not 
apply for registration of her name in the 
Land Registration Department as mutwallt 
of the endowment; secondly, that she did 
invite the Survey Authorities to record her 
as: the mutwalli: of the endowment ; thirdly, 
that she did not collect the rert due to 
her as the mutwalli of the endowment: and 
fourthly, that the defendants have 
suppressed the .account-books which would 
be the most valuable evidence to’ show 
in what capacity she held possession of 
the properties in dispute. In Hamid Alt 
v. Mujawar Husain Khan (x) one 
of the questions which the Allahabad 
High Court had to consider was whether, 
notwithstanding his paper ,declaration to 
that effect, the settlor did really ob- 
tain that seisin. as mutwallt which the Shia 
Law requires, Burkitt, J., in answering the 
question in the negative, made the follow- 


ing pregnant observations:—‘‘It may also be 


strongly doubted whether there was in 
this case that strict seisin by the mutwatl 
which the Shia Law requires. The settlor 
did, no-doubt, draw up the paper wakfnamah 
in which he says that thenceforth he: holds 
the property as mutwalli. But he did nothing 
more except to register the paper. He in 
no way changed the outward appearance 
of the title by which he remained in posses- 
: sion. If he ‘hdd been sincere in his 


+ desire to divest himself of his proprietary 


..title, he would have at once applied-to the 
Revenue Authorities to have his name no 


-— 


(1) 24 A, 257; A. WN, (1902) 51. 
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longer recorded in the public registers as 
owner of the dedicated property, and in- 
stead to have a new entry made recording 
him as mutwallt. Thishe did not do ...." and . 
the learned Judge concluded as follows:— 
“On the above facts I am unable to say 
that the settlor, notwithstanding his paper 
declaration. to that effect, did really obtain 
that seisin as mutwallt which the Shia Law 
requires." In my opinion, the plaintiffs. 
have established that Asmatunnissa did 
not change the character of her possession 
and that, accordingly, the wakfnama was not 
perfected. That being so, the subject-mat- 
ter of the, wakf was her inheritance to which 
plaintiff No. ris entitled to succeed under 


the Muhammadan Law, 


"My finding.on this point is sufficient for 
the disposal of the appeal; but as the case 
is likely to be carried to the Judicial Commit- 
tee, ditis just as well that I should express 
my opinion on the two other points which | 
have been argued before us by Mr. Susil ` 
Madhab Mullick. Mr. Mullick contends be- 
fore us that the wakfs are illusory and were 
not intended to be acted upon and that 
the whole object was to divert the course 


of succession under the Mukammadan Law 


aud to keep the properties in Bibi Asmat- 
unnissa's husband's family. In my opin- 
ion, the question has not been raised in 
the form in which it has been put by Mr. 
Mullick before us. It has, indeed, been 
suggested in the plaint that possession ait 
along remained with Asmatunnissa and thet’ 
the wakfs were never acted upon; but when 
we are dealing with the question whéther 
the wakfs were illustory, the question is not 


^ whether the wakfs were or were not acted 


upon, but whether it was intended that they 
should or should not be acted- upon; It 
is not suggested anywhere in the plaint 
that it was not intended: by Asmatunniissa 
that the wak/s should be acted pon. We 
are then left to decide the question on the 
wakfnamas as they stand. Now, it cannot 
be contended for a single moment-that the 
wakfnamas as they stand do not constitute « 
a dedication of the properties to charitable 
or religious uses. That being so, it is 
impossible to hold, on a construction of 
the wakfnamas, thatthe wakfs are illusory 
and that they were not intended to be acted’ 
upon. . A ag ro. t5 p ts 
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The last point urged is that the documents 
were not read and explained to Bibi Asmat- 
unnissa and that she did not have any 
independent advice in connection with the 
execution of these documents. The learned 
Subordinate Judge has given good reasons 
for deciding this issue in favour of the 
defendants and I am not prepared to hold 
that his conclusion is erroneous. I do not 
propose to discuss all the evidence bearing on 
this point, it is sufficient for me to refer to 
a document of great value bearing on this 


point. It appears that Asmatunnissa was - 


examined on her behalf in a suit which was 
instituted by Shaikh Kudrat Ali against her. 
Her deposition in that case is Exhibit 5 
and it establishes, in my opinion, beyond 
doubt or controversy, that Asmatunnissa 
was aware of the fact that she had executed 
three wakfnamas one after another. It 
was contended by Mr. Mullick that Exhibit 
S was not properly admitted in evidence. 
In my opinion, it was properly admitted 
under section 32 (3) of the Evidence Act. 
In the course of her evidence she said as 
follows:—“I have executed three wakfnamas. 
In the first wakfnama the sum of Rs. 10 was 
fixed as the pay of Imam Ali and after his 
death to his sons if they be competent to 
do the work.” There is no doubt, in my 
opinion, that she was well aware of the fact 
that she had executed these wakfnamas. 
She even remembered that by the first 
wakfuama the sum of Rs. 10 was fixed as 
the pay of Imam Ali which is undoubtedly 
correct. Her evidence read as a whole 
shows thatsheisashrewd and clever woman 
and it is improbable that she should have 
signed these documents without undet- 
Standing what they were. 

Although my finding on the second 
. and third points urged by Mr. Mullick 
are against him, still as, in^ my view, 
the wakf was not perfected, the plaintiffs 
are entitled to a decree fer posses- 
sion of the properties in dispute. I 
weuld allow the appeal, set aside the judg- 
ment and the decree passed by the Court 
below and give the plaintiffs a decree for 
possession of the properties set out in Sche- 
dule I of the plaint. The plaintiffs are 
also entitled to a decree for mesne profits 
and for costs both in this Court and ia the 
Court below. | 


In conclusion, I should like to draw the 
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attention of the Trial Court to a matter 
which, in my opinion, constitutes a reproach 
on the administration of justice in this 
country., The plaintiff, an aged lady cf 
62, was examined on commission, and her 
cross-examination lasted for 3r days, and 
covers 63 printed pages in the paper-book. 
'The cross-examination of the other witnesses 
examined on commission is correspondingly 
long. "There is an idea that Pleaders cross- 
examining witnesses on commission may 
take a liberty which would not for a moment 
be permitted in Court. But, in my opinion, 
the Courts can and ought to exercise some 
sort of control in these matters. The Com- 
missioner appointed by the Court has com- 
plete power to stop proceedings and to-take 
the direction of the Court whenever it ap- 
pears to him that the Pleader cross-examin- 
ing a witness is abusing his position and 
exceeding the limits of propriety; and, in 
my opinion, the Court, in appointing a 
Commissioner, should in each case give 
him instructions so as to make it clear to 
him that he is not so powerless as it is ima- 
gined, and that he should exercise his power 
and stop the proceedings for the purpose 
of taking the direction of the Court when- 
ever he should think that it is necessary 
to do so. 
Adami, J.—I agree. 


Z. X. Apéeal allowed. 
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+. 2—Mortgage—Sutt foy possession on default 
in payment of interest—Subsequent suit for recovery 
of wnlevest, whether barred— Interest, high rate of— 
Court, duty of. 

^" In a suit by a mortgagee for possession of the 
mortgaged property on default in payment of 
interest, the plaintiff is entitled to a decree for 
possession simpliciter and the matter of the amount 
of the lien should be left to be decided on redemp- 
tion. (p. 768, col. x.] 

Kiman v. Sultani Mal, 13 Ind.: Cas.. 559; 66 
P.R. 1912; 82 P. W, R. 1912; 148 P. L. R. 1912, 
relied upon. 

‘Kundan Mal v. Sardar Allah Dad Khan, 
5 Ind. Cas. 821;19 P. R. 1910; sCP. W. R. 
1910; 167 P. L. R. 1910 and Aulia Khan v. Kanshi 
Ram, 17 Ind. Cas. 677; 45 P. R. 1913; 25 P. W. R. 
1913; 145 P. L. R. 1912, distinguished. 


On a mortgagor making default in payment 
of interest the mortgagee sued for arid obtained 
possession of the mortgaged property in accordance 
with the terms of the mortgage-deed. The mort- 
gagor subsequently applied for redemption of the 
mortgage under the provisions of the Punjab 
Redemption of Mortgages Act. The Collector 
directed redemption on payment of the principal 
amount alone. The mortgagee thereupon brought 
a suit for a declaration of the mortgage amount, 
including interest: 

Held, that the portion of the claim relating 
to the amount of interest which had fallen due 
at the date when the mortgagee sued for possession 
was not barred by the provisions contained in 
O. II, r. 2 of the Civil Procedure Code. [p. 768, col. 


I. 

A hati Das v. Massu, 19 Ind. Cas. 981,4 P. 
R. 1914; 243 P. L. R. 1913; 145 & 207 P. W. R. 
1913, distinguished. 

Courts, as a general rule, are bound to 
award the interest agreed to be paid on a loan 
even if lapse of time and accumulation of interest 
may have swelled the principal sum enormously 
beyond its original figure. [p. 768, col. 2.] 


Aziz Khan v. Duni Chand, 48 Ind. Cas. 933; 
ror P. R. 1918; 23 C. W. N. 130; 165 P. W. R. 
1918 (P. C.) and Balla Mal v. Ahad Shah, 48 Ind. 
Cas. 1; 124 P. R. 1918; 35 M. L. J. 614; 16 A. L. 
J. 905; 23 C. W. N. 233; 25 M. L. T. 55; 180 P. W. 
R. 1918; 29 C. L. J. 165; 1 U. P. L. R. (P. C) 25; 
21 Bom. L. R. 558 (P. C.), followed. 


First appeal from a decree of the Senior 
Subordinate judge, Mianwali, dated the 
8th, October 1917. 

Bakkshi Teb Chand, ior the Appellant. 

Lala Jagan Nath, tor the Respondents. 


ORDER:—This first appeal is the result 
of a suit under section 12, Punjab Act II 
of 1913. The mortgagors, in a certain 
transaction to be described presently, applied 
for redemption to the Collector and obtained 
a decision - that the mortgage could’ be 
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redeemed on payment to the mortgagee, 
Khota Ram, of Rs. 570. Khota Ram has 
sued fora declaration that there is a further 
charge on the land mortgaged of Rs. 5,015 
and that there can be no redemption without 
payment of this amount. There was a 
prayer in the alternative for possession, 
if it be found that he (the mortgagee) is 
not in possession, but the fact of the mort 
Bagee's possession is now conceded. , 

The mortgage was entered into on the 
26th July 1895 by registered-deed for an 
area of 214 kanals 7 marlas. The mortgage 
price was Rs. 560 and the conditions were 
that the mortgagors should remain in posses- 
sion and should pay interest yearly in the 
form of a certain quantity of grain, on 
default of any year’s interest the mortgagée 
was to be empowered to take possession ` 
and thenceforth payment of interest should 
cease. The term of mortgage was four 
years, after which the mortgagors were to 
rédeem on payment of the mortgage-money 
in the month of Har. Then follow in the 
deed two sentences which are important. 
The first is this: ‘‘Compund interest shall 
be charged on the unpaid amount of in- 
terest at 25 per cent. per annum, and tbe 
same shall be paid by the mortgagors to tlie 
mortgagee along with the aforesaid mort- 
gage money.” ‘The other is the following 
which comes a little lower down :—‘‘ The 
aforesaid mortgaged lands and the persons 
of the mortgagors shall both be liable for 
payment of this debt.” 

On the 27th June 1898 a further advance 
of Rs. 10 was made to Charagh, one of the 
mottgagors, by Khota Ram and a docu- 
ment was drawn up reciting that interest 
was payable on this amount at Rs. I-9 
per cent. per mensem, that principal and inte- 
rest were payable on demand, that the debt: 
should be considered as an additional 
charge on the lands mortgaged, that if 
those lands were redeemed, payment of the 
said principal and interest would be made 
along with the mortgage-money due under 
the previous deed and that other lands and 
the persons of the debtors would be liable 
for the debt. 

In 1902 the mortgagee, KhotaRam, sued 
for possession on the ground that the interest 
for that year had not been paid but he further 
stated that previous instalments had nor 
been paid iu full. He was given a decree 
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for possession and the Court expressly 
refused to go into the question of what 


was due for arrears of interest, remarking. 


that. the plaintiff could seek his proper 
remedy in respect of anything outstanding. 
À concession was given to the. mortgagors 
that should they, pay the 1902 and 1903 
instalments in Jeth Sambat 1960 .(May 
1903) possession should not be delivered 
to the plaintiff. No payments, however, 
were made and Khota Ram obtained posses- 
sion on the 3rd April 1904. He now asks 
for a declaration that the value of unpaid 
grain instalments with compound interest 
at 25 per cent. up to the date of suit should 
be declared to be included' in the mortgage 
charge.. The calculation is set forth in the 
plaint, and shows that the balance of grain 
due for each year from Sambats 1953 to 
1961 has been taken in local weight measures 
of paths choths, choths and topas. Compound 
interest at 25 per cent. up to the date of suit 
has been calculated on each balance in terms 
of weight of grain. The total, weight of 
grain due has thus been ascertained and 
a fixed rate of Rs. 3-8-8 per maund has been 
applied with the result of a sum of 
Rs. 4,981-4. The mortgagors have been cre- 
dited with samll payments in each of the 
five years, 1953 to 1957, but with nothing 
thereafter. Rs. 33-12 interest on the second 
advance of Rs. Io, brings the total up to 
Rs, 5,015. 

Of the seven issues framed by the lower 
Court the first three relating to limitation, 
valuation ot the suit and the possession 
of the plaintiff need not be considered, since 


these are not questions now in dispute. 


The remaining four were as follows :—, 

I. ls the suit barred under O. II, r. 2, 
Civil Procedure Code? 

2. Is the rate of interest penal or ex- 
cessive and not eníorceable ? 

3. Have the defendants paid interest ? | 

4. ‘lo what relief is the plaintiff entitled? 

The lower Court heid on No. x that when 
the plaintitt sued ior possession as mortgagee 
in 1902 he could have recovered the interset 
then aue at the same time and should have 
done so. Quoting Kundan Mal v. Sardar 
Allah Dad Khan 


(x) g Ind. Cas. 821; 19 P. R. 1910; 36 P. W.R. 
1910; 167 P. L. R. 1910. 


(i) Chhabi Das v. 


$67. 


Massu (2) and Aula Khan v. Kanshi 
Ram (3), the learned Subordinate Judge 
found that the plaintif was barred from 
bringing a second suit for recovery of interest 
under O. II, r. 2. On issue No. 2; “the lower 
Court recorded a brief decision that the rate 
of interest was unconscionable and that 
no debtor with his eyes open could agree 
to it, There was ao specific finding on the 
other issues, and thesuit was dismissed. 
The plaintiff has appealed. 

In our opinion both the above findings 
by the learned Subordinate Judge are 
wrong. An obvious commentary on the 
first is, that the plaintiff is not bringing 
a suit for the recovery of interest. He is, 
to all intents and purposes, a defendant 
resisting the claim of the mortgagors to 
turn him out of possession on payment 
of a comparatively small sum. He has 
been forced to become a plaintiff in a declara- 
tory suit by the action of the Revenue 
Officer under Punjab Act II of 1913, but 
what he says is, that he wants to remain in 
possession of the land, and that if he is 
evicted he must be paid a certain sum.. 

We have heard a lengthy argument 


from Mr. Jagan Nath for the respoudents 


in support of the lower Court's finding 
on this issue. He has contended that all 
the annual defaults from the date of the 
moitgage up to the date of the suit in 1902 
constituted one cause of action aud that. the 
plaintiff, having an inherent right to sue 
for interest not paid at that time, omitted, 
when he sued merely for possession, to sue 
for all the reliefs to which he was entitled. 
in support of the argument as to the 
inherent right to sue for interest Counsel 
has quoted Chhabil Das v. Massu (2). In 
that case, as in the present, the mortgage- 
bond provided that inerest was to be 
paid to the mortgagee every year and that in 
default the mortgagee should have the 
right to take possession of the land. In 
1897 the mortgagee sued the mortgagors aud 
obtained a decree for the yalue of produce 
tien due, but did nct claim possession. 
In his subsequent suit for possession the 
Chief Court held that the fact that tue 
mortgage-deed did not Frau give the 


(2 19 Ind. Cas. 981; 4, P. R. 1914; 245. P. L. 
R. 1913; 145 & 207 P. W. a. 
. (3) 17 ind. Cas. 677; 45 P. R 


R. 1913; 25 P, W, 
R. 1913;145 F.L. R. 1913. 
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mortgagee the right to sue for produce 
om default did not take away his inherent 
tight to do so; that he should have sued 
for possession at the same time, and that 
an admission by the mortgagors of payment 
of produce between the dates of the decree 
and that of the second suit did not create 
a new cause of action. In the first place, 
it will.be seen that this ruling was delivered 
: on different facts and in the second,it appears 
to be contrary to what was laid down in 
a Full Bench ruling reported as Parmeshri 
Das v. Fakeria (4), although it was not 
expressly mentioned as overruled. The Full 
Bench decision was that a mortgagee is 
not debarred under O. II, r. 2, from suing 
for -possession of the mortgaged property 
on the strength of a stipulation conferring 
upon- him the option to sue for interest 
or for possession in the event of a mort- 
gagor's failure to pay interest at the stipu- 
lated time, by the fact that on the occurrence 
of a previous default he sued only for interest 
and not for possession. This was the ruling 
- in a case where there was a distinct provision 
in the mortgage-deed enabling the mortgagee 
to sue for interest on default as well as for 
possession. Here and in the case decid- 
ed by Chhabtl Das v. Massu (2) there was 
no such express condition, but the learned 
- Judges who delivered Chhabil Das v. Massu 
' (2) read such a condition into the deed 
-in the guise of an inherent right. In- any 
event, the fact that the first suit was for 
interest and not.for possession clearly 
distinguishes the present case from Chhabi 
Das v. Massu (2). The cause of action 
for the 1902 case was the default of pay- 
ment of interest for that year. The present 
- puit is not one for payment of interest. 
It is a declaratory suit and the cause of 
action lies in the steps taken by the mortga- 
gors to put an end to the-mortgagee's posses- 
sion. A direct authority for the view that 
the previous suit has no effect upon the 
present is Kiman v. Sultani Mal (5), where 
it was held, when a mortgagee sued for 
possession on default on payment of interest, 
that he was entitled to a decree for possession 
- simpliciter and that the matter of the amount 


(4 59 Ind. Cas. 71.17 L. 457;56 P. W. R. 
I920 2 L. L. J. 466 (F. BJ." 
' (5) 13 ind. Cas. 559; 66 P. R. 1912; 82 P, W, 
KR. 1912; 148 P. I, Re 1912. : 
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of the lien should be left to be decided on 
redemption. In this connection the other 
two rulings quoted by the lower Court 
Kundan Mal v. Sarday Allah Dad 
Khaw (I) and Aulia Khan v. Kanski 
Ram (3) are not in point. 

Coming to the second of the four issues: 
detailed above, the effect of the Privy Council 
rulings, Aziz Khan v. Duni Chand (6) and 
Balla Mal v. Ahad Shah (7) is, that Courts, 
as a general, rule are, bound to give effect 
to what the parties are proved to have 
agreed to, even if lapse of time and accumula- 
tion of interest may have swelled the princi- 
pal sum enormously beyond its original 
figure. The lower Court has not considered 
those rulings, and in the present case no 
specific undue influence on the part of the 
mortgagee was pleaded by the defendants. 
There was a general plea of undue influence 
only and no evidence of any sort of undue 
influence was produced. It has been argued 
further before us that the interest is not 
a charge on the mortgaged land, but it is 
expressly made so by the sentences in the 
deed quoted above, and Aulia Khan v. 
Kanshi Ram (3), whichis cited, is distinguish- : 
able since the terms of the deed in that 
case were quite different. High as the 
rate of 25 per cent..compotnd interest may 
.be, we can find no reason for holding that 
the mortgagee is not entitled to it. 

Counsel for the  respondent-mortgagors 
admits that the onus was on the defendants 
-to piove that any more had been paid to 
the mortgagee in respect of interest than 
what has been allowed for in the plaint 
and that no evidence has been produced 
on the question by his clients. He has . 
suggested that it was difficult for them 
to prove anything after 20 years and that 
the mortgagee had special knowledge but 


"we do not see why the knowledge of the 


creditor should be presumed to be more 
special than that of the debtor. 

In regard to the last issue, another lengthy 
argument has been addressed to us to- the 
effect that the plaintiff-mortgagee: is not 


(6) 48 Iud. Cas. 933; ror P. R. 1918; 23 C. W. 
N. 130; 165 P. W. R. 1916 (P. C). 
(7 48 Ind. Cas. 1; x24 P. R. 1918; 35 M. L. 


‘J. 614; 16 A. L. J. 905; 23 C. W. N. 233; 25 M.L. 
T. 557 190-P. W. R. 1918,29 C. I; J. 165; 1 U. P, 


L. R. (P. C.) 25; 21 Bom, L. R. 558 (P.C). 
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entitled to any arrears of interest on account 
ofhis acquiescence in non-payment which 
should be presumed from the fact thàt he 
did not sue to take possession earlier. 
This is a point which was never raised in 
the pleadings in the lower Court at all 
and, in any case, there is no force in it. The 
law of limitation allowed the mortgagee 
to sue for interest within 12 years of the 
first default and 12 years had not elapsed 
when he took possession. There can be no 
presumption that he gave up his claim to 
receive arrears of interest at redemption. 
The rulings quoted to support this proposi- 
tion of the appellants need not be discussed 
since they are not applicable. They are 
Mahadaji v. Joti (8), Balwantrao Dowlairao 
v. Narhar Gangaram Agnihotri (9), Jhunku 
Singh v.  Chatkan Singh (xo), Partab 
Bahadur Singh v. Gajadhar Bakhsh Singh 
(11) and Badan v. Murari Lal 
(12). ‘The three latter are cases of 
the mortgagees accepting a dinimished 
security ^ and. remaining apparently 
satisfied with it for some years, and all 
the cases deal with mortgages which were 
usufructuary from their commencement. 
The second point raised in connection 


with this issue is, that the amount of the ' 


second bond with, the interest due on it 
cannot be a charge on theland. Again, 
this was not pleaded in the lower Court 
and the principal sum Rs. xo has been paid 
by the mortgagors as part of the redemption 
money fixed by the Revenue Officer. In 
our opinion, according to the terms of the 
bond, the parties intended it to be a charge 
on the land and the case is similar to that 
reported as Parabh Dial v. Kharku (13) 
where the money due on a similar bond 
was made so chargeable. 

Finally remains to be decided what 
amount of interest the mortgagee should 
receive. His claim to Rs. 33-12 simple 
interest on Rs. ro up to the date of applica- 
tion for redmeption is, in our opinion, 
correct. For the rest he has refrained from. 


(8) 17 B. 425; 9 Ind. Dec. (N. 5.) 277. 
(9) 54 Ind. Cas. 8x4. 
(xo) 2 Ind. Cas. 221; 31 A. 325; 6 A. L. J. 247. 


(11) 24 A. 521;29 I. A. 14837 C. W. N. 97; | 


4 Bom. L. R. 845; 8 Sar. P. C. J. 310 (P, C). 
. (12) 28 Ind. Cas. 973; 37 A. 309 at 313; 13 
A.L. Je 397 50€ P us | 

(13) 2 P. R. 1890. 
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claiming interest after the date on which 
he took possession but has claimed compound 
interest on what was in arrear on the date 
of his taking possession up to the date of 
the application for redemption. It seems 
to us, however, after a careful consideration 
of the terms of the mortgage-deed, that it 
was not the intention of the parties that 
compound interest should be charged after 
possession had been taken. Interest and 
compound interest both were to be paid 
in kind and could only be paid so long as 
the mortgagors had the land which yielded 
the kind. When the land was taken 
from them they ceased to have the means 
of paying either interest or compound 
interest. ‘Therefore, in our opinion, calcula- 
tion of compound interest must cease on 
the 3rd April 1904 when the mortgagee 
got possession. l 

In any case, we should not think it right 
to allow the plaintiff to value his interest 
in kind at the market rate of 1916 when he 
brought his suit. We proceed to indicate 
the lines on which the redemption money 
due to the mortgagee should be calculated, 
and it is necessary to remand the case 
to the lower Court for further evidence 
to be taken in order to enable us to pro- 
nounce a final order. 


The quantity of grain outstanding for 
each year from 1953 to 19601 Sambat is 
accepted as stated in paragraph 3 of the 
plaint. The market rate for each’ year 
is to be ascertained and the balance of grain 
for each year reduced to money according 
to that market rate. On each of the sums 
so ascertained compound interest at 25 
per cent. will be calculated fromthe date 
of default to the 3rd April rgo4. ‘To the 
resultant figures are to be added (1) Rs. 33, 
price of chaff, on which no compound interest 
is claimed, and (2) Rs. 33-12, the interest 
on the additional charge of Rs. xo. The 
total will be declared to be the sum on pay- 
ment of which together with the principal 


' of Rs. 570, the land can be reedeemed by the 


mortgagor-defendants and the plaintiff 
will receive his proportionate costs in both 
Courts. f 
We refer the appeal to the lower Court 
under O. XLI, r. 25 for trial of the following 


‘issues and return of evidence, and findings 


thereon within three months :—~ o 


470: 


-I “What was the market rate for white 
"nest first quality on the date of each 
default from Sambat 1953 to Sambat 195r? 

2. What is the total value at those 
tates of the wheat due to the plaintif on 
3rd April rgo4 calculated as directed by 
us above ? 


Z. K, Issue remilted, 


MADRAS HIGH COURT. 
CIVIL, REVisION PETITION Np, 624 Or 1921., 
January 23, 1923. 
Preseni;—Mr. Justice O.dfeld. 
KULANDAIVELU PiLLAI 
—DEFENDANT NO. 2—PETIIONER 
verses 
RAMASAM] NAICKER AND ANOTHER— 
PLAINTIFFS-— RESPONDENTS. 

Contract Aci (IK of 1872), s. 233—Payment 
by debicy to agent of creditor—Misappropriation 
by agent— Debtor, whether entitled to recover amount 
fiom agent. 

Where a debtor pays the amount of his debt to 
the agent of his creditor, and the latter mis- 
appropriates it, the debtor is not entitled 1o 
recover the same from the agent because cf the 
absence of privity between Lim and the agent. 
[p. 771, cols. 1 & 2;] 

Ue v. Gouzun, (1893) 1 Q. B. 350; 62 L. J. 
Q. B. 232; 4 R. 207; 08 L. T. 144: 41 W. R. 41r, 
iovowed, - 

fotiard v. Bankof England, (1871) 6 Q. B. 
623; 40 L. J. Q. B. 233: 25 1.. T. 415; 19 W. R. 
1105 and Taylor v. Menctolitan hailway Co. 
(1906) 2 K. 1. 5 75 L. J. h. B. 735; 95 L T. 
143; 22 T. L. R. 479, aistinguished. 

Leud.n, under se.t.n 25 of Act IX 
of 1687, praying th: Sich Court to revise 
the dercee ot the Subordinate judge, 
Madura, on Small Cause Suit No. 1598 of 


~ 1920. 
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Mr. C. A. Sashagiri Sastri, for -the 
Paiiticner. 

Mx. V. Ramasamé Iyer, for the Respond- 
enis. 

JUDGXENT.—The plaintiffs, here res- 
pondents, obtained a decree against the two 
defendants, znd defendant being the peti- 
tioner in this Court, for Rs 400 in the 
folowing circumstances:—Plaintifis, it ts 
not dispu.ed, owed 1st defendant 
Rs, 400 and, it is proved, paid it to 
znd ‘defendant, ist defendant's agent, 
as such. Second defendant, however, did ` 
not account to the 1st defendant for the 
money, misappropriating it. First defendant 
then obtained a decree for it against the 
p'aintiffs who did not appear or plead 
discharge. On these facts the lower Court 
dismissed the plaintifi’s suit against the 
Ist defendant ; Lut gave a decree against the 
aud defendant; and the question in this 


revision petition is, whether it was right 


in law in dciug so. 

It is clear, that if it was not, plaintiffs will 
have paid what they owed twice, But 
that result cannot atfect the decision te- 
cause itis entailed, not by anything in the 
legal relation between the paities Le*ore 
me, plaintiffs and 2ud defendaut, bei ov 
the fa.lure of the former tu take advantage 
in the previous suit against them of the 
plea of discharge, which was open to them. 
It was no doubt suggested on their bekaif 
during ' the: heanng of this petition 
that they should now be allowed to make 
Ist delendant a party to it and claim a 
reversal ot the lower Court's decree in 
his favour. But it would have been use- 
less to allow this in the absence of any 
pessibility that their contention would 
succeed. The case must be dealt with 
as between them and 2ud defendant atore 
on tLe issue whether, ia the circumstances, 
they are entitled 10 recover from him in 
couseyuence of his fsiture to account to 
his principal. 

Under sicticn 233, Indian Cont:act Act, 
in cases where an agent 15 persozaliy liable, 

a person dealing with lim may bold either 
him or his prino,pal or both of them Lab'e, 
But tis not shown how, uzd.r ery provis Jt 
of law or in viitue of any principe, 2a 
defendant was under any habiiityto plat- 
iffs in respect of the monty received by 
him from them. This was tue basis ci the 
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decision in Ellis v. Goulton (1). Lord Esher 
and Smith, L J., dealing with and reject- 


ing seriatim the various heads of liability: 
which could conceivably be relied on; and so .: 


' also, álthough the reasons are given more 


shortly, in Bamford v. Shutllzworth (2) and : 
Against these 
_authorities, plaintiffs have relied first, on 


. Stephens v. Badcock 


(3). 
- the dictum of Blackburn, J., in Pollard v. 
Bank of England (4) and T aylor v. Metro- 
| politan Rail: ay Co. (5) in which that dictum 
1s quoted with approval: “Where money 
has been paid under a in'stáke of fact to 
an agent, it may be recovered back from 
‘him unless he has in the meantime paid 
. it to his principal or done something equi- 
valent to payment to him, in which case the 
| recourse....is against the principal only," 
` Batin “the present case, asin Ellis v, Goulton 
| (I) and the cases cited with it, there was 
“no question of mstake,. the absence of 
any being referred to explicity in Stephens 
v ./Badco.k (3) and the two cases last 
: referred to must be distinguished on that 
ground, 
Plaintiffs, however, rely on the fact that 
these are not cases in which fraud: or dis- 
‘honesty on the part of the agent was relied 


. on and have referred to two of the head-- 


‘ings under which the liability of the agent 
:to refund money paid to'him is classified 
‘in Bowstead on Agency, Art. 125 (b) and 
"(c), p. 421, But of these the first "when 
s “the money is obtained by duress or 'by 
“means of any fraud or wrongtul act to which 
“the agent is.party or privy” is not relevant, 
"For it is not alleged that plaint ffs made ` 
their payment to ist defendant otherwise 
'than in the ordinary course, in discharge 
.of: what they owed his principal; aud the 
‘lower Court was in fact inclined to find that 
-he originally received the money honestly, 
failing to credit it correctly only through 
‘inadvertence. As regards ‘the other head 
-of liability referred to "When the money is 


Ni (1893) 1 Q. B. 350;62 L. J. Q. B. 232; 
4 È. 267; 68 L. T. 144; 41 W, R. 411. . 
n MM e A. & E. 926; 52 R.. R. 542: 


un dub). 3 5. & Ad. 354; Y L. J. (WS) K. 
B. 75; 37 R. R. 448; 110 E. R. 133. 

(4) (1871) 6 Q. B. 623; 40L. J. Q. -B. 233; 
25 l. T. 415; 19 W. R: 1168. 

(e (1906) 2 K. B. 55; 45: I. JK. B. 735; 95 
L. T. 149; 22 T. L, R. 479 
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paid under a. mistake of fact or under 
duress or in consequence of some 
fraud or wrongful act and re-payment 
is demanded of the agent before he, 
has in good faith paid the money over 
to or otherwise dealt to his detriment with 
the principal in the belief that the payment 
was a good and valid payment," it is suffi- 
cient that, as already observed, there is . 
lere no question of mistake of fact and 
there is none of duress or other misconduct 
on the part of the principal to which alone 
the learned author can be supposed to be 
referring, since he has already dealt with 
the cases of misconduct on the part of the 
agent. Itis then immaterial that a demand 
may be taken to have be2n made in the 
present case on the former before he 
paid to the latter since the other conditions 
postulated are not fulfilled. 

The plaiatiff's réference to this authority 
in fact calls for notice mainly because 
‘the second citation from it purports ‘to 
be founded on.the old case of Cary v. Webster 
(6). That case actually decided only that 
a clerk receiving money ‘for his principal 
and.paying it over to him although without 
making any entry in his account is not 


liable to. the person who. made the pr 


ment and the portion now relevant i$ only 
‘an accompanying obiter dictum that. if 
the ‘clerk had not made the payment over, 
the or his principal would have been liable 
vat the plaintiffs option. No reason for 
this opinicn is given and nothing later 
a the same sense has been shown and it 
is, therefore, unnecessary to regard the de- 
cision, in spite of the -high authority .of 
‘Lord Camden who gave it, as extending 
in any degree the two headings of lia- 
bility based on the misconduct of either 
“agent or: principal above referred to. That 
failing, I follow the decision in Elis v. 
"Goulion (1) andthetwo cases mentioned in it. 
In the absence of such m'sconduct in con- 
‘nection with the receipt of the monsy, cf 
which refund is claimed, the basis of those 
de cisions, the absence of pfivity between 
the agent and the person who paid -him, 
."wiüld have “been available equaily, what- 
ever'the circumstances in which the former 
‘retained it. Shortly, 2nd defendant re- 

ceived it as his principals money and 


" -(6) 1 Str. 480; 93 E. R. 647. ` 
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ABDUI, HAKIM-MUHAMMA4 D SADIK V, JOHO JAUTZEN, 


pleintiff's"who couid have pleaded against .. 
` -Ist defendant that ke did so, cannot by . 


their failure so to plead enable themselves 
' to recover from him. 

' ‘The petition must be allowed, the lower 
Court's decree being modified as regards 
‘gnd defendant by the dismissal of the suit 
ageinst him with costs throughout. 

V. N. V.’ Petition allowed, 
N.H 


LAHORE HIGH COURT. | 

SECOND CIVIL APPEAL No. 903 OF 1914. 

March 13, 1923. 
Pet —Mr. Justice ' Abdul Raoof. 
THE Firm ABDUL HAKIM-MUHAMMAD 
. SADIK—DEFENDANT—APPELLANT 
VETSUS 
- JOHO JAUTZEN, THROUGH KISHAN 
NARAIN, AGENT—PIAINTIFF— 
RESPONDENT. 

Vendor and purchaser-—Re-sale, when can be 
effected— Reasonable lime. 

Where a right of re-sale is given by the contract 
between the parties it is not necessary that the 
property in the goods,should pass to the purchaser 
tò enable the seller to re-sell the goods and claim 
the difference between the price of the goods es 
originally contracted for and the price fetched 
at the re-sale. [p. 773, col. 1.] 

Mol Schutte & Co. v. Luchmi Chand, 25 C. 
505; 2 C. W. N. 283; i3 ind. Dec. (N.S) 335 
(P. C), relied upon. i 

. Yule & Co. v. Mahomed Hossain; 24 C. 
124; x C. W. N, 71; 12 Ind, Dec. (N. S) 748, dis- 
sented from. 

Angulia & Co. v. Sassoon & Co., 13 Ind, 
Cas. 705; 39 C. 568; 16 C. W: N. 593, distinguished, 

A. seller electing to exercise the right of re-sale 
‘is not only bound to wait a reasonable time after 
„giving notice of his intention before actually 
re-selling, but he is bound to exercise the right 
within-a reasonable time after the date of the 
Lreach, ctherwise the price obtained on such 
1e-sale, if it has been unreasonably delayed till 
the market has fallen, will not be a true criterion 
of the damage. [p. 774, col. 1.] 

Prag Narain v. ful Chand, 19 A, 535; A. W. 
N; (1897) 150; 9 Ind. Dec. (N.s.) 346, relied upon. 
econd, appeal from a decree of the 
Additional Divisional Judge, Delhi, dated 
the 19th January X914, varying that’ of 
the District Judge, Delhi, dated the roth 


ii T913. 


Lala Balwant Rai, for the Appellant. — 

Mr. Manohar Lal, forthe Respondent. 

JUDGMENT.—This second appeal has 
arisen out of a suit for recovery of damages 
on account of a breach of contract on the 
part of the defendants. The defendants 
indented for 20 cases of oriental beads and 
8 cases of needles. Out of the former, they 
took delivery of xo cases only and out of 
the lattet only of 6 cases. Thereupon, the 
plaintiffs re-sold the gcods which resulted in 
a loss. Therefore,they sued the defendants 
for damages incurred by them, The two 
Courts below have dealt with the two cases 
separately because the facts relating to the 
contract for the purchase of beads ate 
slightly different from those relating to the 
contract for the needles, The main defence 
in the suit relating to the beads was 


that the goods were not in accordance with 


the order as the packing and the number 
of beads in each string were not accord- 
ing to order. It has been found by both 
the Courts that the goods were not packed 
according to the order. In theindent it was 


‘clearly noted that the beads were to be 


packed in long bundles, but when they arrived 
they were found to be in round bundles. 
There were other defences put forward also; 
such as the cancelment of the indent by 
mutual agreement between the plaintiff's 
agent andthe defendant's and that the agent 
had promised to make an allowance on 


‘account of the less number of beads in each 


string. As regards the authority of the 
ageni of the plaintiff the Trial Court was 
inclined to favour the view that.be had 
no power to make any allowance aad that 
tke plaintiff wes not bound by any pro- 
mises but the Court having found that 
the packing was not done according to the 
order it materially affected the goods and 


tke plaintiff was not entitled to sue for 


short proceeds on the re-sale. As regards 

the needles the Court found thatthe deten- 

dant was liable 2nd granted a decree in 

E of the -pleintiff for the sum of 
S. 552-10-8. 

s parties appealed. The lower Ap- 
pellate Court has taken a different view and 
has granted a decree for Rs. 1645 in 
favour of the plaintiff in respect. of the 
re-sale of the beads also and has upheld the 


‘decree for Rs. 552-1075 in respéct of the | 


needles. 


) 
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. The defendants have, therefrore, presented 
two second appeals to. this 
The first contention put forward by Mr. 
Balwant Rai is:that as the property in the 


goods had not passed to the purchasers, 


the case did not come within the provi- 


sions of section 107. of the. Indian. Contract ` 


Act and the plaintiffs had no right of re- 
sale. 
learned Vakil has relied upon.the case of 
Yule & Co. v. Mahomed Hossain (1). 


The decision. in this case was dissented' 


from by the same Court in thé case of Moll 
Schulte Co. v. Luchmi Chand (2). It 
. was held in the latter case that where a 
right of re-sale is given by the contract bet- 
ween the parties itis not necessary that the 
property in the goods 
to the purchaser to' enable the seller to 


re-sell the goods and claim the difference 


between the price of the goods as originally 
contracted for and the price fetched at the 
re-sale. In the present case the right of 
re-sale is given by thecontract itself. There- 
fore, the plaintiffs were entitled to re-sell 
the goods and claim the difference. The 
suit, therefore, was maintainable. The 
learned Vakil has also relied upon the de- 
cision in the case of Angulia & Co.. v. 
. Sassoon & Co. (3) the facts of that case 


were entirely different. The sugar contract- . 
ed to.be sold was in bulk and the learned. - 


Judges -held that there might be a case 
where neither the provisions of section 107 
of the Indian” Contract Act applied, nor 
the provisions. in .the indent. Here, the 
provision as to the re-sale clearly applies 
and the rule laid down in Moll Schutte & 


Co. v. Luchmi Chand (2) clearly governs. 


the case. l 
. The next contention put forward by Mr. 
Balwant Rai is that as the packing was 
not according to the order his clients were 
entitled to-reject the goods. The question 
. to be decided: is whether the packing was so 
‘defective as to affect thé goods, sez Remfry 
on - Sale of Goods in British India, p. 492.. 
Reference is made thete to a case where 


(1) 24 C. 124,21 C. W. N. 71; r2 Ind. Dec 
(N. 9.) 748. 

(2) ,25- C. 505; 2 C. W. N. 283; 13. Ind. Dec. 
(N. Ss.) 335 (F. B). 


593. - 


Court. . 


In support of his contention’ the- 


should pass. 


(3) 13 Ind, Cas. 705; 39 C. 468;16 C. A.N, 


in a contract of sale-of rice it was agreed 
that the rice would be packed in double 
bags. Having regard to the facts of that- 
case it was held that the want of packing 
in: double: bags necessarily affected the 
quality and description of the goods. ` In 
the present case it has been clearly found 
by the Courts below that the beads were 
not of different quality from that ordered in.. 
the indent. The mere fact that they were 
packed in round cases instead of long 
cases would not justify a finding that 
the quality and description of the goods had: 
in any way suffered. It has been clearly: 
found by the Courts below that there is no 
difference between the beads received from : 
those ordered' by the defendants. More- 
over, having. regard to the fourth clause in. 
the indent, it is hardly open to the defen- 
dants to raise this contention. That clause 
runs as follows :— . ` E 
. * I shall not be entitled to-refuse to pay 

for goods or to refuse to accept any draft 
in respect of them for whichthe representing 
samples have not been submitted to me. 
Partial damage or short quantity or mea- 
sure or inferiority or difference in quality. 
or design or colour shall not be a ground 
of objection to pay for the goods or.‘ to 
accept the drafts or to- take delivery of 
the goods." 


. -In this provision the difference. in pack 


ing is not excepted. lf any of the contin- 
gencies mentioned. in clause. (4) had arisen 
it was open to.the defendants to take the 
advantage of the.clause in the indent pro- 
viding for a reference.to arbitration.» The 
defendants ought to have taken delivery 
and then ought to have referred the 
matter to arbitrators and ought to have 
claimed compensation. The lower Ap- 
pellate Court, in my opinion, was right im 
holding that the defendants were’ not 
entitled to resist the suit upon this. ground. 
The third point argued by Mr. ~ Balwant 
Rai.is that, upon the facts.admitted, the 
goods had arrived in July 1908 and. that, 
therefore, the plaintiffs had not exercised. 
their right of re-sale within a reasonable time, 
and are not. entitled to. maintain. the suit. 
In support of his contention he has. relied 
upon the following passage to be found at 
page 402 of Remfry om, Sale of Goods, in 
British India :— ET X cum 


774: 


`“ Section 446. The ‘seller electing to 
exercise this right is not only bound to wait 
a reasonable time. after giving notice of 
his intention before actually re-sellinz, but 


he.is Eound to exercise the right within a. 


reasonable time after the date of the breach, 
otherwise the price obtained on such re-sale 
if it has been unreasonably delayed until the 
market has fallen, will not be a true 
criterion of the damage.” 

This rule is based upon the decision of a 
Division. Bench of the Allahabad High 
Court in-the case: of Prag Narain v. Mul 
Chand (4). At page 540 of the report the 
learned Judges made the following’ obser- 
+ vation ;— 
~“ Tn Addison’s Lew of Contract, oth 
Edition;. p. 526, the rule on the subject is: 
thus stated :—' If.the goods have been re- 
sold by the vendor within a reasonable 
time after the breach of contract by the 
purchaser,. the: measure of the damages 
will be the difference between the price 
agreed to be given and the price realized 


on the re-sale, with the costs and expenses: 


of the re-sale, but if there-sale has been un- 


reasonably delayed until the market has. 
fallen, the price realized on such re-sale. 
wil not afford a true criterion of the damage." 


These aie authorities for holding that if 


the seller elects to re-sell, he must do so: 


witbin a reasonable time from the date on 
which the contract was finally repudiated 
by the buyer. Any other 
might cause undue hardship to: the buyer. 
A seller may,.with the deliberate inten- 
tion-af causing loss to the buyer, delay the 
re-sale until the . market has 
then re-sell the property, and thereby cause 
to tbe buyer a loss which he might not have 
sustained bad the re-sale taken place 
within.a reasonable time from the 
the breach of contract." 

. Having regard to the- rule laid down in 
this case, it is necessary to ascertaim certain 
facts before deciding the appeal finally. 

: J: accordingly refer to the lower Appel- 
late -Court the following issues under O. 
XLI, r..25, Civil Procedure Code :— 


conclusion 


fallen; and: 


date of: 
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.-(1) On what. date was the contract- 


finally repudiated by the defendants ?. 


e 6): 19: A. 535i A. “WON. - (4897) 150; 9 Ind. 
Dec. (N S.) 349. Gece 


"æ oir mds cl, 


= 


‘incurred, whether 


doas 


(2) What was the price of the beads 
and needles prevailing in the- market on 
that date, and what would be the amount. 
due to-the plaintiffs calculated at the 
rate preveiling on that date ? 

(3) Wes the delay in selling the goods ' 
in the-p:esent case reasonable? — ^ 

The Court below will allow the- parties- 
to predice such further evidence as they 
may like to tender in support of their cases. 
On receipt of findings ten days will be al- 
lowed to the parties to take objections to . 
the findings. 


Z. E. Issues remitted 


MADRAS HIGH COURT. 
Civi, REVISION PETITION Nos. 6€3 
TO 667 OF 1621. 
November 21, 1922. 
Present:— Mr. Justice Wallace. 
KOSALAI RAMA PILLAI AND OTHERS > 
—PSTITIONERS < 
versus H 


PULOSTHIAM PILLAI—RESPONDENT. 
Contract Act (I X of 1872). s. 25 (2) —Sub:esuert 
promise to subscribe’ for expense: ot festival alvezdy | 
enforceable-——-Civtl Procedure 
Code (Act V of:1903), s. 11§—-Deeree conivary to. 

law— Revision. 

A subsequent promise by the defendant to 
subscribe for-expenses already incurred by the. 
plaintiff ın conducting:a festivalis purely voluntary: 
and for no consideration. Section 25 (2) of the 
Contract Act does not apply to such a case. Pay- 
ment under such a promise is not: enforceable as ` 
payment of money due under a contract, and a 
Village Munsif -unler section 13 of the Madras 
Village Courts Act has no jurislictiun to entertain 
a suit upon it. [p 775, col 1.) 

Kedarnath Bhattacharji v. Gorie. Mahomed, 
I4 C. 64; 7 Ind. Dec. (N. S.) 43, distinguished. 

Where the decree of a Subordinate Court 


is obviously contrary to law, the High Court ` - 


will interfere in revision. [p. 775, col. 1.) , 
Petitions, under section II5 of Act- 
V of 1908 and section 107 of the Govern- 
ment of India Act, praying the High Court 
to revise the order, dated the gth March 


gar, of the Court of the District -Munsif, 


Tenkasi, in Original P-tition Nos. 3, 4 5, 6 
and 7 of 1521, respe-tiv.ly, pr sented agaiust 
the decrees, dated the 27th December 1927, 


. n Civil Suits Nos, 18 to 22 of 1920 on tbe: : 


wnt a aat 
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file of the Court of the Village Munsif, 
Sivagiri. 

"Mr. S. Ramasami Iyer, for thé Petitioner. 

Messrs. P. N, Afpusami Iyer and P. V. 

Krishnaswami Iyer, for tke Respondent. 
. JUDGMENT.—I am quite clear that 
.in these cases before the Village Munsif 
there was no contract on which a suit 
could lie. The plaints only allege that 
according to a village custom sutscrip- 
tions are raised from persons of the caste 
of plaintiff and defendants for conducting 
a festival. It is not alleged that it was 
in consequence of any priof agreement 
by the defendants, plaintiff incurred the 
obligations, nor, so far as appears from 
the records is there any proof therefor. 
The principle quoted by respondents in 
Kedarnath Bha tacharii v. Gorie Mahomet 
(1) has, therefore, no application. All that 
is relied upon is a subsequent promise by 
petitioners to. subscribe fer the expenses 
already incurred by pleintiff and it 1s 
also neither alleged nor proved that there 
was any promise by petitioners to compen: 
sate plaintiff for something which plaint- 
iff, had already voluntarily done for the 
petitioners, hence section 25 (2) cf the 
Indian Contract Act will not avail. 

(2) So farasappears on these pla/nts and 
the judgment of the Village Munsif, the 
promise by petitioners to pay was purely 
Veiuntary for no legal consideration 
and payment is not, therefore, enforceahle 
in law as payment of money due under 
` a contract. Hence the Villege Munsif, 
under section 73 of the Village Courts Act, 
has no jurisdiction to entertain the plaints 
and his decrees are contrary to law. 

(3) Obviously, when decrees of Srbordi- 
nate Courts are contrary to law, this Court 
stould interfere I, therefore, reverse and 
set aside the order of the District Munsif 
dismissing the petitioner’s petitions be- 
fore him and set aside the decrees of the 
Village Munsif in these suits. Each peti- 
tioner wll get his costs here and in the 
lower Court and share the Vakil’s fee fixed 
at Rs. 50 (equal to Rs. ro for each case), 

(4) This order will not bar plaintiff 
from framing proper plaints on his aliezed 
cause cf action and presenting them in the 
proper Ccert.. 


' V. N. V. Petition allowed. 
(3) 14 C. 64; 7 Ind. Dec. (N. S) 43. e 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No..2144 OF I9IC 
February 13, 1923. 
Present:—Mr. Justice Scott-Smith ard 
Mr. Justice Fforde. 
PREM SINGH AND OTHXRS— 
PLAINTIFFS—APPELLANTS 
versus 
DARBARA SINGH AND OTHERS— 


DEFENDANTS—RESPONDENTS. 
Custom v. personal law—Test—Kalals of Kot 
Kalaian, Sialkot District. 


One of the most important tests to be applied. 


in determining whether a particular caste 1s or - 


is not governed by agtícultural custom, is to ascer- 
tain whether or not they form a compact village 
community, or, at least, a compact section of the 


village community. If they do so, the presumption . 


is strongly in favour of the applicability of custom. 
[p. 776, col. r.] 


This presumption in favour of custom has been: 


applied even in cases of Brahmins and must be 
still stronger when applied to a tribe whose social 
and religious status is much inferior, for instance, 
the Kalais. (p. 776, col. r.] 

Once this 
the onus is shifted on to the.party who relies upon 
personal law. [p. 777, col. t.] 

The Kalals of Kot Walalan i in the Sialkot District 


are governed by the Customary Law.in matters’ 


of succession. 
{Case-law discussed.) 


‘Second appeal from a decree 
District Judge, Sialkot, dated the. 2zst 
July 1919, reversing thát.of the Subordizate 


presumption has been established. 


a - 


of : -the | 


Judge, Second Class, Sialkot, dated the 13th 


July IQIS. 


‘Dr. G. C. Narang, for die es 
Mr. Aziz Ahmad and Lala Nthal Chand, 
for the Respondents. . 


JUDGMENT.—The facts of om case have. 


been fuliy set out in the judgment of the 
Court of first instance and have been 
succinctly summarsed by the learned 
District Judge. 


proper inference to draw is that, in matters 


The only question for our. 
decision is whether upon these facts the . 


of success on, the parties are governed by . 


Hindu Law or by the law of custom. 
-The First Court has held iu favour of cus- 
tom and the learned District Judge, on 


appeal, has decided in favour of the. per- . 


sonal law. 
A number of cases have Leen cited to us 


by Counsel ou both sides Lut. as each of these . 


cases was decided upon its own particular 


facts the resulting decisions cannot be ot much. 


7s. 
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assistance to us except in so far as they can 
be shown to have laid down any general 
principle for our guidance. One clear prin- 
- ciple to be extracted from the authorities 
is that one of the most important tests to 
be appliedin determining whether a particu- 
lar caste is or is not governed by agti- 
cultural custom is to ascertan whether ot 
not they: form a compact village community, 
Cr, at least, a compact section of the village 
community. Ifthey do.so, the presumption 
is strongly in favour of the applicability o. 


custom. .This presumption in favour of cus- 


tom: has been.applied even in cases of Brah- 
mins and must be still stronger when applied 
to a tribe whose religious and social status 
is much inferior, as in the present case. 

The evidence before us shows that though 
these .Kalals ‘may not form a com- 
pact villágé community, they do at least 
form a very compact section of the village 
community, They migrated to this village 
from another village in the Sialkot District, 
called Ramdhewa, 40 years before the 1865 
Settlement and obtained 2-3rds of the village 
lands from the Jat proprietors and the village 
was thereafter named Kot Kalalan after 
them. At the present time they own more 
than 2-3rds of the cultivated area, cutlivating 
‘some of ‘it themselves and the rest through 
tenants or servants. 

In, addition to this presumptive evidence 
a good deal of direct evidence of custom has 
been produced on behalf of the appellants 
which.cannot be ignored. An instance has 
been cited of the adoption óf a sister’s son 
being cancelled because of objections by 
collaterals. Ultimately, the matter was 
compromised by the adopter giving an 
undertaking. that only his selt-acquired 

property ‘should go to the adopted child. 
A number ofinstances have also been cited 
cf collaterals inheriting as against daughters 
in the absence of sons. 

On the other hand, the respondents have 
not been able to produce a single instance 
of a daughter succeeding to property 
from which it may. necessarily be assumed 
that no such case has occurred. Such evi- 
dence, standing by itself, might not be 
of very much importance, but taken with 
the.whole family history of the parties it 
is entitled to some weight. 

‘The learned District ` Judge appears 


to: have -baséd ‘his decision “principally on. 
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the authority of Diwan Singh v. Paro (1).- 
the facts of which he considers bear a 
close resemblance to the present case. 
Both the Courts below there held that the 
parties were not governed by.custom and 
this finding was upheld on appeal In 
that case, however, it was. definitely found 
that the members of the family not only | 
depended for their livlihood on mon-agri- 
cultural pursuits, but only two or three 
Kalal families owned any agrucultural land, 
and the Kalals constituted a very small por- - 
tion of the population of the village, where- 
as in the present case it has been shown 
that three out of four $aíf;s of the village. 
are owned solely by the Kalals who have, 
moreover, two Lambardars of their owa, 7 

It is quite obvious that the Court in - 
Diwan Swngh's.case (1) could not possibly 
have come to the conclusion upon the 
facts of that case that the Kalals there 
formed a compact section of the village 
community. 

We find ourselves unable to agtee with 
the learned District Judge that the facts 
in the case under consideration are moze 
closely akin to those in Diwan Singh's case 


(1) then to the-facts in the case re- 
potted in Kipi v.  Solekh Singh. 
(2). There the parties were Kalals of 


Ambala, residing in Amabala City, the land 

-in question being situate in a village 
called Patti Kalalan. Three-fourths of 
the village was owned by Kalals who had 
their own Lambardars. The testator was. 
a peon in one of the Courts and it appeared 
that many of the Kalals who lived in Ambala 
were employed in service or “literary 
pursuits.” Kalais, however, owned o: cul- 
tivated land in this and other villages i in Ar- 
bala District. and the Kalals in question 
came from an agricultural village of Fateh- 
pur in the Karnal District. 

Upon these facts mainly the Court held 
that, qua agricultural lands at any rate, ` 
the parties must be heid to be bound by 
the agricultural custom of the district. 

So far as the facts of these two cases are 
concerned, the latter certainly bears a closer 
resemblance to the one before us than doss 
the former. However, as we bave slrescy 


a) 33 Ind. Cas. 525; 89 P. R. + 1916) 40 P* W, 
. I916. 
a 67 P. .R. 1904. i 
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said, cases which are decided merely upon 
their own particular facts and which do not 
lay down general principles, are of very 
little value as authorities. In two cases 
relied upon by Counselfor the appellants, 
namely, Bishen Das v. Ram Dhan (3) and 
Jat Ram v. Sardar Singh (4) the Court 
applied the test already referred to, that 
is, that where the caste concerned forms 
a compact section of the village community 
there is a strong presumption in favour 
of custom. Once that presumption has 
been established, the onusis shifted on to 
the party who relies upon personal law. 
Such onus has not been discharged by the 
respondents. 

A number of cases have been cited by 
Counsel for the respondents, viz,  Sardul 
. Singh v. Karam Singh (5), Mangtu v. 


Chuni Lal (6), Umar-ud-din v. Janto (7), 
Maya v. Gurdit Singh — (8), Tulsi 
Ram v. Nathu (9), Labh Singh v. 


Gurcharan Singh (ro) and Harnam Singh 
v. Devi Chand (x1), Some of these refer- 
red to Brahmins, some to: Muhamma- 
dans, and some to Khatris, but none of them 
have any bearing upon the facts of the pre- 
sent case. Most of them deal with the prin- 
ciples governing the onus of proof, about 
which, however, there is very little contro- 
versy. 

After carefully considering all the facts 
of the presnt case we are satisfied that the 
parties are governed by custom and not 
by Hindu Law. 

We must, accordingly, accept this appeal, 
and reversing thedecree of the lower Appel- 
late Court we restore that of the Subor- 
dinate Judge. The respondents must pay 
the costs throughout, 


Z..K. A bpeal accepted. 


(3) .7 Ind. Cas. 483; 63 P. R. roto; too P. W. 
R. r910; 112 P. L. R. 1910. 

(4) 26 Ind. Cas. 512;23 P. R. 1914; 195 P. 
L. R. 1914; 242 P. W. R. 1913. 

(5) 5 Ind. Cas. 990; 30 P. R. 1910; 27 P, W. R. 
1910; 58 P. L. R. 1910. 

(6) 51 P. R. 1903; 174 P. L. R. 1903. 

(7) xor P. R. 1906; 156 P. L. R. 19067? 93 P, 
W. R. 1906. ; 

(8) 4 Ind. Cas. 947; 1 P. R. 1916; 145 P. L. 
R. 1999; 128 P. W. R. 1909. 

(9) 39 Ind. Cas. 93; 5 P. R. 1917. : 

(ro) rg Ind. Cas. 730; 54 P. R. 1913; 62 P. W. 
R. 1913; 131 P. L. R. 1913. 

(11) 107 P, R. 19015 117 P. L. R, 1901. 
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LAHORE HIGH COURT. | 
SECOND Civi, APPEAL No. 268r OF 192z. 
June 2€, 1922. | 
Present :—Mr Justice Scctt-Smith. 
Tus Frru UDHO RAM-CHANDI RAM, 
THROUGH CHANDI RAM —PLAINTIFFS— 
APPELLANTS 
VEYSUS — 

Firm HEM RAJ-TEJ BHAN, THROUGH 

TE] BHAN, AND OTHERS—DEFENDANTS— 
RESPONDENTS, 

Negotiable Instyuments Act (XX V I of 1881), 
ss. 45- A, 64, 76 (a)-—Huudi, Joss of— Non- presenti- 
ment, effect of—Duplicate, when can be demanded. 

The loss of a bill or note does not dispense with 
presentment under section 64 of the Negotiable 
Instruments Act. 

Where a hundi payable at sight is lost, it cannot 
be said that itis lost before it is overdue within 
the meaning of section 45-A of the Negotiable . 
Instruments Act. The holder of such a hundi 
is not, therefore, as of right entitled to demand 
a duplicate from the drawer under that section. 


[p. 778, col. 1.] 
he right to obtain a duplicate in case of loss 


is, however, a part of the mercantile laws of 
countries and a duplicate may be demanded on 
equitable principles where a bill is lost whether 
[p. 778, col. 1.] 

Where owing to the refusal of the drawer of a 
hundi to supply a duplicate none is presented to 
the drawee, no presentmentfor paymentis necessary 
as against the drawee under section 76 (a) of the 
Negotiable Instruments Act. [p. 775, col. 2.) , 

Second appeal from a decree of the Dist- 
rict Judge, Mianwali, dated the 29th August 
Ig2I, affirming that of the Munsif First 
Class, Mianwali, dated the 23rd May 1921, 


Mr. M. S. Bhagat, for the Appellants. 
Mr. M. L. Puri, for Defendant No. 1, 
Mr. Nanak Chand, for Defendant No. 2, 


JUDGMENT.—'Ttis is a second appeal 
from the order of the Di*trict Judge, Mian- 
wali, dismissing the plaintifs suit for 
Rs. 994-80 based upon a Aundi. The 
hundi was payable at sight and was drawn 
by the firm, defendant No. 3, upon a Bom- 
bay firn nct a party to the suit. It 
was drawn in favour of defendant No. 2, 
who endorsed it in favour of defendant 
No, r. Defendant No, r firm in its turn 
sold it to the plaintiff, plaintiff stated 
that the hund? had been lost. According to 
the plaintiff's allegation the kundi was sent 
to their Commission Agents in Amritsar 
in January 1919 and in May 1920 whem the 
latter came to settle up accounts, it was 
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.ascerta/ned that the hundi was never re- 
ceived by them. As against defendants Nos. 
x and 2 the learned District Judge dismissed 
the suit on the ground that as the kundi had 
been. lost there had been no presantment 
thereof for payment jn accordance with 
the provisions of section 64 of the Nego- 
tiable Instruments Act. As regards defend- 
ant No. 3 he dismissed the suit as it-had 
not been shown that the drawer, i.e. defend- 
ant No. 3 could not suffer damage from the 
want of such presentment. Plaintiffs stated 
that when it was discovered that the hundi 
had been lost he asked defendant No,3 
to supply a duplicate, which, however, 
defendant No. 3 refused, In the Nege- 
tiable Instruments Act by Bhashyam ard 
“Adgia, 2nd Edition, at page 284 it is 
stated tbat "neither bankruptcy nor death 
of the party dispenses with presentment 
under section 64 and that even the loss 
of the bill or the note does not excuse non- 
presentment.” I am, therefore, clearly of 
opinion that the learned District Judge 
has tightly held that defendants Nos, 
Land 2 are not liable. Mr. M. S. Bhagat 
on bekalf of the appellant says that no 
plea was raised in the Trial Court about 
non-presentment and that, therefore, such 
a.plea should not be allowed at the present 
stage. It appears, however, from the 
pleas of defendant No. r'tkat be urged that 
the drawee should have been asked by 


the plaintitt for thé payment of the amount: 


due, in other words, he meant that there 
should have been presentment-to the drawee. 
Moreover, from the judgment'ot thé learned 
District Judge it appears that the point 
which is a legal one, was fully argued be- 
fore him. - l 

» As regards defendants. No 3, the drawer 
of the kundi, it appears to me that as the 
hundiwss payable at sight the holder was not 
as of right entitled to demand a duplicate 
under section 45 (A) of the Negotiable 
Instruments Act. Moreover, asit was pay- 
` able at sight it cannot be said that it was 
lost before it was overdue. Messrs. Bhash- 
yam, and Adiga in the Work referred to 
above at page 214 state the following rule, 

Power to obtain duplicate in case of loss 
is a. part of the mercantile laws of countries 
and ample*sccpe is given'to it by Court 
oft Equitygin .Englesd. both on bills lost 
- before l 


and ‘after’ amaturity and ‘on 


notes as well.” The learned authers go 
on to sey that ‘the section is not so 
wide as the proposition of law laid down 
in the above passage; for it is confined 
in its operation to tülis only, and that, - 
tco, Lefore they arrive at amaturity ; mote- 
over, the remedy given by the section to the 
loser is against the drawer alone. Bet 
the Indian Courts administering rules 
of equity, justice, .and good conscience 
will adopt the abcve rule as belag not only 
in consonance with the spirit of the section 
but also as being the rule applied to rimi- 
lar ceses in England.” Defendant. Ne. 3 | 
never appeared in the Trial Court. There was. 
therefore, no plea by him that the p!aintif 
was nct entitled according to mercantile 
usage to demand a duplicate of the lost 
hundi, I have no doubt that ke was so 
entitled and as defendant No, 2 refused to : 
supply him with oue it was impssible for 
the plaintiff to make any presentment to 
the drawee. Therefore, I am of opinion 
that, under section 76 (a) of the Negotiable 
Instruments Act, no presentment for payment 
was necessary as against defendant No. 3 . 
because, owing to his own refusal to supply 
a duplicate, none was presented to the 
draw ee. 

I, therefore, accept the appeal on entit- - 
able grounds so far es defendart No. 3 
is concerned and give the pleirtiff'e decree 
for the sum claimed with ccsts against 
tim in all the Courts. As against de- 
defendarts Nes, z and 2 the zpreal.is 
dismissed with costs. 


Appeal accepted in part. '— 


Vol: 72] 


LAHORE HIGH COURT. 
SECOND Civit, APPEAL No. 2681 oF 1922. 
March 20, 1923. 

. Present -—Mr. Justice Meti Sagar. 
"THE GREAT INDIAN PENINSULAR: 

RAILWAY Co., L1p.—DEFEXDANI— : 

s APPELLANT ` 

: U^ SiS 

. Tag Firm Messrs: PANNA LAL 

GOPAI]I—PrLAINTIPFS— 
RESPONDENTS. 

Railways— Carriage of goods—Risk-note exempt- 
‘ng Railway. from liability except in certain. cases’ 
-— Burden of proof. ` 

Where goods are consigned to a Railway Company: 
for carriage under'a Risk-note under which the 
Companv is not to be held liable for the loss of any 
article consigned to it unless the loss is due to the 
Company's wilful neglect or theft by or the wilful 
neglect of its servants, and the goods are not: 
delivered and the consignor sues the Company: 
for damages, the Railway Company cannot escape 
liability by merely admitting the Joss; they must 


lead evidence to show that the goods were lost.. 


After the loss is proved it is for the claimant to: 


prove thc esceptional circumstances mentioned- 


in the Risk-note making the Railway Company 
liable fer damagcs, such as wilful neglect on the part 


of the Railway servants or theft by them. ip. 780,. 


eo}, r.] 

: Ghelabhai Punsi v. East Indian Railway Company, 
63 Ind. Cas. 241; 45 B. 1201; 23 Bom. L. R.. 525, 
Agent, G. I. P. nanny v. Karaylal, 48 Ind. Cas. 
294" I4 N.L. R. 122; B. &C. I. Railway Co. v. 
Ranchhodlal Chhotalal Pa Co, 52 Ind. Cas. 516; 
43 B. 769: 21 Bom. L. R. 779, Jamnadhar Bal- 
devdass Firm v: Burma: Railwavs Company; 64: 
Ind. Cas. 395; 
i190 Daudthai v. G. I. P. Railway Co. 
69 Ind. Cas. 750, Mohansingh Chawan v. Henry 


Conders, General Trafic Manager, G: I.P. Railway ` 
Co., 7 B. 478; 8 Ind. Jur. 98; 4 Ind. Dec. (N. S) 


322, relied upon. 
Hill, Sawyers & Co. v. Secretary of State, 6I 
Ind. Cas. ane: 2'L. 133; 3 L.L.J.297, distinguished. 


Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 25th July 
1922, 
Munsif, Second Class, 
r6th July 1921. 


Lala Sardha Ram Kapur, for the Appel- 
lants. 

~ Mr. Shamair Chand, for the ka ai 

ents. 


Delhi, dated the 


-JUDGMENT.—This-is a second appeal 
against a decision of the District’ Judge, 
yalhi, dated the 25th July 1922 uphold- 
ing a decision of the Munsif granting. 
plaintifs a decree: for Rs. 600 dam- 
ages" for the - non-delivery of ‘a ‘certain 
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- Indian 


10 L. B. R. 5545; 13 Bur. 1. T.. 


affirming that of the Additional: 


-  # 


consignment against the defendant; Great’ 
Peninsular Railway Co. Cer 
tain goods were consigned to the Madras 
Railway Station of the Madras and Southern 
Marhatta Railway Co., for deLvery to tle 
plaintiff's firm at Delhi on the hre of the 
appellant Company. The goods had to be 
carried over two railway lines, namely, the 
Madras' and Southern ^ Marhatta Railway. 
line and the Great Indian Peninsular Rail- 
way line. The gcods not having beer: 
delivered the plaintiffs filed the suit giving 
rise to this appeal for their valte. 

Both the Railway Companies were impleaced, 
as defendants’ to this suit. They admitted: 
receipt of the consignment but pleaded that 
they were exempt ‘hom liability by . ‘reascn’ 
of a Risk-note executed by the cons'gross: 
under which trey cotld not be held liable 
foranylcss of articles consigned to ike’ 
plaintifs from any cause unless the loss Wis. 
due to the Company's wilful neglect or? 
theft by or the will] neglect of itsservants:. 
They dericd that there had been any such! 
wilful ne:lect or theft. It was further con-' 
tended on 'behaif of the Maaras and Southern‘ 
Marhatta Railway Co. that the- suit’ 
was rot maintainabie, inasmuch as they - 
hi.d received no notice under-section 77: of 
Indian Railways Act. 

T.e Trial Court teld that the onus‘ of 
pfoving that the goods had been' lost’ was ` 
upon the ‘cefendant Companies which they ' 
had failed to discharge, and that they were 
consequently not entitled to claim exemp- 
lior of' the provision contained in the Risk-: 
note under Vena the goods had beenentrust- > 
cd'to them. As to notice also, the finding was" 
in favour of thc plaintifs and the suit: wgs- 
accordingly decreed. On appeal the learned” 
District Judge dismissed the suit aginst’ 
the Madras and Southern Marhatta Railway” 
Co. on the-ground that no notice under: 
section 77 of the Indian Railways Act hid : 
been given to that Company. As against ' 
the Great Indian  Peninsular Railway: 
Co. the learred District  Judge- was of 

opinion: that the evidense as to the loss of the 
consignment was unsatisfactory, and ke ac-- 
cordingly remanded the case under O. XLI, 
r. 25, of the Civil Procedure Code for futher ` 
enquiry upon this point. It appears that’ 
the plea put forward by the defendant Com- : 
pany was. that the. wagon containing: om 
goods in question had caught fire aŭdos 
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the consignment had been burnt at the Sanchi 
Railway Station on the Great Indian Penin- 
sular Railway on the 13th May 191g. Cer- 
tain witnesses wereproduced by the Railway 
Company before the Munsif to prove the 
loss alleged, but their evidence was found 
‘most unreliable and the learned Munsif 
held that loss of the goods in dispute had 
. not. been established. The learned District 
Judge .concurred with this finding and, 


holding that loss of the goods had not. been . 


proved, confirmed the decree of the Court 
of first instance. 


. The Great Indian Peninsular Railway - 


Co., has now come up in second appeal 
to this Court, and two contentions have 
been raised on its behalf by Mr. Sardha Ram. 
Firstly, ıt is contended that the suit was 
bad for want of a notice under section 77 of 
the Indian Railways Act. A reference to the 
written statement of the Company makes it 
-clear that no such plea was ever put forward 
and that want of notice was never pleaded 
by them. On the contrary, paragraph 4 of 
- theplaintin which the plaintiffs had asserted 
that a notice had been given was never 
denied and the only-issue upon which the 
parties went to trial was whether exemption 
under the Risk-note could or could not 
be claimed by this Company. In these 
circumstances, I am unable to allow the 
defendant Company to raise a ground of 
defence in this appeal. . WA 
Next, it is contended that in the case of 
non-delivery loss ought to have been pre- 
sumed and the plaintiff's suit dismissedon the 
ground that he failed to prove that the 
same’ was due to the wilful neglect of the 
. Company or of its servants. With this 
contention I am unable to agree. There 
is ample authority for holding that in such 
cases the Railway Company must give proof 
of the actual loss of the goods and that it 
is 3iot sufficient that they have not been 
delivered. After the loss is proved it ís 
for the claimant to prove the exceptional 
circumstances mentioned in the Risk-note 
making the Railway Company liable for 
damages stich as wilful neglect on the part 
of the Railway servants or theft by them: 
Ghelabhat Punsi v. East Indian Railway 


Company (1) cited for the respondents, it has. 


been laid down that in suck cases the Railway 
(1) 63: Ind. Cas. 241; 45 B. 1201;23 Bom. 
L R 52 Sar : d ae e 2 “c g E 


Company cannot escape liability by merely . 
admitting the loss but that they must. lead 
evidence to show that the goods were lost. 
The same principle has been enunciated in 
the cases tcported as Agent, G. I.P. Railway 

v. Karaylal (2) B. B. & C. I. Railway v. 
Ranchhodlal Chhotalal & Co. (3), Jamnadhar 
Baldevdass Firm v. Burma Railways Company 
(4), Daudbhai v. G. I: P, Railway Company 
(5, and- Mohansingh Chawan v. 
Henry Conder, General- Trafic Manager, 


'G. I. P. Railway Company (6. 
The Irish case of Curran v. Midland 
Great. Western Company of Ireland 


(7) is also in point. In that case two 
pigs consigned by the plaintiff weze short 
delivered and the Railway Company sought 
to escape liability under the Risk-note drawn 
upin terms similarto the present Risk-note H. 
The.suit was decreed on the ground that 
although the Company admitted the loss, 
they did not lead any evidence as to how 
the pigs came to be lost. Mr. Sardha Ram, 
however, relies upon the Full Bench ruling 
of this Court reported as Hill, Sawyers and 
Company v. Secretary of State (8)in whichit 
has been held that the word “loss” in Chapter 
VII of the Indian Railways Act includes 
loss to the cwner. of goods made over to 
a.Railway Administration which have been 
mis-delivered : and so have been lost to 
the person entitled thereto, and contends, on 
the analogy of this ruling, that as the goods 
consigned were not delivered to the plaintiffs, 
they: were lost and that the enus of proving 
the exceptional circumstances mentioned 
inthe Risk-note was; therefore, shifted on 
to the claimant. In my opinion the autho- 
rity relied upon is clearly distinguishable 
and does not materially assist the appellant. 
In the first place, that was a case of mis-de- 
livery, and I do nct think that non-delivery 
or conversion stands on the same footing as 
mis-delivery. In the second place, as pointed 
out by the learned District ‘Judge, that was 
not a case in which protection was claimed 
"(2) 48 Ind. Cas. 294; 14 N. L. R. 122. l 
(3) 52 Ind, Cas. 516; 43 B. 769; 21 Eom. L. 
(4) Ga Ind. Cas. 395; 101, B. R. 354: 13 Ber. 
L. T. 190. ; 


(5) 69 Ind. Cas. 750. 
` (6) 7 B. 478; 8 Ind. Jur. 98; 4 Ind. Dec. (x. s) | 
22 


322. 
(7) (1896) 2-Ir. R. 183;,2 Ir. L. R. 739. : 
. (8). 6r fnd. Cas. 926; 2.L. 133; 3 1. L.J. 297. 


ae 


-Pat. 108, followed. 
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under a Risk-note but under certain sections 
of the Actitself. No authority has been 
cited before me in which the word “loss,” 
in a Risk-note has been held to include 4 loss 
by non-delivery or conversion, and I 
cannot, therefore, presume by thé mere fact 
non-deltvery that the goods have been 
ost. 7 

Finally, Mr. Sardha Ram argues that the 
finding of the learned District Judge that the 


goods have not been lost is not justified’ 


by the evidence on the record. This he is 
certainly not entitled to do. The learned 
District Judge has fully considered the 
evidence and has come to the conclusion 
that the loss has not been established. This 
is clearly a finding of fact and not liable to 
attack in second appeal.. I must; consequent- 
ly, hold that loss of the goods not having 
been proved, the defendant Company is 
not entitled to the exemption claimed and 


< that the suit has been rightly decreed. I 


dismiss the appeal with costs. 
Z. K. E . Appeal dismissed. 


PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE NO. 
823 OF 1921. 

~ February 28, 1923. 
Present:—Justice Sir John Bucknill, KT. 
. SHEOPRATAP DUBEY AND: OTHERS | 
'  -—APPELLANTS : 
versus ! 


Lala. SHEOGULAM LAL-—-KRESPONDENT. 
Bengal Tenancy. Act. (VIII of 1885), 


- ss. 30 (a), 105, 113— Limitation Act (I X of 1908), 


Sch, I, Art. 131—Occupancy tenants entered as 
fixed vale tenants in Record of Righis-— Enhancement 
of vent, suit for— Limitation —Settlement of vent 


‘under s. 105, whether bar to suit for enhancement. 


It is not necessary to sue for a declaration that 
an entry in the Record of Rights that defendants 
are raiyals at fixed rates is wrong before instituting 
a proceeding for enhancement of rent under the. 
Bengal Tenancy Act. [pi 783, col. 2.] -` 

Amiruddin v. Saidur Rahman; 35 -Ind. Cas. 
433; 1 E. L. J. 73 and Ram Gulam v. Bishnu 
Pargash Navain Singh, 11 C. W. N. 48, distinguished. 

Brij Behari Singh v. Sheo Sankay Jha, 39 Ind. 
Cas. 85;2 P. L. J. 1241 P. L. W.- 434, (1917) 


Malkarjun v. Narhari,.25 B. 3373 .5 C. W. N. 
yo;;2 Bom. L. R 927; 27 I. A. 216; 10 M. L. Ja 
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368; 7 Sar. P. C. J. 739 (P. C) and Jagadamba 
Chaodh/ani v. Dakhina Mohun Roy Chaodhri, 13 
I. A. 84; 13 C. 308; ro Ind. Jur. 307; 4 Sar. P. C. J. 
715; 6 Ind. Dec. (N. S.) 705, referred to. 

Therefore, a suit for enhancement brought 
more than six years aíter the date of the final 
publication’ of the Record of Rights in which the 
defendants are entered as-rvaiyats at fixed rates 
is not barred by limitation. [p. 783, col. 2.]- 

A claim to enhance rent is a recurring cause 
of action and is governed by Art. 131-of Sch. I 
to the Limitation Act, limitation running from the 
date of refusal. [p. 784, col. 1.] UNT 

Where a fair and equitable rent has once been 
settled in a proceeding under section xo5 of the 
Bengal Tenancy Act, itis a bat to any subsequent 
proceeding for the enhancement of rent before the 
expiry of the period mentioned in section 113 of 
the Act, except on the grounds mentioned in that 
section. [p. 786, col. 2; p. 787, cols. 1 ..& 2.] 

Nawab Bahadur of Murshidabad v. Ahmad 
Hussain, 35 Ind. Cas. 695; 44 C. 783; 21 C. W. N. 
1004; 25 C. L- J. 556 and Prasanna .Kumar v. 
Rachimuddin Howlada?;-15 Ind. Cas. 327; 17 
C. W. N. 153, referred to. j 


Appeal from a decision of the Subordi- 
nate Judge, Second Court of Arrah, dated 
the 20th September 1920, modifying a 


decision. of the Additional Munsif, Second 


Court, Buxar, dated -the 18th September 

IQIQ. | ^ 

Mr. Lachmi Narayan Sinha, for the .Appel- 

lants. 
Mr. Parmeswar Dayal, for the Respondent, 


.JUDGMENT.—This is a second appcal. 
The appeal is from a judgment of the Sub- 
ordinate Judge of the Second Court of Arrah, 
dated the 20th September 1920, modify- 
ing a decision of the Additional Munsif 


‘ 


: of the Second Court of Buxar given on the 


I8th of September in the previous year.. 
The circumstances which gave rise to the 
litigation are simple enough but they raise 
some points of law which are not altogether 
free from difficulty. The plaintiff and cer- 
tain other persons were mokararidars of 
a mouza called Khariacha in Parganna 
Bhojpur, Touzt No. 1307, in the proprietary 
interest of the Maharaja of Dumraon. The 
defendants, according to the Record of Rights 
are entered as savahmoyian tenents, that 
is to say, tenants at a'fixed rental. If this 
entry is correct it would not be possible 
for the plaintiffs to obtain an enhancement 
of rent. 
ever, claimed that the defendants wete 
not in fact savahmoyian tenants, but wete 
merely kaimi kasikars, . that is to:-say, 
ordinary occupancy tenants. Inthe suit the 


The plaintiffs in this suit, how-. 
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plaintiffs Cc med, firstly, that it might bc 


' determined that the defendants are kasht- 


kars of the property and that they are 


‘not permanent tenure-holdres of islamrar¢ 


‘khewais and khattans were wrong. 
" plintifis, secondlv, claimed that on the : 


mokararidars and that the entries in the 
The 


"declaration ofthe facts as mentioned in 


.the preceding paragraph 
: be ‘granted 


should 
rent 


they 
an enhancement of 


-at the rate of o-5-o per rupee under the 


. provisions: of 
Bengal Tenancy Act or in the alter- ` 
- native that if the 


section 30 (b) of 
defendants were by 
the Court held to be  tenure-holders 
then the plaintiffs ask for a similar decree 
for enhancement under the provisions of 


` section 7 of the Bengal Tenancy Act. Lastly, 
: they asked for recovery of arrears of rent. 
. With this last claim this appeal has no 


concern. 

Now, upon this matter coming before the 
Munsif that officer settled certain issues 
for determination. They are as follows:— 

I. Do the lands in suit form the kaem: 
jote of the defendants or are they held at 
fixed rents? 


-: 2. Are the plaintiffs entitled to enhance- 


ment of rent under section 30 (b) of the 


"Bengal Tenancy Act ? 


3. Is the plea of payment true ? 
4. What is the rental of the land in suit ? 
5. To what relief, if any, is the plaintiff 


. entitled ? 


. wrong. 


With issue No. 3 this appeal is 
not concerned. As to issue No. x the Munsif 


‘found that the lands in suit did form the 


kaemi jote of the defendants and that in fact 
the entries in the Record of Rights were 
I may say at once that the Subordi- 


“nate Judge came to the same finding iu 


. piace, 


this respect as did the Munsif and it is not 
now contended before me that those findings 


are wrong. With regard to the second issue, 


v.rious considerations arose. Ia. the first 
there had been the question as to 


whether it was possible fur the plaintiffs 


-to succed in their claim for the declaration 


. which .they sought. 


The  Munsif says 


. that it is clear that the period of limitation 


for a declaratory decree in respect of en- 


- tries in a Record of Rights is six years from 


x 


the date of the final publication ; that the ` 


final . publication in respect of the lends 
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in suit was made on the 18th of October. 


b = 


“his right to enhancement. 


. he 


. <x). 35 Ind. Cas. 433; 1. P. L. J. 73. 


* * 


: . (1923 


1911 and the sat only filed on the 22zd 


October 1918 and that, therefore, the plàin- 
tiff's claim for a declaration as to the status 
of the defendants must fail as being barred 
by time. The Subordinate Judge is of the 
same opinion and it is not now contended 
before me by the learned Vakit who appewed 


for the respondents that these decisions 


were not correct. The first point, however, 
which gives rise to difficulty is as to whether 


-it was possible for the p‘a‘ntiff, although 


he was unable to obtain a d-claration that 
the entry in the Record ol Rights was errone- 
ous, still to bring a suit for enhancement 
oftent. The Munsif seems to consider that 
the plaintiff's claim for enhancement of rent 
is, like the derlaration as to the status of the 
defendants, also barred by time. The Sub- 
ordinate Judge deals with the matter some- 
what di *erently. He says “I don't think that 
the fact that he cannot get those decla- 
rations” (that is, the declarations relating 
to the incorrect character. of the entries _ 
in the Record of Rights) ‘precludes him 
from getting the other reliefs, even if he +s 
successful in proving thatthe Survey Record 
of Rights is not correct. If it had been neces- 
sary for the plaintiff, as a condition prece- 
dent to have enhancement, to obtain a 
declaration that the Survey entry was et- : 
roneots, then of course he would have been 
bound to have that' declaration at the out- 
set. It has been held over and over again 
that an entry in a Record of Rights neither 
creates nor extinguishes rights, but that it 
is merely: a rebuttable piece of evidence and, 
that being so, I do not see why the plaintiff 
should in the present case be required to 
have at first the entry declared wrong be- | 
fore he can succeed in his claim to enforce 
I am according- 
ly not prepared to hold that, because the 
plaintiff cannot have the declaration asked 
for, heis precluded from having enhancement 
of rent if he is otherwise found entitled 
to have that relief.” Now tke learned Vak.! 
who appeared for the app llants here drew 
my ‘t:ention to the case of 
Amiruddin v.. Saidur . Rahman (1) which 
regards. as being a- decision >in 
support of his proposition that, where 
it is impossible for a plaintiff to obtain a 
a declaration as io the status of himseif 
or of any other person as entered in a Record 


1 
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of Rights owing to a bar created by the Limi- 
tation Act he is unable to bring a suit for 
4 relief which is based upon the erroneous 
character of such entry. In the case quoted 
the plaintiff, in the Record of Rights pub- 
lished on the r4th November 1905, was 
‘shown as a tenant liable to pay rent to the ` 
defendant. On the yth October 1912 
the plaintiff instituted a suit against the - 
defendant for a declaration that he was a 
lakheraj tenant and that he was not 
liable to pay any rent to the defendant. The 
Period of limitation lor a declaratory decree 
in respect of entries in a Record of Rights 
was held to be six years from the date of 
the final publication. It was decided in 
that case that the suit was substantially, 
one undér the Bengal Tenancy Act of 1885, 
section IIIA, because the declaration which 
the plaintiff pray ed for would have the effect, 
if granted, ot curiecting the Record of Rights; 
and it was decided that the suit was barred 
by limitation and that the plaintiff could 
not succeed in his desire to obtain any order 
irom the Court that he would not be liable 
to pay rent to the defendant. Mr. Justice 
Mullick in the course of his decision says:— 
“Tie ouly point urged before me is whether 
the s.itis burred by limitation or not. ‘The 
le.med Vakil ior the appellant relies upon 
Ram Gulam v. Bishnu Pavgash Narain 
Singh (2) and says that the Recordof Rights 
is at best only evidence creating 
a piesumption of title and that it was not 
necessaly ior the plaintiff to sue to set aside 
iba. presumpiion; that the suit is not 
cne that h.s any reference to the Record 
oi Rigits but that it is a suit which he is 
entitled to ‘bring under the general law 
and t.at his cause of aciion properly dates 
irom the last rent decree (which I may add 
was on the rst August, 1912). Itis obvious 
that the suit is a declaratory suit. "The 
learced V. kil for the aj pellant does not ad- 
init, Lut it is quite clear, that the suit is 
one substantially under section 111A ot the 
Bengal T nancy Act. The plaintiff careíu'ly 
refrains irum making any ieterence tu the 
Record ci Rights because he knows that the 
pericd ot hrar ation for geting deciirutory 
reicf in respect of entries in a, Recor.! of 
Rights is six years irom the date of tae pub- 
lication.” TLe suit was, thuefore, heid 
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to be Barre. But the E Vakil, who 


. appears for the respondent lere, has drawn 


my attention to the case of Brij Behari 
Singh v. Sheo Sankar Jha (3). This decision, 

which is also a decision of Mr. Justice Mul- 
lick sitting with Mr. Justice ‘Atkinson, ap- 
pears to be am authority which is directly 

in point in the case now before. me. In 
that case it was held that it was not neces- 
Sary to sue for a declaration that an entry 
in the Record of Rights that the defendants 
were 7atyais at fixed rates is wrong before 
instituting a proceeding for enhancement 
of rent under the Béngal Tenancy Act, 

1885. Mr. Justice Mullick in the course 
"of his decision remarks :— “With regard 
‘to the first holding, the plaintiffs, (who 
were the landlords), allege that the en- 
try in the Record of Rights showing the de- 
fendants as vatyals at fixed rates is wrong, 
and that the rent is liable to enhancement 
“in order to accord with the prevailing 
rates of surrounding lands with similar ad- 
vantages and on account of the rise in the 
"price of food grains within ten years preced- 
ing the institution of the suit in r9rir. 

The Subordinate Judge found that the entry 
was wrong, but that the plaintiffs having 
failed to sue for a declaration of its errone- 
“ous character within six years after the 
date of the publication, the present suit 
for enhancement was baried by limitation 
under Article 120 of the Limite ation Act. M 
The learned Subordinate Judge is, in my 
opinion, wrong in holding that the suit is 
barred by six years’ limitation. It'is true 
that in the plaint the first prayer that the 
‘plaintiffs make is that it may be declared 
that the defendants have only an occupancy 
‘right in the lands and that they are not 
jotedars at fixed rates of rent and they date 
the cause of action in this respect ‘from the 
5th December 1899, 7.¢., the date of the final 
publication of the Record of Ri hts. Now; if 
the suit had’ been ore ior a mule  detlaration; 
it would have been, in my opinion, one con- 
‘templated by the latter pat oi sectionr11Avuf 
the B. ugal Tenancy Act, which is the Act’ ap- 
pheable to thecase. This was the view wlüch 
was takvu in Amiruddin v. Saidur Rehman 
(1) where it w s he.d that if a suit is sub- 
stan. id such a declara:ory suit as is con- 


(3. 39 Ind. Cas. 8g 2 P. L Je 124;1 P. Ly we 
34 (1917) Pat, 168, 
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templated in the proviso to section TITA of 
the Bengal Tenancy Act, then the plaintiff 
cannot, by adding a prayer for confirmation 
of possession, escape the six years’ rule. The 
point from which limitation is to run is the 
date of the publicationof the adverse entryin 
the Record of Rights. .unless there has been 
any subsequent invasion of the plaintifi's 
right, in which case it starts from the later 
date. If it had been necessary for the 
plaintiff, as a condition precedent to 
enhancement, to declare the entry to the 
erroneous,then I think he would have been 
bound by the ratio decidendi in Malkarjun 
v. Narhari (4) and Jagadamba Chaodhrani v. 
Dakhina Mohun Roy Chaodhri (5). In 
the former case the plaintiffs claim 
_involved the setting aside of an execution 
Sale aud in the latter of an adoption. In 
both title had passed to the defendants; 
but an entry in a Record of Rights neither 
creates nor extinguishes, rights, it is merely 
a rebuttable piece of evidence. I see no 
reason why the plaintiff should in the pre- 
sent case have the entry declared wrong 
before they can succeed in their suit to en- 
force their right to enhancement. Whatever 


‘presumptive value attaches to the entry. 


has been suf&ciently rebutted by the en- 
try itself,which shows that it was based on 
an admittedly erroneous construction of 
the kabuliai of 1881. 

The next question is whether the 
suit for enhancement is in time. The answer 
must be in the affirmative, for Art. 131 
of the limitation Act governs the case. 
A claim to enhance is a recurring cause of 
action and limitation runs from the date 
of refusal. Here the plaintiff's right to 
enhance the rent is based not on contract 
but on Statute. - 

I do not think that it would be possible 
to find a decision in which the circumstances 
could be more closely parallel to those in 

‘this case. Here the plaintiffs claim for 
enhancement was based upon the increase in 
the selling prices of staple food crops. Here, 
too, the defendants were entered in the 
Record of Rights astenants at a fixed rate 


(4) 25 B. 3375; 5 C. W. N. 16; 2 Bom. L. R. 
927; 27 I. A. 216; 10 M. L. J. 368; 7 Sar. P. C. J. 
739 (P. C). l 
. (s) x3 I. A. 84; x3 C. 308; ro Ind. Jur. 307: 
4 Sar. P. C. J. 715; 6 Ind. Dec. (N. $) 705 (P.C). 
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of rent; here, too, tre plaintiffs were desir- 
ous of showing that that entry was wrong 
and that as a matter of fact the defendants 
were ordinary kaennu tenants; here, too, 
the Munsif and the Subordinate Judge 
have found that the plaintiffs contention 
that the defendants really were kaemi 
tenants and not tenants at fixed rent 
was correct. Under these circumstances, 
it seems to me that I am bound to follow 
the decision in the case of Brij Behari Singh 
v. Sheo Sankar Jha (3) and come to the 
conclusion that the opinion expressed by 
the Subordinate Judge in regard to this 
point is correct. 

The second point which has been urged 
before me by the learned Vakil who appears 
for the appellants presents considerably 
more difficulty. It is common ground that 
in the year r9r3 there were certain pro- 
ceedings taken under the provisions of sec- 
tion 105 of the Bengal Tenancy Act with 
regard to the property in connection with 
which this suit is brought. Settlement 
was then taking place. The point which 
is now said to be a bar in respect of the 
present claim made by the plaintiff for 
enhancement of rent is the operation of 
section 113 of the Bengal Tenancy Act. 
105, sub-section (r) reads as 
follows :— 

“When, in any case in which a Settlement 
of land revenue is not being made or is 
notabout to be made either the landlord 
or the tenant applies, within two months 
from the date of the certificate of the final 
publication of the Record of Rights under 
section 103 A, sub-section (2), for a set- 
tlement of rent, the Reventte Officer shall 
settle a fair and equitable rent iu respect of ' 
the land held by the tenant." 

Whilst section 113, sub-section (1) reads : 

“When the rent of a tenure or holding 
is settled under this Chapter, it shall not, 
except on the ground of a landlord’s im- 
provement or of a subsequent alteration 
in the area of the tenure or holding, be en- 
hanced,in the case of a tenure or an occu- 
pancy holding or the holding of an under- 
raiyat having occupancy rights, for fifteen 
years, and, in the case of a non-occupancy 
holding or the holding of an under-ratyat 
not having occupancy rights for five 
years; and no such rent shall be reduced 
within the periods aforesaid save on the 
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ground of alteration in the area of the hold- 
ing, or on the ground specified in section 
38, clause (a)."' 

Now it is again common ground here 
that in these proceedings taken in accord- 
ance with the provisions of section 105 of 
the Bengal Tenancy Act, the primary, 
and indeed at that time the only, ostensible 
object which the plaintiffs had, was to ob- 
tain additional rent in respect of a certain 
area of land which they alleged existed in 
excess of the area which was recorded in the 
Survey proceedings. I think it is of 
great importance to look at the decision 
of the Assistant Settlement Officer in this 
matter in order to ascertain exactly what 
there took place. The Assistant Settlement 
Officer in his decision says : “In this case 
the plaintiff wants fair rent to be settled 
for the excess land in the possession of the 
defendants, under section 52 (a), Bengal 
Tenancy Act. The defendanis contest the 
claim of the plaintiff. The following issues 
are framed for decision :— 

'" (i) Do the defendants really hold any 
Jand in excess of that for which they pay 
rent ? 

“ (2) Whether the holdings of the defend- 
ants were previously determined by 
measurement, if so, by what standard? 

“ (3) Has the plaintiff been able to raise 
the presumption in his favour under section 
52 (b) of the Bengal Tenancy Act? 

*(4) What allowance should be given 


to meet the difference resulting from the 


system of measurement ?”’ 
, I may point out ‘that we are not really 
concerned here greatly with these four 
issues, for if is admitted that there was no 
excess area and there is no suggestion now 
that there was not. The 5th and 6th 
issues are, however, of great importance, ` 
The 5th reads: “What should be the fair 
and equiteble rate of rent for the assess- 
ment on the excess area ?" and the 6th 
reads: “What should be the fair end equit- 
able rent for the defendants’ holdings ?” 
With regard, however, to issue No. 1 it 
is perhaps desirable to point out" what 
the Assistant Settlement Officer says in 
connection therewith. He writes :— "There 
is no evidence to find that any particular 
plot is held in excess. I have found that 


the jamabandi area 15 based upon measure- 


ment, Hence the exc ss of Survey area after 
50 | 
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deduction of ro per cent. over thejamabandt 
area is the excess area in the possession of 


the defendant." With regard to issue No. 


5, he writes: “There is no evidence to indi- 
cate the particularplot held in excess, hence 
the fair rate of rent for assessment of excess 
area is the average rate of rent.under sec- 
tion 52 (5), Bengal Tenancy Act." As 
to issue No. 6 he writes:—‘‘The present vent 
of the defendant, after being added with the 
vent on excess land as found in issues Nos. I 
and 5, is fair and equitable. The tent settled 
will be noted in the annexed schedule and 
will take effect from the beginning of the 
next argicultural year 1321 Fasil.” 

Now it may be at once observed that in 
addition to the finding that there was an 
excess area and in addition to the finding 
that that area was not capable of being 
defined as a separate piece of land but mere- 
ly as an area in respect of which there had 
been a mistake in the original measurement, 
the Assistant Settlement Officer fixes’ the 
tent on the excess at the same rate as that 
at which the other land had been originally 
fixed many years before and, further than 
that, declares that the new total rental now 
payable in respect of the whole rc 
measured area ts a fair and equitable one. 

It is urged before me by the learned Coun- 
sel, who appears for the respondent, that it 
would not seem that the mind of the Assis: 
tant Settlement Officer had really been 
directed to the question as to whether the 
rate of rent which was at that date, namely, 
1913, being paid was a fair and equitable 
one within the meaning of the provisions 
of section 105 of the Bengal Tenancy Act. 
But I must confess that, in view cf the ex- 


yplicit language which is used by the Assis- 
"tant Settlemetnt Officer, it would be very 


difficult to say that that was the case. In 
addition to this, I think it necessary to point 
out that had the plaintifs at that time 
thought that the original rental which had 
been arranged many years before was not 
a fair and equitable one, they could, and, 
no doubt, would, under ‘the provisions cf 
section 105, have endeavoured to place 
before the Assissant Settlement Officer their 
views as to what they considered at the 
date of the Settlement the fair and equit- 
able rent for the holding. Now the Mun- 
sif in dealing with this question comes to - 
the conclusion that the provisions of seç 
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tíon.113, Bengal Tenancy Act, bar the plain- 
tiff’s claim in this suit for enhancement of 


fent. He says: “The claim ior enhance-. 


ment of rent, it is urged, is evident:y bar- 
red undersection 113 of the Bengal Tenancy 
Act. I think the contention is quite 
sound.  It.appears there was a case under 
section 105 of the Bengal "Tenancy Act 
iegarding the rents of the lands in suit, 
and although the application under that 
section was filed on the ground of an in- 
crease in area under section 52 (a) of the 
Bengal Tenancy Act, it cannot be again 
said that fair teats ‘were settled by the Sur- 
very Officer according to section 105 under 
the provisions of Chapter X of the Bengal 
Tenancy Act. Now under section 113, 
as it now stands, when the rent of a tenure 
of an occupancy holding has been settled 

under this Chapter (X) it cannot be either 
euhanced or reduced for a. period of fifteen 
years except on the grounds specified in 
‘the section. The learned Pleader for the 
plaintiff points out that, asamatter of fact, 
there was no question of enhancement under 
, section 30B in the 105 proceedings and 
. there could not possibly be, for this could 
not be the subject of a 105 proceeding be- 
tore the question of status was determined 
under section Ic 6 as the defendants had 
been recorded in Survey as istamrari me- 
&arridars, i. e., tenants at fixed rents. He, 
therefore, urges that as the question of ern- 


. hancement under section 30 (6) was neither 


the subject-matter of the 105-proceedings 
: nor.could be, section 113 does uot operate 
as a bar to the consideration of the relief 
that he claims now. I cannot, however, 
agree with these views, for seciion 113 does 
mot impose any limitation 10 the section 
except those mentioned therein. It docs 
not contemplate the increase of rents under 
fection 52 (a) or of enhancement under 
Section 30 (b). It simply says, ‘when the 
rent of a tenure or holding is settled under 
. this Chapter it shall not be altered for 15 
years. Now the rent was certainly set- 
tled by the Survey Officer in tke proceed- 
ings under section 105. I fail 1o see, therr- 
foie, how the plaintiff can new pray for 
enhancement ‘ot rent» before the 15 vears 
have elapsed. I am of.cpinicv, thcretcce, 
that the plai ntitt’s prayer for enhance 
. meut must lei", 


, Now the Subordinate ‘Judge has taken ` 
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an entirely opposite view. He writes, «Nor 
am I prepared to hoid that tne plaintiti's 
claim tor enhancement is barred under Sec- 
tion 113 of the Bengal Tenancy Act. This 
objection in bar of the plaintih s claim dor 
enhancement is based on- the fact that, 

his instance, there were proceedings vues 
under section 105 of the Bengal ‘tenancy 
Act: and that in the course of the same pro- 
ceedings the rent payable by the detend- 
ants was settled and the plaintiff was de- 
clared entitled to have additional rent. of 
Rs. 4-7-0. It is argued, therefore, that there 


“was a settlement of rent of the holding 


under Chapter X of the Bengal Tenaucy 
Act and that, accordingly, under the Bree 
sions of section 113 of the said Act the rent 
thus settled shall not. except on the giound 
specifically mentioned in the section, 
which admittedly does not arise in the pre- 
Sent case, be «nhanced tor 15 years, Jhe 
copy, Exhibit 7, ot ihe Assistant Settlement 
Officer’s order in the atoresa.d case goes to 
show that the plaintiff's prayer therein was 
for additional rent in respect of exces» lanas 
held by the detcndants and no other grouns 
for enhancement were either advanced Or 
considered by the atorsaid Olficer.:. that 
being so, I du not think that the provisions 
òt suction 113 came into play as the claim 


for enhancement on the ground now, put 


forward was "not considered in the atore- 
said case." He then cites the case which 
has been mentioned to me by the learned 
Vakil for the appellants Nawab. Bahadur 
of Murshidabad v. Anmad Hussain (6). in 
that case it was held that in order to attract 
the operation of section 109 ot ihe Bengal 
Tenancy Act, which  coutcmplates 
creating a bar to the jutisdicuon of the 
Civil : Courts under certain circumstances, 
it ıs essential to establish that the civil 
suit had for its subjcct. a matter which 
had alrcady fcrmed the subject ot an ap- 
plication under section 115 of the Bengi 
‘tenancy Act. In that case it was leid 
tht the intr duction cf sectien 105, (a) 
h.d not altered the scop. oi the section’ 
109 which Lad to be construed on the same 
lines as betore theint.oduction oi that sub- - 
section. Mr. Justice Muuberj e ind Air, 
justice Cuming who heard tus case semak 


. (9 35 Ind. Cas. eae C. om 21 € W. X. 
“10044 25 C. L. J. 556. 
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in the course of their judgmeut:— "Section 
109 provides that, subject to the provisions 
of section 109 A, a Civil Court shall not en- 
tertain any application or suit concerning 
any matter which is or has already been 
the subject of an application made, suit 
instituted or proceedings taken, under sec- 
- tions rc5 to 108 both inclusive." They 
then at a later stage in their judgment 
say:— If. we were to accept the construc- 
tion put forward by the appellant, we should 
have to read into section 109 words which 
ate not to, be found there, we cannot hold, 
on the analogy of the doctrine of construc- 
tive res judicata, that the jurisdiction of 
the Civil Court has been constructively 
excluded even when a point has been 
neither raised nor decided under section 105 
read ‘with section 105 A." They held,there- 
fore that as the matters which had previous- 
ly been decided did not form the subject 
of determination in the civil suit which had 
been brought in the case which was then 
before them, the provisions of section 109 
could not be brougt into aid, I am bound 
to say that I think there. is a substantial 
distinction between the position of that 
case and the position which obtains in this 
case. Here, whatever may have been the 
actual,ground upon which the plaintiffs 
Started their proceedings under section 105 
of the Bengal Tenancy Act, there can- 
not be the least doubt that the Assistant 
Settlement Officer definitely stated that, 
in his opinion, a fair and equitable rent for 
the holding was at such and such a figure. 
I cannot help feeling very strongly that if 
the plaintiffs are unable now to bring this 
suit for enhancement they have only them- 
selves entirely to blame. It was, I should 
have thought, open to them in 1913 in the 
' proceedings, settlement then going on, 
which they brought under section 105 to 
have put forward what they then thought 
to be a fair and equitable rent for assess- 
ment by the Settlement Officer especially 
“KH the status of defendants was not then 
defined. They did nothing of the sort and 
now, after the lapse of comparatively a few 
years, they have ‘come forward asking for 
La new assessment. The Subordinate Judge, 
however, was ofthe opinion that the prin- 
ciple in the case which I have just quoted 
appeared to be applicable to the present 
one although, as he pointed out, the facts 
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were different. He «also refers to the case 
of Prasanno Kumar v. Rarhimuddin  Howla- 
dar (7). In that case it was held that 
an entry in the Record of Rights settling 
the.rent in accordance with the provisions 
of section 104 to 104 F unless altered by 
means of a suit brought as contemplated 
by section 104H is conclusive and that 
no suit is maintainable for enhancement 
of rent on the ground of excess area in spite 
of their having been a stipulation to that 
effect in the kabultat executed by the 
tenant prior to the Settlement proceedings; 
and that section 113 of the Bengal Tenancy 
Act was not a bar to the maintainability 
‘of the suit of such character and had no 
application in such circumstances. I must 
confess, after carefully reading this case; 
I am unable to see how it seriously bears 
upon the question for disposal before me; 
The learned Subordinate Judge,- however, 
seems to think that that case bore some 
analogy to the present one and acting, as 
he says, upon the two cases which I have 
quoted above, he came to the conclusion): 
with some doubt, that the decision under 
section 105 did not amount to a settlement 
of rent as contemplated by section 113 of 
the Bengal Tenancy Act and that, conse- 
quently,it was no bar to the plaintiff's 
suit. Iam of the contrary opinion. -I think 
that, taking the circumstances into consider- 
ation, the language of the Assistant Settle- 
ment Officer and the fact that it seems 
to have been the feult of the plaintiffs 
themselves if they find themselves now 
barred by the express provisions of section 
113 from bringing, other than within the 
period specified, a suit for enhancement, such 
bar is entirely due to their own laches. 
Under these circumstances, I must hold 
that their suit is thus barred. 

. In my view, therefore, the appeal must 
be allowed. The judgment of the Munsif 
will be restored so far as it has been modi- 
fied by the judgment of the Subordinate 


. Judge in respect of the plaintiff s. claim for 


enhancement of rent. The appellants will 
be entitled to their costs of this appeal 
and in both Courts below. 

Zz. K. Appeal allowed, ` 


(7) 15 Ind. Cas, 327; 17 C. W. N. i53. 
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|. uis PIR- MOHAMMED AND OTHERS: 


| —DEÉCREE-HOLDERS— RESPONDENTS. 
| "Civil Procedure Code ( Act V of 1908), s. 104 (2), 
O. KAI, rr. 90, 92, O. XLIII,¢.1 


An ‘application tc set aside an execution sale 
on the ground of material irregularity and fraud 
falls under O. XXI, r. 90 of the Civil Procedure 
Code and an order jade. thereon is appealable 
under O.XLIII, r. 1 (7) of the Code. Under section 
104 (2) of theCode no second appeal is competent 
from åm order passed in appeal under r.r (j) of O. 
XLIII. i 

„Sheo Prasad Singh v. Premma Kuar, 43 Ind: 
Cas. 522; 40 A. 122; 15 å. L. J. 920 and Bhadreswar 
Goloi v. Bishnu Charan Sen, 8 Ind. Cas. 3, relie 


. upon: . - z 
Miscellaneous second appeal from the 
- order ' of the District Judge, 
dated the 18th of October 1921, reversing. 


Rawalpindi, 


that of the Junior Subordinate Judge, 
Second Class, Rawalpindi, dated the 23rd 
November 1920. 007 


s Mr. Nanak Chand and Sayad. Mohsin Shah, 


for Mr. Aziz Ahmad, for the Appellants. 
Mr. Ghulam Rasul, for the Respondents. 
JUDGMENT.—The People’s. Bank ob- 
tained a money decree against one Jagan 
Nath on the 30th May 1910. In execution 
of that, decree one shop belonging to the 
judgment-debtor was attached and sold 
on the 16th September 1910. The pre- 


' sent application was made on the rith 


November r9xr, seeking to set aside the 
sale on the ground.of material irregu- 
larity and fraud. This application was 
allowed by the first Court on the 23rd 
‘November 1920. Thereupon an appeal was 
preferred against the order setting aside 
the sale. The lower Appellate Court has 
set aside the order of the first Court and 
his dismissed: the application of the jüdg- 
ment-debtor. The judgment-debtor has, 
therefore, come up in second appeal to 
‘this. Court. A preliminary objection has 


been taken to the hearing of this appeal: 
on the ground that the order appealed: 
.against was passed under clause (j) of: 


4 


O, XIII, r. I, andas such is not open 
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to appeal. In support.of this contention - 
reliance is placed on sub-section (2) of 
section 104 of the Civil Procedure Code. 
Sub-section (2) of section ro4 provides that 
no appeal shall lie from any order passed in 
appeal under the section, .It cannot be 
denied that the appeal,to the Court. 
below was preferred in^ accordance with . 
the provisions of O. XLII, r. I, 
clause (j), inasmuch as the order was passed 
under O. XXI, r. 92. In my opinion 
there is force in this contention. It is 
supported by a recent ruling of the Allah- 
abad High Court in Sheo Prasad Singh v. 
Premma ‘Kuar (i). It is also support- 
ed by the ruling in thecase of Bhadreswar 
Bishnu Charan Sen (2). Mr: 
Nanak Chand, the Counsel for the :oppo- 
site side, has contended that the, order 
appealed against comes within the pro- 
visions of section 47 of the: Code of Civil : 
Procedure and should be treated as a decree. 
In support of this contention he has ‘cited 
certain rulings under the old Code of Civil 
Procedure with reference to section 244 of 
the Code and has contended that, inasmuch 
as the sale was impugned on the ground 
of fraud, the order must -be ‘taken 
to be an order under section’ 47 and - 
not under O. XXI, r. 092. The learned 
Counsel's argument entirely "ignores" the 
fact that a change has been effected in the 
present Code of Civil Procedure and liber- 
ty has been given for impugning a 
sale on the ground of fraud-also to an 
aggrieved party. Under the old Code of 
Civil Procedure a. party was not, entitled 
to question a sale on the ground of fraud 
under the provisions of section 311 of the 
old Code. The application made in. this 
case was: in Substance an application 
under O. XXI, x. 90 of the. Code. I 
have not the slightest hesitation in hold- 
ing that the order passed was an order 


. and not a decree within the meaning of 


section (2) of the Code. The present ap- 


‘ peal is, therefore, barred by sub-section 


(2) of section 104 of the Civil Procedure 
Code. l 


(0) 43 Ind. Cas. 522: 49.4, 122; 15-A. L. K 
922. ZEE 
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‘the appeal is dismissed. with costs. 
4 K. : i 
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MADRAS HIGH COURT. 
Civi APPEAL NO. 357 OF 1919, 
December r9, 1922. 

Present ;—Mr. Justice Phillips and Mr. 

z -` Justice Devadoss. 

SRIRAJA A. V- JAGGA ROW BAHADUR: 
GARU (DEAD) AND OTHERS—PLAINTIFFS ` 
Was —~APPELLANTS 

ur UCYSUS 

GORI BIBI alias GONHAR BIBI an 

OTHERS—DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 13— 

Res judicata— Finding as to res judicata based on 

mistake of fact, whether binding— Construction of 

documeni——-Grant —W akí— Inam Commissioner, de- 


cision of, whether binding on Court. - 
When a ‘Court decides that a certain matter 


~ 


Im 


is ves judicata between the parties to the suit,, 


that matter cannot be re-opened in a subsequent 
Suit between the same parties, even though the 


decision was.based on'a mistake of fact. [p. 794, 


col. r.] < , . 
Certain properties were held to be wakf properties’ 
In a subsequent suit, the plaintiff in 
which was not a party to the prior suit, it was 
held that the question whether the properties 
were wakf was ves judicata by virtue of the decision 
in the prior suit, the Court overlooking the fact 
that the plaintiff was not a party to the prior 
suit. The question as to the wakf nature of the. 
‘properties ‘again. arose in a third suit between 
persons who were parties to the second suit: 


Held, that the decision in the second suit that” 


the question of the wakf nature of the properties 
‘was res qudicaia by virtue of the decision in the 
first suit, although based on a mistake of fact, 
was binding on the parties to the third suit. 
[p. 794, col. 2.) . A i 
Per Devadoss, J.—A grant of a village recited 
that a certain religious person was engaged in Jook- 
ing after a certain  Durgah and that “ there were 
not sufficient means for the said person to carry oit 


all the religious objects of the institution and that. 


the village was granted by way of aid to the main- 
tenance of the servants, students and other men 
deserving of help at the aforesaid religious man’s 
hands. The grant further stated that the village 
was to be treated as civil liability so that from 
year to yeat the income thereof may .be utilised 
for the maintenance of the servants and the re- 
quisites of the Durgah, There was an: endorsement 
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The preliminary objection prevails and 


Appeal dismissed.. | 


. executed. [p. 701, col. 2.] 


. of an institution. 


789 


T7 - 


on the document to the effect that the village 
had been fixed as aids for the maintenance of the 
aforesaid religious man and for the expenses of 
the. Durgah and that the same was to be left in 
the enjoyment of the said person with effect from 


a certain date: j 


Held, that the grant was not a personal one 
burdened with a trust in favour of certain charities 
but that the properties were “wakf” properties 
inalienable by the grantee. [p. 792, col. r.] 

` Ramdnadan Chettiar v. Vava Levvat Mara- 
kayar, 39. Ind. Cas. 235; 40 M. 116; 32 M. I. 
J. tor; 15 A. L. J. 139; 5 L. W. 293; (1917) M. W. 
N. 180; 25 C. L. J. 224; 2x M. L. T. 215; 21 C. W. 
N. s21;1 P. L. W. 394; 19 Bom. I~ R.:401;44 ` 
I. A. 2x (P. C.), relied on. l i 

In. construing firmans and grants, great weight 
ought to be attached to the actual words usédin the 
grant and not -to au endorsement which “is brief’, 
and simple and may mot fully express the 
intention of the grantor. [p.-791, col 2.] `. 

In interpreting deeds and contracts, the inten- 
tion of the parties to the document should be 
gathered only from the recitals in the documents 
to which they are parties and not from what 
they: said.or did before the. document was 

The decision of an Inam Commissioner as regards 
the nature of a grant is not conclusive. It is 
for the Court to decide the nature of the grant 
though the Inam Commissionez's decision may help 
the Court in arriving at a finding as to the practice, 

[p. 792, col. 2.] . 

It is not a safe principle to interpret one docu- 
ment by referring to recitals in another. But 
where a Court has given a definite meaning to. 
certain expressions, that meaning should be applied 
to those expressions in other cases. [p. 792, col. 2.] 

Jewun Doss Sahoo v. Shah  Kubeer-ood-din, 
2 M. I. A: 390; 6 Wi R. 3 (P. GC); r Suth, P. C. J. 
i Sar. P. C. J. 206; 18 E. R.'348, 


100; 
Muzhurool Hug v. Puhraj Ditarey Mohapatiur, 
13 W. R. 235, fugatmone Chowdrani 
v.  Romjani ` Bibee; 10 C. 533; a 

ara- 


Dec. (N. 8.) 357 and Sathianama Bharati v. 
vanabagi Ammal, 18 M. 266; 4 M. L. J. 223; 6 
Ind. Dec. (N. $.) 535, referred to. 7 : 
Appeal preferred against a decree, dated 
the 7th July 1979, of the District Court, 
Vizagapatem, in the Original Suit No. 2 
of rors (Original Suit No. 2 of 1914 on the 
file of the Sub-Court, Vizagapatam). 
Messrs. C. Madhavan la S. Araug 
madu Iyer, for the appellants. ee 
Mess 6:45. eram Chaziav acd H. 
Suryanavayana, for the -Respondents. 
| l SUDGMENT. 
Phillips, J. — agree, but I prefer not 
to exprss.aty opinion as to the meanizg. 


* 


of thé deed of grant (Exhibit VI), hut would 


base my decision on the two points (1).res 
judicala, (2) ‘failure to prove necessity, 
The decisión of this Court in Apr etl No. 169 
of roii i$ undoubtedly based upon a m | 


i 
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take ‘of fact, but is nonetheless binding 
upon plaintiff for that reason. He cannct 
now contend that the properties are not 
wakf: that being so, he must prove necessity 
for the alienation. Having failed to do 
this, his appeal fails and must be dismissed 
wish costs of the first respondent. 

Plaintiff’s 1iight' to retain possession of 
- the property, if he is really in possession, 
does not arise in this suit for money and 
need not be discussed. 

' Devadoss, J.—This appeal is against 
the decree of the District Judge of Vizaga- 

patam di missing the plaintiff's suit on a 
mortgage-bond dated 8th December 1900 
on the ground that the hypotheca are 
wakf or trust propertiésand, therefore, 
‘Could not be alienated, and that there 
was no necessitysitosmortgage the wakf 
properties. — . 

- Tt is contended for the plaintiff (appellant) 
before us, (1) that the properties are not 
wakf properties, but are only burdened 
with a trust in favour of certain charities; 
(2) -that there was necessity fcr the mort- 
gage, and (3) that the plaintiff has pres- 
cribed for'a mortgagee’s possession and he 
‘ eould “not,” therefore, be evicted without 
the amount due on the mortgage being 
paid. : l 
_ The ‘ question whether the properties 
are wakf properties or nct depends upon the 
construction of Exhibit VI which is a grant 
by the Nawab of Chicacole ia the Hijira 
year II2I. The material portious of the 
document, are,—' Hajee Mir Mahammad 
Sadique, servant of the Holy Heirs of the 
Holy Prophet, engaged himself in praying 
the Creator of Day and Night and always 
caused the humble fare reach some of the 
pious men, devotees, righteous and pcor men 
after performing Fatiha (blessings) on the 
victorious soul of the leader of all Prophets. 
He decorates, lights and performs the 
anniversary of the mausoleum every year 
and low and high people gain prosperity 
by acquiring a portion of what was left. 
ef food and drink, presented and offered 
to the holy men * * * and as there 
is no sufficient mears for these laudable 
expenses in this world of causes, accerdingly 
oonsidering all * * * which relates to 
the person of the King of the world and 
4: * *the entire village of Buradi Kinjram 
belonging to the said Sircar assessed at even 
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hundred and twenty rupees with effect 
frem the cczunencement cf the 1125 Fash, 
as per endorsement, was granted by way of 
expens^s of farsh (carpetting, matting, etc.,) 
and lighting at the anniversary and matn- 
tevence of servants, students and other men 
deserving help at the hands of the Refuge 
of Nobility. It is necessary that they 
should leave it in the enjoyment of tae 
aforesaid person and treat it as abcve 
mentioned civii liability so that from year 
to yeat utilising the income thereof for tne 
expenses of maintenance of servants and 
requisites of the Dargah where angels pray, 
etc.” On this document there is the 
following endorsement: “The endorsement 
is to this effect that the entire village of 
Bardi Kunjram belonging to the Chicacole. 
Sircar assessed at seven hundred and twenty 
(720) has been fixed by way oi aids to matn- 
tenence of Haji Mir Mahammad Sadique, 
servant of the Holy Relics and for the 
expenses of the Dargah; it is necessary: 
that the said village should be left in the 
enjoyment of the said person with effect 
from the beginning of 1125 Fasil. The sig- 


‘nature on the petition is. to this effect 


“Give sannad. One vilage, assessed at 
520", Mr. Ahmed Hassan, the Persian 
interpreter, has explained to uz the object 
of the endorsement; when a petition for 
a grant was presented to the Nawab, and 
endorsement was made as to tbe order ot 
the Nawab on the petition with a ditection 
that à sanstad should issue and on the basis 
of this the farmans or grant was prepared 
and, signed by the Nawab, Exhibit Vi 
is a grant bearing the baiz (Royal Mark) 
of the Nawab. 

It is contended by Mr. Madhavan Nair 
that this document was produced and 
admitted as evidence after both tke plaintiff 
and the defendants had closed their case 
and that he was prejudiced thereby. The 
case was closed and the arguments were 
heard by the learned District Judge on 
4th April 1919. He insisted ‘on the 
production of the original grant which was 
done by the first defendant on 16th 
Apri! r9rg. 

There ig an endorsement on Exhibit VI 
that both the parties admitted the dccu- 
ment, That endo:sement is dated 2th April 
1918. Judgment was delivéred- after the 
midsummer vacation on 7th July 1919, 


‘ 


3 
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Mr, ‘Madhavan Nair strongly urges that he 


bad no opportunity of either explaining 
the contents of the document or of adducing 
evidence to counteract the effect of them, 
Seeing what the endorsement on tke docu- 
ment is, it cannot be said that the learned 
District Judge admitted it in evidence 
without giving the Vakils on both sides 


an opportunity of inspecting it and having 


their say on it. It cannot be said that this 
document was sprung upon the plaintiff; 
such a document was referred to in the 
evidence and, seeing what the contention 
of the first defendant was in this case, there 
is no reason to suppose that the plaintiff has 
been in any way prejudiced by the admission 
of the document after the arguments were 
heard, If the- plaintiffs Vakili thought 
that he could meet the document in any 
way he would certainly have asked the 
Judge to give him an opportunity to do so, 
There is: no affidavit before us to show 
that plaintiffs* Vakil asked for time to have 
an opportunity of putting forward any 
eontention in respect of the docüment 
and that was refused. Therefore, there is 
no substance in the objection against the 
reception of the document in evidence, 

It is next urged that Exhibit VI does not 
create wakf but evidences a grant in favour 
of Mahammad Sadique with a direction to 
apply a portion of the income to certain chari- 
table purposes, and, theréfore, the proper- 


ty granted by the document is only burdened 


with a trust and is not a trust property 
inalienable by the grantee. The circumstan- 
ces under which the grant was made have 
to be considered, There was a shrine or 
Dargah in which the Holy Relics of the 
Prophet were deposited and Mahammad 
Sadique being a religious man was engaged in 
offering prayers, performing faitahs, feeding 
the poor and probably in maintaining a 


school. The Nawab cf Chicacole was ap- 


proached to make a grant as Mahammad 
Sadique had no sufficient fund to meet all 
the expenses of the mosque. The endorse- 


iment: shows that the Nawab wanted to 


grant the village in question by way.of aid 
to the maintenance of Mahammad Sadique 
and-for the expenses of the: Dargah. What- 
ever might have been the intention of the 
Nawab as expressed in the endorsement, 
when the grant was actually made out, it 
was so framed as to make the grant a wakf. 


CASES. ' jor 
In construing the /fermans and grants, 
great weight ought to be attached to the 
actual words used in the grant rather than to 
an endorsement, which is brief and simple, 
and may not fully express the intention of 
the grantor. In interpreting deeds and 
contracts, the intention of parties to the 
document should be gathered only from the 
recitals in the document to which they are 
parties and not from what they said or did 
before, the document was executed. The - 
intention of the grantor is quite clear from 

the following words in the document :—'"The 
entire village of Burdi Kuniram was granted 
by way of expenses of farsh and lighting 
at the anniversary and. maintenance of 
servants and students and other men deserv- 


ing help at the hands of the Refuge of `- 


Nobility,” the Refuge of Nobility beirg: 
Mahammad Sadique. What follows puts the 
intention beyond doubt, “It is necessary | 
that they should leave it in the enjoyment of 
the aforesaid person and treat it as. above 
mentioned as civil liability so that from year 
to year utilising the incomes thereof for the 
expense of the maintenance of servants and 
requisites of Dargah.” Mr. Ahmed Hussain 
(the Persian Interpreter). explained that by 
civil liability was meant that it was not aa 
ecclesiastical grant but wakf which, under 
certain circumstances, could be revoked. 
There is nothing in the operative portion of 
the document to show that it was intended 
as a grant to Mahammad Sadique with a 
pious wish that he should devote a portion 
of the income to the charity. No doubt, 
in that portion of the document ‘relating 
to the reasons for making the grant the 
fact that he was not able to meet al! the ex- : 
penses is mentioned. But the. operative _ 
portion does not make any mention of the | 
needs of Mahammad Sadique. 

It is urged that it could not have béen the 
intention of the grantor to make the whole 
of the income wakf. The word “wakf” is not 
used in the document hence it could not be 
eonsidered trust property. This argument 
over'ooks the clear recitals in the document 
and the object of the grantor, which are that 
his state should endure for all time by the ' 
prayers that may be offered at tbe Durgah. 
Further, the income was to be devoted 
not only to the maintenance of the servants, 
but also cf students and other men deserving 
Lelp. It is said that it is usual in mosques 
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4nd-Durgah to have a school for teaching 
Arabic, “and the expense in connection 
therewith cannot be: estimated at any 
| particular figure. The size of tbe school 
| andthe nature of the education imparted 
therein would depend upon the ‘amount 
„thit could be spared for such purpose, Con: 

: sidering a'l the circumstances of the cese, 
I think ‘the learned District Judge is 
right in ‘finding that the property covered 
by Exhibit VI is a wakf property and, there- 
fore, inalienable, In Ramanadan Chettiar 
v.'Vava-Levvai: M avakayar (1). "the lands 


in question were comprised in a trust-deed 
: dated the 28th July 1893 whereby they were 
settled substantially in trust to apply an 


indeterminate portion of the income for 
the due performance of customary fatiahs 
.for ancestors and ‘to alms-giving, | and to 
. apply the residue of the income in perpetuity 
for the benefit of the defendant and their 
ancestors without power of alienation.” 
Their Lordships observed at page 123. s 
' ‘The paramount purpore of the grantors 
' was evidently to’ provide for all the needs 
of these charities up to the limit of the trust 
funds, the income received from the land, 
Those needs are the first burden upon that 
income. It is the residue, which may be 
a.dwindling sum, that is given to the family. 
The- contention that, because the share 
of the income going to the family is at 
present larger than that going to the chariti es, 
. theeffect of the deed is to give the property in 
substance to the family, and that, therefore, 
it is invalid as a deed of wakf is, their Lord- 
ships think, entirely unsound. And they 
hold that.“ having régard to all the circum- 
- starices of the case, the dominating purpose 
and intention of the grantors in executing 
this deed. evidently was to provid adequate- 
ly for these charities," 

Mr. Venkatachari for the first respondent 
contended that the Inam title-deed, ExhibitI, 
. desciibed the propeity as trust property. 
In the first place, the decision of the Inam 
Commissione? as regards the nattre of the 
erart is not conclusive. Secondly, it is for 
the Court, wlien the original grant is before 
` jt, to see whe ot that document means. In this 


(x) 39 Ind. Cas. 235; 40 M. 116; 32 M. L. J. 
101; 15 A. L. J. 139; 5 L. W. 293; (1917) M, W. N., 


: 180: 25 C TT, 294. 21M. IL, T. Ts 21 C. W. 
N. Pa I P: CS 394j ae Bom. L. R. 401; 44 
. 21 (P. C. i 
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case the Izarn Com sco men ded * 
that the inam may be continued on the pie-. 
sent tenure. Exhibit I shows no doubt that. 
in column 2 the tram is called Devadayam, 
inam, but in column 10 it is said permanent 
SO. long as the service is performed. Then 
in column 21 it is found. “ to be confirmed - 
and continued so long as the service is 
performed." It is not clear from this 
document whether the Commissioner treated 
it as service nam. or as grant to the Dargah, 
But as I said above it is for the Court.to see 
what the nature of the.grant is, and tho: ugh 
the Inam Commissioner S decision may help 
the Court in arriving at a finding as to the 
practice of an institution, yet- it is not 
conclusive as to the meaning of the grant, 
and in this case, I have no hesitation- in 
holding that fhe grant made by Exhibit VI 
was a wakf. grant. . He relied upon a.number 
of cases to show how the grant is to be 
understood. It is not a safe. principle to 
interpret one document by referring to the 
recitals in another document. ‘But where the 
Court has given a definite meaning ta certain 
expressions that meaning should he applied. 
to such expressions in other cases.. Neither 
the. firman in Jewun Doss Sahoo.v. Shah 
Kubeer-ud-din (2) nor the one in M uzhurool 
Huq v. Puhvaj Ditarey Mohagaitur. (3) gives 
us any help as regards the meaning of 
Exhibit VI. In Jwgatmon: Ckowdrani v. 
Romjani Bibee (4) the requisites of a, valid 
wakf are set out and in Sathianama-Bharats: 
v. Saravanabagi Ammal (5). the original 
grant provided that tbe.grantee was “to. 
improve the muit, maintain the cbarity 
and be happy.” .It was found that, accord- | 
ing tothe usage of the institution, the specific 
trusts to which the income of the. village 
was applicablé consisted (z) in the distribu- 
tion of sadavarthi (rice and condiments 
were supplied in lieu of cooked. food) in the 
mutt to Gosayi and other pilgrims who pass. 
through Montithope ; (2) in the maintaining 
of pooja or worship in the temple called 
Sankara Bharati Swami Kovil; (3) in support-, 


‘ing a watershed or pandal at a PROS near the 


(2) 2 M. L A. 396; 6 W. R. 3 (P.C); x Suth. 


P. C. J. 160; 1 Sar. P. C. J. 206; ^8 o R. 348. 
(3) 13 W. R 235. ` 
(4) 10 C+-533;-5 Ind. Dec. (s. Sa) 357: 
(5) 18 M..266; 4 M. TL. f. 223: 6 Ind. Pee 


(8.8) 335 - M =e 
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“village called Ellandope, and (4) in providing 
maintenence to the descendants of the 
grantee. “The learned Judges held:. ' The 
conclusion to which we come is that’ the 
village-was granted as an endowment to the 
mutt and the: charities connected: with it, 
and that what might remain after the due 
execution of those trusts was intended to 
be- applied to the maintenance of the grantee 
or his descendants." The next contention 
on behalf of the appellant is that there was 
necessity for the alienation and, therefore, 
the debt is binding on the trust. "There is no 

"evidence that there was any necessity for 


.borrowing such a large sum. Exhibit A 


is a usufructuary mortgage-deed in favour 
of Sri Ankitam. Atchayamma by Jainabibi 
in which there is a recital to the effect that 
Rs. 150. per annum was the sum payable 
for- lighting and other expenses of the 
: Dargah and Rs. 100 per annum for the 
festival of Urs. Ifthat was all the amount 
that was needed for the up keep of the 
Dargah, itis not easy to conceive how such 
a large sum as Rs, 10,090 could have been 
required for the expenses of Dargah. There 
ig no evidence that, owing to famines or 
other causes beyond the control of the 
Muthavalli, it was necessary to borrow for 
upkeep of the Dargah or for performing 
the annual festival. Though the District 
Judge has not discussed the evidence at 
great length, yet, in the absence of any evi- 
dence worth the name, it cannot be said that 
his finding as to the absence’ of necessity is 
wrong: It is for the plaintiff to make out 
necessity in a case like this, and the mere 
fact that there has been a debt outstanding 
for a long time is not a circumstance going 
to show that, when the debt was first incurred 
.t must have been for a purpose which 
wculd bind the trust. From the conduct 
of the parties, who treated the wakf property, 
as family property it can be safely inferred 
that they borrowed for their own purposes 


and it was only in the year 1884 that: 


Jainabibi was willing to acknowledge that 
the village in question was granted for 


offering services to the Asar Sheriff at. 


Chicacole and, for the expenses as aforesaid 
and for the festivals in the Dargah. In the 
earlier proceedings affecting the plaint village 
there is no mention any. where thateit was 
cranted for the purpose of any service; 
aide Exhibits H.J.and X, I, tkerefore, hold 


that no necessity has been proved in this 
case. 

It is next contended by Mr. Malhavan 
Nair that. he has prescribed ‘for a mort- 
gagee's title, and he relies upon Sontyana 
Gopala Dasee v. Inaputalapula Rami (6), 
He urged that the predecessors-in-title of the 
plaintiff were in possession from the year 
1884 up to 1903, and though he relinquished . 
possession, for a short time, yet possession 
was given back to him by the mortgagees 
though-he could not collect the rent and that 


his: possession was good in law. Granting 


that his. contention is correct, he could 
only acquire title by prescription, against 
the trustee or Mutwallt, I fail to. see. 
how he could prescribe for a. title against 
the .trust, If the properties aré trust 
properties, any person claiming from a 
trustee cannot acquire a prescriptive title 
against the trust. Exhibit A is.a mortgage- 
deed dated 2nd December 1884 executed 
by Jainabi who was then the Mutwalli 
of the Dargah. Whether the document 
is valid or invalid, it would not give a right 
toany body claiming under that document 
to prescribe for a tilte against the trust. | 
Granting, for argument’s sake, that the plain- 
tiff has been in possession for more than 
I2 years, under an invalid mortgage-deed, 
and has prescribed for a title against the 
trustee, such prescriptive title will cease 
with the Lifetime of the trustee. It is 
admitted that Jainabi died in r9o2 and 
Kurban Ali died in 1908. Jainabi was 
admittedly the Mutwallh during her - life 
time and any title by prescription acquired. 
against her would not avail against her 
successor as was decided in Vidya Varuihi. 
Thirtha v. Swamigal Balusami Ayyar (7), 
However, the plaintiff who is not in posses- 
sion seeks.to recover the mortgage amount 
by sale of hypotheca and is not resisting a 


.suit for possession and he cannot, therefore, 


insist upon being redeemed. Therefore, there 
is nothing in this contention on behalf of 
the appellant, 


(6) 64 Ind. Cas. 328; 44 M. 946; 13-I,. V 
685; (1921) M. W. N, 385; » M, L. J. D bu 
(7) 65 Ind. Cas. 161; 44 M. 83r; (1921) M. W. 
N. 449; 41 M. L. J: 346; 3 U. P. L. R. (P 
8;30 M. L. T. 665; 3 P. L, 
C. W. N. 537; 24 Bom. L. R. 629; 20 A, « 497 
(1922):A. I. R. (P. C.) 123; 481..A, 302. (P.O), . 
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‘There is one fatal objection to the claim 
of the plaintiff which kas evidently been 
overlooked by the Court below. The plain- 
qif in Original Suit No. 42 of 1907 on the File 
of the District Court of Ganjam sued Qurban 
Ali and others for a share of the properties. 
The plaintiff herein was made the roth 
defendant in that suit. The second defend- 
.ant was Kulsam Bibi, the mother of the first 
defendant herein. In that suit Mr. Sadasiva 
Iyer, who was the then District Judge of 
Ganjam, found that the properties were 
wakf properties. "Though he relied for his 
finding upon a previous judgment in Original 
Suit No. 22 of 1905 to which the plaintiff 
was not a party, yet he allowed him to let 
in evidence to show that it was the self- 
acquisition of the first defendant. On the 
evidence he .found ‘that it was wakf 
property. The third defendant appealed 
against the decree. The appellant Chand 
Bibi did not make Gori Bi the fist 
defendant herein ^ who was added as 
the x8th defendant on the death of 
her mother, Kulsam Bi; party to the 
appeal. The appeal was heard by Abdur 
Rahim and Srinivasa Iyengar, JJ., who held 
that in the previous suit of 1905 the prop- 
` erti.s in dispute had been found by the then 
District Judge of Ganjam to be wakf prop- 
erties and that that judgment was binding 
upon the parties: Vide Exhibit IV. They 
evidently overlooked the fact that the roth 
defendant (plaintiff herein) was not a party 
to the suit of 1905. The learned Vakil 
who appeared for him did.not bring to the 
notice of the learned-Judge the fact that his 
client was not a party to the suit of 1905. 
"They decided that the question whether the 
properties in dispute- were wakf or not was 
res judicata between the parties and, there- 
fore, could. not be re-opened. Though there 
is a mistake of fact as regards the parties to 
the litigation of 905 yet the learned Judge 
decided that the matter was res judicata 
between the parties and, therefore, it is not 
competent for us to go behind their decision. 

It is urged ty Mr. Madhavan Nair that the 
plaintiff ‘wes given his costs in the High 
Court and, therefore, the judgment is not 
binding on him. The plaintiff was allowed 
his costs evidently on the ground that he 
was a Receiver in charge of the plaint prop- 
erties, atid it cannot be said that he was 
exonerated. with costs and. that.tbe suit 


- 


was dismissed as against him. On the 
other hand, it is quite clear from the judg-- 
ment that the learned Judges considered that 
the parties before them were parties tu the’ 
previcus suit, and, therefore the question 
was ves judicata between -them, -On this 
ground alone the plaintiff ought to- have: 
Leen non-suited. The appeal, therefore, fails 
and is dismissed with costs of first respon- 
dent, 

V. N. V. 

N. H. 


Appeal dismissed. - 


CALCUTTA HIGH COURT. . 
‘Crviz, RULE No. 213 OF 1922. 
August 2, Iy22. 
Present :—]ustice Sir Thomas Richardson 
Kr., and Mr. Justice B. B. Ghose. 
‘LAL BEHARY BASAK-—PLAINTIFF— 
PETITIONER 
Uc? SS : 
AKHIL CHANDRA SANTRA—-DEFEND - 
ANT—OPPOSITE PARTY. 

Bengal, Agra and Assam Civil Courts Act 
(XII of 1887), $. 8 (2)-—-Bengal Tenancy Act 
(V IIT of 1885}, s. 153, proviso, application under 
— Transfer to ‘Additional Judge, whether competent. 

Under section 8 of the Bengal, Agra and 
Assam Civil Courts Act an Additional Judge has 
jurisdiction to hear an application made under 
the proviso to section 153 of the Bengal Tenancy 
jad transferred to him for disposal by the District 
udge. 

Gaudna Bibi v. Jabanulla Mandul, 2 C. W. N. 
48 notes, distinguished. : 

Rule against an order of tbe Additional 
District Judge, Howrah, dated the 3rd 


‘January 1922. 


Babus Hart Charan Ganguly and 
Monmohan Bose, for the Petitioner. 
Babu Hiralal Chakravartiy, for the Oppo- 


site Party. 


JUDGMENT.—This Rule relates to an 
order dated the 3rd January 1922 made by 
the Additional District Judge of Howrah 
whereby he dismissed the application of 
the petitoiner presented ^to the "District 
Judge of Hooghly under the proviso ‘to 
section 153 of the Bengal «Tenancy Act 
and transferred by the District Judge 
to him for hearing. i 

The Rule obtained by the petitioner 
calls upon the opposite party to show 
cause why the Additional Distiict Judge’s 
order should not be set aside for the reasons 
set forth in-ground (a) of the. petition’: 


-— 
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Ground (a) of the petition is to the effect 
“that the learned District Judge exercised 
his jurisdiction illegally and with material 
irregularity in transferring the case to. the 
Additional District Judge and the latter 


exercised jurisdiction not vested in him 


in proceeding with the trial and dismissing 
the motion." . 

In support of the Rule reliance was placed 
on the case of Gaudna Bibi v. Jabanulla 
Mandul (1), (Civil Rule No. 1969 of 
1900) reported as 5 C. W. N. Short 
Notes, 48. We have referred to the 
record of the case in this Court and we find 
that there the Additional Judge of Jessore 
had before him an appeal described in the 


title asa miscellaneous appeal. The learned ' 


Additional Judge dealt with the matter 
not as an appeal but as an application 


under section 153 of the Bengal Tenancy - 


Act, and it was held by this Court that he 
had no jurisdiction in those circumstances 
to.deal with the case as an application 
under section. 153 of the Bengal Tenancy 
Act. In the present case the application 
of.the opposite party tenant was properly 
ade to the District Judge of Hooghly, 
who appears to have transferred it for 


disposal to the Additional District Judge of 


Howrah. 
In so doing the District Judge no doubt 
acted under the general powers conferred 


on him by section 8 of the Civil Courts 


Act, XII of 1887. 

Sub-section (2) of that section provides 
'* Additional Judges shall dis- 
charge any of the functions of a District 
Judge which the District Judge may assign 
to them, and, in the discharge of those 
functions, they shall exercise the same 
powers as the District Judge. "' 

We are of opinion that the case cited 
is - distinguishable from the present case 
on the facts and that the provision in the 
Civil Courts Act to which we have referred 


‘is wide enough to enable an Additional 


Judge to hear an application under the 
proviso to section 153 of the Tenancy Act 


‘transferred to him for disposal by the 


District Judge. No doubt the jurisdiction 
conferred by the proviso is conferred on the 
District Judge but in our view the hearing 
of an application under the proviso is a 


^ () gO. W.N. 48 melts - 


function of a District Judge which, undes 
the Civil Cou:ts Act, he may assign to an 
Additional Judge. 

If that be so, the order of the learned 
Additional Judge to which the Rule relates 
was not made without jurisdiction and this 
Rule must be discharged with costs (hearing 


fee one gold mohur). 


W. C. A. Rule discharg 1. 


MADRAS HIGH COURT. l 
CIVIL REVISION PETITION Nos. 657 To 673 
OF 1920. 

December 13, 1922 
Present.—Mr. Justice. Spencer and Mr. 
Justice Venkatasubba Rao. 
JAVVADI SOORAYYA AND OTHERS 
DEFENDANTS —PETITIONERS 
versus 
TAVVALA SURYA RAO NAIDU axp 


OTHERS— PLAINTIFFS— RESPONDENTS. 
Grant —Grant of village in inam-— Grant, whe- 
ther of both warams—Presumphon— Occupancy 
viehis, existence of—‘‘Mauza,” implication of 
—'' Kadims, " implication of. 


The grant of a whole village in inam will not 
be presumed to be the grant only of a melwavam 
interest unless it is shown that the Akudivaram 
interest was already in the hands of some one else 
than the donee. [p. 796, col. 2.] 

Suryanarayana v. Patanna, 48 Ind. Cas. 689; 
41 M. 1012; 25 M. L. T. 30; 23 C. W. N. 273; 9 
L. W. 126; 29 C. L. J. 153; 1 U. P. L. R. (P C.) 
I1; 36 M. L. J. 585; 45 I. A. 209;a21 Bom. . 
L. R. 547; (1919) M.W. N. 463 (P. C.), followed. 

he word “ Mauza ” does not necessarily import 
the existence of occupancy raiyars on the land. 
[p. 797, col. 1.] o 

Upadrasia Venkata Sasirulu v. Devi Sita 
ramudu, 24 Ind. Cas. 224; 38 M. 891; 26 M. L. J. 
585 on appeal Upadrashia Venkata Sastrulu v. 
Divi Séetharamudu, 51 Ind. Cas. 304; 43 M. 166; 
17 A. L. J. 725; 37 M. L. J* 42; 21 Bom. L, R. 
925; 26 M. L. T. 175; 30 C. L. J. 441; 10 I. W. 
633; 24 C. W. N. 129; 46 I, A. 123 (P. C.}, referred 


Subrahmanya Somayajulu v. Seethayya, 70 Ind. 
Cas. 729; 16 L. W. 462; (1922) M. W. N. 614; 
31 M. L. T. 347; (1923) A. I. R. (M.) 1, followed, 

The mention of there being “ Kadims” in a 
village does not convey anything.as to the exist. 
ence of occupancy rights, [D.795 cob i] ` 


76 


- Petitions, under section .115 of Act V of 
1908 and section 107 of the Government 
“of India Act, praying the High Court to 
revise the orders of the ‘Court of the Sub- 


ordinate Judge, Kistna, at Ellore, in Mis- 
ot, 
ê6 


cellaneous Appeals Nos.. 46,47, 50. 
52; 54. 55, 58, 59, 60, 62, 02, 64, 65, 66, 
68 and 7» of 1918, preferreu against thc 
‘orders of the Court-of the Additional Dist- 
rict.Munsif, Kovvur, .in Original Suits 


Nos. 15, 16, r9, 20, 21, 23, 24, 27, 28, 29, - 


31,.32 to 35, 37 and.40 of 1915 respec- 

tively.. 4 

"Mr. A. Krishnaswami Aiyar, for the 

Petitioners. | | 

. Messrs. P. Narayanamurthi and N. Rama 
Rao, for the Respondents. 


JUDGMENT. 


. Spencer, J.—The order sought to be 
revised is an order of the Subordinate 


Judge of Ellore remanding ` certain suits 
for disposal by the District Munsit. The 
question whether the Civil Court had 
jurisdiction to try these suits, which were 
for rent and ejectment of tenants, depends 
on the question whether the Agraharam. of 
Pentapad in the Zemindari of Nuzvid was 
an “estate” within the meaning of the 
Madras -Estates Land, Act. The Subordi- 
nate Judge has found that. the grant in 
question was a grant of both. melvaram and 
kudivaram. In this case the original grant 
is before üs and is marked as Exhibit D. 
It purports to be a grant by Apparayanim 
Garu, Zemándar. of Nuzvid, in the year 
1744' of the Mauza village of Patha Pen- 


taped to a Brahmin named Tirumalasinga- 


racharyulu Ayyavarlam Garu. 

Reliance is placed for the appellants 
on the fact that this is a grant to a Brahmin 
and that it is described as a Mauza village; 
ais» on the fact that in Exhibit IX, an 
abstract of revenue collections in the years 
1777 to 1781, the existence of 300 inhabi- 
tants sa 
' division of produce between the Brahmin 
Agraharamdars, and. the. cultivators ; also 
that in Exhibit O, which is a statement made 
by Agraharamdars before the Imam Commis- 


sioner, the Agraharamdars disclaimed. any- 
interest in the communal lands of. the. . 


village ; and lastly on the mention in Exhibit 
XVI (j) of 23 kadims: among the popu- 
lation of the village. o 
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owning 'cültivable lands. 


is mentioned, also that there was a. 


X .frge3 - 


As regards the.existence of 300 inhabi- 
tants 33 years after the grant, the words 
of the Privy’ Council in Suryanarayana 
v. Patanna : (1) are most apposite. They. 
are these: “It is not proved, nor is there 
any evidance to suggest, that at the date © 
of . the grant there were any tenants in the 
village holding lands with, any rights of 
occupancy by custom or otherwise.". iu 
other words, tbe grant of a whole village 
will not be presumed to be the grant only 
of melwaram interest unless it is shown 
that. the kudiæpram interest was already in 
the hands of some one else than the donee. © 
The division of produce between the. 


agrahavamdars -and tbe cultivators throws ` 
“light on the system then prevalent of pay- 


ing Rist to the land owner, but is no indi- 
cation whether the tenant had or had not - 
occupancy rights. Mr. Wilson's definition - 
in his Glossary ofthe word “Mauza” has 
been referred to in several decisions. It is. “a 
viliage, understanding by that term one 
or more clusters of habitations, and. all 
the Jands belonging to their proprietary 
inhabitants." It is not clear whether the 
word “proprietary” is intended to refer to. 
the habitations or to the lands. | 0. 
In Upadrasta Venkata  Sastrulu v. Devt 
Sitaramudu — (2), | Sadasiva Aiyar, ..]., 
interpreted Mauza village as meaning a 
village in which there were proprietors 
The value. to 
be attached to the learned Judge’s-.defi- 
nition has ‘been considerably diminished ` 
by the remarks of the Judicial (Committee 
in the appeal in Upadrashta Venkata Sast- 
yulu v. Divi Seetharamudu (3) when Sada- 
siva, Aiyar, J’s. decision was reversed. 
That case was one of a grant of an inam 
called Billapadu agrahavam in 1748 by 
the same Zemindar of Nuzvid who was 
the donor in the present case. The latest 
pronouncement regarding the meaning of 


be 


(1) 48 Ind. Cas. 689; 41 M. 1012; 25 M. L. T. 


' 30; 23 C. W. N. 273: 9 1.. W. 126; 29 C. L. J. 153: 


IU. P. L. R. (P. C) 11; 36 M. L. J. 585; 45 I. A. 
209; 2t Bom. T. R. 547: (1910) M. W. N. 463 (P.C.), 
(2) 24 Ind. Cas. 224; 38 M. 891;26 M. In. f 


585. . , 

. (3) 51 Ind. Cas. 304; 43 M. 166; 17 A.. I. J. 
725; 37 M. T. J. 42; 21 Bom. L. R. 925; 26 M. L. 
T. 175; 30 C. L. J. 441; 10 L. W. 633; 24 C. W.N, 


. 129) 46 I. A, 123 (P. C). 
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expression “‘ Mauza’’ is that of the learned 
Chief Justice in Subrahmanya’ Sumayajulu 
va Seethayya (4). 
the material before him it was not possible 


^ 


to say that this word necéssarily imported ' 


' the meaning ‘that there were occupancy 
ravyats on the land, With this observation 


I respectfully agree, and I apply it to the, 
same expression occurring in the' present. 


' case. ee i 

The word “kadim” is defined by Mr. 
Wilson as “an old inhabitant of a village, 
‘me. holding by hereditary -déscent.” : In 
the Glossary to the 5th report “kadim” is 
defined as a "headman," "The wordis un- 


common so far as my experience goes. But. 


it does not seem to- convey anyihirg as to 


the. existence of occupancy rights. On. 


fhe other hand, a large number of muchal: 
‘thas (Exhibits A,Q,F,J.,S,K:W, series) have 
been filed in these suits in which the tenants 
agree to vacate their holdings on the ex- 
piry of the term of.their tenancy. There 
is no express admission that the tenants 
have no jtroyitt rights as there was in the 
muchallikas in Suryanarayana. v, -Paianna 
ius But their undertakings -to quit the 
lands at the end of their terni implies absence 
cf occupancy rights. There is also the 


zarther fact referred to by the Subordinate. 


Tydge that in some cases where lands have’ 
Deen acquired by the Government, compen- 
sation has been. paid to the agrahramdars 
as Shown in Exhibit O seriés, without anv 
claim being made by the tenants to share 
in such compensation. For these reasons, 
I'consider that the lower Court was right 
in deciding that the jurisdiction” of thé 
Civil Courts has not been ousted by section 
189. of the Madras Estates Land Act. .: 
‘The civil revision? petitions «are, there- 
fore, dismissed with costs. i 
Venkatasubba Rao, J.—I agree. 
TOWN, VO 2 
(à) 7oIud. Cas. 729 ; 16 L. W. 462; (1922) 
M. W. N. 614; 31 
(M) 1. 


' * 
Z5 


He observed: that on ~ 


‘District Judge, Lyallpur, 


" respondent. raises 
tion to the effect that the appeal to 


“time for appeal, 4.2., go days, 


Petition dismissed: 


M. I. T. 3471 (1923) A. IL. R. 
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LAHORE HIGH COURT. 
CIVIL, APPEAL NO. 1525 CE 19:9. 

0.  .** June 14, 1922. | 
Present;—Mrx. Justice Broadway and Mr, 
a ^ Justice Abdul Qadir. 
GURDIT- SINGH—PLAINTIFI—A'PPELLANT 
"EBENE versus 

CHARAN DAS-—DEFENDANT— . ` 
a RESPONDENT. ` 

_ Limitation Act (IX of 1908), ss. 5, 12— Limita» 

tion ‘for .second' appeal, computation of—Delay in 


, despatch of copy of lower Appellate Court's judg- 


ment or decree—Exclusion of time—Time taken ‘to 
obtain copy of Trial Court's judgment, exclusion of. 
In computing the period of limitation for a second 
appeal, the time taken in obtaining a copy of the 
decree as well as a copy of the judgment of the 
lower Appellate Court can be excluded núder section 
I2 of the Limitation Act.. And whether copies 
are not despatched until several days after they are 
ready, the appellant is entitled to the exclusion 
of those days. But the time taken in obtaining 


a copy of the Trial Court's judgment cannot be 


excluded under that section. Nor can such time 
be excluded under section 5 of the Act, where the 
copy of the Trial Court's judgment was, or could 
be, obtained.before the ex iry of the period of 


limitation. 


Appeal from an order of the Additional 


! dated th 
March 1919. i e enn 


'. Lala Niamai Rai, for the Appellant. 

‘Tala Durga Das, for the Respondent. 
JUDGMANT.— MI, Durga Das for the 

a preliminary ' objec- 


this Court is barred by time. It appears 
that the judgment appealed against was 
passed on -the 27th March 1919. "The 

expired on 
the 25th June 1919. The memorandum 


' of. appeal was filed'on the 2nd July 191g 
: „with a copy of the judgment appealed against 
-and a copy’ of the order of the’ Trial Court 
‘but without a copy of the decree. 


It wa 
tnusimpronperlv filed, and was returned by te 
oiBce, being re-filed with a copy of the de 
cree on the rath July 1919, t.e., roy days 
after tke date of the lower Appellate Court's 
judgment. Mr. Niamat Raifor the appellant 
contends that under sectioh 12 he is entitled: 


.. to the time, occupied in obtáining copies. 


of these three documents. ` The tinie taken 
ap in-obtaining a copy of the judgment 


ci thé lower Appellate Court was five days. 


He tells us that ‘his client went to. Gujran- 


wala on 2Ist June 1919 and was told on 
that date that the records were at: Lyalipur. 


E 


- 


` decree. 


$08 


Instead of proceeding to Lyallpur his client 
returned to Lahore and on the 24th June 
1919 Mr. Niamat Rai forwarded an appli 
cation per registered post to the Copying 
Depatment at Lyallpur for a copy uf the 
The said copy shows that the ap- 
plication was received at Lyallpur on the 
2nd July and that it was ready on 
the 3rd July. It appears, however, that 
ít was not despatched till the 7th of that 
‘month, and we consider, on the authorities, 
that the appellant is entitled to the time bet- 
ween the 2nd and 7th July, both days in- 
clusive, or a period of six days. Adding these 
six days to the five days taken in obtaining 
& copy of the lower Appellate Court's judg- 
ment he is entitled to the benefit of II days. 
There still remain six days to be accounted 
for. The learned Vakil urges that the time 
taken in obtaining a copyof the Trial Court’s 
judgment, (which in this casewas six days,) 
should te allowed. It certainly cannot be 
allowed under section r2 of the Limitation 
Act, but he urges that section 5 can be in- 
voked to hisaid. We are, however, unable to 
see how this can be done. Had the appellant 
failed to obtain a copy of the "Trial Court's 
judgment at the commencement and been 
. compelled to obtain this copy towards the 
end of the period of limitation, we think 
that section 5 could be utilised. He had, 
. however, obtained this copy earlyin June and 
we are unable to see any reason for holding 
that there was any sufficient cause for the 
' delay in this case. We consider that the 
appellant has been grossly negligent. He 
could have proceeded to IL;yalipur on the 
22nd June and had he done so, the appeal 
could have been filed within the 9o days. 
Instead of that, he contented himself with 
instructing Counsel to apply by post, with 
the result that his application did not reach 
the Copying Department at Lyallpur till the 
and July. We have duly cousidered Ashig 
Hussain v. Ali Bakhsh (1), Krishna v. Balia 
(2, Nur Muhammad v. Ram Das (3) and 
igbal Jehan Begam, v. Mathura Prasad (4) 
authoritics with which we are in accord, 

We accordingly dismiss this appeal with 
eosts as barred by time, 

Appeal dismissed. 


N. H. . l 
(1) 9 Ind. Cas. 381; 61 P. L. R. 1911; 189 P. W. 


R. 9I. - i 

1) 14 Ind, Cas, 403; 8 N. L. R. r1. 

4) 5o Ind, Cas. 760 ; 4 P. L. R. 1919. 
54 Ind. Gas. 831 | 6 O. L. J. 660. 
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MADRAS HIGH COURT. | 
APPEAI, AGAINST ORDER No. 225 OF I921. 
November 14,, 1922. 

Presenti :—Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. 
P. SAMI GURUKKAL—PETITIONER— 
APPELLANT 
VETSUS 
THIRUPATHIA PILLAI AND ANOTHER—. 


RESPONDENTS. j 

Construction of decree—Mortgage-decree—Subro- 
galion— Priority set up  negalived— Language of 
decree defective—Property, whether liable to be 
sold in execution. 

A mortgage of a village was executed subject 
to the alienations of the kudiwaram interest 
in certain items of land therein. The mortgage 
was executed in order to pay oft a decree on a 
prior mortgage. In a suit to enforce the mortgage, 
the mortgagee claimed priority, on the basis of 
subrogation, as against the alienees of the kudiwa- 
ram interest, One of such alienees who had pur- 
chased the kudiwaram interest in three items set 
up his prior right as to one of the items only and 
not as to the other two. The finding was against 
him, but the decree directed the sale only of the 
“right, title and interest of the judmgent-debtor. ” 
On objection being taken in execution proceedings 
totheitems being sold in execution under the decree; 

Held, (1) that there having been a final adjudi- 
cation in regard to the claim as to the item specifi- 
cally set up by the alienee, and having repard 
to the form of the rest of the decree, the item was 
liable to be sold in execution notwithstanding 
the defective language of the decree ; l 

Sri Gopal v. Pirihi Singh, 24 A. 429; 29 I. A. 
118; 4 Bom. L. R. 827:6 C. W. N. 889; 8 Sar. 
P. C, J. 293 (P. C), followed. ` : 


Radha Kishun v. Khurshed Hossein, 55 Ind. 
Cas. 959; 38 M. L. J. 424; 18 A. L. J. 401; (1920) 
M. W. N. 308; 11 L. W. 518; 22 Bom. L. R. 557; 
47. l. A. 11; 47 C. 662; 28 M. L. T. 425; 25 C. W. 
N. 417 (P. C.), referred to. | 

(2) that in the absence of any adjudication 


. negativing the alienee's admitted right of priority 


in respect of the other two items, the decree must 
be construed strictly and the items must be held 
not to have been included in the decree. 2 


Appeal against. an order, dated the 
I7th January 1921, of the Court of the 
Subordinate Judge, Tanjore, in Execution 
Appeal No. 2 of i921, in Execution 
Petition No. 149 of 1919, in Original Suit: 
No. 43 of 1911. 

Mr. N. Sivarama Krishna Iyer, for 
the Respondent, took the preliminary 
objection that no appeal lies against an 
order directing proclamation of sale of 
properties not included in the decree, 
(Order XXI, r. 66). 


r 
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An order settling terms of proclamation 
is merely an  adininisttative , order and 
not a decree that is appealeble. 

Sivagami Achi v. Subrahmania Ayyar (X); 
Deoki Nandan Singh v. Bansi Singh (2) and 
Panch Duar Thakur v. Mani Raut " 

There 1s no ambiguity or difficulty in 
the deciee and no duse of interpretation 
of decree arises. 
ge Mr. G. RH ENG Aiyar, for the 
Appellant.— Section 96 cf the Civil Procedure 


. Code provides an appeal against devrees, 


$.¢., all orders which conclusively determine 
the rights of parties so far as the Court 1s 
concerned. The matter relates to execution, 
Gunniah Vencatachalapathy Aiyar v. Perumal 
dyer (4) and Biru Mahala v. Shyama Churn 
{5),, andthe question in the case directly 
ruises the interpretation of the decree. 

| [The preliminary objection was overruled 


as the case raises the question of the effect : 
_of the decree.] 


On THE MERITS :— The alienee-defendant 
was really an unnecessary party. Where 
the prior mortgagee or transferee is aaded 
as a party but the priority of the morrgage 
or transier is admitted or. not disputed, 
the prior mortgagee ortransfereeis not bound 
to intervene. Hecansue upon Li» mortgage 


_ or transfer. Srinivasa Rao Saheb v. Yamuna- 


bhai . Ammal 
Singh ( 7): 
follows “as a matter of course. 


(0); Sri Gopal v. Pirtin 
If vak dity is adinitted priority 
Radha 


, Kishun v. Khurshed Hossein (8) relied on 


3) 


by the lower Court merely decided that 
it is the duty of the person who pleaded 
ves judicata to satisfy the Court that the 
mattcr was and could have been in issue. 
The mortgage does net include Audiwaram 
rights. The decree in‘the case is perfectly 
clear and unambiguous and only “ the 
right and interest of the judgment-debtor ”’ 


d 
(n 27 M. 259; 14 M. L. J. 57 (F. B) 
n 10 ind. Cas. 371; 16 C. W. N. 124; 14. c. 


35- 
17 Ind. Cas. $8; 16 C. W. N. 970. 

(4) .23. Ind. Cas. 133; 10 M. L. 1. 5293 4: 
M, W. N. 44. 

(5) 22 C. 483; 11 Ind. Dec. pn S.) 323. ` 

i. (t) 29 M. 54; 16 M. L. J. 
4 p 24 A, 429; 29 1..À. 118; 1 “Bem. L. R. 8275 

, W. N. 85g; 8 Sar. P. C, J. 293 (P. Cp 

ra 55 Ind. Cas. 959; 35 X. L. ]. xd 18 A, 
(Le J. 401; (92u) M. W. N, 3c8 11 L. 518; 
,22 bom. L. R. 557; 47 1. A. 113-47 C. iis: 28 Al. 
L. T. 4251 25 C. W. N. 417 (P. C). 


912) 


even in the plaint. 
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, were directed to be sold That was clearly 


subject to the title of the prior alienees. 
The kudiwaram tight is not displaced. My 
paramount title has not. been impugned 
The properties are 
free of the subsequent ` mortgage claim in 


‘favour of plaintiff. 


Mr. N. Sivarama Krishna Iyer :—It was 
the daty of the defendant to set up his 
right. If he fails to do so, heis barred from 


afterwards setting it up. 


Srinivasa Rao Saheb v. Yamunabhai Am- 
mal (6); Naitu Krishnama Chariar v. Annang- 
ara, Chariar (9); Sethurama Iyer v. Ramu- 
chandra Iyer (10); Makomed Ibrahim Hossein 
Khan v. Ambika Pershad Singh (11) and 
Radha Kishun vw. Khurshed Hossein (8) is 
not in any wise inconsistent with M akomed 


Ibrahim Hossein Khan v. Ambika Pershad 


Singh (1i). 

'The defendant set up his claim as to one 
item which was negatived. No paramount 
title was set up in respect of the other 
two. This omission operates as a bar. 


‘The defendant has, therefore, lost his right 


as to all the items. It is not open to the 
defendant to raise these objections in 
procecdings in execution at this stage. 


JUDGMENT. 

Venkatasubba. Rao, J.—The question 
argued in this appeal relates to the effect 
to be given to the decres in Original Suit 
No. 43 of rorr on the file of the Court of the 
Subordinate Judge of Tanjore in so far as 
the 14th defendant, the appellant before 
us, is concerned. The plaintiff inthe suit 
claimed under a deed of mortgage dated the 
Isth November 1907 executed by the first 
defendant's father, Suryanarayana Pandara- 
thar 11 his favour in the following circum- 
stances. One Sena Yena Nagappa Chetti 
obtained a mortgage-decree against the said 
Suryanarayana in Original Suit No, 54 of 
1403 on the file of tle Sub-Corrt, Tanjore. 
When tbe dectze-holder piston the inurt- 


(9) 3o M. 353; 2 M. L. T. 330; 17 M. L.J. 


gi (10) 38 m: Cas. 184; (1917) M. W. N. 336; 
5 L. W. E59. 

(11) 34 Ind. Cas. 496; 39 C. 527; (1512). M. 
W. N. 3675 31 3. L. T. 26539 A. L. J. 332; 14 
Bom. L. R. 2t»; 136 C. W. M. 505; 15 €. L T. 415; 
22 M. Le J. 4691340 L A. 68 (P. C.). - oe a 
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gaged property, the village of Kovilur, 
to sale, it was arranged that the judgment- 


debtor should deposit in Court a sum of, 


Rs, 35,000 towards the said decree and he, 
for the'purpose of raising funds, disposed 
of. the kudiwavam right in various plots 
ir the vidage and realised a sum of Rs. 20,000 
and deposited the same in Court, and be 
borrowed the balance of Rs. 15,000 from the 
plaintiff executing in his favour the mort- 
' gage-deedreferredtoabove. Ther4thdefend- 
' ant was the alienee of the kudiwaram right 
of Items Nos. 123, 118 and 126 in the village 
cf.Kovilur. The- right was conveyed by a 
deed:bearing date the 13th November 1907, 
that is, two days previous to the mortgage 
jin favour of the plaintiff.. The. deed of 
mortgage recites the facts relating to the 
decree of Nagappa Chetty, the realization 
of Rs. 20,000 by sale to tenants of the 
hudiwatam sight belonging to the Zemindar 
in several plots, and the deposit of the said 
amount in Court. The deed further men- 
. tions that the balance of Rs. 15,000 was 
borrowed from the plaintiff on the security 
‘of the village of Kovilur. In regard to the 
extent of the right conveyed to the mort- 
gagee, the following passage iu the docuinent 
Z js very material:—‘ Nct only shall the sale 

.of kudikaniachi . (occupancy rights) and the 
grant of permanent lease for the fixed 
assessment for melvaram already made by 
us until now in Kovilur village which is 
mortgaged: under this document in order 
to discharge the said Nagappa Chettiars 
debts be binding on you but any sale of 
hudikaniacthi and the right. of melvaram 
thirwa not less than those now fixed in 
the said village and the grant of permanent 
lease made by us in future for paymerit uf 
this mortgage amount shall.be binding on 
' you. The rights of the mortgagee are, 
therefore, expressly made subject .to. the 
aliemations of the kudiwayam. right effected 
previous. to .the .date of the mortgage, 
mamely, igth November 1907. -Fhe r4th 
defendant claims that both under the 
general law as well as under the special 
‘terms of the mortgage-deed, his rights, in 
Virtue of the aliénations in his favour are 

peramount to the- claim of. the mortgagee 
` in the suit. So.far, the case presents-no 
difficulty and the rights of the plaintiff 


would be iidoubtedly subject to those of the. 


14th defendant and the claim, of the plaintiff 
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to priority would be clearly untenable. 
But some complication is introduced by the 
manner in which the pleadings were prepared 
and the trial was allowed to proceed. ` 
Paragraph 4 of the plaint refers to the 
mortgage'in favour of Sena -Yena Nagappa 
Chettiar dated 7th May 1898, the decree 
obtained by him in Original Suit No. 54 of 


. 1903 and the bringing to sale of the village 


of Kovilur in execution of the decree. 
Paragraph 5 states that the first defendant’s 
father applied to the plaintiff for a loan of 
Rs. 15,000 for payment to the decree- 
holder-in Original Suit No. 54 of 1903 and 
that the plaintiff. paid the amount into 
Court on 4th November 1907 on the under 
standing that a mortgage should beexecuted 
in his favour in respect of the village of 
Kovilur. , 
Paragraph 6 refers to the execution of th 


deed of mortgage and paragraph 7 contains 


the. usual statement that, in spite of 
demands,no amount was re-paid towards 
the debt and that the amount claimed in 
the suit was due. 
Paragraph 8 is important and may be 
re-produced :— 
“ As the whole of the consideration of the 


mortgage sued on was paid towards the. 


decree in Original Suit No. 54 of r903, 
the plaintiff is entitled to step into the 
shoes of the decree-holders and enforce 
his mortgage right even as against. any 
encumbrancers that may have acquired any 
interest on the mortgaged properties- sub- 
sequently. ”’ 

Then; the- plaintiff proceeds to say that 
the second defendant holds a prior charge 
in-the suit properties for her maintenance, 
that the third defendant obtanied a hypo- 
thecation “bond, dated 26th. April rgog, 
from the father of. the first defendant agree- 
ing inter alia to pay the debt due to the 
plaintiff, and that he, in spite of demands, 
failed to make any payment and is conse- 
quently personally liable to pay the same 
to the plaintiff. < 


The latter portion -of garagraph rris 


again very material and it runs as follows : 
“The other defendants Nos. 4. to 8 are 
setting up some- subsequently- acquired 
tights over the mortgaged property that 
cannot prevail against the’ superior rights 


` 


of ‘this, plaintiff and théy-have, therefore, 


been made party defendants herein, ? : 


"d 


Vol;:s4] 
? The..causé.:of : action is. stated to have. 


principal. and interest, respectively. . 
. The reliefs asked for in the suit are ofthe. 
usual nature and.comprise a prayer to.direct. 
thefirst defendant to pay the amount due,: 
in default the. property mortgaged to be: 
sold subject to the maintenance charge of 
the second defendant; and to direct . the 
third defendant to be personally liable for 
the suit amount. "E "ho $e 
It is now represented to us that most. 
of the defendants Nos. 4.to 48 are some of. 
the alienees to whom the .kudiwaram. right. 
in various plots had been transferred previous. 
to the date of the mortgage. 
the 14th defendant and many-of the.others. 
included in this group denominated defend-. 
ants Nos. 4 to 48 are in precisely the same, 
position. Though the plaintiff, on the basis 
of subrogation, stated in the body of the 
plaint that the rights of the defendants, 
Nos. 4 to:48 should be postponed to his. 
mortgage he did not in express terms.claim 
any relief on that basis. oe = 
It is important to bear in mind that the 
plaintiff asked in the suit that the sale 
should -be of the property mortgaged to him. 
The property.is described. in the schedule 
to the plaint and. while the description. 
does not contain any reference to the.fact. 
that under the mortgage-deed. the rights. 
alienated previously. were expressly. excluded 
from .the mortgage security, there is the 
inconsistent addition. at the.foot of the: 
description ‘‘the right, title. and interest. 


of the first.defendant in these lands.".: The. 


plaintis thus indeed very confusing and the. 
matter is made worse by what subsequnetly. 
followed. |... , . ... ..23 €. 
The r4th,defendant. put in a written. 
statement wherein he alleged that on 13th. 
November 1907 the first defendant's father. 


sold him the occupancy right in respect of. 


two mahs of land (now identified with Item 
No.. 123). for Rs..250 and the. said amount 
was paid for discharging a portion of the lia< 
bility under Original Suit No..54.0f.r903...He 
further pleaded, that_he was an unnecessary: 
party. The issue in regard to this matter 
is. Issue. No.. II which runs .as. follows-. 

“Whether the document dated-xath Novem- 
ber +r907-mentioned.in paragraph 3.of 14th, 


te tee 


defendant's written statement 1s -true, valid. 


5I 
at. 
M 
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In this.respect. : 


Sor 


a wal "x pF 
s * 


and binds the plaintiff.” It is aifficult ta^ 
arisen on 13th October 1908 and x3th..Octo-; understand how this issue came to be framed. * 
ber..;1909,. the. date. fixed for payment of. The alienation in favour of the r4th defend- ^ 
, . ant was priorin date 


in-favour of the plaintiff. If the plaintiff 


challenged-the genuineness of the alienation ` 
in tavour.of the 14th defendant and claimed" 
priority: on’ the footing that the document” 


dated.rgth November 1907 was either not’ 


genuine or antedated, the isstie would be” 
perfectly intelligible. But the plaintiff did ~ 
nothing of-the kind. He set up a right" 
of priority only on the footing that he had ' 
discharged,-the -previous mortgage dated ‘ 
7th May r898 and that he was, therefore; ' 
subrogated -to-the rights of the previous” 


mortgagee and he alleged. that, by reason: 


of the-right of subrogation which he thus” 


acquired,.his claim had precedence over 


that of.the r4th detendant. In that view ^ 
it would be unnecessary to determine" 
whether-the alienation in favour of the: 


14th defendant was true. If the plaintiff- 
proved.that he stepped into the shoes of the 
previous mortgagee, he would establish 


his priority independent of the fact whether’ 


the document in favour of the r4th defend- 


ant was orwas not genuine. ‘The right of sub-~ 


1ogation set up was patently false because 
the mortgage-deed itself excludes in express 
terms the. right created in favour of the: 


alienees previous to the date of the mortgage," 


and having regard to the pleadings, the issue" 
framed did-not arise at ali; In the judgment,’ 
reference- to: this- issue is contained ‘in’ 
the following short paragraph: '*irth: 
and. 12th .issues: There is‘no evidence 
on; these issues. I find them against- 
14th and 15th defendants.” "The decree- 
drawn- up. directed- the sale -o0f the" 
hypothéca mentioned: in the plaint- 
schedule hereunder described. The schedule: 


to the -decree contained the description’ 
as given-in the plaint with the words-" the" 
right, title and interest of the .defendant." ` 


The. decree--proceeds- to say “subject to: 
the.rights of the-gth-defendant under Bx- 
hibit r2,.of-the roth- defendant under Éx-. 
hibits 4.and ‘5, of-the 16th: defendant under’ 
Exhibit--6, ofthe 32nd- defendant under- 
Exhibit :7, :-0f. the- 35th “defendant: under’ 
Exhibit 8, -of the 43rd and-44th defendants 


under: Exhibits 10-and-rr and of the 40th” 
and 50th defendants-ynder 


It will be seen:that the-decree-did not direct 


to the mortgage ' 


Exhibit 9. 


* 
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the sale of the properties subject to the 
right of the 14th defendant over the two 
mahs referred to in the written statement 
(Item No. 123). < 

The first question,to be determined has 
reference to this Item No. 123. Is it to be 
supposed that it is included in the property 
directed to be sold under the decree or that 
it is not? The r4th defendant as a prior 
alienee was not a necessary party to the 
suit. But, nevertheless, he was impleaded 
asaparty. Though the alienation in favour 
of the 14th defendant was not impeached 
in the plaint on the ground that it was 
either not genuine or the document was 
ante-dated, still there was an assertion in 
the plaint that by reason of the right to 
subrogation which he alleged, he was entitled 
to priority over the 14th defendant, and the 
issue, strangely enough, raised the question 
as to the genuineness and the validity of the 
sale in favour of the r4th defendant. The 
issue was found against him. 

Mr. G. Krishnaswami Aiyar, the learned 
Vakil for the appellant, strongly relied on 
Radha Kishun v. Khurshed Hossein (8), 
but this hardly assists him because it pro- 
ceeded upon the footing that the sahoos 
did not in the former suit seek to displace 
'*Bakhtar Mull's position, therefore, it was 
that he was a prior mortgagee with a para- 
mount claim outside the controversy ot the 
suit unless his mortgage was impugned. " 
Sri Gopal v. Pirihi Singh (7) is a more direct 
authority. In that case as in this, the para- 
mount right based on subrogation was 
claimed. It was held that “the prior mort- 
gagee who was impleaded and whose mort- 
gage was impeached was under a duty to set 
up an earlier mortgage.” The facts of the 
present case bear a very strong resumblance 
to those of Sri Gopal v. Pirthi Singh (7) 
quoted above. If the 14th defendant had 
failed to set up his right in the suit, he would 
be barred by ves judicata from asserting 
those rights subsequently. He, however, 
did set up his rights and there was an ad- 
judication against him. The decree that 
was passed in the suit did not save his 
rights and it must be taken that there 
was a final adjudication in regard to the 
claim set up by him. The difficulty, how- 
ever, is in reconciling’ the judgment which 
contains a finding against the r4th defendant 
with the decree which directs the sale 
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merely of the “right title and interest of 
the first defendant." But having regard 
to the claim, the defence, the issue framed 
and the,decision embodied in the judgment 
and having also regard to the further fact 
that the decree expressly excludes from its 
operation, the rights claimed by certain 
other defendants, I am constrained to come 
to the conclusion that, notwithstanding the 
words in the decree “the right, title and 
interest of the first defendant", the interest 
of the 14th defendant in.the two  mahs 
referred to in the written statement (Item 
No. 123) is included in the property directed 
to be sold by the decree. I am, therefore, 
of the opinion that the learned Subordinate 
Judge is right in having decided that the 
14th defendant is not entitled to claim that 
Item No. 123 should be excluded from the 
proclamation of sale. 

With regard, however, to Items Nos. 115 . 
and 126, the case is different. No plea was 
put forward regarding them by the 14th 
defendant similar to the plea he raised in. 
respect of Item No. 123. It seems strange 
that he did not set up his paramount title 
to these items because his claim to all the 
thiee plots arose from a transaction or 
transactions of the same date and was 
based on one and the same footing. But, 
however, the fact remains that he did not 
claim any right in the written statement 
to the two plots under consideration. In 
the circumstances, if,nevertheless, a decree 
had been passed directing the entire village 
of Kovilur to be sold, under the ruling 
quoted above Sri Gopal v. Pirthi Singh (7), 


-the 14th defendant’s rights would have 


become subject to the rights of the plaintiff 
and he could not contend that he was not 
bound by the decree. But, fortunately for 
him, the decree directed only the right, 
title and interest of the mortgagor to be 
sold, and inasmuch as there is no ad- 
judication negativing the 14th defendant's 
admitted right of priority in respect of these 
two items we must construe the decree 
strictly and hold that the interest of the 
14th defendant in these two plots is not 


included in the property directed to be 


sold under the  ecree. The respondent's 
learned Vakil tmed to show that the 
words “ right, title and interest ol the first 
defeudart" should be read as having 
reference not to ihe date of the suit, 


to 


Vel. 5e] - 
AJUPHIA DAS t. LOKU MALIK, 
nor tothe date: of the mortgage in the 
plaintiff's ravour but to the date of 


the previous mortgage which the 
plaintiff claimed he had discharged. But 


_ he was obliged to admit that the judgment 


in the case does not support this contention. 
As a matter of fact/the judgment nowhere 


recognises the right to priority by reason - 


of subrogation claimed by the plaintiff. 
There is no discussion regarding it in the 
judgment. Presumably there was no 


.evidence given or argument directed in order 


to suppport the claim alleged in the plaint, 
No doubt the judgment saves in express 
words the rights of some of the defendants, 


alienations in whose favour were prior to: 


the date of the mortgage. But this was not 
done as a result of any judicial determina- 
tion of the question. These defendants 
were excluded from the operation of the 
decree merely because the plaintiff admitted 
in-each case that the claim of the defendant 
might be treated as paramount. I find no 
indication whatever in the judgment that 


‘the right of priority claimed by the plaintiff 


was adjudicated upon, and it, therefore, 
follows that the words '' the right, title and 
interest of the first defendant” must have 
reference only to the date of the mortgage- 


. Jeed in favour of the plaintiff. 


In the result, I hold that the kudiwaram 
rights acquired by the appellant in virtue 


‘of the salein his favour in plots Nos. 118 and 


126 are not covered by the decree and that 
the Subordinate Judge is wrong in having 
refused to give effect to these rights. The 
appeal in so far as it relates to Item No. 123 
is dismissed, and in so far as it relates to 
Items Nos. 118 and 126 is allowed. 

Spencer, J.—I agree. The parties will 
pay and ‘receive proportionate costs to the 
extent to which they have succeeded in 
appeal. 

V. N. V. 


Z. K: Appeak dismissed. 


“INDIAN CASES; 


Preseni;—M:. Justice Broadway and 


863 


LAHORE HIGH COURT. 
First Crvi, APPEAL No. 771 OF 1917. 
August I, 1922. 
Justice Brasher. 
Bawa AJUDHIA DAS—DEFENDANT— 
i APPELLANT 
Uer SuWS 

` LOKU MALIK AnD OTHERS— 

- PLAINTIFFS——RESPONDENTS. 
Mahant—Denial of wakf nature of property, 
effect of—Removal of Mahant. 
` The denial by a’ Mahant of the wakf nature of 
the property attached to the temple and the setting 
up.of an adverse claim to it is sufficient to render 
him an unfit person to continue in the office of 
Mahant and liable to removal in a properly consti- 
tuted ptoceeding. [p. 804, col. 2. 

Miyaji v. Sheik Ahmed Sahib, 31 M. 212; 18 M. 
L. J.205 and Chintaman Bajaji Dev v. Dkondo 


Ganesh Dev, 15 B. 612; 8 Ind. Dec. (N. S.) 413, 
relied upon. 


First appeal from a decree of the Sub- 
ordinate Judge, First Class, Multan, dated 
the 12th December 1916. 

Mr. Nanak Chand, for Pandit Sheo 
Narain, R. B., for. the Appellant. 

Bakhshi Tek Chand and Lala Hargopal, 
for the Respondents. 


JUDGMENT.—This judgment will dispose 
of two connected appeals. AjudhiaDas, who 
was formerly Mahant of two temples at Mul- 
tan named Prehlad and Narsinghpuri, was 
removed from his office on January 23rd, 
1913, by a panchayat appointed at a mass 
meeting of Hindus which was commenced 
on that date. Ajudhia Das instituted a suit 
on June 21st, 1913, against various Hindu 
gentlemen, In his plaint, as amended, he 
asked for a declaration to the effect that 
he is Mahant of both temples, for restora- 
tion to the office of Mahant, and for 
Rs. 1,000 as damages on account of 
offerings collected by the defendants. 


A counter suit. under section. 92, Civil 
Procedure.Code, was institutedon April 17th, 
1914, by six Hindus, who had obtained 
the sanction of the Collector, in which they 
prayed for the removal of Ajudhia Das and 
asked that an account should be taken from 
him, that the management of the temples 
should be made over to the . Narsingh 
panchayat and that a scheme for their 
future management should be settled by 
the Court. | l 


x 
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, Numerous pleas .were raised in both 


'suits, which it is not necessary to detail 


here. The main questions were whether 


. the panchayat had power to remove Ajud- 


hia Das from the office of Makant in the 
event -of his misconduct, and whether he 
had been guilty of such misconduct as 
would justify his removal either by the 
panchyat, or by the plaintiffs in the suit 
under section 92, Civil Procedure Code. 
. The lower Court has held. that there is 


. no rule of succession by inheritance as was 
‘alleged by Ajudhia Das, that the Mahants 


were appointed by the Hindu public, and 
that the office was controlled by a Pancha- 
yat known as the .Narsingh Sabha 
elected by this public. It has ‘further 
held ‘that though this Narsingh Sabha 
was not competent to remove Ajudhia Das 
except by a suit under section.g2, Civil 
Procedure Codé, Ajudhia Das can have no 
claim to re-instatement it the suit under sec- 
tion 92, Civil Procedure Code is successful, 
Ajudhia Das has been found to have been 
guilty of misconduct. The suit brought by 
himself, -has therefore, been dismissed, and 
in the other suit it has been ordered that he 
be removed from the office of Mahant, 
and a scheme for the management of the 


temples has been prepared. 


eX . Ajudhia Das has appealed in .each: case, 
and the only. points which have been argued 
before us are those which have been 
indicated above. ‘The misconduct attri- 
buted to the Mahant is of various kinds, 
Tt is alleged that he is,a habitual charas 
smoker, that he has been onundulyintimate 
terms with various women, that he had 
been irreguler and unpunctual in wor- 
Ship at the temples,that he has refused 
to allow. pilgrims to be put up there, and, 
that he.has.failed to keep any accounts. 
We have considered the evidance on these 
points, and. we have come to the conclusion 
that. Ajudhia Das's character is not as 


. black as it has, been depicted. "There is 


certainly ample evidence to show that he is 
addicted to charas smoking, and we can see 
no reason to doubt the statement of Tala 
Mohan Lal, who is a member of the Muni- 
cipal: Committee of. Multan, that Ajudhia 
Das has refused to allow fakirs to live in 
thé .temples. The evidence relating to 


. the Mahant’s relations with women, how- 
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ever,is-of a very flimsy type, and is main- 
ly based on hearsay. It appears that a 
woman was delivered of a child in the 
temple of Prehladpuri, and Ajudhia Das was 
suspected of being the father of the child; 


.but since the woman is said to have come 
:to the temple accompanied by a man,.who 


was either her husband or her paramour, 
the suspicion entertained against Ajudhia 
Das may well have been without founda- 
The .Mahant has admittedly not 
kept any accounts,but since he is illiterate 
it would hardly be reasonable to expect 
him to do so. 

We think that the acts of misconduct 
proved would not, in themselves, be suffi- 
cient to justify the removal of Ajudhia 
Das; but it has been pointed out on .behalf 
of the respondants that Ajudhia Das, when 
examined in connection with the suit brought 
by him, denied the wakf nature of the'prop- 
erty attached to the temples.and set up an 
adverse claim to it. This alone, it is said, 
would suffice to render him an unfit per- 
son to continue in the office of Mahani, 
and Miyaji v. Sheik Ahmed Sahib (1) and 
Chintaman Bajaji Dev -v.-Dhondo Ganesh 
Dev (2), ate authorities which support this 
contention. We -consider, therefore, that 
the circumstances are such as to :justify 
the temoval of .Ajudhia Das in the suit 
oo under Secon 92, Eon Procedure 

ode, . 

. For the purpose oí this a it is not 
really necessary to determine -whether the 
panchayat lawfully deposed Ajudhia . Das 
at the meeting held on January 23rd, I913. 
If the suit under section 92, Civil Procedure 
Code, is successful Ajudhia Das cannot; 
in any case, be re-instated, and. he is not . 
entitled to any damages. We may, however, 
note that in ovr opinion the:action of the 
panchayat was not justified. The docu- 
mentary evidence certainly shows: that for 
some time the management of the temples 
had been controlled by the Narsingh Sabha, 
with the concurrence of the Bairagis, and 
Ajudhia Das, in a statement made be- 
fore the Naib Tehsildar (page x28 of the 
paper-book) admitted that ke had been 
appointed in this manner. The Narsingh 


(1) 3x M. 212; 18 M. L. J. 205. 
(2) 15 B. 612; 8 Ind. Dec. (N. S} 413. 
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Sabha’ would, thereforé, ‘have had thé 
power to remove Ajudhia Das for serious 
‘misconduct, but as we have already: held 
there is not sufficient proof that Ajudhia 
Das had rendered himself liable to removal 
on this account. : ; | 

Both these appeals must fail, but it is 
agreed, on behalf of the respondents that 
Ajudhia Das who is old’ and debilitated 
should be allowed a sufficient sum for his 
maintenance ‘out of the income derived 
from ‘the temples, and we consider that 
Rs. 20 per mensuti would be a suitable 
allowance. We: think also that the third 
clause of the decree drawn up iu the suit 
brought against Ajudhia Das should be 


omitted, since it would be futile to require. 


accounts from him; and clause (5) contains 


Some extraneous matter which should be 


expunged. In Appeal No. 77x of 1917, 


therefore, we modify the dcree of the lower . 


Court to the following extent :-— 

The third clause will be cancelled. In 
the fifth clause the words “‘I have. . Mahant” 
will be expunged, and the decree will provide 
for the payment of a monthly allowance 
of Rs. 20 to Ajudhia Das out of the income 
derived from the temples fromthe date 
of the decree until his death. In .other 
respects the appeal is dismissed and the 
respondents will ‘be ‘given their costs. 


Appeal No. 1955 of 1917 is dismissed with 
costs. l l " 
24. Ke | Order accordingly. 


MADRAS HIGH COURT. 
Civit, REVISION PETITION No. 697 OF 1921. 
: February” 21, 1923. ; 
ne Present:—Mr. Justice Oldfield and 
Mr. Justice Venkatasubba Rao. 
DOONADULA. SRIRAMULU 
—PETITIONER 
Pm UEYSHS 0. l 
“1 PONAKAVIRA' REDDI— RESPONDENT, 
-. Provincial Insolvency Act (II I of 1907), ss. 24, 
'36,'27-— Adjudication’ on validiiy. of, secured debts 
mem Insolvency Court, power of ^ ~ "7 ^ 7t 


‘Under section 24 of the Provincial Insolvency 
Act of 1907, an Insolvency Court has a general 
power to inquire into- the validity of a secured 
debt, independently of the provisions of sections 36 
and 37 of the Act, those sections being merely 
rules of evidence or special rules of substantive ' 
law applicable to particular kinds of transfer 
by the insolvent. J M 

Official Receive, Tinnevelly v. Sankaralinga 
Mudaliar, 62 Ind. Cas. 495; 44 M. 524; 40 M. L. 
J. 219; (1921) M. W. N. 236; 14 L. W. 505; Inve 
Sparke, Ex parte, Cohen, (1872) 7 Ch. 20; 41 L. J. 
Bk. 17; 25 L. T. 473; 20 W. R. 69 and Ellis v. 
Silber, (1873) 8 Ch. 83; 42 L. J. Ch. 666; 28 L. T. 
156; 21 W. R. 346, followed. 

Per Venkatasubba Rao, J.—Under the ‘Provin- 
cial Insolvency Act ‘of 1907, the Court in the 


' exercise of its insolvency jurisdiction has no power 


to decide. questions relating to adverse claims 
by or against third parties. [p. 809, col. 1.] ` 
Petition under section 46, clause (x) of 
Act IJI of 1907 and section 75 of Act V 
of 1920, praying the High Court to revise, 
the order of the “District Court, Nellore 
dated the 14th January 1921 in Civil Miscel- 
laneous. Appeal: Suit No. 20 of I919, pre- 
ferred against the order;of the Court of the 
District Munsif, Kavali, "dated 15th 
September 1919 in Insolvency Petition 
No. 5 of'19175. ./. — m eee 
Mr. M. Patanjali Sastri, for the Peti- 
tioner. a" Ee s a s 
Mr. K. Rajah diyar, for the’ 
ent. E M 


Respohd- 
JUDGMENT. = «°° 


> 


Oldfield, J. —In concurring in the, order 


"which my learned brothe® proposes; ‘I ‘do 
“not desire io follow him further ‘than’ is 


necessary to support his conclusion. 
The decision under appeal'is in terms 
that the District Munsif erred in removing 
the name of 5th creditor, here respondent, 
from the list of creditors ; and we have to 
consider whether he had power to do ‘this, 
and, if so, whether we.can accept the order 
made iu the excercise of that power. 
By an irregular and ‘confused course of 
procedure and pleading, to which my 
learned brother has, refetred, that order 
involved the conclusion, not only that 5th 
creditor's debt was not proveable in the in- 
‘solvency, but also that the mortgage secut- 
inz dt was invalid.. The objection thus 


allowed was taken as follows “ti a:countet- 


petition of Ist creditor :—"' The mortgage 
for Rs. 300 said to have been executed iby 


petitioner (the insolvent) and his father’ in 


. 
+ 


i 
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favour of sth creditor was created for the 
benefit of the insolvent and with the in- 
tention of evading payments of the debts 
due to rst creditor and others and nomi- 
nally, but is not a true debt. Nothing is 
payable to the 5th creditor." | 
This, it is contended, means only that 
Exhibit A, the mortgage, offends against 
section 53, Transfer of Property Act, and 
that as it does not come within section 
35 or 36 of Act III of 1907, which is 
applicable to this insolvency, there could 
be no adjudication on its validity by 


the District Munsif in Insolvency or 
otherwise than in a separate suit, 
because, shortly, the Insolvency Court 


eannot adjudicate on claims by or against. 
third parties. The ‘question thus rais- 


ed is of some difficulty in connection 
with Act III of 1907 owing to the absence 
therefrom of any thing corresponding with 
section 4 of the present Act V of 1920. 
or section.ros of the English Act or the 


_ corresponding provisions of previous Sta- 
` tutes. 


This contention, itis urged, can be met 

' by reading the objection to Exhibit A as 
being that there was no debt and no transfer 
at all, but only a pretence, which could be 
disregarded and not that there was a transfer 
which offended against section 53, Transfer 
of Propety Act, and had to be set aside ; 
and, if the question were of property to 
be reduced to the possession of the Receiver 
on behalf of the creditors Ishould be pre- 


pared to adhere to my opinion ex- 
pressed in Official Recelver, Tinnevelly 
v.  Sankaralinga Mudaliay (1) and 


hold that, so far as the objection to 
Exhibit A was of the former description 
and the question was of 
within the purview of section 18 (1) and (3), 
the Insolvency Court was competent 
,to decide it. But in fact the Exhibit A 
being a simple mortgage, there is no ques- 
tion of possession ; and there is the further 
difficulty that thelanguage already quoted 
from the firstcreditor's counter-petition 


. 3s elastic enough to express objections 


of both the descriptions above referred to. 

It is a better argumentand one which, 

1 agree, must prevail, that the question is 

.of a claim, not by or against a third party 

- (x) 62 Iud. Cas. 495; 44 M. 524; 40 M. L. J. 
819) (1921) M. W. N, 236; 14 ko We 50$, 
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or stranger to the proceedings, but by a cre- 
ditor, a necessary party to them, which can 
be made and which the respondent in the 
present case has chosen to make in the in- 
sclvency and with which the Court under 
section 24 must deal after hearing other 
creditors’. objections ; and, as there is no 
restriction there or elsewhere on the ground 
on which objectins may be made, the Court 
must adjudicate on them, whether they are 
that the transactions relied .on resulted in 
no debt or that resulting in a debt, it should 
be annulled. This, of course, involves 
that a secured creditor is before the Court 
primarily to obtain inclusion of his debt in 
the schedule and only secondarily because 
the Receiver on behalf of the creditors 
is concerned to claim the interest in the 
insolvent's property, constituting the se- 
curity, for their benefit. But the reply 
attempted is that, if the obiection to the 
decision of the Insolvency Court binding 
a secured creditor can be met in this manner, 


it has still to be shown bow that Court - 


is empowered to reach a decision at all as 
to the validity of a transfer like Exhibit 
A in the present case, to which, owing to 
its date, sections 36 and 37 canot be applied. 

It can serve no useful purpose to repeat 
my learned hrother’s treatment of .the 
English and Indian authorities on this 
question. For the English Courts wete 
interpreting provisions in successive Acts 
with which nothing inthe Inaian Law appli- 
cable to the present case corresponds; and 
it is, therefore, inconclusive that in Inre 
Sparke, Ex parte Cohen (2) the power of the 
Insolvency Court to adjudicate on a se- 
cuted creditor’s transfer was sustained, 
that decision having (as I understand it) 
been in no degree discredited by the sub- 
sequent very generally expressed statement 
in Ellis v. Silber (3) which my learned brother 
has referred to, of the principle to befollowed. 
The Indian authorities also are indecisive 
because it does not appear that anv is 
based on comprehensive atguments and 
some at least are consistent with the view 
that the Insolvency Court has power to 
enquire into the validity of all transfers, the 


(2) (1872) 7 Ch. 20; 41 L. J. Bk. 17; 25 L. T. 
473; 80 W. R. 69. 

(3) (1873) 8 Ch. 83; 42 L. J. Ch. 666; 28 E. T, 
156 33 W.R. 346. nain 
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gucstion having been only whether it had 
in the particular case ^ exercised a- proper 
discretion in doing so or refusing to do so. 


In these circumstances, I can add nothing 


to my conclusion in the Official - Recetver, 
Tinnevelly v. Sankayalinga Mudaliay (I), 
: already referred to, except that there the 
general power of the Court was exercis- 
able under section 18 whilst here it is under 
section 24and that,accoraingly, the Court's 
power to enquire into the validity of” a 
secured debt exists independently of sec- 
tions 36 and 37 those sections being, as they 
were.there referred to,only rules of evidence, 
or, as my learned brother puts it, special 
rules of substantive law applicable to parti- 
cular kinds of transfer by the insolvent. 


Taking this view, I concur in setting, 


aside the lower Appellate, Court’s order 


and, as I agree with my learned brother's 


criticisms on the District Munsif’s uisposai, 
also in the remand be proposes. But I 
cannot part with the case without observ- 
ing that much of the time taken over its 
disposai might have been saved, if the latter 
Court hai made an attempt to appreciate 
and adheré to the proper course of insolvency 
procédure. It is unnecessary to refer again 
to the points noticed in my learned brother’s 
judgment ; but I add that, although’ the 
present appellant, the 19th creditor, was, 
as we have ascertained, appointed Receiver 
on 23rd July 1918, he has never been im- 
pleaded in these proceedings in that capacity 
and was allowed to take the very question- 
. able course of selling the property, the 
subject of Exhibit A, whilst the validity 
of that document was still in dispute. It 
isfortunate that, although according to the 
record what is described as a final divi- 
dend has been distributed, the proceeds of 
the sale have been retainedin Court and are, 
we are told, sufficient to satisfy any claim 
which can be made under Exhibit A. 
Venkatasubba Rao, J.—The District 
Munsif of Kavali in the exercise of his 
Insolvency Jurisdiction expunged the debt 
alleged to be due to Veera Reddi, the res- 
pondent before us, from the schedule of the 
insolvent's creditors. 
RvAbout 4 years previous to the date of 
the adjudication, the insolvent had executed 
`a deedPof" mortgage in favour of the res- 
pondent, and the order of the District 
Munsif was. made on.an.objection raised 


by several of the other creditors to the' 
validity of the transaction evidenced by 


‘the said instrument. On appeal, the Dis-. 


trict Judge keld that the Insolvency Court 
had no jurisdiction to set aside the deed of 
mortgage on.the ground that section 36 
of the Provincial Insolvency Act, III of 
1907,has no application in the case of trans- 
fers beyond two years of the adjudication. 
One of the creditors has filed this Civil 
Revision Petition questioning the correct- 
ness of the order of the District Judge. 

The argüments covered a wide ground, 
and the question that was raised was whe- 
ther the Insolvency Court has jurisdiction. 
unuer the Provincial Insolvency Act, ITI 
of 1907, to adjudicate upon claims of third 
parties as against the insolvent or his estate: 
represented by the Receiver. I must state 
at once that, in my opinion, this question 
does not arise at all in the present case, 
and that the matter before us can be de- 
cided on a ground very different from the 
onc stated. 

On the general question argued, there 


has been a great divergence of judicial 


opinion. In Guntapalli Narastmhayya v. Ma- 
lapatti Veeraraghavulu (4) a purchaser from 
Receiver who had been obstructed by a 
third party applied to the Insolvency. 
Court, and it was held that the Court had no 
jurisdiction to decide questions of title. Ab- 
dur Rahim, J., makes the following obser- 
vations ““ * + * œ * it would be 
going much too far to say that a Judge in 
insolvency in the mofussat has powers by 
a summary proceeding to decide questions 
of title with respect to property which is 
claimed by third persons." In Maddi- 
boli Peramma v. Gandrapu Krishnayya (5) 
the learned Judges held that an order passed | 
by the Insolvency Court on the application 
of the purchaser trom the Official Receiver 
directing a third party to deliver possession 
of the property purchased to the applicant, 
was without jurisdiction. Bakewell, J., 
expressed the view that the power conferred 
by section 18 (3) was not intended to provide 
for the determination of questions of title 
as between the insolvent and third parties : 


(4) 43 Ind. Cas. 525! 41 M. 440) 9 L. W. 6941 


1917) M. W. N. 897. 
j zu 47 Ind. Cas. 308; 8. L. W, 136; (1918): 
M. W. N. 7912 4 M. L. Tq 106, C | . . 
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whereas Krishnan, ..J., was. cf the 
opinion that the Insolvency Court has 
jurisdiction in a proper proceeding insti- 
tuted by the Receiver to enquire into 
and decide on the merits of an adverse 
claim set up by a stranger. It must be 
observed, however, that the observations of 
Krishnan, J., were obitor. 

‘In Official. Receiver, Tinneveliy v~. 
Sańkaralınga  Muiahar (1r). the question 
that arose was of a very different character. 
After the Receiver had been appointed 
for the estate of an insolvent the latter's 
properties were sold in auction by a District 
Munsif’s Court in execution of a decree for 
money, passed by the latter Court prior to 
the ‘order of adjudication. It was held 
that the Insolvency Court was competent 

on the application of the Receiver to annul 
" the sale and direct delivery of possession 
to the Receiver. The sale was held after 
the date of adjudication, but the Receiver 
was nota party to the proceedings, and the 
ground of the decision seems to be that a 
dealing with the property which had vested 
in the’ Receiver without notice to him 
was unauthorised and that under section 
16 (3) the Court was competent to direct 
delivery of possession of the property to the 
Receiver on his application. 

On the general question of the power 
of the Insolvency Court to decide claims of 
or against a third party, the judgments 
contain some observations and the dictum, 
especially of Seshagiri Iyer, J, “I am 
of opinion that section 4 declares what has 
been the law all through," was strongly 
pressed upon us, but the observations were 
not necessary for the determination of the 
question before the Court and the decision 
cannot be said to be authority either way. 

In Ramaswami Chethar v. Ramaswami 
need (6)'on facts similar to those that 

xisted in Gunlapalli Narasimhayya v. Ma- 
ps Veeravaghavulu (4) and Maddifots 
Peranuna v. Gandiapu Krishnavya (5), it 
was kela that.the Insolvency Court had 
jurisdiction to deal with claims of - third 
parties, but it was a decision under the 
Provincial Insolvency Act of 1920. 

Turning to the cases decided by the Cal- 
. cutta High Court, we have first Satya 


(6) 65 “Ind. Cas. 394; 45 M.. 434; 15 L. W. 
273; Moe M.. W. N. 110; 42 M. L. J. 185; 31 
M, I, T. 86; (1922). A, I, R. (M) 147. E 


‘wife to exanüune her 


Kumar Mukhzrj ree V. Maas sev, Benares 

unk, Limited (5). I understand the eflect 
of this decisicn fo be that the question of 
title can be decided only in a regular suit 
and not ininsolvency. I may, however, state 
that there is a passage in the judgment which 
may lend support to the argument that the 
learned Judges did not decide that the In- 
solvency Court had no jurisdiction, but 
merely held that it had a discretion and that 
the proper excercise of the discretion would 
be to refer the parties to a reguiar suit. 
The passage to which I refer is this: 

“Tf the question of title is seriously 
in dispute, we state for the information 
of the Judge that we think he should direct 
the Receiver to bring a suit to: have the 
question determined." 


In Nilmony Chowdhury v. Durga Charan 
Chander (8) the transfer having been ad- 
mitted not to be within two years of adju- 
dication, it was held that section 18 (3) did 
not authorise the removal of a person whom 
the insolvent could not remove without 
the aid of lega! proceedings. Again, I 
must add that the observation in the :udg- 
ment “if the veil is transparent the Ccurt 
may order the delivery or the porperty to 
the Receiver," impairs the valise of this 
decision and in this respect this case bears 
2 sirong resemblance to the case alrcady 
referred to. Satya Kumar Mukherjee v. 
Manager, Benares Bank, Limited (7). 

Joy Chandra Das v. Mahamed Amir 
(9) is more direct on the poiut. A creditor 
alleged that the ins solvent" s wife was merely 
a benamidartor the insolvent, and the ques: 
tion was whether the Insolvency COUTE 
had jurisdiction to sammon the insolveut's 
and direct ber to 


transfer to the Receiver tbe property 
which stood in her name if tke 
property was proved to’ belong to the 


insolvent. It was held that the Insclvency 
Court had no power to adjudicate upon the 
title of the third party under the provisions 
of the Provincial Insolvency Act, 111 of 
1907. 

'Tothe same effect was the decision of an- 
other Bench of the Calcutta High Court iu 


(7) : 46 Ind, Cas. 335: 22 
(8) 46 Ind. Cas. 377; 22 
. (9): | 44 Ind. Cas. 143; 22 


. to certain conaitions and limitations. 
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Chowdhury (1o). 
| Gaura v. Nawab Mohammad Abdul: Maji. 
(11) is a decision of the Allahabad ^ High 
Court, but it contains only a non-committal 
statementanditcannotbe regarded as an 
authority on the subject. à 
Bansidhar v. Kharagjit (12) decided that 
the Insolvency Court had jurisdiction to 


Amina. Khatun v. Nafar Chandra Pal 


adjudicate upon claims against thrid parties. 


Ou a review of these decisions it seems to 
me that the preponderanes ci authority 
is iu favour of holding that under Act III 
of 1907 the Court in the exercise of its 
Insolvency Jurisdiction cannot decide ques- 
tions relating to adverse claims by or against 
third parties. 


In my opinion, however, as I observed at 
the outset, the case before us can be decided 
with reference to altogether different cousid- 
erations. Section 16 (5) of Act III of 1957 
saves the rights of secured creditors but the 
Coürt has in-certain circumstancés to decide 
questions in relation to secured creditors 
in the course of its auministiation of the 
inolvent's property. Section 27 (c) is an in- 
stance in point. Section 24 deals with proof 
of debts and section 38 enumerates the debts 
which are proveable in insolvency. $e- 
cured debts ore nct excluded. Section 31 
relates to proof of debts due to secured 
creditors. It will be seen from the sections tc 
which I have adverted that a secure. cre- 
ditor may tender proof of his debt subject 


tion 26 empowers the Court when a debt 
has been improperly entered in the 
schedule to expunge the aebt in its 
entirety or reduce the amount of the aebt. 
The power is expressed in general terms 
and no distinction is arawn between debts 
unsecurea and debts secured. The Cout 
has to prepare a schedule of creditors, 
which may be amended from time to time 
and this function cannot be properly cr 
adcquately performed unless the Court has 
equel power to deal with secured as well as 
unsecuzed debts. . To a proceeding appro- 


180. 
523; (1922) A. I. R. (A) 443. 
- 926; 37 A. 65;12 A. L. J. 


(xo) 45 Ind. Cas: 
111) 64 Ind. Cas. 
. (12) 26: Ind. Cas. 
1373. * ‘ 


~~ 
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priate to this enquiry the parties are not a 
person subject to the Insolvency Court end 
a stranger, On the other hand, the secured 
creditor whose debt is attackea is as much 
subject to the jurisdiction of the Insolvency 
Court as any other creditor, the Receiver 
ot the insolvent. The authorities to which 
reference has been made deal with claims 
as between the insolvent’s estate and third 
parties, but the respondent before us is 
not a third party. On the contrary, he 
alleges himself to be a creditor ana it is 
impossible to frame a proper schedule with- 
out determining the existence. of his debt 
and the extent of it. 

— In Ellis v. Silber (3) the distinction I have 


' indicated is clearly set forth in the following 


passage in the judgment of Lord Selbourne, 
L. C. The passage is at page 86 :— 
“That which has to be donein bankruptcy 
is the administration in bankruptcy. The 
debtor and the creditors, .as. the. parties 
to the. administration in bankruptcy, 
are subject to that jurisdiction. . The 
trustees or the assignees as.” the 
persons entrusted with that adminis- 
tration, are subjet to that jurisdiction. The 
assets which come to their hanas and the 
mode of administering them are subject. 
to that jurisdiction ; and there .may be, 
and I believe are, some speciai classes ct 
transactions which, under speciai clauses 
of the Acts of Parliament, may. be specially 
dealt with as regards third. parties. But 
the general proposition, that whenever the 
assignees cr trustees in bankruptcy or 
the trustees under such deeds as these 
have a demand at law or in equity 
as against a stranger to the bankruptcy, 
then that demand is to be prosecuted in 
the Court of Bankruptcy, appears to me to 
he a proposition entirely without the war- 


‘rant of any thing in the Acts of Par- 


liament and wkoly unsupported by any 
trace or vestige whatever of authority." 
„In this connection I may ieferto.Khushalt- 
ram v. Bholar Mal (13). It was held that 
when a creditor of the insolvent challenged 
the validity of a debt set up by another 
creditor the Judge was bound to enquir into 
the truth cf the allegation in insolvency 
and the parties should not be referred to 
2 regular suit. The case would be exceed- 


(13) 28 Ind. Cas. 573; 37 A. 252; 13 A. L. Je 
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ingly valuable as an authority but for the 
fact that the mortgage-deed which was 
questioned was within two years of the aà- 
judication and the decision could, therefore, 
be founded on the express terms of section 
36 of the Provincial Insolvency Act, but 
tbe observation at page 253*'' whether 
the application is to be regarded as one 
asking for the removal of the name of 
Bholar Mal from the schedule of creditors, 
ss one falling under the provisions of 
section 36 of the Provincial Insol- 
vency Act, III of 1907, the matter was one 
which required investigation " and certain 
other similar observations to the same efect 


at page 254* lend support to the view I am. 


Inclined to take. 

I am, therefore,of the opinion that the 
Insolvency Court has jurisdiction to record 
“a finding as to the existence of the debt 

alleged to be due to the respondent. 

Butthen it is argued that sections 36 
and 37 confer a limited jurisdiction upon 
the Insolvency Courts and that to hold that 
the Court possesses the powerin question 
will be inconsistent with the assumption 
involved in the said’ provisions. In my 
opinion, these two sections enact special 
rules of substantive law to be followed 
by the Courtsin the exercise of insolvency 
jurisdiction. The law enunciated in the 
said sections is not a part of the general 
law and is to be applied only in cases which 
come up before the Tribunals exercising 
powers conferred by the Insolvency Act. 
A comparison of the terms of section 53 
of the Transfer of Property Act with the 
terms of section 36 of the Provincial Insol- 
vency Act, TII of 1907, will make the point 
clear. A settlement made by a person 
whose insolvency is beyond question, but 
‘who, owing to unforeseen circumstances, 
becoines on insolvent within two years 
of the date of the settlement.cannot be 
set aside under the general law which 
is contained in section 53 of the Transfer 
of Property Act. But it can be annulled 
under section 36 of the Provincial 
Insolvency Act. I have said that sections 
36 and 37 enact rules of substantive 
law for the Insolvency Courts. Looking 
at the sections from a slightly different 
point oí view, they may, in my opinion, 
-þe described as laying down rules of 


E CITIES 


evidence. Wherever a voluntary transfer 
or a preference of a creditor on the one hand 
and adjudication of tbe transferor or the 
debtor on the other hand, are brought into 
contiguity, the law peremptorily requires 
a certain inference to be made, enquiry is 
altogether excluded and the inference will 
not be allowed to be displaced by any con- 
trary proof, however strong. The Insol- 
vency Court shall presume that the transfer 
was made or preference shown by the insol- 
vent with the intent to defeat his creditors. 
The presumption to be made is absolute 
or irrebuttable [tle the presumption con- 
tained in section 112 of the Indian 
Evidence Act as to the paternity of a 
child whose parents had access to each 
other. 

In this view, sections 36 and 37 do not 
deal with the jurisdiction of the Insolvency 
Court and if, on a referenceto other sections 
of the Act, the Courts are found to possess 
certain powers, the jurisdiction is not . 
affected by anything contained in the two 
sections above refered to. 

Here I must turn to the unfortunate 
course the proceedings took before the 
District Munsif. The insolvency peti- 
tion was presented by the debtor. His 
adjudication was opposed by several cre- 
ditors and they filed what are described as 
counter-petitions. Some of the creditors 
objected that the amount due to the res- 
pondent (secured creditors) was consider- 
ably less than what was alleged by the 
insolvent to be due to him. Others took 
a different line and made an allegation 
which is very indistinct in character but 
whichis practically tantamount te an attack 
on the genuineness of the mortgage trans- 
action. Although one of the creditors 
had by then been appointed a Receiver, 
he in thatcanacity took no action to ques- 
tion the debt. The District Munsif, however, 
proceeded to enquire into the existence or 
otherwise of the debt upon the petition 
and the counter-petitions before him 
thus adopting a course which has been 
condemned in Guntu Appireddi v. 
Gontu Chinna Appireddi (x4). In hig 
judgment he states that the only point 
to be considered was whether the deed 

(x4) 66 Ind. Cas. 271 45 M. 189; 14 Il. W 


639; 41 M. L. J. 606; (1921) M. W. N. 816: 1 922) 
A. I R. (M) 246. 
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of mortgage was supported by considera- 
tion. Heis alive to the fact that section 
36 had no application because the transfer 
was made about four years previous to the 
date of adjudication. Still, having recorded a 
bare finding that the deed was not support- 
ed by consideration, he directed that the 
name of the respondent should be deleted 
from the list of the creditors. This course 
was obviously wrong. ‘The mere fact that 
a transfer is voluntary will not justify 
the Insolvency Court in setting aside the 
transfer. The District Munsif has not 
found that the mortgage amounted to a 
fradulent transfer under section 53 
ofthe Transfer of Property Act. He has 
not found that the transaction was ficti- 
tious or was a mere pretence and there was 
no intention to transfer; that is to say, 
that there was in effect no transfer at all, 
in other words, that the transferee was a 
mere $enamidar for the transferor. 

Tt is argued before us that there is a dis- 
tinction betwen a transfer intended to defeat 
creditors and “ a sham transfer so intended," 
and reliance was placed on Swaminatha 
Aliyar v. Rukmani Ammal (15). I do not 
feel myself called uponito express my view 
of this ruling because^in the present case 
it is immaterial whether the transfer is 
merely declared fictitious or an order is 
made annulling it. In either event, the 
effect will be to refuse recognition to the 
debt evidenced by the trans.er. Tt was 
the duty of the District Munsif to have 
directed his attention to this aspect of the 
case and then only to have pronounced upon 
the validity or otherwise of the transaction 


in quéstion. While disagreeing with the. 
District Judge in his view that the Insolvency: 


Court had. no jurisdiction to deal with the 
question, I cannot, however, owing to the 
irregular and defective trial before the Dis- 
trict Munsif, restore the order of the latter. 
He must be directed to frame proper issues 
and after giving the parties an opportunity 
to let in evidence, adjudicate upon the ques- 
tion which has been raised. 


Costs will be costs in the ‘cause and will 
. be provided for in the order to be made 
by the District Munsif. 
V. N. V. 
Z. K. 


: "(r5) 35 Ind. Cas. 766; TI L. W. 196. 


Order accordingly. 
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PATNA HIGH COURT. 
Frest Crvm, APPEAT, No. 232 OF 1921 
March 8, 1923. l 
Present :-—Sir Dawson Miller, KT.,. 
Chief Justice, and Mr. Justice Foster. 
Miss C. K. H. STONEY alias KATH- 
LEEN STONEY—APPELLANT 
VErSUS 
Miss MYRTLE STONE Y—RESPONDENT. 
Succession Act {X of 1865), ss. 204, 225— Joint 
administration, whether desivable—Practice—Persons 
equally entitled——Selection how to be made. 
Section 204 of the Succession Act does no more 
than state that those who are in equal degree 
of kindred to the deceased are all, from that point 


.of view alone, equally entitled to be appointed: 


administrators, but the section nowhere says 
that they are all entitled to be appointed jointly. 
Under section 225 of the Act the Court is given, 
"very wide powers, where it considers it necessary 
or convenient to appoint some person to administer 
the estate other than the person who in ordinary 
circumstances would be entitled to the grant. 
[p. 814, cols. 2.] 

There is nothing in the Succession Act which 
makes it obligatory upon the Court to grant Letters 
of Administration to all the persons who may be 
entitled thereto merely by reason of their equal 
nearness of kinship to the deceased. [p. 814, col. 2.] 

It is well settled that the Court should prefer 
a sole to a joint administration and even where 
several persons stand in the same degree of kinship 
to the deceased, itis the rule to select one only, the 
selection being made according to certain recog- 
nised principles. The interest of the estate which 
has to be administered and the interests of the 
parties entitled thereto must be primarily looked 
to and, other things being equal, a person with 
business experience and capacity will be preferred 
to one who has none. [p. 813, col. 2.) 

Warwick v. Greville, (1809) 1 Phill. Ecc. 123; at 
p. 125; 161 E. R. 934, relied upon, 

'Again, where two persons are equally entitled 
by reason of consanguinity, preference will fre- 
quently be given to the one chosen by the majority 
of those entitled to distribution of the assets, 
although other considerations may be sufficient 
to overrule the wishes of the majority of those 
interested. [p. 813, col. 2.] 

A. son, as a rule, will be preferred to a daughter 
and where none of the usual tests can be applied 
the Court frequently appoints the applicant 
who is first in the field. [p. 813, col. 2] . 

Cordeux v. Trasler, (1865) 4 Sm. & Tr. 48; 34 
L. J. P. 127; 11 Jur. (N. $.) 587; 164 E.R. 1433, 
relied upon. = MR 

The Court never forces foint administration 
on unwilling parties. [p. 813, col. 2.] 

Bell v. Timiswood, (1812) 2 Phill. Ecc. 22; r6r 
E. R. 1066, In the goods of Newbold,S(1867) 1 ‘P. 
285; 36 L. J. P. 14; 15 L. T. 248; 153W. R. 262, 


relied upon. 

Appeal from an order of the District - 
judge, Manbhum, dated the r6th July 
1981, ` | 
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Mr. B. N. Mitter, for. the Appellant. 

Méssis.. B. C. Mitter and. 4. N. Das, for 
the Résporident. - É 

— `- JUDGMENT, i 

Miller,.: (Q...J.—This is . an appeal 
on ‘behalf, of ‘Miss Clara Katherine Helen 
Stoney; “otherwise Kathleen Stoney, from 
an order of the District Judge of Manbhum 
granting. to the appellant jointly with her 
Sister, Myrtle Stoney, Letters of Administra- 
tion to the: estate of their deceased father. 
The appellant ." Kathleen contends that she 
' alone ought to ‘be appointed | administratrix 
of. ‘the State. 

George ‘Edwin Blackburn Stoney, the 
father of-the parties, was a Guard in the 
employment of the Bengal Nagpur Railway 


Company. and died intestate on the 30th . 


December .1920. He left a small estate 
valued at about Rs. 4,000, Rs. 1,480 of this 
répreserits the sum payable by the’ Railway 
Company to, his nominees.or representatives 
after his death from the Railway -Provident 
Institution to Which the deceased contributed 
during his lifetime. The balance. consits 
Qf. furniture‘and other moveables and 
small interest. in immoveable property. 
It appears frorn the evidence that the deceas- 
ed'during his lifetime in December 1914, 
presumably in conformity with the rules 
of the Railway Provident Institution, signed 
a nomination form addressed to the Railway 
. Conipany decláring his daughter Kathleen, 
“the appellant, tc be the person who, in the 
event- of:his; death, would be entitled to 
receive the sum due to him from the Provi- 
dent..Fund. ‘The nomination :paper was 
produced. in Court it having been obtained 
from the: Railway Company direct by the 
District Judge himself.. It was sent in a 
letter: of. the -Railway Company to the 
District Judge. It-was not strictly proved 
in evidence,. if strict proof were required, 
but dt was relied upon. by the learned Judge 
end refeíred to and it has been suggested 
to- day, for the first time, that this document 
ought not to be accepted in evidence. There 
can.to my mind be. little to be gained’ by 
remitting - the case for proper, proof .of this 
document. “and the learned ‘Vakil for the 
respondent has not’; insisted upon the. case 
going back for that purpose. ‘I think hé. has 
zs exercised a very wise:discretion. 

“On thes 36th : ‘March: 1921 the, appellant, 
who appears to have -resided " with, chet 
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father during his lifetime, a at | Chakradharpur 
filed an’ application before the District 
Judge of Manbhumfor Letters of Administra- 
tion of her father’s estate. In her petition 
she alleged that she was the sole heir to her, 
father and that her sister Myrtie, whose 
address. she: gives as Jamshedpur, was an, 
illegitimate daughter. t also appears from 
her petition that Myrtle, the other sister, had 
made some attempt to.get hold of the 
deceased's property shortly after his death, 
and there can be no doubt that the relations 
between these two sisters:are considerably 
strained. After the appellant's application 
for Letters of Administration was filed, 
namely,onthe 5th April 192r, the respondent 
MyrtleStoneyobtained an ex parte order from 
the Deputy Commissioner of Singhbhum 
for a Succession Certificateinrespect to the 
assets of -the. deceased’s. estate. .When the 
application for that Succession Certificate was 
made, has not been.disclosed nor.do I think 
it is material for the purpose of determining 
the matters in dispute.in this cese. "The 
appellant was not served with notice .of 
that application; and.on.the 3oth April 
when she came to hear of it, she petitioned 
the District Judge of Manbhum to transfer. 
the Succession Certificate: case from . the 
Court of the Deputy Commissioner to his 
own Court. The District Judge on the 
2nd May consequently requested the Deputy 
Commissioner to withhold the certificate 
pending the disposal of the appellant’s 
application for Letters of Administration. 
The Deputy Commissioner thereupon stayed 
further proceedings.in that matter “then 
before him and it does not appéar that the 


Succession Certificate was actually issued. 
In fact, the order granting a.certificete was 


afterwards set aside on appeal. By that 
time the respondent had appeared in the 
Letters of Administration case and applied 


for an adjournment which was granted. - 


In due course, the appellant’s petition 
came on for hearing ` before the ‘District 
Judge and on the 16th July judgment "was 
delivered. The respondent produced in sup- 
port, of her legitimacy, which had heen 
challenged, a baptismal certificate showing. 
that she "was ‘baptized on the 5th June 
1889 and she was. "herein stated to have 
been born on the 16th February 1889, 
Her parents. names are also given. The 
marriage certificate of - her parents was, also 
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‘produced. showing that they were married. 


at Lahore on the 16th August 1885. The 
‘parents of both parties.are, I understand, 
the same. The respondent ‘also filed a 
petition dated the 18th June 1921 contending 
that she was entitled to a half share in her 
father's estate and, praying ‘that Letters 
of Administration should be granted jointly 
to herself and the appellant. 

The learned District Judge found that the 
certificates of baptism and marriage, the 
authenticity of .which was not challenged, 
sufficiently. proved the legitimacy of the re- 
spondent. He, quite properly in my opinion, 
refused to decide whether the nomination 
form signed by .the deceased constituted 
a gift i in favour of the nominee or merely 
gave her power to collect the money due 


after his death from the Provident Fund ` 


for whomsoever . might be entitled to it 
and what the effect of that document may be 
is a. matter which cannot be determined in 
the present proceedings.. The learned Judge 
considered, however, that the. proper course 
was to make a. grant in the name of the two 
sisters and ordered accordingly that Letters 
E Administration should be. “granted. to 
oth. 

From this decision Miss . Kathleen Sine 
has. appealed. It.is contended on her behalf, 
in the first place, that the petition of the 
respondent of the 18 Rth June is not an applica- 
tion made in conformity with. section. 246 
of the Indian Succession Act which Teqüires 
certàin particulars to be stated in the 
application. The learned District Judge 
considered that the respondent’s application 
under the, Succession Certificate. Act which 
was beefore him and her objection petition 
of the 18th june praying forjointadminis- 
tration were a sufficient compliance with the 
section. ‘Moreover, there was already the 
petition of the appellant before fhe Court 
which gave. the Court all the necessary 
particulars and the respondent was, I think, 
entitled to accept this and ask the Coust to 
act upon it except in so far as ske ch allenged . 
the . allegation as to her. ille egitimacy. ` In 
. my opinion, the appeal upon this ground 
fails: 

It was. “next contended that Separate 

etters of Administration should i in any case 
be granted to the appellant in respect of the 
Rs. 1,480 payable , from the Provident 
Fand. i in. Support. of this; ; contention. 
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. sion Act were relied upon. 


873 


is t, ^- 


sections 227 E 228 of the Indian abes 
Had the deceased 
made a Will as to this part of his property 


and died intestate as to the rest the case 


might have required that Letters of Adminis- 
tration ‘should be granted to the person 
legally entitled except as to the. property 
‘dealt, with in the Will That might arise 
if, "an. executor appointed under the , Will, 
was not legally entitled to the administra- 
tion-of the rest, of the estate but there are 
not, in my. opinion, any circumstances. 
' arising here which require that an exception 
“should be: made within the meaning cf these 
sections. ^, 

‘It was lastly contended that specific 
circtimstanées should be made out before. 
granting joint Letters of Administration, and, 
even where the claimants are equal in degree 
of kindred to the deceased, only one should 
be appointed according to the established 
practice. This contention, is, in my opinion 
well founded. It is well established. accord- 
ing to the English cases that the Court 
should prefer a sole to a joint administration 
and even where several persons stand in the 
same degree of kinship to the deceased, 


| it is the rule to select one only, the selection 


being made according to certain recognised 
principles; The interest of the estate which 
has to be administered and the interests 
of the.parties entitled’ thereto must be 
primarily looked to and, ‘other things being 
equal, a person with business experience 
and capacity will be preferred"to one who 
has none. [See Warwick v. Greville (x).] 
Again, where two persons are equally entitled 
by consanguinity preference will frequently 
be given to.the one chosen by the majority 
of those entitled to distribution ofthe assets 
although other considerations may be. suffi; 
cient to overrule the wishes of the majority 
of those interested. A son.as a rule will be 
preferred to a daughter, and where none 
of the usual tests can be applied the Court 
frequently.. appoints the applicant ‘who is 
first in the field. [See Cordeux v. Trasler (2).] 
Moreover, the Court. never forces a joint 
administration upon.. unwilling parties [Bell | 
v. T imiswood . (3)l' Im the goods of Newbold 


á EY, 


u^ (1865) 4 Sw. & Tr. 48 34 I. J Reo apri 
Jur. (N. s:) 587; 164 E. R. 1433.. 6 
(3) (1812): 2 Phil. Ecc. 22; d6r E, R. 1066. " 


(1809) 1 Phill. Ecc. 123 dim. 125; 161 E. R. 
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(4), and it is obvious that where the appii- 
cants for administration are quarrelling bet- 
ween themselves and are antagonistic to 
each other the admunistration of the estate 
` is likely to suffer. As they must act jointly 
one of them, if obstinate, could defeat 


the proper administration 'of the estate. . 


This has also undoubtedly been held te be 
the practicein this country where administra- 
tion has frequently been refused to more 
than one person even where the claimants 
by reason of kinship are equally entitled to 
it. In the Calcutta High Court in the case 
oi Nittyo Kali Dabea v. Kedar Nauth (5) 
where two widows of a deceased Hindu 
gentleman’ applied for adminsitration of his 
estate the High Court supported the decision 
of the District Judge refusing to grant 
& joint administration following as he said 
the practice of his Court. The learned 
Judges in that case when it came on appeal 
to the High Court said: “ We are of opinion 
that the Judge is perfectly entitled to follow 
the practice of his Court, which is a usual 
and reasonable practice, that administration 
should be granted only to one person.” 

That case was decided in 1879 and, although 
the Indian Succession Act of 1865 was at 
that time in force certain of the sections 
including section 204 did not apply to the 
case of Hindus, but I refer to this case, and 
there are others of a similar nature, to show 
-that even in this country the practice has 
been only in very special circumstances 
.to grant administration to more than 
one person. 

-The respondent relies upon the provisions 
of section 204 of the Succession Act which 
states that those who stand in equal degree 
of kindred to the deceased are equally 
entitled to administration. He argues from 
that, where you have got two or more 
persons, and 1n some cases it may be consider- 
ably more, who stand in equal degree of 
kinship the Court is bound to grant Letters 
of Administration to them jointly. In my 
opinion stich an interpretation ought not 
to be given to the section. That section 
. and some of the preceding sections, begin- 
ning with section 200, indicate who are the 
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proper persons to be appointed administrator 
of the estate of a deceased person and lay 
down certain rules which shall guide the 
Court in selecting the people to whom 
Letters of Administration should be granted. 

It deals first of all with the case of a widow 
and thin refers to certain exceptions in 
which the widow should not be appointed. 

Then: it deals with the case in which there 
is no widow or the cases in which the Court 
sees cause to exclude the widow and in 
such casesthe person to be appointed is the 
person or persons who would be beneficially 
entitled to the estate in accordance with the 
rules for the distribution of an intestate's 
estate. Then comes section 204 which states 
that those who stand in equal degree of 
kindred are equally entitled to administra- 
tion. Itthen refers to thc case of a husband 
surviving his wife. He has the same right 
of administration of the estate as the widow 
has in respect ot the estate of her husband. 
Then it refers, in the absence of the persons 
already described, to the rights of creditors. 
Section 204, inmy opinion, does no more than 
state that those who are in equal degree of 
kindred to the deceased are all, from that 
point of view alone, equally entitled to be 
appointed administrator, but the section 
nowhete says, that they are all entitled to be 
appointed jointly, and when one turns 
to section 225 of the Act it seems quite 
clear that the Court is given very wide 
powers, Whereit -considers it necessary or 
convenient, to appoint some person to 
administer the estate other than the person 
who, in ordinary circumstances, would be 
entitled to the grant. There is, therefore, 
in my opinion, nothing in this Act which 
makes it obligatory upon the Court to grant 
Letters of Administration to all the persons 
who may be entitled thereto merely by reason 
of their equal nearness of kin to the deceased. 
In the present case the applicants have 
quarelled between themselves. They are 
apparently living apart and it would be 
very difficult, in my opinion, for them to 
work together in harmony. The estate has 
to be administered, and, although it is a 
small one, there may be creditors whose 
claims have to be satisfied. Weare asked by 
the respondent to appoint her jointly with 
her sister in order to protect her intereste 
but it seems to me quite clear that her 
interests will be sufficiently protected by the 
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operation of section 256 of the Succession 
Act which requires a bond to be executed 
by the person to whom a grant is made 
for the due: administration of the estate, 
and if she should fail to provide such a 
bond then the other applicant has means 
within her power-.of-applying herself . for 
an- appointment or preventing the 
appointment of the appellant. The only 
question to determine is which of the 


claimants should be appointed administra- , 


trix. ‘The appellant was the first to apply 
for Letters of Administration. It is true 
that the respondent made an application 
for a Succession Certificate which she was 
not entitled under the law to obtain, but it is 
not in evidence whether that application was 
before or after the application for Letters 
of Administration made by her sister. At all 
events, so far as the application for Letters 
of Administration is concerned ,the appellant 
was the first in the field. She was living 
with her father before he died and as long 
ago as 1914 it appears the deceased appointed 
her as the proper person to receive the sum 
due to him on his death from the Provident 
Fund, Although this document is not a 
Will, it is an indication of the deceased’s 
wishes, and I think that the considerations 
which I have mentioned are sufficient 
to turn the scale in favour of the appellant 
for, in my opinion, there are in this case 
insuperable objections to granting a joint 
administration. 

In the result, the order granting Letters 
of Administration to the appellant and the 
respondent jointly made by the learned 
District Judge will be set aside and in lieu 
` thereof an order wil be made directing 
letters of Administration to be granted 
to the appellant Kathleen Stoney, otherwise 
Clara Katherine Helen Stoney. In so far 
as the costs of this appeal and of the pro- 
ceedings in the Court below are concerned 
I think that the respondent, having regard 
to the fact that her legitimacy had been 
attacked was perfectly entitled to come 
before the Court and endeavour to prove her 
legitimacy, and once she did prove that, she 
has an equal chance at the outset with the 
appellant in obtaining Letters oi Adminis- 
tration and, in these circumstances, I think 
that the whole of the costs of this litigation 
including the costs of this appeal should come 
eut of the estate. Having regard to ali the 


circumstances, I think a hearing fee of Rs. 150 
would be proper in this case, Before I 


conclude this judgment, I wish to say . 


that I think that it is a deplorable thing 
that these two young ladies, whatever 
terms they may have been upon in the 
past, should be so foolish, to- put it upon 
no higher basis, as to quarrel between them- 
selves as to their right to inherit their 
father's property. It would appear from the 
baptismal certificate that Miss Myrtle Stoney 
is, what she alleges she 1s, the legitimate 
daughter. of her parents and one thing 
is perfectly obvious that if she in fact 1s the 
legitimate daughter she is entitled equally 


to a half share in her father’s property. 


with her sister. ‘The estate is a very samll 
one, and if merely .for personal reasons 
these parties are going to quarrel between 
themselves on a matter of this sort they will 
find.that before very long the whole of the 
estate wil be swallowed up in litigation 
and there wil be nothing left for either 
of them in the end. I, therefore, earnestly 
suggest for their consideration that they 
should, without.any further delay, come 
to an amicable settlement about the matter 
instead of foolishly wasting their substance, 
which is very small, in litigation. 

, Foster, J,—I agree. 

. Order modified. 


a Z. K. 


MADRAS HIGH COURT. 
CIVIL APPEALS Nos. 386'AND 387 oF 1918. 
TEE September 19, 1922. 
JPreseni:[— Mx. Justice Spencerg and Mr. 
Justice Devadoss. 
IN APPEAL No. 386 or, 1918, 
V. S. V. SUBBAROVA MUDALY— 
PLAINTIFF—APPELLANT 


versus ; 
THANGAVELU MUDALI AND; OPHERS— 


RESPONDENTS, : 
IN APPFAL No. 387 oF 1918. ` 
V. S. V. SUBBAROYÀ MUDALY— 
—DEFENDANT NO. 4—ÀPPELLANT 


Versus i 
NAMASEVAYA CHETTY AND OTHERS 
Hindu Law— Joint family-— Trade debie—3liner, 
share of, whether, Uable—Ciet! Procedure Code 
(4a, V of 1908), 6. 34— Interest at contract vais 
during pondeney of suit—Disceetion of Couri, 
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accredited agent of a Hindu trading family who 
carries on the family trade contracts debts for 


“bona fide. trading purposes, the creditors are entitled ' 


to’ proceed ‘against the whole family property 
including the shates of minor members, and such 
liability is not confined to the assets of the business. 
In.cases:of such trading families, the trade assets 
are not limited to the good will, stock in trade 
and outstandings of the business but comprise 


the entire-family properties, in. the absence of. 


evidence -to show that the trade was carried on 
without reference to the family property. 
[p.8z8, col. 2; p. 819, col. x.] - 


Sanka ~Krishnamurthi v. Bank of Burma, 1t: 
N. 3853: 


Ind. Cas. 79; 35 M. 692; (x911).1 M..W. 
zr M. L. 1 520r 11.M. L. T. 56, Ramlal Thahursi- 
das v. Lakshmichand, x B. B. C. R. App. i (51), 


Muthaya Pillai v. Tinnevelly South Indian Bank, | 
4 : A Raghunathji Tara- 


37 Ind. Cas. 230; 5 L. W. 341, 
chand v. Bank of Bombay, 2 Ind. Cas. 173; 34 BB. 
7z 11 Bom. L. R. 255, Thammanina Chinna 
. Lakshminarasimha v. Akarapu Venkanna Chin- 
niah, 55 Ind. Cas. 64; 38 M. L. J. 55; 11 L. W. 


- (za20) M. W. N. 112; 27 M-L. T. 83 and-Malai-- 
2207 d 4I Ind.. 


perumal Chettiar v. Arunachella Chettiar, 


Cas. 224:-6 L. W. 417, followed. : - 
Section 34 of the Code of Civil Procedure gives 


the Court a discretion in awarding interest at the 


‘contract rate from the date of-the plaint to the 
date’ of decree. [p. 8ro,'col 2.]- - 
- Ramachandra PD 12 M. 485; 4 Ind. Dec. 
N. S.) 687, not iolowed. 

Pee Chetty v. Kandappa Chetty, 28 Ind. 
Cas. 429, followed. ` ae 2E 


d s 
Appeals in” forma: pauperis against the 


decrees of the District Court; Chingleput, 
in ‘Original Suits Nos. 18 of 1916, 49, -67 
and 82 of 1915, I, 5, 6, 9 and 49 of I9I 
and 25, 26, 28, 30, 31, 32, 34, 35, 36, 37, 38, 
and 39 of 1917, respectively. l 
Appeals Nos. 386 and 390 of 1918 coming 
on for hearing on -the .23r:d. August 
922, in: respect of the delay in thé 


resentation of the appeals the Court made 


the followin : emo ge 

ORDER he delay in- filing appeals 
is excused under section 5 of the Limitation 
Act. It was’ necessary to refer to both 
judgments in order to prepare grounds 
of appeals, as the cases-were tried together. 


Mr. S. Krishnamachariar, for the Appel- 





lant. 
M T. Narasimha Iyengar, for the: Re- 
dent. `` - mos 
ESR No. 386 of 1918 coming on for 


heating on'the 23rd, 24th, 25th. 28th,. 29th. 
3oth- and 31st August 1922 and having 
stood. over for. consideration till-: the 
Irth September 1922, the Court delivered 
the following : E MM P. 


, INDIAN CASES. 
SUBBAKOYA MUDALY V: THANGAVELU MUDALI, 
"Where-the -managing member. or. any. other: , 
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.... 43JUDGMENT... MOERS 

Devadass, J.—This.is. an appeal against. 
the preliminary decree of the District, 
Judge of Chingleput,in Original Suit No. 18. 
of 1916 by the plaintiff, whosued the defend- . 
ants Nos. I to 5 for partition. of the family | 
properties and.impleaded certain alienees, 
and.creditors.as defendants. The Ist defend-. - 
ant was the father of the plaintiff and defend- . 
ants Nos.2 and 3. Fourth defendant isthe, 
brother’s son of the rst defendant. Fifth 
defendant is. the mother. of the ‘plaintiff, . 
Defendants Nos. 6, 31, 32, 33, 34, 35, 37 and, . 
39 are-alienees. The rest are creditors. ^. : 


The plaint allegations are:—The 1st defend- - 
ant was. the manager of the. joint family | 


- of which. plaintiff and defendants Nos. 2 to 


4 were members. The properties set out in, 
B Schedule are the joint family properties. 
The plaintiffs family carried on a cloth. 
trade under the name and style of V. S.. 
Varadaraja Mudaly in shop No. 154. The 
and defendant who was.at enmity with the 
test of the family carried on.a_separate. 
trade in another shop under a different. 
Vilasam. He contracted debts and pur- 
chased ‘some properties, and the plaintiff 
is:not. liable to pay from his share of the. 
family property the debts contracted by the. 
2nd defendant, which were not for family - 
purposes. and. which could. not bind the. 
family. |... . AMETE EDU 
C Schedule properties were purchased. 
by..the 2nd . defendant , and. the plaintiff 
did not claim any share in them : but stated, 
that should the Court hold that the 2nd 
defendant purchased them out of the family; 
funds, the plaintiff would be entitled to 
his share in them also. ... . .. . P 
The rst defendant, died before notice of, 
the suit could be served on him. Second de- 
fendant was ex parte. Third defendant filed-a: 
written statement supporting. the. plaintiff's 
case. ,Fourth defendant supports the case of 
creditors. "The creditors and alienees plead- 
ed.that the rst defendant was too. old.to 
manage the family concern, that 2nd. defend. 
ant was managing the affairs of the family, 
that the trade, carried on by, him was a 
family: trade, the debts were incurred. for. 
purposes.of the trade, that the. plaintiff, 
the 1st defendant and other members of.the 
family were. benefited by the trade, and the 
debts are hinding upon the. plaintiff'and the 
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plaintiff cannot question 


- 


| the alienations 
made by the 2nd defendant. | 


. The learned District Judge in a very. 


careful and elaborate judgment held that 
the trade carried on by the znd defendant 
was a family trade and that the debts 
were contracted and the alienations were 
made for purposes which could bind the 
family aud gave a preliminary decree for 
partition.aud directed that Rs. 300 should be 
paid for the marriage expenses of the plaint- 
iff. The' plaintiff now appeals in forma 
pauperis against that portion of the decree 
which declares that this share is liable 


for the debts contracted by the 2nd defendant. 
and the alienations are binding upon him. 


Original Suit No. 18 of 1916 was tried along 
with several other suits brought by the 
creditors against plaintiff and defendants 
Nos. I to 4 for recovery of the amounts 
. due to them and the evidence was recorded 
by consentin Original Suit No. x8 of 1916. 
The main judgment is in Original Suit 


No. 18 of 1916 and the learned District Judge . 


has written separate judgments in the other 
suits dealing, specifically with the case 
of each plaintiff. 

The issues common. to all.the cases are 
Issues Nos. 6, 7 and 15, They are:— 

: (1) Whether the 1st defendant was not 
the manager of the family or whether 
the 2nd defendant was constituted its 
^ manager?  — i 

(2) Whether the trade referred to in 
paragraph 6 of the plaint is also family 
business ? 

.(3) Whether the plaintiff and defendants 


Nos. r and 4 undertook, to pay, the debts ` 


alleged to be due to defendants Nos. 7, 8 
aud 9 and if they did, whether any objection 
in respect thereof is supported by consider- 
ation ? 

It was agreed at the Bar that Issues Nos.6, 
7 and 15 which are dealt with by the District 


Judge.in his judgment in Original Suit. 
No. 18 of 1916 should be tried first, and. 


after their.disposal the appeals against the 
decrees in favour of the creditors should be 
heard and decided. 4 

The first point for consideration is, whether 
the business carried on by the 2nd defendant 
at shop No. 172 was a joint family business 
er not. 


[His Lordship then dealt with the evidence on 


tbe point—Ed.]. 
52 


- 


Taking all these circumstances into 
consideration and after carefully weighing 
the evidence I come to the conclusion that 
the. business carried on at 172 was 4 
family . business. and that the 2nd 
defendant acted as the accredited agent 
of the family in carrying on that business. 


Therefore, I agree with the finding of the 


learned District Judge on Issues Nos. 6 and 7. 

It was urged by Mr. Ramachandra Ayyar 
that the 2nd defendant led an immoral life 
and that the debts contracted by him could 
not bind the plaintiff. Thereis no satisfactory 
evidence.that the 2nd defendant led an im- 
moral life. There is a vague allegation to 
that effect; but there is no specific proof 
that he kept a dancing woman or that he’ 
contracted debts for the purpose. 

. It was next urged that the 2nd defendant 
had no.right to incur debts for buying 
property.. No member of a joint family has 
a right to incur debts for buying property. 


But in this case there is no specific evidence 


except in the case of the loan of the 14th de- 
fandant that any money which was borrowed 
was utilised for buying property. It may be 
that the znd defendant thought he was 
making a'largeincome and was investing 
a portion of the income upon immoveable 
property. If there. is specific evidence 
that any loan was given for the purpose of 


-buying property it may be contended with 


some show of reason that that loan could not 
bind a minor.member of the family unless 
it was shown that the buying of property 
was a necessary purpose. 

Mr. Ramachandra Ayyar urged that the. 
plaintiff being a minor member of a joint 
Hindu family which carried on trade, his 
share of the trade assets alone could be made 
liable for debts contracted for trade purposes, 
and he relied upon Sanka Krishnamurthi v. 
Bank of Burma (x).. In that case it was 
held that a minor member of a joint.Hindu 
family was liable on.a bill drawn by the 
manager, his liability. being limited to his 
share in the business, on the analogy of sec- 
tion 247 of the Contract Act (IX of 1872). 
Mr. Justice Wallis (as he then was) in the 
course of the judgment quotes the well- 
known observations of.Sausse, C. J., in 


(r) 1x Ind. Cas. 70: 35 M. 602; (1917 T MW. 


N, 385; 201M. L. J. 6020; 131 M... T, 56. <. 


~ 


' “the power of a manager to carry on a fa 
. trade necessarily ‘implies a power-to pledge 
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Ramlal- Thakursidas. v. -Lakshmichand (2) 
mily 


the ‘property and credit. of the family for 
the. ordinary purposes:of that trade,’ and 
observes “This does not-seei to mean more 
than that it is "unnecéssary to` ‘enquire whe- 
ther ‘there ‘are'mitiors or not." "The princis 
ple- of thàt:decision i$ that, owa bill -drawn' 
by the managing -membér, a creidtor could 
obtain-a: decree only against the trade assets 
of a «minor member of" a joint Hindu. 


familys. ‘That: - case’ doés “not ‘consider 
what: the trade: 'asséts-are: If ‘credit: is 
got-on--the «strength. : of: the family 


possessing. immoveable "property it cannot 


be! said. that thewassets- of the trade ‘are 


. limited to the-good will,'stock-in-trade and 


outstandings:...This~is -quite -clear from a 
decision ‘reported: as: Muthaya ‘Pillat v. 
Finneïellys South Indian Bank (3), where 2 
Bench-of this Cóurt heldithat the ‘minor's 

liability was not confined: to'the trade asset& . 
alone:' ..-The'learned ‘Judges observe at page 
342*,; after refeiriig: to the cases reported 
as*Ramlal Thakursidas: ‘v.Lakshmichand (2), 

Raghunàthji Tarachand v: Bank of Bombay (4) 
and :Chalamayya.v. Varadayya (5) : “Those 
decisions:held in elear terms that in thecase 
ofan ‘ancestral business all the niembérs of: 
the familyinciuditigthe minors are liablefor 
debts incurréd.-in:the course ofthe business 
tothe’ extent of'their Share in ‘the: family ` 
property and that seems'to-be only reason- 


able; because a: Business like the one in‘ques-’ 


tion is carried out on the: credit of the entire 
family property. The family property ‘is 
swélled by the'profits-earned' in the business 
and it'would be not only unjust to confine 
lidbility" to'the-extent of the appellant’s 
share in the asse ts ofthe business but it would 
be: irirpossiblé'in; a case of this:nature to say 
what 13 the: extent of the property embarked 
on thé “business.” -The decision in Raghu- 
nathji- -Tarachand v. Bank of Bombay (4) : 
lays: down ““where a family carries on a 
busisless-or profession and: maintains: itself 


i 1 B. H. C. R. App. Ai (sz). . 
, (3) (37 "Ind. Cas,’ 230; 5 L. W. 341. 
E 4y 2 Ind. Cas.’ 173; “34 B. 772; 1i17Bom, LR 


MC 22 M..166; 9 M, it J. 3; 8 Ind. Dec. (N. s.) 
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by means‘of it, the ‘mémber who manages. : 
it for the family has: an implied authority 
to contract debts for its ‘purposes, ‘and the 
creditor" is not bound 'to‘inquire into ‘the 
purpose of thè :debt’in ‘order to bind the’ | 
whole family thereby, “because "that power 
is necessary for the very existence of the 
family.” Chandavarkar, J; says at page '8in* 
“Where a minor is à co-parcener ‘in a'joint 
family, “his: share in‘ the’ family “property 
is liable for debts coritrácted by his manag-. 
ing co-parcéner for any family. "purpose or, 
any purpose incidéntdl to it. "If the family 
is a trading firin, the same rule must apply 
with this differerice: that the term family 
purpose or purposés: incidental ‘to ^it; must 
here give way to: 'the’ expression: trading’ 
purpose or-purposé incidental to it, having 
regard to the’ nature’ arid. ‘objects ‘df ‘the’ 
family business;' Itis, therefore, cledr’. 
that whére an accredited agent of thé family; 
' who carries on a buSiness’on behalf’ of the’ , 
family, contracts debts’ fof-purposes of. the. 
trade! the: putspóse for which he contracts 
the debt is afamily- purpose becatsé the trade" 


is a family concern ‘and’ the cieditois are . 


entitled to go against the whole of the family ; 
property'and a minor méniber is bound i ine, 
asmuch. asthe ‘debt iš borrówed for a ‘family ' 
purpose. It would be' quite differént if it 
could be established "that the loan was 
not given’ for the purpose of the trade but for 
some other purpose which was not riecessaty 
for carrying on the trade: This -principle 
is made quite clear by a later-decisiom of the- 
Madras High Court reported as Thammanina 
Chinna Lakshminarasimha' v. “A katapu Ven- 
kanna Chinniah (6). There Sit Abdur Rahim, 
Officiating C. J. and Odgers; J., held‘ that 
“in the case of trading' faitiilies like the . 
Kometti Clietties; if monies are borrowed . 
for the purpose ‘of an ancestral. busitiess 
carried on by the members of tle" joint 
f amily, all the! menibets of the-family inclrd- 
ing minors ‘are liablé for'thé re-payiment of 
such sums, tothe extent'of their Shate'i in the 
whole family ‘including the assets of the busi- 
They follow thé ruling: in Müihaya 
Pillai v. Tinnevelly South Indidü' Bank (3) 
and observe’: “This view of the'law'i 15 follow- 
ed i in the ‘case. ‘just teferted i to" in 


(8) 55 Ind. Cas..64; 38 M. L. J 5g rri. y. 
55; (1920) M. W. N. 112; 27 M. L. T. 83.. 


-a 
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Mal albexuinal - Chettiar. ur T v: Arunachalla 


Chettiar: (7). 7s where it :is.. laid -down 
that’. the " ordinaty- ptesimpt tion in the 
case; .of...such. business ‘ig , that, the 


entire: : family, property«ás: embarked. in 
the business vand forms: ‘part of the assets 
‘Of the?’ ‘business. w Xt ds unnecessary to 
pursue. this «mattér further. as. it is quite 
. Clear that a minor.member is bound.to pay 
outtof his share. of the. family property 

the debts contracted -for bona, fide trading 
purposes.wheh the trade is.a family trade 
managed by:the.managing member or some 
one':deputed.: iby ‘thet managing: member 
to do so. 

Mr., Ramachandra "Ayyar . relied upon 
SahwwRam:; Chandra v. Bhup, Singh (8) as 
supporting his contention that a minor. is 


not bound to pay out-of the family property . 


thé..debts contracted by. the. managing 
member. That case was one.of alienation 
andrit was held-in that-case that the father 
. Could “alienate : joint “family property for 
necessity. ar. for an antecedent debt. That 
case-shas «no« application. to the. present, -as 
the 2nd-defendant was managing the family 
trade.and. contracted-debts for the- purpose 


of carrying it on. The trade carried;on by’. 


the 2nd defendant. ‘has; been. Shown to be 
one:that -was started- in ttherlifetime of the 


grandfather and carried.on: by the plaintiff's . 


uncle ‘Singaravelu , Mudaliar’ till shis death, 
and afterwards:continued by the 2nd defend- 


ant. The family is a trading family and 


there is anothing,to‘show that 'the assets 
` of the trade were confined. to the stock-in- 


tradeand outstandings. -Evidently,thefami- . 


ly property was acquired out-of-the savings 
from the.income of the-trade and: it cannot 
be.said after.a number of years that the 
immoveable. property, of.the, family became 
dissoeiated'fronr the trade im:such:a way 
as. to. make the trade-a separate entity 
altégetherifrom the. family property. "There 
may: ibe «cases: "where- the family: trade -is 
` carried: on- without any reference to the family 
property, büt iri this case the income'of the 


| immoveable. property belonging. to. the’ ies 


e Ani. Cab., 224" 6 L. wg. 

DE 39: Ind. Cas. 280;39. A. 437; 21: C Ww: N. 
698; i P. L. Wi 3557,15 À..L."]. 437; 19 Bom. 
T, R; 498; 26 C. 1a jongga. T]: 
‘Ml WAN. 4395 22M. nd, T. 22; 6 Ler Wo 
id. A. 126 (P: iC); A i "lu 


a] "d 


-met from the trade funds. 


'the plaintiff's 


‘and Appeal No. 386 of 


14; (1917), 
‘213544 , 


"was "brought into the trade, was creditéd ' 


in.the books kept for the purposes of the - 
trade and the expenses of the family were 
It cannot be 
contended..in -this case that. the family 
property. was not embarked on the trade 
carried on by the family. It must, therefore, ` 
be held that the plaintiff's share in the family 


‘property is liable for such of the debts as 
. were incurred for the purposes of the trade. 


If it could be shown that any particular 
debt was notincurred for the purpose of the 


‘trade but for some purpose of the 2nd defend- 


ant without any reference. to, the family’ 
or for an object which was not a family 


purpose then it might be contended with 


success that that debt could not bind. the: l 
minor’s share i in = family property, 


E 


In the. result, a re Pee of. the © 


“lower Conit will be modified..by- declaring 


that the alienations in favour of defendants 
Nos. 32,,33,.34,35, 37 and: 39 do: not bind 
share of the family. property., 
The . plaintiff is entitled. to proportionate 
costs from defendants. Nos. 32, 34, 355 37 
and 39... | 

The: question of costs: andi. the: reliéfs in 
respect of the debts will be- decided after the 
connected appeals are:heard. ` 

. Spencer, J. ~I. REECE Ys 


` Appeal No. ate coming: on for heating on. 
the .18th . September 1922, -and: this; day 
Ig18- coming-on 


again for hearing this . day, thé Court , 


.delivered the following. 


JUDGMENT.—In. this appeal. the: only 
question argued was whether the. plaintiffs 


"Was entitled to claim interest.at, the contract 
‘rate from the date of plaint to the date, of . 


decree. : The Court has a discretion in: -the 
matter and the learned District Judge: ‘has 
allowed ‘interest according ; tolaw. `The, case 
in Ramachandra v. Devu (9) is relied upon : 
as showing that the Court has no discretion ` 


in the matter, but there-is,a later decision _ 
‘Jof the learned Chief Justied. and. Seshagiri ' 

' Aiyar, J., 
.- dappa. Chetty- (ro) to.the. effect thatthe Court 
‘has a -discretion in:the matter under section 
. 34 of the Civil Procedure Code.” 


in Rajagopala Cheitly v. Kan- 


There 016, 


D E 


(0), 12 M. 485; 4 Ind: Dec, (N. $687. 
(10) 28' Iud. Cas. 4290 
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‘the learned. District Judge’s order is 
correct and the appeal is disnissed with 
costs. 
V N UM. 
Appeal dismissed. 


MADRAS HIGH COURT. 
LETTERS PATENT ÁPPEAIL No. IO OF 1921. 
January 15, 1923. 


-— 


Present:—Sir Walter Schwabe, Kr., Chief: 


Justice, Mr. Justice Krishnan and Mr. 
: Justice Wallace. 
N. V. E. NACHIAPPA CHETTIAR— 
PETITIONER— APPELLANT 
vVEeYSHS | 
N. A. K. SUBBIER AND OTHERS— 
RESPONDENTS Nos. I To 4— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 73, 
O. XXXVILII,v. 5—' Assets held by the Court”, 
meaning of—Rateable — distribution— Attachment 
before judgment, effect of. 
_ The expression -essets hell by the Court” 
in section 73 of the Civil Procedure Code does not 
include all money lying in Court to the credit 
of the judgment-debtor but only the assets levied 
in execution or paid into Court in satisfaction 
: of the decree - under execution and there is no 
receipt of assets within the meaning of the section 
‘until the Court holding the money comes to the 
conclusion that no objection exists and orders 
the money to be transferred to the credit of the 
first attaching creditor's suit, the decree in which 
it is engaged in executing. [p. 822, col. r.] 
Visvanadhan | Cheiti v. Arunachalam Chetti, 
e ww Cas. fo? 44 M 100; 39 M. L. J. 608; 12 
- W. 744; 28 M. L. T. 412; (1921) M. W., N. 14 
(P. B.), relied on. coun M. 
, Umma Venkatratnam &Co. v. Methewala Adamji 
Usman & Co; 50 Ind. Cas. 925; 42 M. 692; 26 
M. L. T. 822; (1919) M. W. N. 623, overruled. 
_ _ Bisheshar Das v. Ambika Pershad, 29 Ind. Cas. 
` 622; 37 A. 578; 13 A. L. J. 732, dissented from. 
; ere on attachment before judgment in 
a suit certain moveables of the judgment- 
debtor. were sold and the proceeds deposited to 
the credit of the suit and before any decree was 
assed, another creditor got a decree against the 
udgment-debtor in the same Court and in execu- 
- tion thereof applied in the first snit for payment 
of his decree amourt but before any order 
was passed thereon, a third creditor got a decree’ 
against the same judgment.debtor and applied 
for payment and tien the first creditor obtained 
8 decree and applied for payment: 


- 
~~ 
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Held, that the money in Conrt had never been 
levied in execution or transferred to the credit 
of any other suit than that of the first attacbing 
credicor and did not become ‘‘asscts held by the 
Conrt" under section 71 until an order was made 
on application by him for execution of his decree ; 
and that all the creditors who had applied were, 
accordingly, entitled to rateable distribu:ion. 
[p. 822, col. r.] 

Per Schawabe,C. J.— Quaere._-Whether property 
which has been attached before judgment can be 
said to belong to the judgmen*-debtor within.the 
meaning of section 60, Civil Procedure Code, and 
whether it can be taken in execution, so long as 
the custody Court holds it: pending the decision 
of the suit before it, so as to defeat the right.of the 
attaching creditor as against a subsequent decree- 
holder. [p. 822, col. 2.] 

Per Wallace, J.—An attachment, confers no 
sort of lien or charge on the attached property 
and is not effective to create any sort of legal 
rights in the attaching creditor to have the proper 
earmarked for the satisfaction of any decree 
he has obtained or may obtain, and it is in no sense 
to be regarded as the inception of execution on 
behalf of the attacher. Much less does it 
enure to create any such right for the benefit. 
of other creditors seeking for decrees or for execu- 
tion of decrees or for rateable distribution under 
section 73 of the Code. It can then be used only 
for one purpose, namely, to defeat and render 
void any private alienation made during its con- 
tinnance. [p. 824, cols. 1 & 2.] ` 

Annamalai Chettiay v. Palamalat Pillai, 43 
Ind. Cas. 539; 41 M. 265;22 M. L. T. 461: 33 
M. L. J. 707; (1917) M. W. N. 882; 7; TL. W. 208 
(F. B) and Mina Kumari Biti v. Bijov Singh 
Dudhuria, 40 Ind. Cas. 242; 44 C. 662; 1 P. L. W. 
425; 5 L. W. 711; 32 M. L J. 425; 21 C. W. N. 
585; 21 M. L. T. 344; 15 A. L. J. 382; 25 -C. L. T. 
508; 19 Bom. L. R. 424; (1917) M. W. N. 473; 
44 I. A. 72 (P. C.), relied on. 

In the ordinary case of assets realised by Court 
sale under a decree, the assets are held when the , 
whole of -the sale-proceeds are paid into Court 
and it is only when the assets are actually tealised 
that any question of the title of anyone to rateable 
distribution can arise. [p. 825, col. 2.] 

But when the sale-proceeds are actually in Court 
prior to decree, they become assets only (1) when 
the debtor becomes a judgment-debtor, and (2) exe- 
cution is taken ont against him either by a judg- 
ment-creditor entitled by decree and by his position 
as the plaintiff in the suit to the credit of which 
the money lies to put in a valid execution petition ; 
or by a judgment-creditor entitled by an order 
of Court transferring the fund to the credit of his 
suit to put in a valid execution application. It 
is only then at the earliest that they can become 
assets held and received in execution. -But the 
actual point of time when they do become so is 
when the Court says “I, as attaching Court; take 
this property of the judgment-debtor lying in this 
Court as custody Court and make it isse 
available for distribution in satisfaction of decrees 
against him." fp. 825, col. 2.] 


Letters. Patent Appeal against the 
judgment of Mr. Justice’ Sadasiva 
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Aiyar, in Letters Patent Appeal No. 53 of 
TgIg, printed as 70 Ind. Cas. 20, 
preferred against the judgment of Mr. 
Justice Bakewell, in Civil Revision Petition 
No. 13¢9 of 1917, preferred to the 
High Court against an order, dated the 
31st August 1917, of the Court of the Dis- 
trict Munsif, Periakulam, in I. A. No. 
496 of 1917, in Original -Suit No. 566 of 
1917. 
Mr. K. S. Jayarama Iyer, fox the Apn<l- 
lants.. 


JUDGMENT. 

Schwabe, C. J.—Early iu 1917 the first 
respondent Subbier brought a suit, Original 
Suit No. 566 of 1917, in the Court of 
the District Munsif. of Periakulam against 
Kumaraswamy Mudali. In March 1917 he 
attached before judgment certain piece- 
goods, the property of the defendants. They 
were sold and the proceeds deposited to 
the credit of this suit on April 11th 1917. 
The present appellant, Nachiappa Chettiar, 
brought a suit in the same Court 
against the same defendant, Original 
Suit No. 678 of 1917, and on April r4th 
1917, attached before judgment the money 
in deposit in Stubbier's suit. He gota 
decree.on April roth, 1917, and on June 7th, 
1917 he applied in Subbier's suit for pay- 
ment out to himofthe money in the Court. 
While this application was pending Subbier 
got a decree on July 2nd 1917 and on July 
3rd applied for payment to him, or, as it 
is called, applied for cheque. The present 
second and third respondents, Rangasami 
Tyer and Sundara Rao, brought suits in the 
same Court against the same defendant, Ori- 
ginal Suits Nos. 617 of 1917 and 785 of 1917, 
and obtained decrees and applied for pay- 
ment out of them, one ou June 29th, that 
is, before Subbier’s application, andthe other 
on July 20th, that is, after Subbier’s applica- 
tion. Subbier first got an attachment before 
judgment andthe money was deposited to the 
credit of his suit, but Nachiappa Chettiar 
and Rangasami Aiyar got decrees and ap- 
plied for payment out of the money to them, 
ene before Subhbier got his decree, and 
applied for payment, one after Subbier got 
his decree and applied for payment. 

“The question for determination is which 
of these four plaiutiffs is entitled to be paid. 
The question depends ‘upon the interpre 


t 
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in similar 


Sor. 


tation of section 73, Civil Procedure Code, . 


which is in the following terms :. ‘‘ Where 


assets are held by.a Court and moie 


persons than one have, before the receipt: 


of such assets, 
Court for the execution of the decrees for 
the payment of the money passed against 
the same judgment-debtor and have not 


made application to the . 


obtained satisfaction thereof, the assets, - 


after deducting the costs of realization, 


shall be rateably distributed among al! such - 


1> 


persons. 
as none of the other three had applied before 


The District Munsif held that. 


the receipt of the assets into the Court: 
in Subbier' suit, they had no rateable: 
distribution under section 73 and refused. 
their application, and ordered that Subbier ' 
should draw the whole amount but stated ` 
that his order did not. preclude the rival. 
decree-holders from setting up their rights, - 


which would have to be determined in a suit. 


The matter then camé-up on a Civil revi- " 


sion petition before Bakewell, J., and he. 


held, following Umma  .Venkataratuam 


& Co. v  Methewala Adamji Usman 
& Co. (1), that .Nachiappa. 
being the first decree-holder .. to 


e 


Chettier | 
apply : 


for payment was entitled-to the money: : 
On the Letters Patent. Appeal from that” 
order Sadasiva Aiyar, J., held, following. 
Visvanadhan Chetti v. Arunachalam Chelti 


(2), that section 73 applied to tke first three 
decree-holders aud awarded rateable 
tribution among them. Coutts-Trotter, J., 


differed and proposed to follow Bakewell, J., 
petitioner Nachiappa : 


and hed that the 
Chettiarought to be given preference. Owing 
to this difference of opinion the matter 
now comes before us under section 15 of 
the Letters Patent. In Umma Venkata- 
ratinam & Co. vw. Methewala | Adamji 
Usman & Co. (i) and in Bisheshar 
Das v. Ambika Pershad (3) it was decided 
circumstances that the person’ 
entitied is thefirst decree-holder . who 
applied to the Court in which the money 
is deposited on the same principle as 
applied in the case of an ordinary 
judement-debtor’s 

(1) 50 Ind. Cas. 925; 42 M. 692; 26 M. L. T. 
823; (1919) M. W. N. 623. 

(2 60 Ind. Cas. 302; 44 M. 100;39 M. L. J. 


608; 12 L. W. 744; 28M. L. T. 412; (1921) M..W. 
N. 14 (F. B). 


(3) 
732: 


~A 


dis- - 


property in his own ' 


29 Ind. Cas. 622; 37 A. 578; 3A TJ d 


NI 


> š E ka : tx o a? p ev neos | IPS S Tr, 
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.: possession, namely, the first in order of time: or, the amecont in Court should have been- 
' has the preference. zs ' rateably distributed between. these appli- 
The:whole matter was, however, re-ccn-- cants. In this .case the persons entitisd' 


. 


n Sidered in Visvanadhan. Chetti v: Arunacha- ta rateable distribution ate Subbier, Nacbi- 
zo dam Chatti (2) by.a Full Bench of this Court appa Chettiar. and Pangaswami (Aliyar. 


^ and. the proper: interpretation: of section The fourth decree-holder, Surendra Rao, has 
^73. was laid. down. The, Court was urani- nof appealed, and it ‘is aot necessary tc 


. ,móüs. It was held that “ assets beld by: consider his claim and ke must be excluded. 
-o "a Court" did not include all money lying That is. enough to determine tnis appeal, 


`. in Court. to the credit of the judgment- “but speaking for myseif I desire 'to-sav 


^ .debtor,. but.only the.assets levied-in‘exe- that I am not at present satisfied -that 
~ cution or paid into Court in satisfaction the position of a person attaching the prop- . 


‘ofthe decree under execution, and that erty’ before judgment as against a sub- 
there. is no receipt: of assets within the sequent decree-holder against the same de- 
meaning of section 73 until the Court hold- : fendant does not- require further considera- 
: "Ing:the.. moneycomes to the conclusion that tion. It has apparently been accepted: 
. no objection.exisís, and orders the money: as concluded. that because the’ property 
to.be.transferred to the credit of the first attached, or the proceeds thereof being: 
. attaching creditor's suit,the decree in which in Court itis not the property of the attach- 
. itis engaged in executing. . This is the effect ing creditor itis available for any'subse- , 
. of the iddement of. Wallace, C. J., with’: quesnt decree-holder against the sam de- 
‘which Ayling, J., and Napier, J., agfeed. fendant. Under section 60 of: the Civil 
"Sadasiva Aiyar, J, Held that the words Procedure Code any property can be attach- 
 *'before.receipt of suchassets" must be quali- ed which belongs- to the judgment-debtor; 
" fied by an implication of. the words, ‘levied: or over which, or the profits of which, - he 
in the course of theexecution and paid inte: has a disposing power which he may exer- 
Court. in satisfaction of any of the decrees: cise for his own benefit. Under O. 
undar exectition, or transferred for pur- XXI,-r. 52, Civil Procedure Code, where the 
pases of exectition to the: credit of one or property to be attached’ is in ‘the custody ` 
more of the decrees under execution. " of any Court a request must: be made to 
Krishnan, J.,. put ittbat only when the that Court that the property maybe held: 
money is transferred to the credit of. the suit subject to the orders of the Executing Court, 
-in which the attachment takes place can the but the Court:having custody,-shall deter- 
attaching: Court be said to have received mine all questions of priority arid the claim. 
- the assets: and hold them.within the mean- of any person having an interest in: such 
‘ing of section 73, and-that the decree-hold- property by virtue inier alia of. any attach- . 
‘ers who. have attached prior to that are ment. “Thereisno doubt that’ the money. 
entitled to rateable distribution. In-view in one Courtis- available for the decree of 
. of :this decision, in my judgment, UmmaVen another Court subject to tke cozsent of the 
- katavatnam &Co.v.Methewaia AdamjiUsman former and. its. decision as to pridrities. 
&:Co. (1) and ‘Bisheshar Das v. Ambika. In the case of mcney simply lying to the 
Pershad(3) cannot be considered as good law. credit of the judgment-debtor no difficulty - 
. In this case the money in Court has rever arises, "as. by this form of equitable exe- . 
been levied in execution nor transferred ' cution it can be: reached by a decree-holder | 
. to.the credit of any other suit than Subbier's but there is no doubt that the judgment- . 
_and-did- not become available as assets held debtor has no power of disposing of prop- 
"by the Court under section 73 until-an order’ erty attached - before judgment for. ‘his 
was made on‘the- application by Subbier ‘own benefit,and I very much doubt‘ whether : 
“ for.execution of his decree. Under O. such properties can be said to belong to him 
| XX XVIII, r.rr.he, having attached, before within. the ‘meaning of: section 60, Civil ` 
judgment, was exctsed from applying for: Procedure Code; or whether it can be taken 
. re-attachment-in execution, and there being in execution so-fong-as-the custody-Court ' | 
.. alréady tether‘ applications ‘to ‘the ‘Court holds it pending'the decision of the-suit - 
for attachmint of this money in execution before it. If the prevalent view referred 
of dectecs agninst the same judgment-debt- to above is correct, the result is thata plaint-' 
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iff, who gets an order to, attach before 
judgment ‘because he. satisfies ` the Court 
that there is a danger of the property being 
made away with, and that ehough ought to 
be ‘preserved’ pending his suit to satisfy 
any decree he may get, may- find that the 
property he has preserved, is. taken away 
trom him pending. his suit by à dectec- 
. holder who s lucky: enough to get a, decree 
more quickly. Indeed, it wo üld be’ easy 


for a . defendant, who wishes to take his ` 


property. out of the reach of ^ the attaching 
creditor, after attachnient to. get, or even 
"create, ‘a “freindly creditor fot an amount 
large enough and allow him to take judgment 
and get the property attached in.exe- 
cution, whlie’ hé delayed the suit of ori- 
ginal attachi ing creditor. It seems to me 
. that it is possible that the Court with cus- 
tody of -the property ‘under attachment 
before judgment might properly . refuse 
to allow  io.be attachea in execution 
until after the decision of the suit in which 


it was originally. attached. In Bisheshar: 


Das v. Ambika Pershad(3), Order XXXVIII, 
I. ic, Civil Procedure. Code, was considered 


to be conclusive in favour of the ‘decree-; 
holder, but it is possible, that. the interpré- 
tation of. that rule ' requires further consi-.- 


deration. I have referred to this matter 
lere as the point was discussed before us. 
It may be that the solution is to, be found 
in the exercise of discretion of the custody, 
Court. Iti is, however, unnecessary to give 
a decision upon it jn this case. ` 

This’ appeat must be dismissed, and the 
case cm back to the District Munsif direct- 
ing him to make, rateable ‘distribution. bet- 
ween the present appellant and the pre- 
‘sent respondents Nos. 1 and 2. The parties 


C Will bear their, respective costs thicughout 


, except. ‘this appeal. None of the respohd- 
ents, appeaied 'in this appeal and theré 
will ‘be’ no order, for their costs. 

- Krishnan,’ J; 1 ‘agree with the. learned. 
Chief Justice in the order proposed by him. 
As pointed out in his judgment.the. present, 
case is really governed by the récent Full 
Bench ‘ruling :Visvanadhan Chelti v. Aruna- 
chalam Ghetti: .(2).. .In that case! the, money 
attached was lying: in’: Court .to: the 
, credit of the judument-debto, the custody 
Court. aud the attaching. Court being the 
same. Court: Inthe presente case the attach- 
ment before: judgment was, 1o - doubt, 
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in. ‘the dint. instance. of :soine piece-goods 
belonging. to .the judgment-debtor ; but as 
the price was falling in .the: market and 
delay might, cause loss, the gooos had- been 
sold';by,order of. the. Court ‘under > O. 


XXXIX, t. 6; Civil.Procedure Code, and the 


money obtained had been paid: into Court 
in Subbier’s.suit.in whick that attachmerit 
had.been'made. The conversion of-the piece- 
goods. into. money by sale was not, however, 
a "realization of assets” within thé meaning 
of section.73;. Civil Proceaure Code; as the 
District Munsif held, for. the sale Was not 
in execution of, any decree. ‘The result of 
the. sale. proceedings .was only to substi- 
tute the money paíd.into Court for the goods 
and subject it to the-same attachment be- 
fore judgment as was levied on-the goods. 
We have thus here also a case of money 
in Court being attached by the same Court 
as in,the Full Bench.case...According to 
the ruling in the Full Bench case that money 
became assets-held by. the. Court and avail- 
able’ for. payment out in- ‘execution only 
after the District Munsif passed the order 
for .payment. ‘Till: then it. remained in 
Court. as. money. under , attachment; the 
attachment before, judgment having become 
in effect an -atachment after decree (under 
Ô. XXXVIII, r. rz):when the decree was 
passed. Prior .to the-order. of.the Munsif 
the ather, decree-holders before us chad 
obtained decrees. end -had. apvlied -for exe- 
cution and bad attached che money iri. ques- 
tion. ‘The case seems therefore, to be clearly 
one to which section 73» Civil Proge dure 
Code, applies. 

__It is, true. that the cile before us, 
Nachiappa Chetty,had ohtained.his decree 


‘before Subbier and:the .cther. creditors: had 
obtained, theirs and. his attachment before 


judgment i of the money had thus taken 
effect as an. attachment in. exe cution before 
that of..any. of the others.. Bat in apply- 
ing fot executionby. issue of a- ‘Cheque 
to him, he applied to the Court in Subbiar’s 


suit, Original Suit No..366 of I917:- So far. 


as he ,was , concerned; the. Court acting iu 
that suit was the custody. Court, the attach- - 
ing Court being, the Court. acting in his own 
Suit No.. 678 of 1917. “The custody Court 
could not pay out the money to him without 
an order of the attaching Court to. that effect 
as it has. to. hold, the. ‘more y- subject to tte ` 
orders of the attaching. Co art. un der: t. $2, 
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Civil Procedure Code. If'be wanted pav- 
ment out ke should have applied in his owu 
suit and obtained an order írom the Court 
as attaching Court for payment in exe- 
cution before asking the custody Court 
to pay or he shouid have applied in kis own 
suit for transferring the amount to the 
credit of his suit and then get tbat Court 
to pay the money to kim. His applica- 
tion to the custody Ccurt for payment 
was not a proper application and was rightly 
disregarded by the District Munsit. In 
these circumstances, it is not necessary to 
decide the question whether if he had made 
a proper application according to law to 
have his decree amount paid out, the fact 
that Subbier had a prior attachment before 
judgment on that money would have in any 
way justified his application being refused. 
I do not propose, therefore, to discnss the 
question raised by the learned Chief Jus- 
tice in the latter part of his judgment 
regarding the effect of an` attachment 
before judgment. I desire to reserve my 
opinion on it for the present. In my view 
Nachiappa Chetty got no right for the 
paymeut of the whole of his decree amourt 
as claimed before us and, as was held by 
Bakewell, J., nor did Subbier get such right 
‘as held by the Munsif. An order for 
rateable distribution is, in my view,the 
proper order to make in the case. ‘The 
fourth decree-holder, Sundara Rao, not hav- 
ing applied in revision is not entitled to 
the benefit of our order, he must be ex- 
cluded. ; ; 

Wallace, J.—I agree, 

Appellant urges strongly that the 
attachment before the judginent by Subbier 
in March 1917 of the funds of the common 
debtor in the custody of the Court cannot 
confer on Subbier any sort of lien or charge 
on these funds ; and could not be used to 
defeat the right of himself as first applicant 
. for execution to have his decree satisfied 
in full, when he applied for cheque on 7th 
June 1917, at a time when no other cre- 
ditor had obtained his decree or was entitled 
to apply in execution, It is well-recognised 
law that an attachment confers no surt cf 
licn or charge on the attacked property and 
is not effective to create any sort of legal 
right in the attaching creditor to have the 
p.orerty marked for the satisfaction 
of any decree he has obtained or may ot. 


" 
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taiv and it is in no sence to be regarded as 
the inception of execution oa telad of the 
attacher. Much less does it enute to create 
any such right for the benefit of other 
creditors seeking for decrees or for execu- 
tion of decrees or for rateable distribution 
under section 73. And it then can be used 
for one purpose only, viz., to defeat and ren- 
der void any private alienation made during 
its continuance, see Annamalai Chettiar 
v. Palamalai Pillai (4) and Mina Kumari 
Bibi v. Bijoy Singh Dudhuria (5). There is 1n 
the present case no such private alienation . 
in question and hence, for the purposes of 
this case, the attchment before judgment 
by Subbier created or maintained for him 
nolegal right to the fund iu the custody 
of the Court. 

So that, on 6th July 1917, when 
appellant applied for his cheque, he 
was in a strong position, with no legal 
bar to his having his decree satisfied 
out of this fund, provided his execution 
application was in order .and the Court 
chose to grant it. But his application 
was uot in order. It was an application 
in his -own suit, the only suit in 
which he had then any locus stand1, to 
operate on a fund in another suit. That 
he could not do until he had the fund trans- 
ferred to the credit of his own suit. His 
application did not include any request 
to the Court to trasfer to the credit cf his 
suit, the amcunt at credit cf SubLier’s 
suit. Possibly, the omission was intentional, 
as such a request would have at once raised 
in the custody Court the questiun of the 
priorty of the first attaching creditor 
Subbier. In any case, the appellant's appli- 
cation was thus rot in form, and the Court, 


‘either for tbis 1eason or some cther, did 


not choose to acc on it then. Had it then 
ordered payment, one mightinfer that it 
had, as custody Court, settled tke question 
of priority, and had itself, as attaching 
Court, trausferred the money at credit of 
Subbier's suit to the credit of the appellaat’s 
suit. But it refrained, and the money re- 


(4) 43 Ind. Cas. 539; 41 M. 265; 22 M. L. T.. 
401; 33 M. I. J. 707; (1917) M. W. N. 882; 7 L. 
8 (F. B.) 


W. 29 é ; 
(s) 40 ind. Cas. 242; 44 C. 662;1 P. L. W. 
425; 5 L. W. 711; 32 M. L. J. 425; 21; C. W. N. 


585; 21 M. L. T. 344; 15 A. L. J. 382; 25 C. L. J. 


- 508; 19 Bom. L. R, 424; (1927) M. W. N. 473 


44 I. A. 72 (P. ©). 
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mained where it was, held as before, money 
in the Court as custody Court held subject 
to the disposal of the Court as attaching 
Court, in suspense, as it were, until the 
attaching Court had before it a proper exe- 
cution application, 4. e., an execution appli- 
catiun in the suit in which the first attach- 


ment took place. or an execution applica-. 


cation in another suit praying for transfer 
to that suit of the money from the suit 
‘in which it was. When that occured, 
it was then for the attaching and Executing 
Court to decide to work out the attach- 


ment and call up the attached money for 


satisfying the various applicants. , There 
was no such application until Subbier 
put in- his application on 2nd July 1917 
for cheyue. In my opinion the Court ought 
to have then proceeded to execute Subbier's 
decree with due regard to the claims of 
persons entitled under section 73 to rateable 
distribution. There was no reason then 
for delaying matters further. However, the 
Court still refrained from moving, and, 
so far as ono can see, the fund remained 
inthe custody Court ín the same state as it 
had been from the beginning, until on 31st 
August 14917 the Court decided to 
distribute and determined tkat the 
whole of it should go to Subbier. 
Only then can it be said that the 
attaching Court called up the fund in the 
custody Court for use in execution of pend- 
ing unsatisfied decrees, and only then 
' ean it be said that the assets were received 
within the meaning of section 73. 

The same conclusion follows also from 
a strict examination of the terms “ assets 
he!d" and "receipt of the assets” in section 
73. In the ordinary case of assets realised 
by Court sale under a decree, the assets are 
held when the whole of the sale-proceeds in 
exécution are paid into Court, aad it is only 
' when the assets are actually reilised that 
any question of the title of anyone to rate- 
able distribution will arise, see Kristna- 
swiny Mudahar v. Offisal Assignee of 
Madras. (6). But when the sale-proceeds 
are already in Court prior to the decree it 
must be that they cannot becom assets 
before (1) the debtor becomes a judgment- 
debtor, and (2) execution is taken out 
‘against them either by a judgment-cre- 


(6) 26 M. 673. 
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ditor entitled oy decree and by his posi- 
tion as the plaintiff in the suit to the credit 
of which the money lies, to. put in a valid 
execution application ; or by a judgment- 
creditor entitled by an order of Court trans- 
ferring the fund to the credit of his suit, 
toputin a valid execution application. 
lt is only then at the eailiest that they 
can become assets held and received in 
execution, but it does not follow that 
The point 
of time of conversion is the point of time 
at which the Court says, “I, as attaching 
Court, take this property of the judgment- 
debtor lying in this Court as custody Court 
and make it property available for distri- 
bution in satisfaction of the decrees against 
him.” ` 

In the present case there is notking 
to show that the Court made tkis conver- 
sion éarlier than the date, 3rst August 
IgI7, on wLich it directed rateable dis- 
tribution. It might have done it, as I have 
indicated, on 7th June r917, when appel- 
lant applied for cheque, or on29th J une 1917, 
when the decree-holder in Suit No. 617 of 
1917 applied for cheque, or most reasonably 
of all, on 3rd July 1917 when Subbier ap- 
plied for cheque or on 29th July 1917 when 
the decree-holder in Suiv No. 785 of 1917 
applied. The fact that on none of these 
dates did it make any pay order shows 
that on tone of these dates uid 1t decide to 
effect the necessary couversion. J am not 
satisfied that the Court exercised its dis- 
cretion judicially in withkolding that con- 
version beyond 31d July 1917 which has had 
the effect ofbrinpiug in a fourth claimant 
for rateable distribution, who seems, 
so far.as we have heard, to have had uo 


particular claims to such indulgence. . Bet 


that matter is now not befcre us. Ido 
nct think that the Court had no power 
to delay the conversiva, or that this Court 
has power to alter tke iate ot receipt of 
assets, 

In the cese like the present then sec- 
tion 73 leaves a wide discretfon to the Court, 
which is both custody Court and attaching 
Court, to fix the date of “receipt of 
assets " within the meaning of section 
73, and I am clear that we are not justi- 
fied in holding that the Court exercises 
its discretion  unjudicinlly when it fixes 
that date so as to enable the creditor who 
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, Eas been the first to attach the property 
and thus hold it, i may be, for all creditors 
- as-well as for himself, to obtain his decree, 

rovided that creditor shows all due dili- 
i FRA in obtaining it and that the delay is 
. due to the' complexity of the suit or the 
dilatoriness of the Trying Court or some 
| other causeover which he has no control, and 
“KH would certainly exercise its discretion 
wisely in-so delaying the conversion, if the 
alternative was to permit a later attaching 
~- eteditor who obtained hisdecree earlier mere- 
_ly. Because his suit was simpler, or be- 
‘cause the -common debtor did not choose 
to contest the claim, from going off with the 
whole fund which had been secured by the 
diligence and“ foresight of another cre- 
ditor. It might, no doubt he contended 
that, if the debtor's property had not been 
attached, he might have satis&ed the less 
diligent creditor out of Court, and that such 
preference is not illegal, but I do not see 
why, whenaCourt has cutody of the.debtor's 
propeity, it should be bound to, imitate 
the.debtor's personal prefereuces, while it 
would in all cases be a’ matter of ‘idle spe- 
 eulation whether the first holder of a valid 

application for ‘execution was the one. 
whom the common debtor; if left ‘to him- 
Self, would. have preferred . to pay.. On 
‘the other hand; it may well be argued that 
the object of O: XXXVIII, r. 5 was -to 
püt:'it out ofthe. power ‘of the common 
debtor to‘ give such prefrential treatment 
and ‘thus to prepare in advauce for some 
equitable rateable .distribution.' Such de- 
lay-in conversion will, ‘no doubt, at times 
have the résult that ‘other belated and per- 
haps indifferent .and, inactive creditors 
. may also be unable to come iu under sec- 
. tion 73, when the assets are received,. but 
even 30, asa rtie, T think it preterable: that 


that should happen rather than that the- 


most" diligent, creditor should be” wholly 
desi yed óf a share in the assets which were 
secured by his forethought and prompti- 
tude. 


This, T think, is the logica! “result 
of the principles faid down in Visvanadhan 
Ghetti v: Arunachalam’ Chetti (2) as applied 
to a.case' like the present , and it will de- 
, viate from:those laid down in UmmaV6nkata- 
vainam-& Co. v. Metheiwala Adamjt Usman 


. -@& Co. (x) iv. allowing the Court to CaMtOee, 


its discretion in favcur of a diligent credi- 
tot-who has attached before judgment. the 
property of his debtor in the custody: of 
the Cotrt. The insistence in the latter case 
ow the reward. of ‘diligence may be catried 
so much further forward. The Court will 
then exercise its discretion in favour’ of 
all, diligent creditors, diligence being . tested 
either (x) by: prompitude . in "obtaining 
attachment: before judgment, follower!” 

up by diligence i in prosecuting the, suit ant, ' 


When, the decree. is cbtained,.in applying 


for-execution, or (2) by promptitude in ob; 
taining a decice. and applying for execu- 


tion. 


L: therefore, agree in the order propos- 
ed by the, learned Chicf Justice. ~. 
V. N; V. Appeal dismissed. 


`: MADRAS HIGH COURT. 
| REFERRED Casg No. 6 oF 1922. 
. November. I5, 1922. 
Present :—Mr. Justice Spencer, and 
Mr. -Justice Venkatasubba. Rao. 


UNT PARTHASARATHI AIVAN GAR. AND 


OTHERS—PLAINTIFFS | 
VeFSUS 


resets al 


`- DEFENDANTS, 
Madras: City Tenants’ -Protection Act (HI II of 
1922), ss.-2 fee ur s ‘entitled to 


tree 


Protection - 
and. require. ihe ae to: ag ene land: to.-him 
n 4 valuation to be made by the Court.. [p. 829, 
Col. r.] ` 

The term 'dandlord" as defined by clause (3) of 
section z of the Madras City Tenants’ ‘Protection 
Act is.comprehensive enough to‘include the trustee 
of ja. charitable endowment, but trust-property - is, 
not "land" within the meaning of s. 9 of the Act 
which can be conveyed “under any power.’ 
[p- 830, col. 1.] 

Per. Venkatasubba' Rao, .J.—t'Land'" in. gection.9 
of the Act,does not mean the full interest, which a 
trustee can_convey. under the power possessed. by 
him to convey trust property when necessity 
exists or when the alienation is- for. the benefit 
of the.estate.. [p. 831, cols. 1-& 2.] — 

: Case. ireferred.ünder .section:: II3 „and 
O. XLVI, r. I, of the Code of GiviliProcedüre, 
by: the.-City . Civil Judge; Madzas in Letter 
No. D. 405, dated the 20th Juns 1922, ių 


^ 
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Original Suits Nos. 73 and 76 of 19271 on “his 
fle-for:the opinion of ‘the - Hon'ble the 


Jüdges of the High Court-on- the TOHowinE 


question : — 

“Gan a tenant’ in: occupation or ‘trust 
land belonging to a temple or mosque 
enforce a compulsory -sale-of the 
land under section 9 of the Madras 
‘City Tenants’ Protection: Act- and 
require ‘the temple ‘or ` mosque ‘to 
" deliver-the land to him on a valua- 
tion to be made by «the Court," 
Mr. ^N. ^ Svinivasachariar, — for! 
Plaintifi — Section 2 of- the Madras 
City 'Tenants' Proteetion Act defines a 
‘“Jandlord °” and the trustee of a religious 
endowment, whatever may be his powers of 
disposition, is x landlord within the meaning 
of thatsection. Landlord includes a person 
who is entitled to collect‘ the rent on behalf 

of the trust whose. representative he is. 
Section 9' enables the tenant to apply 
to the Court for: an -order- for com- 
pulsory sale of land'in a suit: on eject- 
ment. Land itself is defined in the 
explanation to the section. ‘It'means the 


interests: of? the : landlord: and all other. 


interests,'' he can convey under any power. 7 
A trustee of an’éndowment: has no ‘power 
to convey "ordinarily: speaking. ‘The’ res- 


-tricted’ power of disposition under certain 
circumstances is‘itrelevant. That a ‘trus-° 
tee‘ as a limited owner has ordinarily no 


power of disposition over debuiter. property 
is now “well-settled ‘law. Hunoomanpersad 
Panday v. Musammat ` ‘Babooee ` Munsraj: 


Koonwezee (I)! Prosunno’ Kumari Debya v.- 


` Golab Chand Baboo ' (2), Palaniappa hetty 


v. Sreemath Devvasikamony Pandara San: 
nadhi (3), Magniram Sitaram v. Kasturbhai 
Manibhai (4). 

Section 32 of the Land sia agan Act 
throws ‘considerable light: on- the meaning 
of the expression “‘interest he can convey 

(1) 6 MIA. 393; 18 W.R. 812; Sevestre 253 n; 
2 Suth P. C, J. 29: 1 Sar. P. C/ T. 552; 19 E. R. 147. 

"(2) 2 IL A: r45»at.p. 151; X4. B. L. Re 450; 3. 
Sar.:P.C.].:449; 23 W.R. 253; 3:Suth.(P.C;J. 102. 


(3); 39.Ind..Cas. 722; 40 M. 709; 21 C. W. Nz,” 


729; 15 A. L.J, 485; 1 P. L. W. 697; 33 M. L. J. 
1: 19 Bom. ILR: 567: 22 M.L.T.-1; i917 M:W.N. 
507; 26 Cl]. 153; 6'LW. 222; y4 LA. 147 (P.C.). 

(ay 66. Ind. Cas. .162; 49 I. A. 54; 26.C. W. N. 
473; 42 Mol. J. 501; 30 M. L.T. 268; 20 A. L. J. 


` 371; 35 C. pe J- 421,24. Bom. L. R. 584; (1922) 
' rs 
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' other: 
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under power.”  'Ehet.section provides -for 


directions as.to.investment of the amount 


awnrded in'ceses of acquisition. of trust 
property. and a trustee is dealt with as a per- 
‘who has no..power- to. alienate. "' 
The, decision in Kamini Debi v.Promotho 
Nath Mookerjee (5) is conclusively in my 
favour. I rely on the observations of Justice . 
Mukerjee. that the. trustees . come under. 


category of. persons who have. no. power 


to.alienate land. See also Ramprasanna 
Nandi . Chowdhurt. v. Secretary of State Jor 
India (6). “Lhe word ‘ power’ occurs both in 
section’ j of the-Madras Act and section 32 
of. the. Land Acquisition : Act -and must 
receive the same. construelion. 
.'The'absence of a provision in the’ Madras 
Act similar to that: in: section. 32 of- Land. 
Acquisition: Act.also:indicates that trust 
property- was not intended to.be brought 
within the scope of the Act, anda construc- - 
tion which would facilitate the committing 


- of a breach of trust must be avoided.. 


"Further, section 31: of the Land Acquisi- 
tion Act refers to persons who have: a limited 
interest in land and-also provides for cases 
where there is no person competent to.alie- 
natè the land. Such provision is not found 
in the present Act. 

Mz." Aiyasami Sastriar, for the Defendant. 
tenant The question is, whether a trustee 
is a landlord who has andiuteresti“‘to convey. 
under any’ power." . A trustee like every 
limited :owner : has a. disposable 
interest. 

It is clear law: that an alienation by a 
limited'owner is not void but voidable, good | 
and valid until it is set aside ini the appro- 
priate manner. in Kadiri Masthan Rowther 
v. Segammall (7) it was.held-an.alienation 
bva trustee is a not void ab inito. -The law 
gives power to a trustee to alienate. It is- 
immaterial it is not-an unrestricted power 

The analogy: withthe Land. Ac quisition 
Act-is not-sound. .The power of. directing 


- investment: of trust - funds is: an-inherent 


power;and there ..is. nothing .in:law .to: 
prevent a: Court, in allowing a: compulsory 
sale, to direct»the investment of the sale- 


""proceeds in some approved security. 


(5) 1o Ind. Cas..491; 39° C..33 at p. 38; 13 C. 


L. J. 397. 

(6) 2, Ind. Cas. 272; 40.C. 895: 19. CW: N. 
*652., 

(7) 35 Ind. Cas:655; Lik Mi 4335 38 MIL]. ag 
i I. W. 197; (1920) MW Ni 85 27 My L.T.286,.. 
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The phrase “ which he could convey tuder 

a power” is only descriptive of the powers 
of the landlord and “as reference to the 
quantum of interest gassing. The object 
of the Act was to benefit tenants and it was 
most unlikely that all landlords with limited 

' powers of disposition were intended to be 
excluded. The construction suggested by 
“the other side would only involve great hard - 
ship and wo:ild exclude the very common 
cases.of a manager of a Hindu family, 
a widow, a guardian, and in fact every 


limited owner. Unless compelled by the 


language of the Act, a construction which 
would fail to carry out the manifest purposc 
of the Act ought to be avoided. Construed 
in the ordinary sense, a trustee is a landlord 
who has a power of disposition. Neither the 
restriction intheexercise of the powers ofdis- 
position nor the ahsence of thecircumstances 
in particular cases would necessarily connote 
- the non-existence of such power itself. 

Under the Estates Land Act it is settled 

that permanent rights of occupancy can be 


acquired against trustee landlord as well. , 


In the absence of specific words exclud- 


ing trusts from the scope of the Act, the. 


beneficentoperation of the section should not 
be unduly narrowed. 

he decisions in the Insolvency Act 
. also show that the son's undivided interest 
passes, on the father's insolvency, to the 
Official Assignee, the father having a ‘‘dis- 
posing power " over the son's share of the 
properties. Ls 

The obvious and plain meaning of the 
section, when read in the light of tbe obvious 
purpose of the Act, avoids a construction 
which would defeat the object of the Legis- 
lature in a considerable body of cases. 
The plain meaning does not involve any 
hardship. It is always within the inherent 
powers of the Court to direct an investment. 
The absence of a provision for it is far from 
conclusive. The Madras Act ouly settles 


a doubtful legal position in favour of the' 


. tenant and purports to confer certain special 
benefits Men Ree ‘of which the Courts 
should not lightly deprive tbem. 

Mr. Srinivasachariar replied. 

JUDGMENT. 

Spencer, J.— The question referred to 
us is, whether a tenant in occupation of trust 
lands belonging to a temple or mosque 


cap enforce a compulsory sale under sec- 
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tion 9 of the Madras City Tenants’ Protec- 
tion Act and require the temple or mosque 
to deliver the land to him on a valuation 
to be made by the Court. : 
There is no difficulty, to my mind, in 
including the trustees of temples, mosques 
and other religious endowments within the 
definition of "landlord " in section 2 of 
Madras Act III of 1922, as they certainly 
are persons entitled to collect the rent 
of the land on behalf of another person. 
A greater difficulty arises when we come 
to consider section 9. This section provides 
for the compulsory sale by a landlord of 
land in the possession of a tenant in the City 
of Madras from which the tenant is sought 
to be ejected in a suit instituted under the 
Presidency Small Cause Courts Act. The 
explanation to this section defines “land "' 
as ' the interest of the landlord in the 
land and all other interests which he can 
convey under any power." If they signify 
easements” and other subsidiary interests, 
it would have been easy for the Act to so 
describe them. If the title to the land 
is intended to be included, has a trustee, 
power “to convey it?" In Palaniappa Chetty 
v. Sreemath Deivasikamony Pandara San- 
nadhi (3), the Judicial Committee, quoting 
the words of Lord Justice Knight Bruce in. 
Hunoomanpersaud Panday v. Musammat 
Babooee Mwnraj Koonweree: (1), observe, 
“the power of the manager for an infant 
heir to charge an estate not his own, is under 
the Hindu Law a limited and qualified 
power. It can only be exercised rightly 


` in a case of need or for the benefit.of the. 


estate.” And at page 716*, quoting: Sir. 
Montague E. Smith's words, they say: 
“There is no doubt that, as a general rule | 
of Hindu Law, property given for the 
maintenance of religious worship and of 
charities connected with it, is inalienable. ’’. 
They then proceed to consider what kind 
of benefit will justify an absolute alienation 
of temple property. Among benefits to an 
estate they include the preservation of the 
estate from extinction, the defence against 
hostile litigation affecting it, the protection . 
of it from injury or deterioration. These: 
and such like things they say would obviously 
be benefit In  Magniram Sitaram 
v. Kasturbhat Manibhai (4), there is an 
‘observation: ‘The disability of a shebati 
page Ego MAKAN TT. 
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to make a permanent grant is not absolute. ” 
A trustee then, like the guardian of an infant, 


has power to convey portions of the corpus . 


of trust property under circumstances of 
necessity or where the conveyance will te 
“for the benefit of the estate. As the Act 
which we are considering creates a statutory 
necessity for land'ords to. sell portions 
of their land where the conditions fulfil 
the terms of the Act, it may be argued 
that even trustees landlords are under the 
necessity of selling land to their tenants 
as provided in section 9g. A similar statu- 
tory necessity arises when land is acquired 
by Government under the Land Acquisition 
Act. Section 31 of that Act speaks of 
persons “having a limited interest'' in 
land and provides for cases where there 
is "no person competent to alienate the 
land. '" Section 32 also speaks of certain 
persons as having “now power to alienate ” 
lands acquired under the Act. In Kamini 
Debi v. Promotho Nath Movkerjee (3). Moo- 
kerjee, J., observes, that the trustees will 
come under the category of persons who 
have ‘no power to alienate ” land dedicated 
to an idol or to religious and charitable 
purposes. In this Presidency also it is 
the practice to apply these sections when- 
ever land belonging to temples and mosques 
is acquired for a public purpose. But 
section 32 provides a safeguard for the 
preservation of the money awarded as 
compensation by directing that it shall 
be invested in the purchase of other lands 
and meanwhile deposited or invested in 
some approved securities. Madras Act'III 
of 1922 does not contain any such safeguard. 
The presumotion, therefore, is that the 
Legisiature did not intend to so endanger 
the preservation of trust properties as to 
include them under the definition of ‘land ”’ 
which can be conveyed '' under any power. ”’ 
Iam, therefore, of opinion that the question 
referred to us should be answered in the 
nezative. 


Venkatasubba Rao, J.—I entirely agree. 


The question to be determined ia this 
Reference is whether a tenant can compel 
a trustee of a temple under section 9 of the 
Madras City Tenants’ Protection Act Madras 
“Act ITT of 1922, to sell him the land on which 


the {tenants has constructed a building. 


The point has been referred for the opinion 
of the High Court by the Judge of the City 
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Civil Court, Madras, who states that more 
than a hundicd ejectment suits are now 
pending disposal in respect of land belongirg 
to a temple or-mosque or other - charitable 
or religious trust and that he entertained 
considerable doubt regarding the iuter- 
pretation of the word “land ” in section 9 
of the said Act. | 

The object of the Act is stated to be to 
give protection to tenants who, in many 
parts of theCityof Madras, have constructed 
buildings on others" lands in the hope that 
they will nst be evicted so long as they 
pay & fair rent for the land. 

Section 3 provides that every terant 
shall on ejectment be entitled to be paid 
as compensation the value of any building 
erected upon the land. 

Section 4enacts that, inasuitforejectment : 
in which the landlord succeeds, the Court 
shall ascertain the amount of compensation 
payable under section 3, and direct that, 
on payment by the landlord of the amount 
so found due, the tenant shall put the land- 
lord into possession of the land with thc 
building thereon. ; 

It will be seenthat the effect of sections 3 
and 4is that the landlord becomes on pay- 
ment of a price the owner of the tenant’s 
building. 

Section 9 provides ior cases where tenants 
are not anxious to cbtain compensation 
for the buildinzs, but, cn the contrary are 
desirous of obtaining the land on which 
the Buildings stand. It enacts that any 
tenant, who is entitled to compensation 
under section 3 and ageinst whom a suit 
in ejectment has been instituted, may apply 
to the Court for an order that the 
landlord shall be directed to sell the land 
for a price to be fixed.by the Court. The 
Court shall theu fix the price and shall order 
that the tenant shall pay into Court the 
price so fixed. Or payment of the price, the 
Court shall pass a final order directing the 
conveyance of the laud by the landlord to 
the tenant. Under section 9, therefore, the 
tenant,instead of parting with his building, 
becomes the owner of the land on which 
the building has been constructed. 

The term “landlord” is defined by 
clause (3) of section 2. “ Landlord " means 
any person owning any laud, and includes 
every person entitled to collect the rent 
whether on his own account or-on behalf of 


. tottenants, * 


^. have reference .to the extent. of 
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a2nother-persomor by virtue of any transfer 
. {tom the owner or of any order of a com- 
etent .Court.or of any provision of law: 
The definition is comprehensive enough 
x :toinclude trustee of a charitable endowment. 
' Imay state thatafarmerofrents, a usufruc- 
' turay: mortgagee, a Receiver appointed by 
: Court, a committee ofalunaticoraguardian ‘ 
of a.minor would: undoubtedly come within 
the definition. The difficulty is created by 
the Explanation to section 9. It runs 
thüs:. '''Land':means.the interests of the 
landlord in the. land: and all other interests 
which he can: convey under any power.” 
A person ‘absolutely owning the land can 
convey.it, but:what is the interest that can 
be'conveyed i in the casc.of a person, who is 
entitled to an interest short of absolute 
' ownership.?; -If a lease is granted by a 


usufructuary «mortgagee or by lessee fot a. 


'tetm-of.years, if either of them ‘files a suit 
against a: tenant who has erected a building 
it cannot póssibly'be contended that by a 
conveyance, under section g.a higher right 
- can pass tothe tenant than is possessed by 
"the mortgagee or the lessee, the plaintif in 
-the suit... But there is a class of -landlords 
who occupy-2.position very different from 
that occupied. either .by.absolute owners or 
. persons with admittedly a very limited right 
imthe property such.as lessees for a term of - 
years or:üsufructuary mortgagees. 'To. take 
oniy-arfew cases, managers of joint undivided 
"Hindu "families, Hindu widows, trustees 
_,of ttemples-or-other religious endowments, 
and: guardians of minors would fall in this 
` category.- There are no words, in the Act 


© > which indicate .the-intention of the Legis- 


latureiniregard to these various classes of 
Jandlords, ‘It-is indeed strange that an Act, 
whose assumed object is to afford protection 
should be silent in matters so 
vital as-this...On behalf of the tenants it has 
been.argued before us'that we must presume 
that «be Legislature intended to protect 
‘tenants irrespective of considerations that 
) interest 
" possessed. by -the landlords in the fand 
leased. I do not thinks we would be justified 
in presuming anything of the kind: We 
must.gather the intention of the Act, if 


E possible; . from .the, words -used. 


What is the meaning of the words “ under 
, any. power | ' used in section 9? The word 
' power? . oecuis- both. in. Indien. Acis and 


t 
- 


decisions of. the Judicial Committee of the 
Privy Council! and of various Courtsin India, P 
Confining my ohsérvations to the case df 
trustees, I may first refer to Prosunno 
Kumari Dehya v. Golab ‘Chand Baboo (3), 
where Sir Montague E. Smith in delivering 
tbe judgment of their Lordships observes : 

' But notwithstanding that property devot- 
ed to du: purposes is, as a rule, inalien- 
able, is, in thier Lordships’ opinion, 
an ae for the sheba of Property p 
dicated to.the wordship of an. idol.. 
incu; debts and borrow money for the oe 
expenses of keeping up the religious worship, 
repairing the temples or other possessions of 
the idol, defending hostile religious attacks, 
.and.other like obiects. The power, however, 
' to incur such debts must be measured by the 
existing necessity for incurring them. ‘The 
authority of the shebait of an | idol’s estate 
would appear to be in thisrespect analogous 
to that of the manager for an infant heir.” 

Regarding: the power of the .mane ger 
for an infant heir, the observations of Lord 
Justice Knight Bruceiün Hunoomanpersaud 
Panday v. Musammat Babooee | Munra? 
Koonweree (x) are quoted: “The power 
of the matiager for an infant heir to charge 
an estate not his own, is, under the' Hindu 
Law, a limited and “qualified power. It 
‘can only be exercised rightly in a case of 
need, or for the benefit of the estate.” 

In Palaniappa Chetty v.Sreemath Deivasi- 
kamony Pandaya Sannadh: (3), the power ' 
of a trustee to grant a. permanent lease or 
temple lands was considered. "Their Lord- . 
ships of the Judicial Committee held that, 
unless a trustee is constrained thereto” by 
unavoidatle necessity orany benefits accrued 
to the charity, he cannot grant a lease in 
perpetuity of debutter’ lands at a fixed 
rate. They observe that it is impossible. 
to give a precise . definition of “benefit 
to -the estate, " but they indicate that the 
preservation of the, estate from extiriction, 
the defence against hostile litgation affecting 
it, the protection .ef.it-or “portions from- 
injury;or deterioration by inundation would . 
be benefits,”  . 

Referring to H unocmanpersaud Scase (x) 
their Lordships observe, “ in that particular : 
case in reference, to which this. language 
was..used, the ‘necessity’ for the loan 
would.appear.to have been plain and im- 
perative, the: PEDE to the estate; the 
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piéseréatióhs of its existence; ' obvious: ”’ 

"This-arid-sirhilar passages in the'judgment 
will hake it clear that the wo#d '' benefit ” 
is ised “in this context’-in a spécial sense. 

In the course of the judgment their 
Lordships fiirthér observe that itis a'breach 
'ofiduty'on the part of a shebaitin the'absence 

-of "fiecessity or 'benefit to gratit ‘a lease ‘in 
pérpétüity ata fixedrent. 
- An ‘argument 'was- advanced before the 
Judicial Committee thatthe charity will Be 
benefited By’ “a tràns&ctiom whith put-at the 
- Shebáit's! disposal a- ‘sum‘of money capablé 
of bélng ‘profitably used. ' ‘Their Lordships 
say that'no dtithority:has*beén citéd giving 
any: 'coriteti&nce'to the riotión' that a "shebást 
is entitled: "to sell debuller- "lands !sglely 
for the purpose of investing the price'só"as 
to “britigein‘ an income" largér “han "that 
derivéd from the probably safer and certain- 
ly more stable property, the land itself. 

These principles have not in the slightest 
degice been: departed from in Bawa Mágm- 
ram Sita Ram.v. Kasturibhai M anibhai m 
where it 'was- Held that' the disability: ofa 
shebait to make a pérriranent grant is not 
absolute‘ and "that, although” ‘the nianager. 
fot “the. time béing has ‘no power to make 
a peimanent -aliétiation" in the absence 
of pfoved necessity, yet the existence of 
justificktión- may- be ‘presumed from: the 
long: ‘lapse of fime"betwéen the alienation 
and? the ‘Challetige of ‘its ‘validity.. In‘ that 
particular case there was -an intétval. of-a 
hundred years: between the tdate-of sale; 
andthe date: ‘of the ^ ‘challange . of vits- 
validity: 

Ittis not-necessáry to refer to further 
decisions-on this subject andit may betaken. 
to bé'settled! law that the poweér‘of a trustee 

oz’ temple property is ‘lintited” ‘and ‘that an’ 
. alienation by hii in the’ absérice of necessity 
or benefit willinot be upheld. - 

THis being the ‘state! of -the-Jaw, ‘what: 
dc the words: “under any power” “im bectiong 
caanote? 'Can' it be sdid‘that’ the trustee 
can Cotivey the interest which he.can convey 
ouly;, when neces sity- exists or when the. 
alienation is for the benefit of the estate? 
‘In other words, if the construction ürged. 

on béhalf of the tenants is ddopted, ‘thie’ 
explanation to-section 9 will be: equivalent 
to this: “Land” means the’ full interest. 
which: a trustee cau -convey .undér. ‘the’ 
poer possessed - by. hiin, to’ convey trust 


. question at issue. 


property heh necessity! “exists: ior. the . 
‘alienation is for the benefit of the’ estate, 

T do not'think that this- construction. can 
be’ adopted. Tt has been argued: that there 
‘is ‘a statutory’ liability ‘imposed’ by virtue 
of "the^Act itself,' upon -trusteés to convey 


"thé-dland"and that this: constitttes sufficient 


necessity’ fo: justify an ‘aliénation.': The 
argument begs the ' question: 'because- the 
point to be decided by us is—Does- the: Act 
impose such'a statutory-liability ? 

The decisions bearing: upon- the interpreta 
tion of the word “power” used: in. the 
various Acts, ‘such as:'the Civil Procedure 


: Code and the Insolvency ‘Act, gives us very 


little assistance in understanding the exprés- 
sion ‘‘under “any power’’'in section:g.'I May 
refer to‘Fakey Chand Motichand-v. Motwhand 
Hurruckchand"- (8), which ‘deals with ‘the 
powér 've$ted-in the ‘Official. Assignee’ to- 
dispose : òf the“insolyent’s son's interest 
in‘ancestral property forthe paymeriticf-his 


debts and ‘two:other similar cases, Rangayye 
_ Clieti! v.. Thamkachalla M udah (9) “and 
‘Numa: Brahinayya Setti v. Chidaraboyinà 


(to). I:may also refer to-Jagabhai-Lalubhat 
v. Vizbhukandas Jagjivandas (ix), which 
refers to'the'expressiom in section 266-of the 
Civil Procedure Code (Act XIV ‘of 1882) 
“has disposing power which- he’ may 
exercise for his own benefit. ’ 

The provisions’ of the Land Acqtisition © 
Act, I of 1894, seems' to me to furnish:a'guide 
in: regard to ‘the determination of the 
In that Act are to. be 
found threeexpressions (1) persons interested 
in the land, (2) persons entitled to act, and 
(3) persons competent to alienate the land 
or having power’.to alienate ‘the * same. 
Section 3 (g) mentions’ trustees: “among 
persons entitled to act. The ‘clause’runs 
thus, ‘‘the following ‘persons - shall ' be 
deemed persons 'entitled to act’ asand 
to the ‘extet hereinafter provided, 
that is to"say, trusteés“for-'éther 'persóus 
beneficially interestéd shall: be ‘deemed 
the persons ‘éntitled ‘to’ act.with' reference 
to any’ such case, ‘and ‘that to- -the 
same extent as the persons beneficially 


t E 
^ 


"(8 7 B. js d dt p. 44178: nd. Jur 93: 4 Tnd, . 
Dect (N.S.) 294 | 
.'(o) ro M. 74: 6 Ind. Dec; (Ns 5) 757. 
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interested could have acted if free from 
disability. " If there are no persons com- 
petent to alienate theland, the Act prescribes 
that the compensation shall be deposited in 
Court and the Court shall order.the money 
to be invested in the purchase of other 
lands. In Kamini Debi v. Promotha Nath 
Mookerjee (5) and Ramprasanna Nandi 
Chowdhuri v. Secretary of State for India (6), 
it was held that a shebait is a person in- 
competent to alienate for the purposes 
of sections 31 and 32 of the Land Acquisition 
Act, I of 1894. 

Section ro contemplates various interests 
possessed by co-proprietors, sub-proprietors, 
mortgagees and tenants. 

Sections 29 and 30 deal with the apportion- 
. ment of the compensation. In great detail 

' provision is made in the Land Acquisition 
Act to safeguard the interests possessed by 
various persons in the land acquired. No 
such provisions are to be found in the Act 
under consideration. Are we to assume 
that the Legislature intended that the 
trustees should be compelled to sell the land 
and that he should in lieu of it receive 
money which should be hence forward at his 
absolute disposal? Ifthe landsin possession 
of trustees were intended to be included 
certainly we should expect to find some 
provisions in the Act dealing with the 
investment of the funds. To adopt the 
constrüction suggested on behalf of the 
tenants would be in effect to hold that the. 
Legislature intended the conversion .of 
trust lands into money without providing 
for the protection of the money 
obtained. 

We cannot assume that breaches of trust 
were intended to be facilitated by the Act. 
` "These observations may apply to the 
cases of all limited owners but we have 
nothing to do with the consequences that 
may follow from our interpretation of the 
sections of the Act. If thc Legislature 
dee s it necessary or desirable to extend 
further protection to tenants, the Act 
may be amended but we have nothing to do 
. with it. | 

Itissaid that this interpretation will cause 
hardship to the tenants. Under section 9 
the tenant may apply for an order directing 
the landlord to sell the land. There is 
nothing in:the section to compel the tenant 
to do.so. On his applying for a direction, 
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the Court is resjaired to pass an order direct- 
ing the conveyance of such interest as the 
landlord can pass. If the landlord cannot 
pass any interest, the tenant cannot acquire 
i m 


The contrast between section 9 of the 
Act and section 16 of the Land Acquisition. 
Act is very marked. Under the latter 
when the Collector has made an award the 
land “‘ vests absolutely in the Government 
free from all incumbrances.” The absence 
of these words in section 9 indicates con- 
clusively that the sale to the tenant does: 
not vest in him the land absolutely. 

For these reasons, I would answer the 
question referred to us in the negative. 

Memorandum of costs will follow. 

V. N. V. | : 

.Z. K£. Reference answered in the negative.. 
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OUDH JUDICIAL COMMISSIONER’S - 
COURT. | 
SECOND Civi, APPEAL No.236 OF 1922. 
' November 2, 1922. ; 
Present :—Mr. Dalal, A.J. C. 
RAM RATAN AND OTHERS—DEFENDANTS 
—APPELLANTS i 
Versus 
BINDA AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Estoppel— Voluntary statement about title 
another-— Admission of claim. 

Where a person makes a statement.ina Revenue 
Court that another person and himself are entitled | 
to certain property and asks for mutation of names 
to be made accordingly, such statement 
does amount to an ‘admission of the claim 
of the other person, where there has been 
no claim on the: part of the ‘latter, | 
and'the person making the statement is not pre- 
vented from asserting his right to the entire prop- 
erty 4 a Civil Court subsequently. [p. 833, cols. 
x & 2. 

Chekhay Singh v. Jote Singh, 1 Ind. Cas. 166; v2 
O.C. 288; 31 A. 73; 11 Bom L. R. 69; IAC. W.N. . 
274; 6 A. L. J. 300; 9 C. L, J. 151; 5 M. L. T. 167; 
19 M. L. J.123; 36 I. A. :1 (P. C) followed. ` 

Second appeal against a decree of 
the Subordinate Judge, Unao, dated the 
18th April 1922, modifying a decree, dated 
the rzth August 1921, of the Munsif, 
Shafipur at Unao. . 

Mr. Girja Saran Lal, for the Appellants. 

JUDGMENT.—The view of the law taken 
in the first Appellate Court appears 
to be correct, No mention is made 


of 


a 


Wal: mayo 


^ - 
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. of the mortgage ‘at this stage be- 


cause the mortgagee has not” appealed., 


One Musammat Radha, who. had a. life- 


interest in the property in. suit, died and 


admittedly the plaintiff Binda was.the next 
reversioner to the property and ‘entitled 
to succeed to the entire property.” His 
‘nephews, the defendants, however, with 
his consent obtained mutation of. names 
about a month after Musammat Radha's 
death. This: was iu 1916. Consequently, 
the plaintiff who appears to have got into 
the hands of some money-lenders asserted 
his.claim to 
suit. - : JP 

"Ihe Court ‘of first instance, the Munsif 
of Shafipur, held that the plaintiff. was 
bound.by his statement in the mutation 


proceedings and entitled to only one-sixth . 


of the property in suit. The learned Sub- 
ordinate Tudge as an Appellate Court held 


that the plaintiff Binda’s statement did . 
not.act as an estoppel and decreed the entire. 


property to him. From that decree in 
favour of Binda the defendants 
appealed to this Court. |. .` 

Admittedly, the plaintiff 
of the property in suit and -has not lost 


his title by adverse possession. of the des .. 
< fendants. ‘The only estoppel of his title ‘is . 


said to be hisstatement (Exhibit B-2) made 


the entire property by ‘this. 


have. 


is the owner, - 


by him on 4th May 1916 in the Court of 


Assistant Collector. What he stated there 
. was that he and his nephews were heirs of 


Musammat Radha meaning really that: 


they were next reversioners of the prop- 


erty. He desired that mutation of one-sixth 


of the property may be made in his favour 
and of the rest in the names of the defen- 


dants. It was argued in this Court that. 


‘this statement amounted to-an admission 


- of: a claim. 
do not think that there can be any admis- 
sion of one. The facts of this case‘ are 
similar to. the; facts of the Privy Council 
case, Chokhey Singh v. Jote Singh (1).. In 
that.case also what was urged by way of 
estoppel was.a-statement in'the Court of 


But as there was no claim I : 


an Assistant Collector during the mutation 
proceedings to. the effect that the plaintiff. 


and. two others were in ‘possession of the 


: (1) rInd.Cas. 166; 12 0:0. 288;31 A. 73; II 


Bom: LR. 69.13 C. WENG 274716, As Le. 1091 9 l 
E 1 ki meres * * E z 2€ 6 s te 2: ee ~ Y e . aa neat denm x E dere ANNE zá VI is 
C. L. J. EAN 5 M. To De X07, I9 M Rok r » 3 zd EM can ‘be’ controlled, by thé Court and -jf E juntos 


A. :8 (P. 


ww 


oD in 
. v3 


— E 
ym A 


sequently. 


^ the 


Property iñ equal shares and that mutation 
of names may be made accordingly. It 
was held that such'a statement did not pre- 
vent: the plaintiff from asserting his right - 
to the'entire property in a Civil Court sub- 
Sequen Knowing this difficulty `of the 
defence the defendants attempted in the 
first Court to make out that there was some 
-dispute'between the parties and- that they 
arrived at a: family settlement 'or family 


Arrangement by which.the plaintiff accept- 
‘ed one-sixth: of the 


one-sixth: o .propety in order-to avoid- 
family litigation. -This :case- completely 
broke dowr in the First Court and it is cer-. 


tain that the plaintiff's statement’ was not 


the result.of any family settlement; artang- 


r 


‘ment or compromise. ane 


N. H. " 


-MADRAS HIGH COURT. -` 

SECOND APPEAL NO.1653 OF 1920., 

November, 15, 1922. E: 

_ Present :—Sir Walter S. Schwabe, Kr., 

Chief Justice, and Mr: Justice Wallace. 
| `, KOTTAL KUNHALIKUTTI- HAJI 
^ KARNAVAN AND MANAGER OF BIS 
, . .PUTRAVAKASA TAVAZHI 'l'ARWAD-— 
DEFENDANT NO. I—APPELLANT -` 
| UEYSUS ^ c : 


-MALIKKARAVIDAKOTTAI, KUNHAMA» 


-VAN AND OTHERS-- RESPONDENTS. 
" Malabar Law-—Tarwad—Maintenance of junior 
members— Principles applicable—Decree against kar- 
navan, form of. > 
The junior members of a Malabar /avwad are 


: entitled to receive maintenance out of the tarwad 


house, when there is no room for them in that-house, 


„and if the karravan makes an insufficient allow- 


ance, they are entitled to apply to the Court 
to determine what allowance is sufficient having 
ier to the circumstances of the family. [p. 834, | 
col2.].. - GE NEU - s- 
The general principle governing such cases is 
that, prima facie, the junior members living out of 
tarwad house should. be treated equally, 
‘but the ‘circumstances of each particular member 
.can be taken into consideration and it is for the 
.harnavan to... judge. how ‘much .each -particular 


member. should -get. | He. may take into account, 


circumstances like the health of a particülar child, 
or the education of a particularly intelligent child 
or a child with small intelligence, or- the earning 


capacity of the junior.member or apparently even 


a rich marriage.connection .by him. Property 
given to'a karnavan while he was junior member 
‘before he became kamayan “can also be taken 
‘into account. [p. 734, col z; 735,col 1.]..  « 
To some extent, this sliscretion-of the karnavan 
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" 
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member is aggrieved, he can apply to the Court 
for fixing his rate of maintenance. On such 
application very great: weight should be given 

-to the decision of the Aarzavan and it should not be 

' lightly interfered with. What is a reasonable 

amount of maintenance is a. question of fact. 

[p. 835, cols. 1 & 2.] 

Bkanat Thayu Kunji Aman. Ekanat Shungunni 
.Valia Kymal, 5 M. 71; 2 Ind. Dec. (N. $.) 50, 
relied on. 

Ordinarily, a decree in favour.of a junior member 
for maintenance against the arnavan should not, 
in the absence of special circumstances, be a 
personal one; but must direct him to pay main- 
. tenance out of the income and corpus of the tarwad 
properties. [p. 836, col. 1.] 

. Second appeal against the decree of the 
Court of the Subordinate Judge, Tellicherry 
in A. S. No. 19 of 1919, preferred against the 
decree of the Court of the District Munsif, 
Kuttuparamba, in O. S. No. 285 of 1916. 
` Mr. C. Madhavan Nair, fox the Appellant. 

Messrs. K. P. M. Menon, C. V. Ananta 
Krishna Iyer, T. S. Viswanatha Iyer, P. R. 
Narayana Iyer and Karunakara Nambiar, 
for the Respondents. 

JUDGMENT. 

Schwabe, C, J.—In this case the 

istrict Munsif and the lower Appellate 
Court have awarded to the plaintiffs main- 
tenance, the lower Appellate Court at rather 
a higher rate than the District Munsif, 
The plaintiffs are the junior members of a 

.larwad. The ist defendantis the karnavan 
of the tarwad. The 2nd .defendant is the 
next to him for that position. The decree 
has been made for arrears of, maintenance 
at the rate which has been found by the 
Subordinate Judge to be the proper rate, 
‘personally against the karnavan in the fol- 
lowing terms : “that the 1st defendant per- 
sonally and as karnavan of his tarwad 
do pay’’* * * *, ‘This form of decree 
‘does not seem to me to be right. I see 
-no reason for a personal decree against 
the karnavan which would involve the 
right of the minor members of this ta. wad 
.to arrest him if he did nut pay forthwith, 
although it may be, he may have none of the 
-property in his hands available for immedi- 
ate payment. We have had several 
decrees, which have come before this 
Court looked up and I have found none 
in which this form of dectee has been used. 
In No. 1036 of 1918 [Govindan Nair ^. 
KunjaNayar (1), on s:.cooa ap,e lf om the 

I) 5r Ind. Cas. 326136 M. L. : 
wu. x. 302; 26 xL T. ae ee ee pore): M 


South Malabar District; the form of decree 
approved by this Court was: “that this 
Court doth order and decree that the 1st 
defendant, as karnavun and manager of his 
larvead and from the income of the tarwad 
properties and also from the properties of 
the tzrwad do paythe plaintiff Rs. 216 for his 
maintenance due for the past three years.' 
In No. 48of 1916 [Kozhipurath Kunni- 
krishna Menon Karnavan v. Kezhipurath 
Kunhikavamma(2)\, onappea! from the same 
District, the decree approved by this Court 
was: “that the plaintifis do recover from 
their and the defendant's tarwad Rs. 1136 
being the amountof maintenance due for the 
plaint period, thatis, 6 vears." On the whole, 
I think, the former of those two forms, 
namely, that approved in Govindan Nair 
v. Kunja Nayar (x) is the better form, 
and the decree of the lower Appellate Court 
in this case must be amended by Pee 
made to conform with that form. 

It is then argued that the amount of main- 
tenance allowed in this case iswrong, because 
the lower Appellate Court has not applied 
the right principle in arriving at the proper 
figure and has allowed too much, and it 75 
argued on the other side that too little has 
been allowed. Now, the law seems to be this, | 
as stated by Turner, C. J.,and Kindersley, 
J.,in an apparently unreported case of the 
Madras High Court the judgment in which 
is set out clearly in Moore's Malabar Low 
and Custom at page 122. “Tike members 
of the larwad are entitled to receive mein- 
tenance out of the tarwad house, when there 
is no room for them in that house, anc if the 
karnavan makes aninsufficient allowance, 
the Anandravans are entitled to apply 
to the Court to determine what allowance is 
sufficient,having regard to the circumstances 
of the family.” The circumstances which 
may be taken into consideration on such 
discussion before the Court are dealt 


‘with in the case  Ekamat Thayu 
Kunji. Ama v. Ekanat Shungunni Valia 
Kymal — (3). The gener al principle 


is this: Prima facie the junior members 
living out of the tarwad house should be 
treated equally, but the circumstances of 
each particular one can be taken into con- 
sideration and it is for the karnavan to 
` (2 Ind, Cas. 471; M. 65; (1918 

ac w. S. oor 2; M. b. p 48. Exo PON 

(3 5 M. 71; 2 Ind, Dec. py 8.) 5o 
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‘judge how much each particular one should 
' get. He may take into consideration, no 
doubt, things like the health of a particular 
child, or the education of a particularly 
intelligent child ora child with small intelli- 
` gence, he can take into account the earning 
capacity of the junior member ; apparently 
it has been laid down that he can also take 
into account the fact that a particular 
person has himself made a rich marriage; 


and there are many other things which the. 


harnavan, in exercising his discretion as, 
so to speak, the father of this family, 
can take into consideration. To someextent 
all these are things which can be controlled 
. by the Court ; if a junior member is aggriev- 
ed, he can come to the Court and apply 
for maintenance and ask the Court to say 
what allowance issufficient. I think it is 
enough to say that, on any such application 
to the Court, very great weight indeed should 
be given to the decision of the karnavan 
and his decision in such a matter would 
not'be lightly interfered with. In this case 
. it is proved that certain members of the 
larwad and, in particular, the 2nd defendant 
have had provisions made for them by way 


of maintenance not by the present karnavan 


but by his predecessors, he having been 
- harnavan only for a short period ; and both 
the District Munsif and the Subordinate 
Judge have, to a great extent, in arriving 
at what they considered to be a proper 
maintenance for these plaintiffs, eliminated 
the individual arrangements which had been 
, made by those previous karnavans in regard 
to the 2nd defendant and other members 
of the farwad. But they have both, in ar- 
` rivingat what they think the right amount, 
taken the generality of those members 


so provided for and said. that that on an- 


average works out so much and I think 
quite properly the Subordinate Judge took 
that into consideration as a guide provided 


by past karnavans as to what was the 


- Sort of maintenance this /arwad was capable 
of paying toits minor members. 
find that he did anything more than look 
at it as a guide. It is also true that, in 
making that calculation for the purpose, he 
eliminated from consideration the amount 
which was going to the 2nd defendant. 
He does not seem to have had before him 
anything about the 2nd defendant to show 
why he got a considerably larger amount 


I do not 


than other members. I do not see any 
reason for saying that the figure arrived at 
is wrong, and certainly I find no reason 
for saying that it is wrong in law, what was 


the reasonable maintenance is a question 


of fact and on the facts before the Courts 
the figure was arrived at. I cannot find any 
reason to say.that there was any error in 
law in arriving at that figure. I think it 
right to say something further. In this 
case a discussion took place in both the 
Courts below as to whether some property 
which the karnavan had got for his own 
maintenance before he became karnavan , was 
to be taken into consideration, or whether 
the amount that he was getting and wanted 
as karnavan should be taken into consider- 
ation. In my judgment, he is, in respect 
of property which he is using for his own 
maintenance, in the same position as other 
members of this tarwad who have got 
similar property made available for their 
maintenance. Inarriving at the amount 
of maintenance that should be paid, the 
income is, of course, to be considered and as 
against the income, the proper expenditure 
to be met by the karnavan for managing 
this farwad is to be taken into consideration. 
But the property that the karnavan is in 
enjoyment of himself under some arranges 
mnt by a previous karnavan is merely 


useful as a guide in the same way, as .the 


properties in the possession of other members 
of the larwad are useful as a guide in arriving 
at the reasonable amount. But all those 
grants, the grant to the present karnavan, 
the grant to the 2nd defendant and the grant 
to the other members of property in lieu 
of maintenance are subject to revision by 
the kaynavanina proper case. It has been 
laid down, and I think rightly laid down, 
that that revision can only take place if he 
proposes to substitute for the maintenance 
provided in this way some other proper 
maintenance. How. this decree is to -be 


‘met, how the maintenance of those minor 


members for the future is to be paid, is a 
matter for the karnavay to decide, and 


. he can, if he thinks it right, look into the 


position of' every member to the zarwad, 
and he would be perfectly justified in saying 
that one member was getting too much 
and another member was getting too little 
and he could alter and re-adjust the inci- 
dence of the burden of the expenditure 


+. 836 


of this tirwal. I need hardly add that 


he must, in exsrcisiug any such powers, 


act honestly and in the general interest 
" ofthe íarwad and not of course in his own 
p2rsonal interest as opposed to the general 
interest. 

I think that disposes of everything in this 


case and this appeal must be allowed to the. 
in the way 


extent of varying the order 
' suggested by me. 
My brother points out to me that it may 
be too general a statement to say that a 
personal decree againsta karnavan can never 
be given. “I can conceive those cases where 
it would be right that there should be a 
- personal decree. All I meant to convey 
“is that the ordinary decree in the first 
instance in the absence of special circum- 
- gtances should be a decree in the form 
" suggested by me. i 

. As regards costs, on the whole, I think that 
‘respondents Nos.. I to 9 must have their 


costs against the tarwad. The memorandum 


of objections of respondents Nos. x to 9 is 
dismissed with costs of the appellant and 
^ the memorandum cf ‘objections of the 


IOth respondent is dismissed without costs. . 
Wallace, J.—I agree and have nothing - 


. toadd ". | 
V. N. V. - Appeal allowed. 
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MADRAS HIGH COURT. . 
AFPEAL AGAINST ORDER NO. 590F 1920. 
January 24, 1923. 


Presenti -—Mr. .Justice Oldfield and Mr.. 


Justice Venkatasubba Rao. 
, K, V. R. RM. VR. RAMANATHAN CHET- 
. "[IAR DEAD AND OTHERS—APPELLANTS 
l Versus 2 ` 
. A. VENKATACHELLAM CHETTIAR 
DEAD AND OTHERS—RESPONDENTS, 
Civil Procedure Code ( Act V of 1908), O. X X I, 


. 2— Agreement pending appeal not to execute’ 
' "decree against.certain defendants— Appeal dismissed ' 
. + as settled out of Cowrt— Agresment whether can’ 
< b: pleaded in bar to execution — Payment mentioned | 


in execution application whether amounts to certis 
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fication— Order fixing upset price in sale proclama- 
tion—- Appeal, 

agreement pending an appeal-from a decree 
by which the plaintiff agrees to forego.a portion 
of the decreeamount andto recoverthe balance from 
certain defendants only and not to proceed against 
others, and in pursuance of which the appeal is 
dismissed as having been settled ont of Court, 
cannot be pleaded in bar to the execution of the 
appellate decree as against any of the defendants. 

Arumugam Pillay v.  Krishnaswami Naidu, 
56 Ind. Cas. 576; 43 M. 725; 12 I W. 41; 39 M. 
L. J. 222, followed. 

Chidambaram Chettiar v. Krishna’ Vathiyar, 
37 Ind. Cas..836; 40, M. 233; 21 M. L. T. 24; 5 L- 
W. 132; (1917) M. W.N. 44; 32 M.L. J. 13, distin- 
guished. i 

O. XXI, r. 2 of the Civil Procedure Code which 


relates to adjustments subsequent to the decree 


sought to be executed is inapplicable to the case 
of an adjustment of the decree of the Trial Court 
pending an appeal from it. ; 
The fact that payments: are mentioned bya 
decree-holder in his execution application as having 
been made towards the decree in pursuance of van 
adjustment of the decree does not amount to 
a certification of the adjustment within the mean- . 
ing of O. XXI, r. 2 of the Civil Procedure Code. 
Biroo Gorain v. Jaimurat Koer, 13 Ind. Cas. 
63; 16 C. W. N. 923; 16 C. L. J. 174, dissented from. 
An order fixing the upset price in a sale proclama- 
tion in execution proceedings cannot be questioned 


"in appeal. 


Sivagami Achi v: Subrahmania Ayyay, 27 M. 
259; I4 M. L. J. 57 and Ramanathan Chetty v. 
Semasundaram Chettiar, 37 Ind. Cas. 897; (1917) 


: M. W. N. 141, followed. 


Appeal against the order dated the 
21st January.1920 of the Court of the 
Subordinate Judge, Ramnad .at Madura 
in E. P. No. 142 of x9xg (in O. S8, No. x af 
1916 on the file of the Court of the Additional 


‘Subordinate Judge, Ramnad). 


Messrs. S. Subrahmanya Iyer and T.. G. 
Ramasami Iyer, for the Appellants. 

Messrs. T..M. Krishnasamt Iyer, M. 
Subbaraya Iyer and M. S. Vidianatha Iyer; 
for the Respondents. I - 


JUDGMENT.—In this case the first: 
defendant appeals against the order of the 
lower Court sanctioning tke proclamaticn 
of sale, fixing the upset price and the date 
of sale. The appeal is on the ground that 
under an agreement dated 20th July 1918 
the decree cannot be executed against the 


.Ist defendant. The lower Court's reasons 


for rejecting this contention are not clear 
but it appears to have rejected. it -with , 
reference to O. XXI, r. 2 of the Civil. Pro- 
cedure Code. In fact, the agreement was 
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made after the date of the decrée of the 
Court of first instance, but before the date 
of appellate decree of this Court, that appel- 
late decree being one dismissing the.apgeal 
as the matter had been settled out of Court. 

Itis urged, with reference to Chidam- 
baram Chettiar vw. Krishna Vathiyar (1), 
that the first defendant should have been 
allowed to prove the agreement. "The terms 
of the agreement are that,-of the decree 
amount of Rs. 36,000, only Rs. 33,750. shall 


be recovered, the recovery to be made. 
as regards half of that sum from the 2nd. 
defendant and half from the 3rd defendant ^ 


within specified periods. In case of default 
at the end of those periods the decree is to 
be executable, against at least those two 
defendants. For it is said (though this is 
disputed) that it-is another term.of the 
agreement that there is to be no recovery 
. from the 1st and 4th defendants. It is not 
necessary to settle that dispute, because the 
question is whether the agreement can be 
proved at all. We think that it resembles 
the agreement dealt with in , Arumugam 
Pillay v. Krishnaswami Naidu (2) and not 
that dealt. with in Chidambaram Chettiar 
v. Krishna Vaihvyar (r) It no doubt 
contains a provision for postponing. the 
liability, and it also contains a provision— 
this is its main provision—for the relinquish- 
ment of the right to recover Rs. 2,250 odd 
out .of the decree.amount. It has been 
suggested that Arumugam Pillayxw. Krishna- 
swami Naidu (2) was wrongly decided and 
that we should refer the case before us 
to a Full Bench with reference to an alleged 
conflict between those decisions. We do 
not think that there is any sufficient reason 


for distinguishing the present case from. 


 Arumugam Pillay v. Krishnaswami Naidu (2) 


ot doubting the correctness of that decision. , 


In fact, if necessary, we should have been 


prepared to consider the propriety of making : 
of Chidambaram - 


a reference in respect 
Chettiar v.. Krishna Vathiyar (1). We may, 


before parting with this portion of the case, - 


‘observe that there is no question of the 
application of O. XXI r. 2 as the lower 


Court appears to have stuppcsed ; tecause 


(1) 37 Ind. Cas. 836; 40 M. 233; 21 M. L. T. 


24; 5.L. W. 132; (1917) M. W. N. 44; 32 M. In-J.. 


13. 
(2^ 56 Ind. Cas. 976; 43 M. 723: 12 Tn W. 41i 
29` M. I, J. 222, y - : ? ee : att 
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‘to support the argument. 


“with the 
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that rule relates to: adjustment subsequent 
to the decree and Exhibit A was before 
the decree to be cxecuted was passed in 
appeal, and the ground on which the agree- 


ment is useless to the 1st defendant in these 


proceedings is, that it was superseded by the 
decree -of.the- Appellate Court, made after 
it. - DE 

Taking this view, we turn io other con- 
tentions, which have teen relied cn, ihat the 
agreement can te regarded by an efort 
of construction: as in fact an agreement 
made- subsequently to the decree, Since 
it had in fact been certified to the-Executing 
Court under O. XXI, r. 2. Weare unable 
to-understand- how an agreement made on 
one date can be regarded as having ‘been 
made on another or how there -bas keen 
auy certification, such as would ke necessary 
Reliance has 
been placed. on Biroo Gorain v. Jaimurat 
Koer (3), But we are unable to follow 
the course of that decision and can only 


_ suppose that it:was justified by the apparent- 


ly exceptional circumstances of tke case 
dealt with ‘in it. : We further cannot undey- 
stand -how, even if this agreement could te. 
treated as made after tke decree, there kes 
been anything resembling a` certificetion 
of it.. The mere fact that payments are 
mentioned in the execution application 
as having been made consistently with it is 
certainly not a certification. 

The appeal failing on this ground also, | 
there remains only an objection to the 


figure, which the lower Court, fixed es the 


upset price at which the sale was to te 
held. Sivagami Achi v. Subrahmamia Ayyar 
(4) and Ramanathan Cheliy v. Scmasundaram 
Chettiar (5) negative the right of a party 
to execution proceedings to raise any stch 
question by appeal at this stzge. 

- The result is that the appeal against 
order fails and is dismissed with costs 
- legal ‘represetitative of the Ist 
plaintiff. - Ls ' 
. The memorandum of obfections are not 
pressed* and are dismissed. There will be 
no order as to.costs in them. 

V. N. V. Appeal dismissed. 


,(3) x3 Imd. Cas. 63; 36 C. W. N. 923; 16 C. a 


= 74s E "C 
(4) 27M.259; 14 M. L. J- 57... E 
(5) 37 Ind. Cas. 8977 (1917) M, We Né T4... 
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'"POEKKUNURI DASARATHA RAO tU, CHEVURU SUBBA RAO, 
.. . MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS PETITION No. 2068 
OF 1922. 


January 24, 1923. 
Present:—Mr. Justice Krishnan and Mr, 
Justice Venkatasubba Rao. ; 
POKKUNURI DASARATHA RAO— 
PETITIONER—(PETITIONER IN C. M. P. 
No. 2537 OF I9g2I ON THE FILE OF 
THE Hisu COURT). | 
VEVSUS 

CHEVURU SUBBA RAO PANTULU, 

SECRETARY CO-OPERATIVE STORES, LTD. 

VIZIANAGARAM, VIZAGAPATAM DISTRICT 

— RESPONDENT. 

Co-operative Societies Act (II of 1912), s. 43 

2) (1), scope of —Dispute between officer and Society, 
whether can be veferred —'' Dispules touching business 
of Society,” interpretation of. | 

Under a resolution of a Co-operative Stores, 
a purchase committee was constituted consisting 
of a certain number of members and one of them 
was entrusted with a sum of money for the purchase 
of certain articles. The Stores claimed a balance, 
and the liability was disputed by the member. 
The Secretary of the Stores thereupon made a 
reference in writing under section 43 (2) (1) of the 
Co-operative Societies Act to theAssistant Registrar 
of Co-operative Societies who held an inquiry 
and passed a decree against the member. On an 
objection by the member that the whole reference 
was outside the scope of the section and wasinvalid : 

Held, (1x) that the dispute which arose out of a 
particular transaction of the Society was a dispute 
“ touching the business of the Society" and, there- 
fore, within the scope of the section ; 

' (2) that a dispute between a member who happen- 
ed to be an officer, on the one hand, and the Com- 
mittee or an officer, on the other, fell within the 
purview of the section; 

(3) that the reference was, therefore, valid. 
The expression ''disputes touching the business 
of a Society '' in section 43 (2) (1) of the Co-operative 
Societies Act is not confined to disputes regarding 
the internal management of the affairs of the 
Society or the regulation of the conduct of its 
business, but includes all disputes arising out of 
any transaction of the Society. 


- Application under O. XLVII, r. I 
of the Civil Procedure Code for review 
of the order of the High Court dated the 
28th day of July 1922 in Civil Miscella- 
neous Petition No. 2573 of 1921 presented 
against the order, dated ist February, 
r921,0f the Court of the Assistant Regis- 
trar of Co-operative Societies of Vizaga- 
patam Section, in Dispute Petition No. 
9o of 1920-1421. 


The Advocate-General and Mr. Y. Sur- 
yanarayna, for the Respondent. 
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ORDER. : 

Venkatasubba Rao, J.—The question tha 
was argued before us turns on the construc- 
tion of section 43 (2)(1) of the Co-operative 
Societies Act, II of 1912. 

The dispute arose between the petitioner, 
P. Dasaratha Rao, and the Co-operative 
Stores, Vizianagaram, in regard to sums of 
money that wereentrusted to the former for 
purchase of certain articles. The Stores, 
claimed a balance on the ground that, after 
Some adjustments had been made, the sums 
were found due and that the petitioner 
was wrongfully witholding it from the 
Stores. The liability was disputed and 
the Secretary of the Co-operative Stores. 
made a reference in writing to the Assis- 
tant Registrar who held an enquiry and‘ 
passed :a decree against the petitioner. 

Two contentions were raised before us 
by Dasaratha Rao. The first contention 
had reference to the interpretation of 
the words “touching the business of a So- 
ciety " in section 43 (2) (1). He contended 
that the present dispute does not fall within 
the said words and that the clause refers 
only to disputes regarding the internal 
management of the affairs of a Society 
or disputes in regard 1o the principles 
which would regulate the conduct of 
business; a dispute, for instance; whetker 
the Society should purchase and deal 
in a particular commodity or shculd take 
up a particular line of busincss werld, 
according to this construction, come witLin 
the terms of the clause; but a dispute 
arising out of any perticuler trensecticn 
would be outside tke scope of the seclicn. 
The words are, quite general and I zm 
unable to accept this contention. If the 
restricted construction contended fcr is to 
be adopted, I find great difficulty in under- 
Standing how such a dispute can arise 
between the past members of a Society 
inter se. 

The second contention was -that the 
petitioner was 2 Director, and that there- 
fore, wes an officer and that the words 
in the section exclvde ike cese of a dispute 
between an officer and the Committee or 
between an officer and an officer. ‘This 
contention, again, I am unable to accept. A 
dispute between a member and the Ccmmit- 
tee or a dispute between a member and 
an' officer is admittedly within the purview 
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of the section. It was brought to our notice 
that, under a resolution of the Society, a 
Purchase Committee was constituted con- 


sisting of six, of whom four were Directors: 


and two were members but not Directors 
and in his capacity as a member of this 
Committee the petitioner became indebted 
to the Society. For the respondent it was 
argued that the dealings which the Society 
had with the petitioner were with him 
qua member and not qua Director. This 
argument, so far as it goes, seems to me 
correct.. But I am prepared to go further 
and hold that, on a true construction of the 
words of the clause, a dispute between a 
member who happens, to be an officer on 
the one hand, and the Committee or an 
officer, on the other, does fall within the 
words of the section. 

‘I, therefore, reject both the contentions 
advanced by.the petitioner and inthis view 
it becomes unnecessary to decide the other 
questions argued by the learned Advocate- 
General before us on behalf of the respon- 
dent. 

"The application for review is, therefore, 
dismissed. In the circumstances, I would 
make no order as to costs. 

_ Krishnan, J.—I agree. ; ; 

V. N. V. Application dismissed. 


MADRAS HIGH COURT. 

CIVII, REVISION PETITION NO, 660 OF 1921. 
. September II, 1922. 
Present.—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 

NANDIGAM GANGAVVA 
PETITIONER—APPELLANT 
' Versus 
MADUPALLI VENKATARAMAVVA 
AND OTHERS—COUNTER-PETITIONEAS 
— RESPONDENTS. l 
— Civil. Procedure Code (Act V of 1908), ss. 64, 
115, O XXI, 7. 2—Execution of decree— Atiach- 
ment—Transfer with consent of decree-holdev, effect 
of— Tvansfeyee of decree, whether bound— Refusal 
to exercise power-— Revision. 
Section 64 of the Civil Procedure Codeis intended 
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` for the benefit of the decree-holder and it is open 


839 


to him to waive the benefit. There is no ‘public 
policy making it incumbent on a Court to avoid 
m alienation pending an attachment,  [p. 840, 
col.2] - ; 

An attaching decree-holder who, for valuable 
consideration, agrees with a purchaser of the 
attached property to withdraw the attachment 
is not entitled to go back on his agieement anda 
transferee from him with notice of the.agreement 
is not entitled to apply for execution of the decree 
by attachment of the same property. [p. 840, col. 2.] 

O. XXI, r. 2 of the Civil Procedure Code does not 
bar the purchaser in such a case from setting 
up the agreement as against the decree-holder’s 
claim for execution. [p. 840, col. 2.] | 

The transferee of a decree is not in a better 
position than the decree-holder himself and can 
put forward only such rights as the decree-holder 
himself had at the time of transfer and is bound 
by any agreement made by his transferor of which 
he had notice at the time of transfer. [p. 841, col. 1.] 

P. S. Krishna Aiyar wv. Savurimuthu Pillar 
50 Ind. Cas. 584; 36 M. L. J. 376; 9 L. W. 443, 
42 M. 338; (1919) M. W. N. 248, distinguished. 

Where a Court under an erroneous view of the 
law declines to give effect toits own findings and 
to release certain property from attachment it 
refuses to exercise a jurisdiction vested in it by law 
and its order is subject to revision under section 115 : 
of the Civil Procedure Code. [p. 841, col. 2.] 


Sundaram vw. Mamsa Mavuthar, 63 Ind. Cas. 


937; 44 M. 554; 40 M. L. J. 497; 13 L. W. 498; 
29 M. L. T. 269; (1921) M. W. N. 272, relied upon. 


Appeal against appellate order of the 
Court of the Additional Subordinace 
Judge at Klore, dated the 26th July 1927, 
in Appeal No. 38 of 1927, (A. S. No. 458 of 
1920 on the file of the Court cf the Süb- 
cid/nate Judge, Ellore, preferred  ogainst 
the order, dated the roth July 1920, in C. 
M.P. No. xr89 of 1920, in O. S. No. 755 cf 
I9I5, on the file of the Court of the 
Principal District Munsif, Ellore. 

Mr. C. Ramarao, for the Appellant. 

Mr. V. Suryanarayana, for the Respond- 
«nts. 


JUDGMENT. ‘This case arises from an 
application put in by the appellant 
before us to exclude from Court. sale 
a property which he had. purchascd 
while it was under attachment under 
an agreement made between  Lim,' the 
decree-holders, and the judgment-debtor 
that, on the purchese-money Rs. 200 
being. paid to the former, he. should 
no longer execute the decree against: the 
property purchased and that the attachment 
should be withdrawn. 2 


a 


- te i a t 
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—. The decree-holdérs have now transferred 


eir decree to one Venkataramayya, the 
ist respondent, and- he is now trying 


to.execute the decree by selling this very 


property. He has also applied for execution 
. against the other properties as well; but 


we are:not concerned: with that portion 
of the‘ execution application. The main 


` = question that has to be decided in this case, 


. on. the facts found is, whether, because 


` 
nd 


..tion. . 


the’ property was under attachment at the 


“time that the appellant purchased it, sec- 


ti0n..64 of thé.Civil Procedure Code is a 
bar against his- plea that the property 
should not be proceeded against’ in execu- 


The | District Munsif .held. that the 


section was nota bar asit did not make 
-the alienation absolutely void. but only 


void to the extent of the claims enforce- 
able' under the attachment and. that the 
decree-holders having - entered. into ..an 
agreement and received full consideration 


‘for it that they would not proceed against 


erty had ful! 


. Sars his pleas. 


the appellant's property, they were bound 
by. that contract and could not rely upon 
section 64 and insist on selling the prop- 


' erty again. ‘According to him, section 64, 


being a section enacted. for the benefit of 
decree-holders, it. was open to them to 
waive such a benefit. 

Against the order of the Munsif there 
was an appeal to the Subordinate Tudge. 
He also found all the facts in favour of the 
purchaser, namely, that the sale-deed, Ex- 
hibit A, by whichhe purchased the prop- 
consideration, that the 
agreement set up by him was true and that 
the purchase-money was paid to the decree- 
holders, in pursuance of ‘that agreement. 
There seems to have been at the same 
time an agreement that the purchase-money 
was to be takez in full satisfaction of the 
decree. "That was, however, an arrangement 
primarily fer the benefit of the judgment- 
debtor; that arzangement as it amounted to 
an adjustment of the decree between 


“parties, wouidefall under O. XXI, r. 


:2 and could not be pleaded in -execu- 
tion; but so far asthe appellant’s. claim 


"is concerned, his plea is only that the 


property purchased by him should not ke 
sold and the cnly objection that could 
be raised against, him is that section 64. 
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The Subordinate Judge in appeal, though 
he found all the facts in favour ,of the pre- 
sent appellant, nevertheless, came to the 
conclusion that it could not be disputed 
that,no satisfaction of the decree having 
been recorded, the decree continued in. 
force and was executable against all the’ 
attached properties. He thought that the 
transferee decree-holder was entitled to 
sell again the present appellant’s property 
as it had not been sold to him at all. It is 
not, however, clear whether he puts the case 
under O. XXI, r. 2 or under section 64° 
of the Civil Procedure Code. If it is 


“the former, it is clear that the rule has 
“no application so far. 


as the pur- 
chaser, the appellant, is concerned. 
He is not interested in insisting upon any 
adjustment of the decree. All that 
he is concerned "with is, that his property, 
should not be sold in execution. It does © 
not matter to him whether the decree should 
be executed or treated as adjusted so long 
as the contract between him and the origi- . 
nal decree-holders is enforced as against 
the latter and their transferee. | O. XXI, 
i. 2 does not, therefore, bar’ his conten- 
tion. TEC 4 | . “3 
As already stated, the question that real- ^ - 
ly arises is one of the construction and'effect 
of section 64, Civil Procedure Code. We 
are inclined to think that the view taken by 
the Munsif is the correct one. The section 
is really one intended to benefit the decree- 
holders so that they may not be impeded by 
any alienation pending attachment in exe- 
cuting their decrees.: The benefit being for 
the decree-holders we areinclined to think 


‘that he could waive the benefit. and as, in 


the present case, the decree-holdeis „had: 
entered into an actual ccntract with tke 
purchaser, they’ cannot be permitted to-go 
back upon their contract and insist-upcn tke 
application of secticn 64 in their favcrr. 
To allow them to do so would be clearly io 
perpetrate a fraud, We see nothing in 
section 64 that necessitates stch a con- 
structicn as that. d 
Numerous authorities Leve.keen cited: 
to us regarding the applicaticn cf O. XXI. - 
t. 2 but none of them have got eny 
bearing on the present case and, therefore, 
we do not propose to refer to any cf.them, 
No case has been cited as .regaics.tke ccn- 


: struction of section 64, We have, thetrclore, 


- 
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to decide the' question arising here on 
the language of that secticn. There is no 
particular "publie policy underlying the 
section which makes it ineumbent on the 
Court to void an alienaticn pending an 
attachment, the section being intended 
only to help the decree-holder to realise 
his decree: amount. l i 

. It was finally argued that, whatever 
obligations there might be upon the decree- 
holder to act according to his agreement, 
such obligations did not pass to the 
transferee-decree-holder and that it was 
operrto him to sell the property in execution. 
We are unable to accept this argument ; 
for the transferee  decree-holder in this 
case is proved to have had knowledge. of 
the agreement between the decree-holdeis 
and purchaser before transfer, Furthermore, 
a transferee decree-holder can be allowed 
to put forward only such’ rights as the 
decree-holder had at the time of trans- 
fer; and. as, in this case, the decree-holder 
was bound by the arrangement, we 
musttake it thatthe transferee was also 
bound by it. The case cited in 
Krishna Atyar v. Savurimuthu Pillai (1). 
has no bearing on the present case at 
all for there the transferee decree-holder 
was entirely within his mghts because the 
decree-holder himself had the right of 
executing the decree in spite cf the ante- 
rior adjustment with the judgment-debtcr 
a3 the adjustment had not been certified 
to the , Court under O. XXI. r. 2, If 
we may ‘respectfully say so, it was righ/ly 
held that there was no cause of action 
against the transferee. The cause of acticn 
against the decree-holder was based cn 
his failure to perform his statutory duty 
of certifying to the Court the adjustment 
that he had entered into with the judg- 


ment-debtor. Such a duty did not devolve | 


upon the transferee at all. 

The point has also been taken before 
us that no second appeal lies in this case 
as the matter arises in the execution of a 
small cause decree. This seems to be so 
and the second appeal must, therefore, be 
dismissed; but we are prepared to allow 
the second appeal to be converted into a 
revision + petition under  secticn IIs of 


` (1) . 50 .Ind. Cas. 584,36 M. L. J. 376; 9 L. We 
4433 42 M. 338) (1919) M. W. N. 248, 


the Civil Procedure Code. It is argued for 
the appellant that,in that view, we should 
set aside the decree of the lower Court 
as well.. But section 102 does not affect 
the right of appeal from such a decree 
but only the right of second appeal. It 
is not necessary to decide if there was a 
right of appeal in this case under section 
47 of the Civil Procedure Code on the ground 
that the purchaser of a property attached 
is a representative of the judgement-debtor, 
in disputing the right of the decree-holder 
to sell it. as we are setting aside the Sub- 
ordixate Judge’s order on another ground, 
Assuming the appeal was a competent 
one we must still hold that the order of the 
Subordinate Judge was one falling under 
section 115, Civil Procedure Code as he 
entirely misconstrued the legal position 
iu the case and refused to release the prop- 
erty from attachment as he should have 
done. Having found that there was an 
agreement as pleaded- by the purchaser, 
and having found all the factsin his favour, 
the Subordinate Judge has, bya mis- 
take of the law that he made, declined 
to give effect to his findings and to 
release the property from attachment as 
he should have done. Where a Court by 
an erroneous view of the law refuses to 
exercise a power which it has got or exer- 
cises a power which it assumes it has, but 
it has not really got, the case would be 
one falling under section 115 of the Civil 
Procedure Code, We may refer to the most. 
recent decision of the Full Bench | of 
this Court in Sundaram v. Mamsa.Mav 
thar (2) for this view, 
‘In these circumstances, we think this is 
a fit case for interference under section 
115 of the Civil Procedure Code and we set 
aside the order of the Subordinate Judge 
and restore that of the District Munsif. 
Ás regards costs, we think it right fo make 
the parties bear their own costs in the 
lower Appellate Court and in this Court. 
VAN. Ve ; Order set aside.. 
(2) 63 Ind. Cas. 937' 44 M. 554; 40 M. L. J. 
497; 13 I. W. 498 29. M. IL. T. 269; (1921) M. 
W. N. 272. CHE 
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| MADRAS HIGH COUET. 
| Crrv.Crvir, COURT APPEAL No. 17 OF 1922. 
dA January Ir, 1923. 
Present ;—Sir Walter Schwabe, Kr., Chief 
PIE justice, and Mr. Justice Wallace. 
KISHTAPPA CHETTY—DEFENDANT— 
APPELLANT 
| ‘Versus l 
- LAKSHMI AMMAL — 

l PLAINTIFF — RESPONDENT. 

Limitation Act (IX of 1908), s. xo, ‘Sch. I, 
. Arts. 49, 120, 145, applicability of—'* Trust for 
specified purpose”, meaning oj—' Deposit,” what 
is—Swit to recover property entrasted— Limitation. 

Plaintiff gave certain jewels to the defendant, 
a co-parcener in the same family, to enable the 
latter to raise a loan by a pledge of the jewels. 
Subsequently, by a family arrangement, it was 
agreed that the plaintiff should get a life interest 
in the jewels and the defendant undertook to get 
back the jewels and return the same to the plaintiff 
in a'few days. Inasuit by the plaintiff fot 
_ recovery of the jewels: 

Held, that the defendant was constituted an 
‘express trustee in whom the jewels became vested 
for a specific purpose within the meaning of sec- 
tion ro of the Limitation Act and the suit was, 
therefore, governed by that section. 

Per Schwabe, C J.—-Assuming that there was no 
express trust under section 10 of the Limitation 
Act, the case would be governed by Art. 145, 
‘and if not covered by Art. 145, would be covered 
by Art. 120 of Schedule I to the Limitation Act. 

.The phrase ''trust for a specified purpose” 
in section ro of the Limitation Act connotes the 
same idea as ‘‘express trust” in English Law, 
and is used in the section in contradistinction 
to trusts arising. by implication of law, trusts 
resulting and .trusts constructive. [p. 843, col. 2.] 

The word ''vested ", in section 10 of the Limita- 
tion Act means no more than properly having 
control of the property. [p. 843, col.2.] 
`` Bhurabhai v. Bai Rukmani, 32 B. 394; 10 Bom, 
L. R. 540, Soar v. Ashwell, (1893) 2 Q. B. 390; 
4 R. 602; 69 L. T. 585; 42 W. R. 165 and Adminis- 
ivalor- General of Bengal v. Kristo Kamini Dassee, 
31 C. 519; 8 C. W. N. 5oo, relied on. 

. The word “ deposit ” in Art. 145. of. Schedule I 
to the Limitation Act is not confined to the strict 
meaning of ''depositum" in Roman Law, but 
extends to all cases where one man's property is 
handed by that man to another, so that, the latter 
becomes a ''depository " of it unless there is 
` something in the terms of the handing over, which 
would prevent his beiugtreatel asa person with 
whom it was deposited at all. [p. 843, col. 2.] 
t~iGopalsami lyer v. Subramama Sasri,12 Ind. 
Cas. 207; 35 M. 636; (1011) 2 M. W. N. 196; 10 
M. L. T. 572; 22. M. L. J. 152, Observation of 
Sadasiva Aiyer, J., in Narayanasamy Thevar v. 
Aiyasamy Iyengar, 18 Ind. Cas. 921; 24 M. L.'J. 
184 and of Hill J, in Administrator- General. of 
Bengal v. Kristo Kamini Dassee, 31. C. 519; 8 
C. W. N. 500, not followed. DP 
. Ea Coggs v. Bernard, x Sm. L. C. (ith Ed. 173 at 
p. 191; 2 Ld, Raym. 909; 92 E. R 107, referred to, 
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Art. 49 of Sch. I to the imitation Act 
deals not with suits for r-covery of property.deposit+ 
ed with another but only with those in respect 
of property wrongfully taken or wrongfully de- 
tained, [p. 844, co,*2.] 

Appeal against a decree of the Court of 
the City Civil Judge, Madras, dated the gth 
March 1922, in Original Suit No. 132 of 
1921. 

Mr. M. A. Thirunarayanachariar, for 
Appellant. 

Mr. C. V. Anantakrishna Atyer, for the 
Respondent. < 


the 


JUDGMENT. -. a 
Schwabe’ C; J,—This is an appeal from 
the City Civil Court in a suit in which the 
p'aintiff sought to recover certain jewels 
or their value, and an order was made for 
their return or for their value, Rs: 1,000. 


The facts of the case are that the jewels 


in question being in the possession of the 
plaintif were handed by her to the defen- 
dant on terms that he might pledge them 
for a short time forhis own benefit and then 
should redeem them and 
to the plaintiff. While the jewellery was 
still in his possession or in the possession 
of the pledgee with whom he had pledged 


return them’ 


them, the plaintiff and the defendant and . 


other members. of the same family, 
the plaintiff being the widow of a brother 


of the defendant, entered into an agreement ` 


Exhibit A. By that agreement the‘jewels 
in’ question were settled on the terms of 
Exhibit A, which was to the effect that they 
should be enjoyed by the, plaintiff during 
her life without power of alienation and 
upon her death they should be divided bet- 


ween the defendant and other parties to: 


the agreement. Within a short time of the 
making of that agreement the jewellery, if 
it was not alreadyin the hands of the defen- 


dant, came into his hands, for he was under | 


a duty to redeem it and there is no: 


evidence that he did not do so. At the 
time that Exhibit 
was an express promise by the defendant 
that he would within ten days obtain the 


jewels and deal with them in accord. 


ance with Exhibit A, In 1916 the plaintiff ' 


demanded from the defendant the return 
of the jewels and he refused. Slie -subse- 
quently took criminal proceedings Against 
him but was referred by the Criminal Court 
to the Civil Court, and in x92z she brought 


‘ 
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this suit. She alleged that she had dis- 
covered in 1917 that the defendants had 
sold the jewels in Ig12. The defendant 
denied that he did sell the jewels in 1912 
or at any time and there has been no find- 
ing of fact as to whether he has or has not 
sold them. 

The learned Judge has held that the suit 
is not barred by limitation because section 
10 of the Limitation Act applies and that 
the defendant is a trustee for the plaintiff. 
It is contended before us that section 10 
has no application and that the case is 
governed by Art. 49 and is, therefore, 
barred because the suit was not brought 
in three years after the demand and refusal 
referred to above. Section 10 applies only 
to ‘‘suits against persons in whom property 
has become vested in trust for any specific 
purpose." It has been held in Bhurabhai v. 
Bai Rukmani (I) that “the phrase ‘trusts 
for a specific purpose’ in this section is 
nierely.a more expanded mode of express- 
ing the same idea as that conveyed by the 
expression  'express trust' in English 
Law: anditis used in this section in con- 
tradistinction, to trusts arising by impli- 
cation of law, trusts resulting and trusts 
constructive." In my judgment that 
is a correct statement of the law and 
I think it is right to say that, wherever 
you have an 
comes under section IO aud no period 
of limitation avails him. What amounts 
to an express trust as opposed to a construc- 
tive trust was fully discussed in Soer v. 
: Ashwell (2). That was a case in which a 
Solicitor for some trustees received sóme 
of the trust monies on the terms that he 
was to invest them for the trust. It was 
held that he, by those terms, became an 


express trustee of those monies. In my 


judgment, in this case the true position 
of the execution of Exhilit A wes that, 
when the jewellery came into the bands 
cf the defendant, a party to that agreement, 
he, by his agreement, had undertaken to 
hold it and apply it in accordance with the 
terms of Exhibit A and was thereby consti- 


tuted anexpress trustee in whom the prop- 


erty was vested for that purpose. i do 


(1) 32 B. 394; 10 Bom. L. R. 540. 
(2) (1893) 2 Q .B. 390; 4 R. 602; 69 L. T, 585; 
42° Wi Re- 165. 


express trust, the trustee. 
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not tuink ‘that the word “vested” in 
section IO means anything more than pro- 
perly having control cf the property. 
The jewellery was accordingly held by him 
from that time forward on terms that he 
should hand it over to the plaintiff, it alive, 
.or, if dead, should hand it over to himself 
and others entitled to 1t in reversion. I, 
therefore, agree with the decision of the 
learned Judge of the City Civil Court. 
I agree with the decision of the mzjoiity 
in Administrator- General of Bengal v. Evisto 
<amint Dassee (3) which supports this view, 
I wish, however, to deal also with the 
other point, namely, whether, assuming that 
there is no trust, the case is governed by 
Art. 145 or by some other Article of the 
Schedule to the Limitation - Act. For ` 
this purpose one has to consider the 
terms on which the defendant originally 
got the jewellery into his possession. 
The terms were that he might use the jewel- 
lery for his own benefit by pledging it and, 
if not so required, if and when redecmed, 
he should hand it over to the plaintiff, 
Art. 145 refers to suits against depositories 
or pawnees to recover moveable property 
deposited or pawned ; the period of limi- 
tation is 39 years from the date of the deposit 
or pawn. It is argued that the word “depo- 
sit” there must be ccnfired tathe strict mean - 
ing cf “ depositum ” in Romman Lew and 
there is seme authority in support of that 
view. There isa judgment to that effect 
of Sadasiva Iyer, J., in Navayanasamy ` 
Thevar v. Atyasam, Iyengar (4) where it 
was unnecessary for the decision, and of 
the Bench in Gofelasam. Iyer v. Subra- 
mania Sastrt (5) where, as tke Court was 
kolding that the time had not expired, 
it was also unnecessary for the decision. 
There is also the dissenting judgment of 
Hil, J., .in Administrator-Geneval ` of 
Bengal v. Kristo Kamini Dassee (3). 
Lcoked at frem the pcipnt of view of the 
RcmanLaw, I do not think that the handing - 
over of property in tkis case by the plaintiff 
to the defendant was a depositum. I 
think it is more in tbe nature of commc- 
datum. There are six kinds cf bailment 
referred to in Roman Law and set out in ` 


(3) 31 C. 519; 8 C. W. N. 500, 

(4) 18 Ind. Cas. 921;24 M. E. J. 184. 

(5) 12 Ind. Cas. 207; 35 M. 636; (1911; 2. Ms : 
W. N. 190; 10 M. L. T. 572; 22 M, L. J. 152, 
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- Retail in the famous judgment of Holt, C.J., 
iu Coggs v. Bernard (6). But the I ndian 
Limitation Act was.meant to provide a 
simple guide to covet every possible case 
: that might come before the Courts in India. 
“= ts obvious ‘that the intention was merely 
.tohave to look up the particular suit and 
you find the answer in the First Schedule. 
| "The results, itis true, are not very happy, 
but I cannot believe that it was the inten- 
tion of the framers cf the Statute that the 
various District Munsifs throughout India 
ot other Subordinate Judges who have to 
administer the law should study either 
Cogss v. Bernard (6) or the Roman Law 
in order to. ascertain what was the true mean- 
ing of the Art. 145, I think they meant to use 


simple and plain language and they used, 


the. word ‘ depository ' and, in using that 
word, they meant simply to say that, where 
one man’s property was handed by that 
„man to another he became a depository of 
-it, unless, of course, there was something in 
the terms of the handing over which would 
prevent his being treated as a person with 
whom it was deposited at all. It is almost 
impossible that, whenthey were making a 
period of 32 years applicable to cases of 
goods handed over eitker for safe custody 
or in pledge, they should have intentionally 
made a shorter period tor cases of goods 


handed over for the advantage of the per- 


son to whom they were handed. It would 
‘be most illogical to allow a shorter period 
in the case where the depositor, if I may 
use the word, gets the advantage than is 
allowed in the case where depositee is merely 
' doing something for the advantage of 
the depositor, and it is to be okserved that 
cases not coming’ under Art. 145 come no- 
where, unless indeed they can be brought 
within the words of Art. 49.. Art. 49, if 
intended to cover cases like the present, 
is most curiously worded, for it is for suits 
for other specific. moveable property than 
property lost or acquired by theit or dis- 
. honest. misappropriation or conversion or 
for compensation for wrongfully taking or 
for wrongfully ‘detaining’ the same, and the 
period of limitation is three years from the 
time , when the property is 
; taken ot injured or when the detainer’s 
possession becomes volawful.- It seems-to 
^ (6) r Sm. -I C (rrth Ed.) "2 baki I9t: 2 Ld. 
Parmi 909; 92, is Re 104: | ka 
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r 


me that an entirely different class of suits 
is being dealt with—not suits fcr recovery > 
of property deposited with another hut. 


suits in respect of property wrongfully 
taken or wrongfully detained. Itis to be 
observed that, if this is not so, there would 


[1023. . 


- 


be two different periods allowed in “respect | 


of goods deposited strictly so called ; 
for, where goods are deposited for safe 
custody only, and a demand is made for 
their return and, refused, those goods 
become wrongfully detained and there would 
be a period of 30 years under Art. 145 and 


a period of three years under Art. 49 and 


it is- not probable that the Legislature 
intended to arrive at that result. I think 
that thatis an argument in favour of tbe 
view that Art, 49 is not dealing witb the 
articles deposited in any sense, and it 
would follow that it is an argument in 
favour of holding that Art. 
more than the depositum cf Roman Law. 
In my judgment, if this case were not 
covered by section. ro, it would b 
covered by Art. 145 | 
covered by Art. r45, it is not provided for 


at all and would, therefore, be covered by 


Art. 120, and the suit is in time. 

For these reasons, in my judgment, 
this appeal must be dismissed with’ costs. 

Wallace, J.—1 agree that. section ro 
of the Indian Limitation Act applies and 
it is sufficient to dis spose of this case. 

This is in effect a suit by a widow for 
property in which she had a life-interest 
under a deed of maintenance executed. by 


all the members of the joint family prop- 
erty withheld from her by the manager 
of the joint family. Whatever were the 


terms by which the defendant originally 
came into possession of the jewels, he, 


whenever he subscribed to Exhibit A, whi ch 


declared that the jewels were to be theprop- 
erty of the plaintiff for her life time and 
then promised, as was found in the judg- 


ment in the previous case, Original Suit . 


No. -427 of 1919, on the file of the lower 
Court, to return them to her within ten 
days, evidently then either having them 


himself in his possession or being able to. 
obtain them within that period, consti- . 
tuted himself, 


so long as he held. them 
and did not return them o her, a trustee 


of themon her behalf. And having regard | 
- to his definite pone to return them he. 


145 covers — 


and if it is not. 
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tad them in trust for a specific purpose, 
while from his promise and the terms 
Exhibit A itseems to me ‘clear that the 
jewels were considered then- to be in the 
possession cf the 
therefore, vested in him. I see no difference’ 


in his position from that of a managing” 


memberof a joint family, whois withholding 
from a widow in the family entitled to main- 
tenance property which that widow on the 
arrangement of the joint family itself is enti- 
tled to have in her own possession and which 


the manager is bound at her request to hand: 


over to her for her lifetime. That would 


cleariy be a case in which the property: 
fot- 
assoon as he continued' 


has become vested in the' manager 
a specific purpose, 
tohold it after the family arrangement came 
iuto force, and where the manager would be 
in the fiduciary relationship from that time 
and would be bound to hold the property 
for her as directed by her. In tkis view, 


' the defendant is, at the very least, a trustee” 


de son tori if that expressicn may Le used, 
and is certainly an express trustee in Eng- 
lish Law as!aid down in Soar v.Ashwell (2). 
It seems to me further clear, as indicated 
above, that the property was, on the date 
of Exhibit A, vested in the defendant-for 
a Spear purpose. 

I, therefore, agree that section 10 appli ies 
in terms and that the appeal must be dis- 
missed with costs. 

V. N. V. 


Appeal dismissed. | 
Z. K. : 
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fem one: place io’ anoihey— Presumpiion. 


Custom is not always logical and Courts should 


guard against the danger of seeking, to extend 


custom ‘by logical. ‘processes, e Ea by 
[p. 854, col. 1.] 

Bhambul Dewi v. Narain. a a9 Ind. Cas. 
572; 39 P. R. 1915; 103 PE: W. R. 13915; 8 P. L. 
R. 1916, referred to. 

Custom is not a matter of inference but of proof 
and it is the evidence adduced: in support of the 
custom set up that can and must alone be looked 
at to ascertain whether or not it.has been proved 
to exist. fp. 854, col. 1.] 

Proof of custom is not confined to judicial 
precedents alone and the fact that no: contest 
has taken place in the past may well raise a pre- 
sumption that the custom was so well recognised 
pup T one thoughtof contestingit. [p. 850, cols. t 


analogy. 


Hassan v: Jahana 71 P.R. 1904; 96 PL. R. 
I904, referred to. . 

The presumption in the case of a family descended 
from Hindu converts to Islam is that they follow 
Muhammadan Law. The presumption is; however, 
a rebuttable one. -[p. 849, col. 1.] 

Mahomed: Sidick v. "Haji Ahmed, 10 B. 75 
Ind.'Dec:.(N. S.) 383, Bat Baiji v. Bai Santok 
20 B. 53; 10 Ind. Dec. (N. S.)- 594, Mahomed 
Ibrahim Rowiher v. Ibrahim Rowther, 67. Ind. 
Cas 115; 45 M. 308; 30 M. L. T, 85; 26 C. W. N. 
793; (1922) A. I. R. (P. C.) 59; 43 M. L. J. 69; 
36 C. L. J. 64; (1922) M. W. N. 470; 24 Bom. 
L. R. 944, referred to. 

Where a person migrates from one place to an- 
other but maintains a close connection ~ with his 
family and brotherhood at his original home, the 


- presumption is that the members of his family are 


governed in matters of succession by the same 

tules as are in force in the original home of the 

family. [p. 848, col. 2; p. 849, col. 1.J 
Parbati :. Kumari Debi v.. . Jagadis: E bed 

Dhabal, 29 C. 433; 29 L A. 82; .6 C. W. 490 

4 Bom. LR. 365; 8 Sar. P.C. J. 205 (P. C.), male 
Among the Sheikhs, converts to Islam from’ 


-~ Hindu Ehatris, residing in the Jullundur Doab, 


a custom prevails whereby sons exclude daughters 
in the succession to their maternal estates, . and 


brothers exclude sisters in the succession to. the 


‘LAHORE HIGH COURT. 
FigsT Crvir, APPEAL NO. 507 -OF ' 1918; 
. November 28, 1022. 
. Present. -—Mr. - Justice Broadway and Mr. 
Justice Campbell. 


! NAJM-UD- “DIN AND ANQTHER—PLAINTIVES 


^ -APPELLANTS 
- VEYSUS - , . 
ABDUL HAMID AND.OTHERS— ` 
DEFENDANTS--RESFONDENTS. ` 


Custom, proof of—Migration, effect :of— Hindu : 


' estate of a childless brother. [p. 855,-col, 2.] 


First appeal from the decree of the Senior 


' Subordinate- Judge, Lahore, dated the. 29th 


-October 1917. 

Lala Mool Chand; R. S. and Lala Devi 

Bakhshi Tek Chand, and Lala Hargopal, 
for the Respondents. , 

JUDGMENT.—A. nee -table- showing 
the relationship: of the paxties and of the 
important witnesses in the case is attached 


, to this. judgment.* 


On the-.25th Tuhe 1913 Najri-udibin, 


_gon of Munshi Badr-ud-Din, Sheikh: of Lahore 
"Sot material to this report, 8d notpiinted TET) 


converts lo... Islam—Law , applicable— Presumption 
| Sheikh - converts to Islam in _Jullunduy | Doab-— 
; Succession—Davighiers v. Sons-—Family. migrating 


- 


. custom and not their personal law. 
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instituted a suit against his brother-in-law, 
Adbul Hamid, a minor, his daughter, Musam- 
mat Aziz Fatima, a minor, through the grar- 
dianship of Khan Bahadur Dr. Sayad Amir 
Shah and the said Sayad Amir Shah himself. 
W th him as co-plaintiff was joined one 
Girdhari Lal, son of Lala Wasdev, as Najm- 
ud-Din had assigned to the said Girdhari 


Lal ith of his interest in the property in: 


suit. The suit was for possession by parti- 
tion of 5-6oths share of certain moveable 
and immoveable property described in detail 
in the plaint and ith share of certain orna- 
ments which were also detailed. It was 
alleged in the plaint that Musammat Aziz 
Begam, wife of Sheikh Aziz Din,and mother 
of Abdul. Hamid, had died at Labore on the 
 x2th September 1908 leaving her surviving 
her sons Abdul Hamid and Muhammad Said 
and a minor daughter Musammat Hamida 
' Begam ; that Muhammad Said had died on 
the r3th September 1908 and that the 
plaintiff Najm-ud-Din had married Musam- 
mat Hamida Begam. It was further alleged 
that Musammai 
considerable moveable and immoveable 
property succession to which had devolved 
on her issue under Muhammadan Law 
and that, on the death of Muhammad Said, 
his property had devolved on his brother 
and sister under the same law. It was 
then alleged that on the irth October 
1910 Musammat Hamida Begam had died 
leaving a daughter Musammat Aziz Fatima 
and that. the plaintiff Najm-ud-Din, his 
daughter, Musammat Aziz Fatima, and her 


' brother, Abdul Hamid, succeeded to her 


estate in accordance with the Muhammadan 
Law ofSuccession. The plaint then went 
on to recite that. on the 23rd May 1911, 
the District Judge of Lahore had refused to 
recognize the plaintiff Najm-ud-Din and his 
daughter, Mussammai Aziz Fatima, as the 
heirs of Musammat Hamida Begam's estate 
and the plaintiff was thus forced to bring 
this suit. On behalf of Musammat Aziz 


. . Fatima the claim was admitted but the 


suit was contested by the other defendants, 
it being pleaded that the parties followed 
After 
protracted proceedings the suit was finally 
disposed of on the 29th October 1917, the 


plaintiff being awarded a decree against: 
: Abdul Hamid, defendant, for Rs. 550. The 
. Court below has held that the parties are 
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governed by custom and not by Muhammad- 
an Law and that by the ctstom fcvnd to. 
have been ‘ esteklisled Muscnimat Hemida 

Begam was excluded from succession 1o her 

mother’s estate by ker brothers, Abdul 

Hamid and Muhammad Said, and to her 

brother Muhammad Said’s estate by Abdul 

Hamid. The amount decreed was the 

share claimed by the plaintiff in the orna- 

ments said to have been left by Musammat , 
Hamida Begam. 

Against this decree the plaintifis have 
preferred this appeal, while the respondents 
have filed cross-objections. On behalf 
of the appellants we have heard Mr. Mool 
Chand while Bakhshi Tek Chand has 
addressed us on behalf of the respondents. 

At the outset, it was scught 1o make 
Dr. Amir Shah personally liable for tke share - 
claimed in the ornaments said to have 
belonged to Musammat Hamida Begam, 
but Abdul Hamid having assumed all 
responsibility Dr. Amir Shah hes been 
absolved from liability and Mr. Mool Chand 
has not asked for any relief against him. . 

The property in suit originally belonged. to 
M. Aziz Din who belonged to a family of 
Pirs whose home is at Sham Chaurasi 
in the Hoshiarpur District. It is said that 
the family was founded! by one Atu Nabi 
who (or whose father) was a convert to 
Islam from Hinduism. originally being Babal 
Khatris by caste. Fazal Elahi, father of 
M. Aziz Din, was apparently the last member 
of the family to act as the manager and 
guardian of the shrine, Instead of follow- 
ing in. his father's footsteps M. Aziz Din 
entered Government service and succeeded 
in amassing a considerable fortune. He 
married three wives from each of whom he 
had issue—sons and daughters. He was 
on bad terms with the sons of his first two 
wives and, in orderto assure the further 
comfort of his sons by his third wife, Musam- 
mat Aziz Begam, he madeau arrangement by 


. which he sold and gifted to her, in lieu of her 


dower of Rs. 20,000 the property the succes- 
sion to which is now in question. With his 
other property this suit is, not concerned. 
It is alleged, and has been found, that the 
property so sold and gifted to Musammat 
Aziz Begam beceme: her atsolnite estate. 
An effort was made on the part of Abdul 


' Hamid to show that ihe property in suit 


really belonged to M. Aziz Din and that the 
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transaction in favour of Mussammat Aziz 
Begam was mercly tenami for the benefit 


of her two sons. This contention formed 


the subject of Issue 12 which was decicud 
against Abdul Hamid, and hes been again 
advanced in ground 3 of the cross-objec- 


tions. There is, however, no materiel on | 


the record to support this contention which 
was not seriously. pressed. M. AzizDin's Will, 
Exhibit D' 4, (page 106 of printed book) and 
alease, Exhibit P. 40 (page 5 of printed 


book) were referred to and commented on 


but there is nothing in thesedocuments to 
suggest that the transactions were benami 
and the viewof the Courtbelow is obviously 
correct, It must, therefore, be held that 
Musammat Aziz Begam was ihe absolute 
owner of the property instit. She died on 
the rath September 1908 leaving her sur 


viving two sons, Abdul Hamid and Muham- | 


‘mad Said, and a daughter Musammat 
Hamida Begam. 
On the same, or the following day, Musam- 
mat Hamida Begam was married to the 
plaintif Najm-ud-Din, a kabin-nama being 
executed by him in which her dower was 
fixed a tRs. 20,000. Muhammad Said died 
on the 13th September 1908 and Dr. Amir 
Shah was appointed guardian of Abdul 
, Hamid and Musammit Hamida Begam by 
. Court. Musammat Hamida Begam gave 
birth to a daughter, Musammat Aziz 
Fatima, (defendant No. 2) and died on 
the 11th October r9ro.: 


Najm-ud- Din's claim is that he is. entitled 
under the Muhammadan Law of Succession 
toasharein (1) the property left by Musam- 
mat Aziz Begam, (2) the property left by 
Muhammad Said, and (3) the jewellery 
left by Musammat Hamida Begam. Abdul 
Hamid’s defence is that the parties follow 
custom and not Muhammadan Law and that 
by this custom sons exclude daughters 
from succession to their father’s or mother’s 
estate, and brothers exclude sisters from 
succession to the estate of a brother. He 
also contendsthat none of the ornaments in 
which Najin-ud-Din claims a share belorged 
to Musammat Hamida Begam. This last 
question was put in issue as Issue. No. 3 
and was decided against Abdul Hamid. 
This decision is attacked in. grounds Nos. I 
‘and 2 of the cross-objections. The finding 
of the Court below on this point is to be 


found at paza 637 of the printed book from 
line 21 to line 47. 

It will be seen that the conclusions are 
based oncertein admissions made by (1) Dr. 
Amir Shah 2s guardian of Abdul Hamid and 
(2) Elahi Bekksh, an old man who had been 
connected with the family for a very long 
time and was assisting Abdul Hamid. It 
has also been concluded that, “in all prob- 
ability" these ornaments had been given to 
Musammat Hamida Begam as her dowrv. 

This Jast theory is obviously untenable. 
At the time of Musammat Hamida Begam’s 
marriage both her parents were dead, her 
two brothers were minors and thete was ro 
oue who could have given ber anything’ 
by way of dowry. 

The adinissions attributed to Dr. Anir 


Shah are to be found at pags 28 and 32 of 


the printed hook At page 28 is an appi- 
cation dated the rath December 1909, (Ex- 
oq + . + 4 - z \ : 
hibit P-3ryin which Dr. Amir Shah asks 
the Court’s sanction to the sale of certain 
ornaments with the exception of ‘the 
ornaments valued at Rs. 2,50 approximate- 
ly, belonging to Musammat Hamida Begam, 


. minor daughter of Musanmuna! Aziz Begam, 
-in respect whereof a separate application will 


be submitted." At page 233 is another 
application dated the 7th October 1909, 
Exhibit P. 35, in which Dr. Amir Shah 
points cut thatthe weights givenin afarmer 
list of the ornaments sold were not accurate, 
and that *' the gold wala (ear ting) was, by 
niistake, entered ju the list of the ornaments 
of Musammat Hamida Begam, minor. Th=ze- 
fore, Ihave penned through the eutry in the 
listin red ink to-day.” © - 

. At pages 38, 39 and’ 74 are the lists 


.referred to. Doubtless, these applications 


contain admissions that Musammat Harnida 
Begam had ornaments to the approximate 
value of Rs. 2,500, but, as pointed out by 
the learned Senior Sub-Judge, Dr. Amir 


 Shah's admissious cannotbind Abdul Hamid, 


Their value is also very considerably re- 
duced, if not entirely taken away, when 
Dr. Amir Shah's evidence at page 422 
is considered. | 

Admittedly, at the time when these 


applications were made and the lists pre- 


pared, there. was no dispute between the 


minor, and Najm ud.Din was rendering 
Dr. Amir:Shah assistance in the collection 


and management of the estate. Dr, Amir 


848 
NAJM-UD-DIN 9. ABDUL HAMID, 


Shah states-in his cross-examination that he 
was sentforsome 5 or 6 hours after Musam- 
mat Aziz Begam’s death and the property 
“was made over to him on that or the follow- 
ing-day in the presence, inter alia, of Musam- 
mat Hamida Begam and Najm-ud-Din and 
that neither of them advanced any claim 
to any of the property or ornaments which 
were all said to belong to Musammat Aziz 
Begam, -and, further, that it was not until 
the death of Musammat Hamida Begam 
that Najm-ud-Din advanced any claims. 
‘The applications were brought to him by 
Najm-td-Din or the Munshi and were signed 


by him without his having any knowledge ' 


as to who was the heir of the deceased lady. 
The ornaments were with him for a year or 
so and given by himto Musammai Hamida 
Begam to wear. In the circumstances 
disclosed by this statement, it is clearly 
` impossible to place any value on the admis- 
‘sions in the applications and, still more 
impossible, to regard them as binding on 
Abdul Hamid. 
- "There is no admission by Elahi Bakhsh 
“and the mere fact that he wrote the appli- 
cations and lists cannot be regarded as 
amounting to one. Further, in his state- 
ment at page 417 he distinctly states that 
he wrote these documents at the instance 
of Najm-ud-Din and that he had no personal 
knowledge of the ornaments but thinks 
they belonged to Musammai Aziz Begam. 
Eliminating these so called admissions and 
the mere ''probability" of dowry having 
been. bestowed, Mr. Mool Chand has not 
‘been able to refer to any other evidence 
on which the decision of this issue can be 
supported, and it must, therefore, be held 
that the plaintiffs have failed to prove 
-that Musammat Hamida Begam died posses- 
sed of the ornaments in suit. T 
The real contention between the parties 
is, whether the family in matters of succes- 
sion follows Muhammadan Law or custom. 
“On this point, at first, the following issues 
' were settled :— 
“ (3)- Whether the parties ate not govern- 
ed by Muhammadan Law? E 
* (4) If issue No. 3 is found infavourof 
the defendants, whether they-are governed 
by custom which excludes daughters from 
-inheritance in the presence of sons ?" 
On the rst December 1914 Mian Var 
"Muhammad Khan of Jahan Kkelan was 


et 
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appointed 2 Comunissioner to make an 
enquiry into the question of custom and was 
asked to enquire into -and teport on the 
following questions:— ` s 

(i) Was Sheikh Aziz Din, whose property 
is now in dispute, a permanent resident 
of Sham Chaurasi in the Hoshiarpur Dis- 
trict and had removed to Lahore for tem- 
porary purposes only, or was he a perma- 
nent resident of Lahore? 

(2) Do the Muhammadan Sheikhs of the 
Biradri of Sheikh Aziz Din who was a con- 
in 
matters of succession whereby sons ex- 
clude daughters entirely ? 

Parties took no exception to the terms 
of this reference and an enquiry was made 
by the Comissioner who furnished his report 
on the roth April 1915. Some other evi- 
dence was then led by tbe defendants 
and the case was set down for arguments, 
when it was pointed out that the real ques- 


tion, viz, the rule of succession to the 


property of a mother, had been lost sight 
of; issue No. xi was then settled in the 
following terms :— 

“Doss a custon prevail among tic 
Sheikhs, wko are converts from Hindu 
Khatris, whereby sons exclude daughters 
from succession to the property of their 
mother and brothers exclude sisters from 
succession to the property of a brother ?” 
(Vide order dated roth November 1914, 
‘page 517 of printed book). l 

Lala Madan Gopal, Pleader of Jullundur, 
was appointed Commissioner for the purpose 
‘of recording evidence and holding an engiiry 
into this issue. He submitted a report in 


due course (page 579 of printed book) and . 


witnesses were also examined on interroga. 
tories and in Court, and ultimately issues 


Nos.:3, 4 and rr. were, as already stated, ` 


decided in favour of Abdul Hamid. It 
waz contended in the Court below that 
jnasrauch às M. Aziz Din had left Sham 
Chaurasi and settled in Lahore any custom 


that may be foüud to-exist at the former 


place was not binding on the parties. 
This point has not been pressed in this 
Court and there is ample evidence on the 
record to show that, though M. Aziz Din 
came to Lahore, he continued to maintain a 
close connection with his family and brother- 
hood at Sham Chaurasi. The- presumption, 


therefore, is that his family is governed 
: i ' z oat UN. i d 
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1n. matters of succession by the same rules 
as are in force in its original home : Parbati 
Kumari Debi v. Jagadis Chunder Dhabal (x). 
Mr. Mool Chand contended, however, that 
as the family is descended from converts 
from Hinduism the presumption is that 
they follow Muhammadan Law, and in this 
connection reference was made to Mahomed 
Sidick v. Haji Ahmed (2) Bat Baiji v. Bat 
Santok (3) and Mahomed Ibrahim Rowther 
v. Ibrahim Rowther (4) This contention 
was not contested by Mr. Tek Chand, who 
.drew attention to the fact that these same 
authorities point out that the presumption 
is a rebuttable one and indicate that, as 
ofteu as not, such converts do not follow 
strict Muhammadan Law in matters of 
succession and inheritance. He further 
claimed that in the present case this pre- 
sumption had been rebutted and that it 
had been proved -that Sheikh converts 
from Hindu Khatris tollow the custom 
set up. 

Next; it was urged that this is a non- 
agricultural family of ''Salhibzadas"" who 
are in no way bound by any custom that 
may be found to exist among Sheikh con- 
verts from other goís, of Hindu Khatris, 
and that, therefore, instances of succession 
by custom among other sections of Shetkhs 
were irrelevant and should be eliminated. 


Mr. Tek Chand admitted that the family 


was not agricultural and, being descended 
from Pirs, came within the Sahikzada class, 
but he contended that in the Jullundur 
Doab all Sheikh converts from Hindu 
Khatris followed the same customin matters 
of succession and, therefore, instances 
among other gots were to the point. 
That any such distinction existed among 
the various ‘gsis’ docs not appear to have 
been asserted during the trial. Indeed, 
both sides seem to have  recognis- 
ed «hat all Sheikh converts from 
Hindu Khatris in the Jullundur Doab 
ifrespective of thier various gois were 
governed by the same rules of succession, 


(1) 29 C. 433; 29 T. A. 82; 6 C. W. N. 490; 
4 Bom. L. R. 365; &Sar. P. C... 205 (P. um 

(2 10 B. 1; 5 Ind. Dec, (N. S.) 383. 

(3) 20 B. 53; 10 Ind. Dec. (N. 8.) 594. 

(4) 67 Ind. Cas. 115;45 M. 308: 30 M. L. T. 
$5; 26 C. W. N. 793:(1922) A. I. R. (P.-C) 5s; 
43 M. I» J. 69; 36 C. L. J. ee W.N, 
479; 24 Bom, La Ro- 944 (P. C)... 5 
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D. W. Bashir Ahmad, at-page 425, line 51 
of printed book, clearly stated that “al 
the .SAeikhs have one custom." Again, 
at page 426, Mr. Tirath Ram for the defend- 
ants states that “converted Muhammadans 
from Hindu Kahtris bave all the same 
"U While at page 427 Naim-ud-Din 
is recorded as having stated that “all the 


Sheikks conyeited from Hindu Khatris 


resident in towns follow “Sharah Muham- 
madi.” Khan Sahib Sheikh Rahim Bakhsh, 
a  Sahgal Sheikh asserted that the 
Sheikhs generally followed custom, 
pages 430-431. The same may be 
deduced from the evidence of Sheikh Taj 


Din (a Sahgal Sheikh) pages 438-447, of 


Muhammad Kushaish page 452,0f Mut- 
mad Bakhsh page 467, of Wazir-ud-Din 
page 468, and of Chiragh-ud-Din page 475, 
while the report dated 9th March .r9r5. 
(page 463) of Mian Yar Muhammad, Local 
Commissioner, is to the same effect. No 
objection was taken to this report and the : 
witnesses' assertion in this connection were 
not challenged in cross-examination. Again, 
when the new issue No. Ir was settled, 
objection was not taken to its terms though 
the -language used clearly showed that no. 
distinction was made so far as the various 
gots were concerned. 


In the evidence led subsequent to the. 
settlement of this issue, itis clear that both 
parties fully realised that the enquiry related. 
to the custom followed by all Sheikh con- 
verts-to Islam from the Khatri caste of the 
Hindus, page 518, line ro. A number of 
similar statements were referred to, but it 
is not necessary to discuss this matter 
further as there can be n» doubt that the 
distinction now sougbt.to be made by Mr, 
Mool Chand does not exist and was never 


thought of by Najm-ud-Din himself who 


has all along maintained that all Sheikh 
converts to Islam from Hindu Khatris, 
irrespective of thier different ‘gots,’ were, in 
matters of succession, governed "by Muham- 
madan Law. Instances from other gots 
in the Tuliundur Doab, therefore, must be 
held to be relevant to the matter under 
investigation.. 

In support of their respective cases the 
parties have produced a-certain number 
of instances, “The Court below has- placed 
these instances under four heads aud it wil 
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be convenient to maintain that division. 
These four heads are :— : 

.l, Instances among Bahal and other 
Kanungo Shetkhs where sons succeeded to 
father's property to the total exclusion of 
daughters. 

II. Instances where daughters were ex- 
cluded from inheritanceto maternal estates. 

III. Instances where on death of a child- 
less brotherhisbrothers succeeded excluding 
sisters. ; i 

IV. Other instances opposed to Muham- 
madan Law. 

The defendants have produced instances 
under all these heads while the plaintiff 
has confined himself to Heads I, II and 
III. Each side has filed a list under each 
head giving the details of the instances 
relied on and the learned Counsel have 
examined and criticised each instance 
minutely and at great length. 
` Under Head I, the defendants’ instances 
number 46. Of these the first r7 relate to 
Bahal, or Bahal, Sahibzada, Shetkhs, chiefly 
of Sham Chaurasi and there are instances 
in the family of M. Aziz Din, while No. 3 
is an instance showing that when Najm-ud- 
Din’s father died succession to his estate 
was according to the custom set up and not 
according to Muhammadan Law. Instances 
I8 to 39, both inclusive, relate to Salgal 
Sheikhs, and the remainder to other Khatri 
SAheikhs. With the exception of instances 
4I, 43 and 44 all the others arc amply 
proved by the witnesses deposing to them. 

Mr. Mool Chand has urged that in many 
of these instances the property in question 
was of so small a value that the daughters 
who had married into wealthy families 
had not considered it worth while to advance 
any claim, and that none of these instances, 


appear to have been before the Courts, . 


the evidence regarding them consisting 
only of the oral testimony of witnessess. 
While giving due weight to these contentions, 
there seems to be no reason to doubt the 
correctness of.the instances. The fact 
remains that in the cases cited daughters 
did not inherit any portion of the paternal 
estate, the sons taking the whole. 

Proof of custom is not confired to judicial 
precedents alone and the: fact that no 
contest has taken place in the past may well 
raise a presumption that the custom was 
so well recognized that no one thought 
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of contesting it. In this connection the . 
remarks quoted by the learned Senior Sub- 
ordinate Judge from Hassan v. Jahana 
(5) are apposite. 

The witnesses produced by the defendants 

in support of these instances are mostly 
of good position and unexceptionaklecharact- 
er. eg. Mian Sir Abdul Hamid Khan, 
and Khan Bahadur Sheikh Rahim Bakhsh, 
and their position and connection with ike 
brotherhood very considerably enhances : 
the value of the defendenis' eviccrce. 
. It must be held then that the defendants 
have proved 43 instances in which sons 
excluded daughters from successicn to ileir 
father’s property. As against ikese instiences . 
the plaintiff has produced 10 in which he 
has attempted to show that Muhammedzn 
Law was followed. 

As io No. I, it has not been shown who 
Musammai Bhagan: was. Her brother 
was Haji Shah and the probability is ikat 
Musammat Bhagan was not a Sheikh. 
The witness who deposes to this insterce, 
Muhammad Amir, admits that he never 
saw Musammai Bhagan and his evidence 
is hearsay. This instance has not Leen 
proved. 

As io No. 2, there is the same: witrcss 
whose knowledge of the facts is obviotsiy 
hearsay and worthless. He has mece 
contradictory statements, cf. page 575 and 
page 478, line 21. 

As io No. 3, it is to be noted that while 
the witness asserts that his father’s sister 
succeeded to their father’s estate, le 
admits that his fatheris alive, yet ke kes 
not been produced. Furiber, it dces rct 
appear from the witness’s statement ikai ike 
succession was really according to Mekem- 
madan Law. T" 


The next three instances Nos. 4, 5 «nd 6 
are strictly not relevent zs ikey selzle io 
Sheikhs of Lahore wto bave not teen skcun 
to have had any connection with them 
Chaurasi. In instances Ncs. 5 end 6 ike 
parties have not even Leen stown to Le 
converts from Kkattis. P. W. Maulvi 
Abdul Hakim shows that Le has Leen 
endeavouring to induce the ShetkAs of 
Lahore to adopt Muhemmedan Law in 
matters of succession, Lut not with any 
apparent success, while Gulzar Muhammad, 


(5) 72 P. R, 1904396 P. Lu Ro 1904: 
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another witnesss, admits (page 485 line 14) 

thit in his family the rule of succession has 

3 Xt beca in accordance with Muhammadan 
aw. 

Instance No. 7, is deposed to by the 
aforesaid Maulvi Abdul Hakim, but it is 
clear that Muhammadan Law was not 
followed in the case as the witness’s wife 
received nothing till her mother had died. 

Instance No. 8, again it has not been 
showathat the witnesses’s aunt received her 
proper sare and that Muhammadan Law 
was followed has not been proved. ‘The 
evidence is also clearly hearsay as the 
Witiess is dep sing to eveats that took 
pl wes 6) or 70 years ago while he gives 
h.s owa age as 30. 

Instince No. 9 relates to the succession 
to the moveable property of one Sheikh 
Gouwlim Muhammad. A succession certifi- 
cite ws applied for and granted to the 
de-e:sed’s widow and father. No question 
of a saccussion by a daughter or à son arose, 
and the order granting the certificate (page 
40) indicates that there was no son. 

Instance No. ro refers to Shetkhs of 
Kilanaur and is scarcely relevant. No 
conaection with Sham Chaurasi has been 
Shown and the instance is not a case of 
S12208 sion. 

It will be seen that in not a single one of 
th:S: ten instances has it been proved that 
S1:Cc:398010n was in accordance with Muham- 
milin Liw aad th:se instances have no 
w:rijt as ag-ast those proved by the 
d:f:ilin:s. Fiidly, there is M. Aziz Din’s 
Will (oige 195) in paragraph 7 of which 
he disciacily refers to the devolution of 
his pcop:rty according to custom. 

It mat, therefore, be held that the defend- 
aits ive proved a custom by which sons 
ezclide diughters from succeeding to their 
fataar’s estate. That in this family itself 
this castom prevails seems to be clearly 
estiblisied by the three instances brought 
forwird. The first relates to the succession 
to the estate of Fazal Elahi, father of Aziz 
Dia, and even if it be held that Fazal Elahi's 
estate was a small one, the same cannot 
be said with regard to the estate of Aziz 
Din himself in the succession to which 
Aziz Din's sons excluded his daughters. 

. Under: Head IT, (succession to maternal 
estates) The defendants have produced 
evidence relating to 24 instances. In criti- 


INDIAN CASES, 


85x 


cising them Mr. Mool Chand pointed out 
that they were only brought forward after 
the settlement of issue No. 11 and durirg 
the enquiry that followed. This matier 
has been dealt with above. There can be 
no doubt that during the enquiry by the 
first Local Commissioner this extremely 
important part of the case was completely. 
lost sight of by all concerned. The mere , 
fact then that these instances were brought 

forward during the second enquiry cannot 

in any way minimise any value they may 

otherwise possess. 

. Mr. Mool Chand then contended that in 

none of the instances had it been shown 

that the property held by the mother had 

been acquired by her purchase or gift. 

The importance of this is not very apparent. 

The present dispute relates to the successicn 

to property of which. Musammat. Aziz 

Begam was the absolute owner and tke 

instances relate to the succession 1o estatcs 
held by women absolutely. 

It was next contended that there is only 
oral evidence to support these instances. 
This matter hes been dealt with above. | 
If the oral evidence is reliable there is no 
reason why a custom cannot be based on 
it. Instances Nos..1, 2, 3, 4 and 22 relate 
to Bahal Sahibzalas and are obviously 
pertinent. The first shows that Aziz Din 
Sicce:ded to the property of his mother, 
waile the second refers to the estate of 
Nijm-ud-Dia's own mother, and shows 
that the daughte-s took nothing. This could 
have been explained or refuted by Najm-rd- 
Din but has vot been. Iuthsfourthinstance 
th* property (ornaments) were worth: from 
Rs. 1,020 to Rs. 1,200, not an insigaificant 
amount In the 22nd instance, again, the, . 
property was a house. There is no raason 
why the evidence of the witnesses who depose 
to these instances should be: disbelieved. 

Instance No.8 is a case of Bahal Khatris 
of Khanpur which is only a f«w miles from 
Sham Chaurasi. The witnesses to this 
instance succceded to the ornaments of 
their mother to th- exclusion of their sisters, 
and no reason has:becn shown to discredit 
them, 

Instances Nos. §, 6 and 7 are deposed to 
by Waz r-ud-Din, Petition-Wrtiter of Hoshiar- 
pur, and re ates to events in his own family. 
He is a Sill Sheikh but belongs to the 


same brotherhood as Bahals and Sahgal 
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Sheikhs. His evidence appears reliable. In- 
stauce No. 9 relates to Sokni Sheikhs 
The estate was small (about Rs. 40) but there 
is no reason to doubt the correctness of the 
instance. 

The evidence relating to instances Nos. 10 


and iris vague and they cannot be con- 
sidered proved. ; 


. Instances Nos. 12 to 18 relate to Sakgal 


Sheikhs. Of these, No. 12 is important 
being an instance of Najm-ud-Din’s own 
family. It is an instance of the succession 
to one Miran Bibi who is the plaintifi’s 
maternal grand-mother, and has been proved. 
No. 13 is an instance deposed to by Sheikh 
Faiz Bakhsh, a retired Extra Assistant 
Commissioner, and shows that he succeeded 
to his brother’s property. As, however, his 
sister predeceased his mother this instance 
is notin point. No. 14 is an instance where 
the property left by Musammat Karam Bibi 
alias Karmo was of very considerable value. 
It all devolved on her son to the exclusion 
of her daughters. The evidence with re- 
gard to this is particularly good. Khan 
Bahadur Sir. Abdul Hamid Khan being one 
of the witnesses regarding it (page 607). 
The evidence relating to instances Nos. 15, 
I6 and 17 is also good. Instance No, 18 
must, however, be eliminated as there the 
daughters predeceased the mother and the 
question of her succession did not arise. 
No 19 is an instance among Ghai Shetkhs. 
It has, however, been proved and the 
witness Hafiz Rahim Bakhsh states that he 
has relations with Bahal Sheikhs. 

No. 20 does not assist, as though it is an 
instance in Aziz Din’s family the evidence 
indicates that the lady in question gifted 
her property to her son and the question 
of succession did not properly arise. In- 
stance No. 21 is good and has keen satisfac- 
torily proved. No. 23, however, must Le 
eliminated as it does not appear to relate 
to Shetkhs of the same brotherhood as 
Bahals and Sakgals. Instance No. 24 relates 
to thel devolution of the property of ihe 
widow of Sheikh Nanak Bakhsh, Extra 
Assistant Commissioner. Khan Bahadur Sir 
Abdul Hamid Khan was a son of one Sheikh 
Nanak Bakhsh and states that his mother 
inherited nothing either from her motker 
or father. 

‘From tke above it will Ee seen that cui of 
the 24 instances relied on by ike defenccnts 
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Nos. 10, II, 13, I8, 20 and 23 cannot ke 
accepted leaving 18 instances that can Le 
regarded as proved. In. most cases tle 
facts were well known to the plamtiff, 
for it has to be borne in mind that he 25 
closely related to Aziz Din’s family apart 
from his having married Musammat Hamida 
Begam and any mis-stalements by the 
witnesses could have been brought out at 
once. He has produced 4 instances of 
alleged succession under Muhammedan Law. 
The evidence as to Nos. 1 and 2 shows that 
the distribution of the mother’s «state was 
not in accordance with Muhammadan Law, 
while No. 4 is not a case of a daughter's 
succession. Instance No. 3 needs mote - 
detailed consideration and to illustrate 


it the following pedigree-table has becn put 
forward :— 


Musammai SALIAH —Sheikh Gamun Bahal 
of Sham Chaurasi.- 


— M— M 





| : 
Musammatl Barkat Bibi. Mwusatimnat Zebo—llahi 


Bakhsh. 
Ahmad Jan. 


Sheikh Rahim Bakhsh, 
Extra Assistant À 
Commissioner, 


m un cum e MAA Rem 


Musammat Begam Bibi 


| - 
Bakht Baland. 
Omar Din. 


DUUM MN ME WI 
Musammai Aziz Daughter. Daughter. Son. Son. Son, 
Mubarak Bibi. 
Bibi. 


Aziz Bibi married Sheikh Rehim Bakhsh, 
Extra. Assistant Commissioner. It is said 
that Musammat Zebo had two houses 
one of which she got from her mother, 
Musammat Selich, and the other from 
her hustand. On her death her son, Bakht 
Baland, succeeded to the house his mother 
had obtained from her husband, while the 
daughter, Musammat Begam Biti, tock the 
other. ‘This, it is alleged, was a division 
according to Muhammadan Law. ‘This is 
depcsed to by Muhammad Amir (page 574) 
who states that he and his brotherhood 
follow Shara. At the same time, at page 117 
is to ke found the copy of a plaint in which 
itis distincily alleged that the then * plaintifs 
of whom this witness is one, followed Zemin- 
dari custom (sec paragraph 7). There 
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is nothing to show what the values 
of the two houses were so that it 
is impossible to say that they devolved 
according to Muhammadan Law. It is-also 
possible, as urged by -Mr. Tek Chand, 
that Musammat Zebo made a gift of the 
house to her daughter and. that it was 
not a case of succession at all. In any event, 
it cannot be- said that it has been proved 
that succession in this instance was in 
accordance with Muhammadan Law. 


.: The result is that, while on the plaintiff's 


side there is no proved instance of succes- 
sion by a daughter to a maternal estate 
among these Shetkhs, the defendants have 
proved 18 instances of succession to such 
estates according to the custom set up. 
Having regard to all the circumstances, 
therefore,it must be held that the defendants 
have succeeded in proving that, among 
the Shetkhs to which their family belongs, a 
custom exists by which sons exclude daugh- 
ters from succession to their maternal 
estates. 

Under Head III, (exclusion by brothers 
of sisters from succession to a childless 
brother's estate) the defendants have put 
forward 7 instauces. Of these the 1st and 2nd 
relate to Bakal Sheikhs of Sham Chaurasi 
itself, but No. r must be eliminated as in 
this instance there was only one sister who 
predeceased the brother whose estate was in 
question. Instance No. 2 is deposed to by 
one Nur-ud-Din who states that,on the 
death of his father he (witness) had one 
brother and one sister. The sister was 
excluded by the two brothers and when 
witness'sbrother died he succeeded- to the 
estate excluding the sister. "This witness 
is the father-in-law of Naj m-ud-Din’s sister 
SO that it may safely be assumed that this 
is a true instance. In instance No. 7 one 
Miran Bakhsh, a Sahgal Shetkh died without 
issue leaving a brother and a sister. The 
brother succeeded to the exclusion of the 
sister. The evidence in support of this 
has in no way been discredited. Instances 
Nos. 4, 5 and 6 also relate to Sahgal Shetkhs 
and the evidence in support of them is 
good. Instance No. 3 is the case of Silli 
Sheikhs and Wazir-ud-Din who deposes to 
it claims that the Sillis belong tothe brother- 
hood of Bakaland  Sahgali Sheikhs. There 


is no reason to disbelieve the testimony , 
of this witness who comes from Hoshiarpur. 
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On the other side two instances have 
been put forward. As to the first, P. W. 
Sheikh Mulk Shah states that his paternal: 
uncle died leaving lands,- house and cash. 
A sister of his, Musammat Imam Bibi, 
succeeded to the cash and house, while the 
brother took the land. The brother, Nur- 
ud-Din, however, states that the house 
had been gifted to her by their father (page 
473, line 20). - Further comment is needless. 

In the second instance the stccession 
was to the estate of Sheikh Muhammad. 
Ishaq. As, however, he only left him 
surviving a daughter and asister it is obvious 
that there were no males such as a son 
or a brother to put forward any rival claims: 
and this isnot in any way in point. 

Here, again, while the plaintiff has failed 
to prove a single instance in support of. 
succession according to Muhammadan Law 


.the defendants have proved six instances in 
Which, when it was the case of succession to 


a childless Sheikh of the tribes in juestion,: 
sisters have been excluded by brothers. It 
must be held that the defendants have. 
proved that by custom in the tribe to which 
their family belongs brothers exclude sisters 
from succession to a childless brother’s 
estate. - 

Under Head IV, the defendants have 
produced a number of: instances relating 
to succession by collaterals according to 
custom and against Muhammadan Law, Mr. 
Mool Chand’s objection to these instances 
was that they were irrelevant to the points 
at issue but he did not seriously -contest 
their existence and an examination of the 
evidence in support of the first 21 leaves no 
doubt that they have been proved. No. 22 
is not an instance but a reference to the . 
evidence of a witness. for the plaintiffs, 
one Muhammad Said,a Sheikh of Hoshiarpur, 
shows that no daughter has ever filed a- 
suit to claim a share. 

On the question of relevancy it was 
contended that instances Showing that these 
particular Sheikhs had departed from strict 
Muhammadan Law in other matters could 
not be regarded as raising any presumption 
that Muhammadan Law had been abrogated 
by custom in matters of succession, and this 
contention was still further extended so as 
to urge.the exclusion from consideration 
of instances coming under Head I (Succession 
to Paternal Estates). Tt. would seem, how- 
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ever, that these instances ate rel want and 
of importance, not to prove the special custom 
set up, but to show that, in spite of the 
fact that the pa.ties are converts to Islam 
from Hindu Khatits, strict Muhammadan 
Law has not been invariably followed and 
thus to weaken the presumption referred to 
in Mahomed Sidich v. Haji Ahmed (2), 
Bat Baiji v. Bat-Santok (3) and Mahomed 
Ibrahim Rowther v. Ibrahim Rowther (4). 
It is doubtless true, as pointed out in 
Bhambul Devi v. Narain Singh (6), that 
custom is not always logical and that the 
Courts should guard against the danger 
of seeking to extend custom by logical 
processes, e.g., by analogy. It would, 
therefore, be erroneous to say that because 


these  Shetkhs in the Jullundur Doab 
follow custom in certain matters in- 
cluding succession to paternal estate, 


therefore, they must also follow custom 
when the succession is to a mother or 
a childless brother, butit is a little difficult 
to deny that when such departures from 
Muhammadan Law have been established 
the task of the defendants is not rendered 
more easy in establishing the custom now 
sought to be proved. 

Custom is not a matter of inference but 
of proof, andit is the evidence adduced in 
support of the custom set up that can and 
must alone be looked to to ascertain whether 
or not it has been proved to exist. In the 
present case, therefore, the instances adduced 
by the defendant under Heads I and IV 
are of value and relevant only so far as to 
show that. these particular Shetkis in the 
Jullundur Doab have not always followed 
strict Muhammadan Law in other 
matters. ; 

. It is, therefore, not necessary to discuss 
the following authorities cited at the Bar :— 
Maula Bakhsh v. Muhammad Bakhsh (7), 
Daya Ram v. Sohel Singh (8), Rulia v. 
Sultand (9), Ram Lal v. Gopi (xo), 


(6) 29 Ind. Cas. 572139 P. R. 19153 103 P. 
W. R. 1915; 8 P. L. R. 1916. 

(7) 54 P. Re 1908 74 P.L. R. 1907; 87 P. W. 
R. 1906. 
110 P. R. 1906; 3r P. I, R. 19073 59 P. 
W. R. 1907 (F. B.}. 

(9) 20 Ind. Cas. 532} 17 P. R. 1914; 193 P. 
W. R. 1913; 336 P. L. R. 1913. 

- (10) 25 Iud. Cas. 710; 24 P. R, 1914; 58 P, W, 

R..1914: 396 P. J,.R, 1914. 


. W. R 1916; 49 P. Ia R, 1916. 
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Rahim Bakhsh v. Budhan (1x1), Fatima Biti 
v. Shah Nawaz (12), Diannun v. Bhagwani 
(13), Faqir Muhammad v. Miran Baahksh 
(14), Bakhi Bano v. Chivagh Shah (15), 
Mehtab-ud-din V. Abdullah (16), 
Ganesh Devi v. Darshan Singh (19), 
Muhammad Islam v. Hari Lat (18), Ian 
Bakhsh v. Rahim Bakhsh (19), Mahan 
Kaur v. Sundar Das (2c), Muzaffur AU 
v. Zainab (21), Rahim Bakhsh v. Umar 
Din (22) and Nur Muhammad v. Khuda 
Bakhsh (23). Suffice it to say that, they 
have been fully considered and the 
principles enunciatcd in them have been 
observed and given full weight, 

Next, Mr. Mool Chand laid stress on two 
matters that he cont.nded told strongly 
in favour of Muhammadan Law being 
the rule of succession in this family. The 
finit was that, on tke decth of Aziz Din, 
Musammat Aziz Begam applied to be made 
guardian of her thr.e minor children stating 
that property to the value of Rs. 18,000 
belcnged to them. A list of the property 
is, however, not on the record and there is 
nothing in the application that can be 
treated as an admission, either that Musam- 
mat Hamida Begam tac a defin.te share 
under  Muhammdan Law, or that tke 
parties, in matters of succession, ioflow. d 
that Law. Further, it Las to be ncted ti zt 
the Will of Aziz Din is repeztediy reieried to 
and in that Will Aziz Din d.£niely refers 
to a devolution of his est:te accoiding to 
custom (page 108). The second was tkat 


(tt) 22 Ind. Cas. 712; 74 P. R. 1974; 92 P. L. 
R. rgr4: r41 P. W. R. 1014. 
(12) 60 Ind. Cas. 509; 2 L. 98; 3 L. L. J. 152. 
(13) 67 Ind. Cas. 555. 
— (14) 43 P. R. 1908; go P. W. R. 1008; 188 P. 
R. 1908. 


(15) 45 P. R. 1908; 93 P. W. R. 1908. 

A P 1908; 68 P. W. R. 1907. 

17) 56 Ind, Cas. 478; 2 I. L. J. z2 D, 
L, R. (L) roo. i Mai 

(18) 21 Ind. Cas. 944; 7 P. W. R. 1914; 16 P. 
L. R. 1914. . 

(19) 14 Ind. Cas. 752; 113 P. R. 1912; 162 P, 
W. R. 1912; 238 P. L. R. 1912. 

(20) 3 Ind. Cas. 483; 40 P. R. 1909; 54 P. W. 
R. 1909; 43 P. I. R. 1909. 

(21) 7 Ind. Cas. 348; 58 P. R. 1910;"81 P. W. 
R. 191060; 107 P. L. R. 1910. 

(22) 29 Ind. Cas. 382; 49 P. R. IgI5; III P. 
W. R. 1915; 243 P. L. R. 1915. 

(23) 34 Iud. Cas. 135; 125 P. R. 


P. 


1916; 93 P, 


) 


Vol. 72] 
LAXMIBAI V, DEVI. 


Muhammad Hafiz, son of Aziz Din. sued 
Musammat Aziz B:gam and the other 
members of the family for a share in the 
estate of Aziz Din. This suit was compro- 
mised, after the death of Musammat 
Aziz Begam, by Dr. Amir Shah, a stranger 
to the family who had admitted that he 
had no pérsonal knowledge of the rule 
of succession followed by these people. 
It is also significant that Muhammad Hafiz 
says that he does not know whether the 
tribe to which he belongs is governed by 
Muhammadan Law or custom (page 479). 
Both . these -matters, therefore, afford the 


plantiff no assistance. Similarly, the appli- . 


cation. of Ghulam Rasul, a brother of 
Musammat Aziz Begam, to be appointed 
guardian of the minors, Abdul Hamid and 
Musammat Hamida Begam,on the death 
of Musammat Aziz Begam can carry no 
weight. . Admittedly, it contained a false 
allegation that Musammat Hamida Begam 
had been married to one Sheikh Muhammad 
and not Najm-ud-Din. 


Mr. Mool Chand then urged that the - 


evidence of the plaintiffs’ witnesses was of 
considerable weizht as a number of them 

ere from Sham Chaurasi and four of them 
Were in2mbers of a‘ Committee ” that was 
manazing the shrine at that place. The 
existence of such a Committee has, however, 
not been proved and, as pointed ouf by 
Mr. Tek Chand, not one of these four- has 
been ableto quote a singleinstance of succes- 
Slon under Muhammadan Law. 


On the other hand, the witnesses for the ' 


defendant are, many of them, men of good 
position and Mr. Tek Chand pointed out 
tha: no fewer than 19 of them were related 


to the families of Musammat Aziz Begam’, 


. Or Aziz Din. 

After a careful and anxious examination 
and .onsiderati n of the evidence on the 
record, «nd of the elaborate arguments of 
the learned Advocates, we are of opinion, 
that the defendant, Abdul Hamid, has dis- 
charged the onus that was on him and has 
proved that emong the Sheikh converts 
to Islam from Hindu Ahatvis, residing in 
the Jullundur Doab, that is.to say, in the 
Districts of Jullundur and Hoshiarpur, 
a custom prevails whereby sons exclude 
daughters in the succession to their maternal 
estates, and brothers exclude sisters in the 
succession to the estate of a childless brother, 
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We, therefore, dismiss the appeal and 
partly accepting the cross-objections dismiss 
the plaintiffs’ suit with costs throughout. 

Z. K. Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civi, Revision No. 84-B oF 1922. 
November 30, 1922. 
Present — Mr, Prideaux, A. J. C. 
Musammat LAXMIBAI—APPpLICANT 
versus 
DEVI AND ANOTHER—NON-APPLICAN’S. 

Evidence Act (I of 1872), s. 116—Land- 
lord and lenant— Tenant not lel into- possession 
— Landlord's title, denial of— Lease from co-shaver 
—Lessee when can deny lessor's title, 

Th rule that no tenant can deny his landlord's , 
title only apphes where the tenant has been let 
into possession by such landlord and not where 
the tenant has been in posseseion previously. 

Yerragunila Seshachavlu.v. Mukkumalla Chin- 
niak, 25 Ind. Cas. 721, relied on. 

The rule that a person who takes a lease from 
oue of several co-sharers cannot dispute his lessor's 
exclusive title to receive the rent or sue in eject- 
ment is also subject to the abovementioned quali- 
fication. . | 

Jamsedji Sorabji v. Lakshmiram Rajaram, x3 B. 
323 H 7 Ind, Dec, (N. $.) 2145 relied OR, a ee e ^N 


&6. 
LAXMIBAT, 9. DEVI. 


Revision of an order of the  Munsif 
No. III, Akola, dated the 21st March 


1922. NAN e 
Messrs., M. Gwbia and A. V. Khare, 
.for the. Applicant. ' 


o4 Mr. G.-G. Hatvalne, for Non-Applicant 


‘No. I. . ; p 
~ Mr. G. R. Deo, for Non-Applicant No. 2. 


^. ORDER.—This order also disposes of 


Ld 


' both cases. 


Civil Revision No. 85-B of 1922.. The appli- 
cant in both cases is the same though the 
non-applicants are different, But the point 
to be decided, namely, whether one Baliram 
who has at the request of the defendant 


"been brought on record as a defendant 


has been rightly brought on it common to 
Both applications for revision 
were heard together. Both suts are based 
on leases. In Civil Revision No. 84-B, the 
lease is dated the 11th January 1921, while 
.in.the sister case, No. 85-B the lease is 


. dated the I5th January ri92r. 


It has been argued here that no tenant 


- can, during the continuance of his tenancy, 


be permitted to deny that the landlord 
of such tenant had at the beginning of his 
tenancy no title to the immoveable property. 


Baliram has been brought on record in each. 


‘case on written applications stating that 
before thé execution of the rent-notes 
in favour of the plaintiff defendants used 
to pay half rent to the plaintiff and half to 
one Krishnaji. This Krishnaji had mort- 


, gaged his half share of the site, namely, 
‘half of Survey’ No. 5, with ohe Baliram” 
. Pandoba and this was foreclosed in Civil - 

Suit No. 78.of 1920 on the file of the Third 


. Sub-Judge, Akola. Baliram taking posses- 


"192i, and Baliram had ‘given notice of his : 
tights to the defendants but subsequently | 


‘sion of the half share on or about the and July 


allowed them to occupy the site. It is; 
therefore, necessary to make Baliram a 


, party.to the suit. 
‘Though, under section 116 of the Evidence: 


‘Act, no tenant can deny his landlord's 


" title existing at the commencement ‘of the 
: lease, the rule only applies where the tenant. 


has beenletinto -possession by suchland- 


< (25 id. Cas, 721... 


Court; in - Yerragünila 


: lord. It has been held by the Madras High’ 


j cli Seshacharlu `v.. 
| Mukkumalla .Chinniak - (1) that. section - 
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I16 of the. Evidence. Act .ápplies only 

to cases where the tenant. has been. 

put. in possession .by .the landlord 

and not to cases where he has been in posses 

sion previously. It is not denied that in the 


present case though the defendants.executed. 
.the rent-notes in favour of the plaintiff, 


yet they had been in possession of the. 
sites previously. 1 am aware of the case of. 
Jamsedji Sorabji v. Lakshmiram Rajaram (2) 
which lays down that, if a person takes a 
lease from one of several co-sharers he cannot: 
dispute his lessor's exclusive title to récetve 
the rent or sue in ejectment. But this also, 
I think is bound by therule ofthe laudlord's 
giving possession under the tenancy. -If 
through ingorance or mistake a tenant has.. 
executed a rent-note and hes not been put 


in possession by the lessor it seems..to -me 


he can dispute the lessor's title. . A 
In:the present case it seems. that there: 1s’ 
dispute as to. whether thesesites belonged: 
to. the plaintiff whose husband: is said to: 
have got them by gift from. one . Aochit,- 


‘the brother of. Krishnaji the mortgagor 


to ‘Baliram, or whether they had passed to’ 
Baliram under his. foreclosure decree, and 
it seems to me that to prevent fresh suits 


- the matter can. be decided by. making 


Baliram a party to the two. suits here. 
I, therefore, decline to interfere with the 
lower Court's order and dismiss the two: 
applications. with costs.. There. will be- 
but one set of costs.. I fix Pleader’s fee 
at Rs. I5. os : 


(N.K. . 
Fido Na l Abtucatons dismissed. . 


| (2) 13 B. 323; 7 Ind. Dec. (N. S) 254. 3 
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os MADRAS. HIGH COURT. . .- 
APPEAL AGAINST ORDER No. 420 OF I021. 


. 1, Present :—Mr. Justice “Spencer and | ,^ 
oo’ Mr. Justice Venkatasubba Rao. - 
KACHINAMTHODI PARAMBIL SAEA- 
RABI-—DEFENDANT NO. I—ÀPPELLANT: 
SCHALE NEG Th 
_KACHINAMTHODI PUTHIA.PURAYI. 
SEEMAMUTTIS.Sow ALI-AND OTHERS—, 
PrAINTIFES.AND DEFENDANTS.Nos. 2.TO 7 
; . -: RESPONDENTS. 
, Limitation Act (IX of 1908), Sch. I, Art. 11— 
Civil Procedure Code (Act V of 1908), O. X XI, 
r: 63:—Claim proceedings—Order directing notifi- 
cation of claim, effect of—Title ` suit — Limitation— 
: Procedure, 70 07000 0-7 S H 
_ Where.a claim is preferred to property attached 
in execution of a decree it is the duty of the. Execut- 
ing Court to investigate the claim, ` and if it is 
satisfied that the claimant has made out - his case 
to releáse the property from attachment, or if 
it arrives at a decision against the claimant, to 
disallow the claim, An order mierely directing 
the notification of the claim to intending 
purchasers?without investigating it is an improper 
order. [p. 859, col. 2:] 


Machi Raju Venkaiaratnam v. 'Vadrevu Ranga-. 


: nayakamma, 48 Ind. Cas. 270; 41 M. 985; 35 
M. L. J. 335; 24 M. L. T. 197; (1918) M. W. N. 
599; 8 L. W. 292 (E. B.y, followed. ' 


| “Byéry order which is not in favour of a claimant 
isnot necéssarily an order against him. [p. 859, 
col. z.] i f i 
. Lakshmi Ammal v. Kadiresan Chettiar, 63 
Ind. Cas, 431; 41 M. TL, J. 198; 14 L- W. 12; (1921) 


M. W. N. 495 and Ayya Pattar wv. Atiupurath. 


anakkal, 52 Ind. Cas. 938; (1919) M. W. N. 805, 
"followed. l 
The.coimbined effect of O. XXI, .r. 63 of the Civil 
Procedute kode and Art. ix of Schedule I. 
to the Limitation Act is to cut down the usual. 
period for a title suit, which in many instances 
is twelve years, toa year when the case falls within: 
the terms of those provisions. The result is’ 
that, if a person whose property is attached takes 
no steps under the suminary procedure available 
to him to get -his right established, he has the 
usual period of limitation, but if he prefers a claim 


and an order is made against him he is bound. 
to. file a regular suit within a year of the order. | 


Therefore, unless an order is clearly against. a 
claimant as contemplated by those provisions, 
the Court will'not be justified in placing a forced 


‘construction upon it for the purpose of deciding: 


that it is such an order. [p. 858, col. 2.] 


A claiin was preferred against the attachment -` 


of certain properties in execution ofa decree on the 
ground that the judgment-debtor had omiy a share 


in them amd that the claimant was entitied to a. 


moiety thereof, and the order of the Court was. 


" Whatever right the defendant has wil pass by the. 


. sale. The claim put forward in the petition will 
.-be noted in-the sale procdlametion." : ^ — ^ 7 
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$52, 


5 


.. . Held, that the order did not negative theclaimant's 


right to a share and did not amount to’ an order 
against him under r. 63 of O. XXI of the Civil 
Procedure Code and that a suit for the recovery 
of his moiety against the decree-holder auction- 


‘purchaser more than a year after the date or the 


order was not governed by Art. x1 of Schedule 1 to 

the Limitation Act and was not, therefore, barred 

by limitation. [p. 858, col. 1.) 7 
Lakshmi’ Ammal v. Kadiresan’ Chetiiar, 63 Ind, 


Cas. 431; 41. M. L. J. 198; 14 LI. W. i2; (1921) |. . 


M. W. N. 495, Ayya Pattar vw. Atiupuraih 
Manakkal 52 Ind. Cas. 938; (1919) M. W.'N. 805, 


, distinguished. 


Appeal against an order of the Court of 
the Subordinate Judge, South Malabar, at 
Calicut, in Appeal No. 83 of 1921, preferred 
against the decree of the Court of the Prin- 
cipal District Munsif, Calicut, in Oris 
ginal Suit No. 529. of I9IQ. 

Mr. T. A. Ananta Aiyar, for tke Appel- 
lant. ; < l 
Mr. K. Kuttikrishna Menon, for the , Re-- 
Spondent. - l | : 


T JUDGMENT. 

Spencer, J.—The District Munsif's order ` 
of x7ih March 1917 on the claim petition 
wes an improper one as it followed the 
practice condemned in Macht Raju Ven- 


- kataratnam. v. Vadrcou Ranganayakamma 


(x) of-notifiying claims to intending bidders 
without investigating them. 


But whatever was the order which should 
have been passed on the claim, I am satis- 
fied that the order that was actually 
passed was not an order against the claim- 
ant within the meaning of r. 63 of O. 
XXI (of the Code of Civil Procedure), 


as it did not negative his claim to an un- 


defined share in the property attached. 
The claimant’s petition was not dismissed. 
he facts of this case are similar to those 
in. Lakshmi Ammal. v..Kadiresan Chettiar 
(2) and Ayya Pattar v.. Attupurath 
Manakkal. (3) and in -the ^ course 
of those decisions it was pointed out that 


every order which is not in favour of a - 


+ 4 - f 4 
(1) -48 Ind. Cas. 270; 41 M. 985; 35 M. L.J’ 
335; 24 M. L. T. 197; (1918) M. W. N. 599; 8 Le 
W. 292 (F. B). : 
(2) 63 Ind. Cas. 431;' 41 M. I. J. 198; 14 L. 
W. 12; (1921) M. W. N. 495: , i 
(3).-: 52: Ind,:Cas, 938; (1919) M.. W, N, 895. 
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. claimant is not necessarily an order against 
him. 

In this view, the lower Appellate Court 
was right in deciding that r. 63 of O. 
XXI, Civil Procedure Code, does not bar 
the present suit. As my learned brother 
agrees with me, the Civil Miscellaneous 
Second Appeal is dismissed with costs. 

Venkatasubba Rao. J.—The question to 
be decided is : “ Is the suit barred by Art. 
zr of the Limitation Act? " The suit is 
for partition. The suit property had been 
attached in execution of a decree obtained 
by the first defendant against a certain 
person and the plaintiff then preferred a 
claim stating that the judgment-debtor 
had only a share in the property and that 
he himself was entitled to a moicty thereof. 
On the claim petition the Court made the 
following order: '' The petitioner's con- 
tention is that the defendant has only a share 
in the property and that the other shares 
belong to the petitioner and some others. 
Whatever right the defendant hes will pass 
by the sale. The petition does not requise 
any further investigation. The claim ptt 
forward by the petitioner will be noted in 
the sale proclamation." The sele was held 
and the first defendant became tte 
purchaser. The plaintiff seeks in tke present 
suit to recover his half share of the proreriy 
from the first defendant. It is contenced 
on behalf of thelatter that the o1 čer refer- 
red to amounts to an order against tke 
plaintiff under r. 63 of, O. XXI of tke 
Civil Procedure Code; and that ihe suit 
having been filed long after the lapse of 
a year from the date of the order the suit 
is barred under Art. 11 of the Limitation 
Act. The Subordinate Judge overruled 
this contention. i 

It seems to me that the Subordinate 
Judge’s decision is correct. In the first place 
it is necessdry to observe that in making 
the order referred to the Court did not act 
in accordance with the provisions of the Civil 
Procedure Code. It was the duty of the 
Court to have investigated the claim, and 
if it was satisfied that the claimant made 
out his case, to have released the property 
from attachment, or if it arrived at a decision 
against the claimant, to have disallowed the 
claim. This course was obviously not fol- 
lowed by the District Munsif who made the 
order in question, At the same: -time,..it 
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must be noted that an order to sell the prop- 
erty did not necessarily meen that tle claim 
of the plaintiff was found against Leceise 
in any event the judgment-debtor was 
entitled - to share in the property. The 
District Munsif , moreover, expiess]} steted 
in his order that by the sale only the right 
of the defendant would pass. No doukt 
this is a truism. But we are not concerned 
with the propriety of the course followed 
by the District Munsif. The qresticn is 
not, whether the District Munsif’s order 
is legally sustainable, but whether the orcer 
that was made was an order egairst iLe 
plaintiff under r. 63 and under Art. 11. It 
is clear that the District Munsif did not in- 
tend to make an order egainst the plaintiff, 
and he in effect states that as by the sale, 
only the right of the defendant will pess 
and as the petitioner has not claimed 
the whole of the property, the petition does 
not require any further investigation. 
I cannot construe this order as an order 
against the plaintiff. The.Courts have re- 
peatedly condemned the practice followed 
in this instance by the District Munsif. 
But I fail to understand why the plaint‘# 
should suffer on account of the erroneors 


‘order made on the claim petition. The 


combined ‘effect of O. XXI, r. 63, Civ! 
Procedure Code and Art. 11 of the Limita- 
tion Áct is to cut down the usual perisd of 
limitation ‘which, in many instances, is 
12 years to a year when the case falls within’ 
the terms of the said sections. The result 
is, if a person whose property is attached 
takes no steps under the summary proce- 
dure available to him to get his right estab- 
lished, he has the usual period of limita- 
tion. Rut if heprefers a claim and an orderis 
made againsthimhe isbound tofile a regular 
suit within a year of the order. In this state 
of things, when it is not clearly an order 
ageinst the claimant asis contemplated 
by the provisions referred to above, I do 
not think the Courts will be justifed in 
placing a forced construction upon the order 
for the purpose of decidirg that it is en 
order against him though itis not, on the 
face of it, and though it was not intended 
to be, such an order. ke: 

The appellant strongly relied upon the 
decision of the Full Bench in Machi Raju 
Venkatarainam v. Vedrevu Ranganaya- 
kamma (1). It.was held init that an order 
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refusing to investigate a claim on the ground 
that there was delay in filing it is an order 
passed “against "the claimant. The order 
to be consirued in that case wes in the fol- 
lowing terms: “The allegations of the 
zemindarint will be notified to the 
bidders with the remark that the 
zemindarini did uot take steps for 
her claim being enquired into 
during the last 10 months.” Rule 58, 
O. XXI, Civil Procedure Code, enacts 
that no investigation shall ke made '' when 
the Court considers that the claim or 
objection was designed by or un- 
necessirily delayed.” But, however, the 


Full Bench decided that the order 
made was in effect 'an order 
rejecting the claim. Sir John Wallis, 


C. J., seems, to think that the claimant 
having been at fault in preferring his claim 
beyond the iime allowed by the law, there 
was nothing unfair in requiring him to 
proceed to assert his title by suit within 
the shorter peiiod of limitation prescribed. 
He observes at the close of his judgment: 
“Though the order only was that the allega- 
tions of the Zemindarint would te noti- 
fied to bidders, we think it emornted, and 
was understood to amount; to a rejection of 
the claim on the ground that it' was filed 
too late. " We are bound by the decision 
. of the Full Bench. But I cannot regard 
it as an authority which bears on this case. 
In Lakshmi Ammal v. Kadtresan Chetitar 
(2) the following order which wes made 
on a claim, ‘‘ Sale stopped. The claim cannot 
be investigated by this Court. The peti- 
tion dismissed " had to be construed, and 
jt was held that the order did not negative 
the right set up by tke claimant. Mr. 
Justice Spencer basis his cecisicn cn this 
ground and Mr. Justice Remesam says: 
"I agree with my learned brother in hold- 
ing that Exhibit VII cannot be taken to be 
an order negativing the claimant’s right, 
and that learned Judge clearly says that 
that is the ground of His decision. In 
Ayya Pattar v. Alttupurath Manakkal 
(3) a Bench of this Court held 
that where a person objected to the 
attachment of property and filed a petition 
asking that his objection should be recorded 
without asking for an investigation of his 
claim, and the Court recorded his objection, 
such recording did not amount to an order 
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against the objector under r. 63 of O. 
XXI. Al dul Rahim, J., 1efe1s to the Gecision 
of the Full Bench and okserves: “Bnt it 
would Le gcing ico far to say that the itle 
applies to a case v here a person, while putting 
ina petiticn setting out his obkjecticns, 
docs notzsk the Court to investigate his 
claim.” These two cases support tke 
view which I £m inclined to take. 

The learned Vakil for the appellent kes 
referred us to the decision in Civil Miscellzne- 


ous Appeal No. 423 of 1921 
of Mr. Justice Krishnan and myself. 
In that case a claim petition 
was filed and an order wes passed 


in these terms: “ withdrawn, clcsed." 


We 


‘decided that the word “closed” was tanta- 


mount to “dismissed” and we held that 
the point was concluded by the authority 
of the Full Bench ruling. Tke case was 
indistinguishaLle from the decision cf ike 
Full Bench and I, therefore, arrived at 1Lzt 
decision. I may refer to the follcwirg 
passage in the judgment :—“ The qucsticn 
whether an order is against the cleiment 
or not does not depend on wheker ike 
Court had'investigated the claim or mot. 
It really depends upon the effect of tke or- 
der, and if in substance and in effect it ne- 
gatives the  claimant's . claim and 
refuses to recognise it, that is an 
order which falls under Art. ir 
of tke Limitation Act.” Ido not 
think this is a decision which kelys ile - 
appellant. I am clearly of the opinion 
that tke order in question is not in effcct 
and in substance one negativirg ile 
plaintiff’s claim. I do ‘not think there is 
any justification for exiendirg fte rtle 
laid down in Macht Raju — Venkataratncm 
V. Vedrevu Ranganayakamma (I) to cases 
not really covered by it. For these reasons, 
I entirely agree with the judgment deli- 
vered by my learned brother. 
V. N. V. Appeal dismissed, 
Z2. Ke 


- 
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>» PATNA HIGH COURT. 

.. APPEAL FROM ORIGINAL ORDER No, 133 
2e : OF IO2I. 
November 30, 1922. 

o Pyesent---Mr. Justice Des and 

a mee Mr. Justice Adami. 

WILLIAM MALING GRANT AND OTHERS 
> DECRES-HOLLERS—APPELLANTS 

^ '" . VEYSMS vOUP Oxo 
SURAJ MAL MARWARI AND OTHERS 

JUDGMENT-DEBTORS—RESPONDENTS. 

, Civil Procedure Code (Act V of 1908), S. 47, 

O. XXI, v. 66—Execulion of decree—Sale pro- 

clamalion—Order directing sale free from incum- 

brance, nature of — Appeal. ; l l 
Certain incumbrances were notified in a sale 

proclamation under O. XXI, r. 66 of the Civil 


| Procedure Code at the instance of the decree- : 


holder. The judgment-debtor subsequently made 


an application objecting that the property was 
nöt liable to be sold subject to those incumbrances. ' 


The Executing Court gave effect to the objection : 

Held, that the order of the Executing Court 
wasunade under section 47 of the Civil Procedure 
Code and not under 1.66 of.O. XXI of the Code 
and was appealable. 


Appeal from an order of the Subordinate 
Judge: of Bhagalpur, dated the 30th April 
I921. 

MTS Sultan Ahmad, S. M. Mullick 
and Nirod Ch. Roy and S. Ch. Roy, for 

the Appellants. ` - 

Mess. C. C. Das aud Jagarnath Pd. 
for the Respondents. | 


f JUDGMENT. 
Das, J.—This is an appeal on behalf 
. of the  décree-holders against an - order 
of the learned Subordinate Judge of 
Bhagalpur, dated -the 30th April I92r 
in a proceeding for execution of a decree. 
‘It appears that the'decree-holders wanted 
certain incumbrances to be notifed in ike 
decree. They made their application to tbat 
effect to.the Court under the provisions of 
O. XXI, r. 66 of the Code andsale pro- 
clamation as finally drawn up by the Court 
did notify those incumbrances. | There- 
.' after, the respondents who were the peti- 
tioners in the Court below made an appli- 
cation which is to be found at page 1 of the 
'paper-book. That petition is as follows :— 
“These petitioners have come to know to- 
day that the decree-holders have cunningly 
‘shown certain incumbrances on the proper- 
ti:s entered in the sale proclamation. This 
ij-contrary.to the real state of things. A 


|| 
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a matter of fact, the decree under execu" ` 


tion is on the basis of a bond that was 
exscuted before the debts referred to in 
the sale proclamation were contracted and’ 
if the said properties be sold subject to the 


liabilities mentioned in the sale proclema-' 


tion, they won't fetch adequate price. This 


will cause immense loss to the judgment- ` 


debtors. The deecree-holders have no rigkt 
to cause the properties to be sold subject 
to the said liabilities which are contrary 


to the real state of things, nor is the decree ` 


under execution of such nature. The mort- 
gaged properties cannot, according to law, 
be sold subject to those incumbrances .” 

This petition was presented by the judg- 
ment-debtors under the provisions of sec- 
tion 47 of the Code and they invited the 
Court to hold in substance that the proper- 


ties could not be sold subject to the inctm- 


brances as notified in the sale proclemetion. 
The learned Subordinate Judge who dealt 


with this application thought that as tbe 


decree-holdeis did not produce before him 
the mortgage-bonds or the palias which 
according to the decree-holders constituted 


the incumbrances on the land the prop-- 


erties could not be sold subject to these 
incumbrances. In the result he .allowed 
the objection of the judgment-debtors. 

It was argued by Mr. Das on behalf of 
the respondents judgment-debtors that the 
order of the learned Subordinate Judge teirg 
an order in a proceeding under O. XXI, 
r. 66 of the Code is not an appealable order. 


ET 


In my view the contention does not deserve © 


any success; the proceedings under  O. 
XXI, r. 66 were concluded long before tte 
petition, upon which the order of the 3oih 
of April 1921 wes passed, wes presented. 
The application of the iudgment-dettors 
did not raise any question as to the terms 
on which the sale proclematicn skcvld Ee 
settled, it raised the question whether 
the Court could sell the properties sut- 
ject to theincumbrances. In other words, 
the question raised by the judgment-debtors 
was a question relating to the exécuticn of 
the decree. In my opinion the order of tke 
learned Subordinate Jrdge wes an order 
under section 47 of the Coce and js. accord- 
ingly aprealable. en MEL E 

On the merits, there is nothing at all to 
be said in favour of the view of tke lea1ited 
subordinate Judge. The sale proclamation 
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did notify those jncumbrances. There is 


no dispute between ihe partics that these, 


incumbrances do exist, in fect the asser- 
tion in the petition that the debts refericd 
toin the sale-proclamation were contracted 
. after the date of the ‘decree is undoubtedly 
incorrect asthe facisshow. The l-arnéd 
Subordinate Judge could not in those 


proceedings go behind the sale proclamation | 


which was settled upon notice to tke judg- 
ment-debtors. 

The order of the Subordinate Judge must 
accordingly be set aside. 

The appellants decree-holders are entitled 
to the costs of this appeal. 

Adami, J.—I agree. 


Z. K. Decree set aside. 


: MADRAS HIGH CCURT. 
CIVIL REVISION PETITION No. 871 OF 1921. 
September 27, 1922. 

Present -—Mr. Justice Spencer and | 
Mr. Justice Venkatasubba Rao. 

SADAGOPA .AIYENGAR-—PETITIONER 
" UEFSTLS 
SELLAMMAIL AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. X X 1, 
yr. 2, X6— Execution of decrée— Transfer of decree 
to one of several judgment-debtors, effect of— Ad- 
justment. 

The spirit of the second proviso to r. 16 of O. XXI 
of the Civil Procedure Code is that one judgment- 
debtor should not, by acquiring the interest of a 
decree-holder, be allowed to put himself in a 
position in which he can force the other judgment- 
debtors.to pay the whole of the decree amount 
.when his proper remedy is a suit for contribution, 
and for this purpose it does not signify whether the 
assignee decree-holder is one against whom a 
personal money-decree was passed or one who 
has been directed to pay the decree amount out of 
the proceeds of the property in his. hands. 
[p. 861, col. 2.] 

Panachand v. Sundrabai, 
L. R. 409, .dissented from. 

A transferee- of a decree must first prove his 
right: before he can be allowed to execute the decree 
and it is then only that any question of adjustment 
wil arise. [p. 862, col r.] 

Bayyana Ramayya v. 
murthi, 32.Ind. Cas. 952; 40 M. 296; 3 Le W. 186; 
19 M. L. T. r24; (19106) I M. Ww N. 133 and 
Mohamad Rowther v. Pichai Kowe her, 3 5 HE Cas. 
6243'4-1. W. 534r followed. - j 


3r B. 308; 9 Bom. 


Nidamartht Krishna- 


INDIAN CASES. 


862 


~ * 


Petition, under sections I15 of Act V of 
1908 and section 107 of the Government 
of India’ Act, praying ‘the High Court to 
revise the appellate order of the Court 
"ofthe Additional Subordinate J udgé,Tanjore 


ii Appeal Suit No. 8r of 1920, (Appeal | 


Suit No. 54 of 1920 on the file of the District 

‘Court, Tanjore) preferred against the order 
of the Court of the District Munsif, Man- 
nargudi in E. P. R. No. 295 of 1919. in 
Original Suit No. 183 of 1918. 


Mr. T. R. Sriniwasa Iyengar; foi the 
Petitioner. 

Mr. A. V. Viswanatha Sasy, ` for the 
Respondents. 


JUDGMENT,—’The Subordinate 
has in effect found that the execution peti- 
tioner is a benamidar for Sowri Iyengar who 
with the money of rst defendant pischased 
the decree. 

This finding is sufficient to bring the case 
within the scope of the 2nd proviso to r. 16 
of O. XXI, Civil Procedure Code. 

The decree was one for the payment of 


money against first defendant and three 


others. 

- The fact that first defendant was directed 
by the decree to pay the amount out of his 
family properties does not make the decree 
any the less a decree for payment of the 
money against him.  .- 

Tho observation of Chandavarkar, J. in 
Panachand v. Sundrabai (x), that “A 
"decree for money against several persons ” 
means a personal decree for the payment 
of money by two or more defendants jointly, 
in our opinion, puts an unduly narrow in- 
terpretation on this provision. The spirit of 
therule is that one judgment-debtor should 
not by acquiring tbe interest of a decree- 


holder be allowed to put himself into a. 


position in which he can. force. the other 
judgment-debtors to pay the whole of the 
decree amount; when his proper remedy 
isa suit for contribution; dnd for this purpose 


it does not seem to signify whether the 


assignee decree-holder is one -agdinst whom 
a personal money-decree was passed or one 
who has been directed. to pay the decree. 
amount out of the pieces pr the property 


‘in his mn 


tsm xo^ + x = 


(1) 3I B. "s 9 Baur L. R4 409. (m 


Judge 


- 
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. It 1s-next argued that the Subordinate 
Judge was by reason of O. XXI, r. 2 not 
entitled to find that the decree was satisfied 
by Sowri lyengar's purchase. This argument 
is met inthe decisionsin Bayyana Ramayya v. 
Nidamarthi Krishnamurthi (2) and Mohamad 
Rowther v. Pichai Rowther (3), whereit was 
pointed out that the transferee must first 
prove hisright before hecan be allowed to 
execute the decree,and itisthen only that 
any question of adjustment will arise. 

The lower Courts had jurisdiction to 
decide as they have done and the civil 
revision petition is dismissed. 

VAN. V. Petition dismissed. 

Z. K. l 

(2) 32 Ind. Cas. 952; 40 M. 296; 3 L. W. 186; 
19 M. L. T. 124; (1916) 1 M. W. N, 133. 

(3) 35 Ind. Cas. 624; 4 In W. 534. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER NO. 130 
OF 192I. 
December I, 1922. ^ 
Present-—Mr. Justice Das and Mr. Justice 
Adami. 
DHAROHAR SINGH-——APPELLANT 
Versus 
RAM PRASAD NARAYAN SAHI AND 
ANOTHER——KESPONDENTS. 


m of previous applicatton—Condtlions requisite — 
est. ` 

in order to entitle a decree-hoider to clnim that 
an application should be regarded as a ontinuaticn 
of a previous application, two conditions musi Le 
satisfied, first, that the previous apr-lication was 
dismissed for no fault, or default on his part, ard, 
secondly, that the subsequent application is sin.i- 
lar in'scope and character to the previous appii- 
cation. To determine this latter a fair test to 
apply would be to.see if the decree-holder could 


have got the relief in the previous application - 


which he subsequently claims. 
p. 864, col. 1.] , 
Appeal from a decision of the Sutordinate 
Judge, First Court, Muzafferpore, dated the 
12th April 1921. . 
Mr. S. C. Miter, for the Appellant. 
Mr, Nivsu Narain Sinha, ior the 


[p. 863, col. 2; 


Re- 


1 Spondents. 


. to be 


JUDGMENT. 

Das, J.—This is an appeal on behalf 
of the decrce-holder and is directed against 
an order of the learned Subordinate Jucge 
of Muzaiferpore, dated the 12th April 1921, 
by which the learned Subordinate ) udge dis- 
missed an execution case against the Te- 
spondents. 

The dectee-holder obtained a mortgege 
decree against Babu Harbans Narain Sirgh 
and his sons. The decree wes made ab- 
solute under the old Civil Procedure Codec so 
far back as the 22nd December 1906. We 
are not concerned in this appeal with tke 
first application for execution. In 1912 
the d»cree-holder for the second time &p- 
plied for execution of his decree and, he ex- 
pressly wanted to sell the property de- 
scribed aslot No. 4 in the morigege-decree. 
The respondent Babu Rain Prasad Narain 
Sahi and Babu Ram Rekha Prasad Narayan 
Sahi intervenedin the execution proceedirgs 
and objected to the sale of lot No. 4 on the 
ground that they had purchased lot No. 4 
at a revenue sale. The objection was dis- 
allowed and the respondents ihcretpon in- 
stituted a suit, teing suit No. 152 of 1912 in 
Chapra for a declaration thet the pro[city 
described as lot No. 4 wes not licLle 
sold in execution of the decree- 
holders mortgage-decree. On the 27th 


of November 19013 a compromise 
decree was passed in Suit No. 152 of 
1912 by which the respondents as 


purchasers of lot No. 4 agrecd to pay to 
the decree-holder Rs. 2,0c0 on or bcicte tLe 


‘30th August Ig14. 


Execution of decree, application for—Continu- - 


We are not concerned with the third ep- 
plication for execution which was prescnicd 
in 1915. ‘The respondents were not perius 
to that execution as the decree-holcer 
proceeded inthatapplication against pr gcr- 
tics other than lot No. 4. In 1918 the dccice- 
holder presented his fourth application lor 
execution and it will be necessa1 y (o corsi ccr 
the scope and character of that application 
presently. By that application iLe Ccecrce- 
holder did want to sell lot No. 4 £s well as 
two other lots of propertics dcsciilcd és 
lots Nos. 5 and 6, he did not bring the re- 
spondents on the record as paitics io Lat 


execution proceeding but ihe rcspondeníis 


intervened in that execution proceeding 
and admitted their liability to satisly 
the decree to the extentof Rs. 2,000 and, iu 
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fact, paid a portion of the decretal amount. 
The entire sum of Rs. 2,000 not having 
been paid by the respondents, the decree- 
holder proceeded with the sale of, amongst 
other properties, the property covered . by 
lot No. 4. The sale took place on the 15th 
March 1913 and lot No. 4 was purchased 
by the decree-holder. There was then the 
‘inevitable application for setting aside the 
sale under O. XXI, r. 90 and that applica- 
tion ended in à compromise between the 
parties on the 7th Tune 1919. The sale was 
set aside by consent on the respondents 
agreeing to pay Rs. 540 within a month. 
It was agreed that if the sum of Rs. 540 
was not paid on or before the 7th July 1919 
the decree-holder would be entitled to scil 
lot No. 4. Itis needless to say that the stm 
of Rs. 540 was not paid by the respondents 
to the decree-holder. On the 26th July 1920 
the present application for execution wes 
presented in Court and it wes at once met 
by the respondents with the plea that it 
was barred by limitation. 

The learned Subordinate Judge has dis- 
missed the execution petition on two grouncs, 
first, on the ground that the respondents 
. not being parties to the suit in which the 
mortgage-decree was passed cannot be pro- 
ceeded against in thé execution proceedirg 
arising out.of that suit, and, secondly, on 
the ground that the application for exc- 
cution is barred under the provisions: of 
section 48, Civil Procedure Code. 

I will first consider whether the learned 
Subordinate Judge was right in dismissing 
the execution petition on the ground that 
the respondents were not partics to the 
mortgage suit. It is quite true that they 
were not parties to the'mortgage suit but 
they have undoubtedly purchased one of 
the prop: rties which was the subject-matter 
of the suit. They are accordingly refre- 
sentatives-in-interest of the judgmert-d. bt- 
or unless they can establish that by reason 
of the fact that they purchased at a reve- 
nue sale they are not liable to satisfy the 
mortgage-decree of the’ plaintiff. They did 
mike an attempt to establish their case in 
Suit No. 152 of 1912 which they instituted 
in the Chapra Court. By a consent decree 
which was passed in that suit they tcok 
upon themselves the HaLility for Rs. 2,000 
out of the entire decretal amount. ‘They 
. intervened in the fourth execution proceed- 


INDIAN CASES; 
DHAROHAR SINGH U. RAM PRASAD NARAYAN SAHI. - 


863: 


ings and they admitted their liability to 
pay the decretal amount to the extent of 
Rs. 2,000 and in fact in that execution 
case they did pay a sum of money to the 
decree-holder. In my opinion, it is impos- 
sibleto contend that they were not proper 
parties ‘to the execution proceedings. In 
my opinion the learned Subordinate Judge 
was not right in dismissing the execution 
proceedings and on the ground that those 
proceedings were not maintainable agatust 
the respondents. 

So far as the question of E is 
concerned, itisclear that execution is prima 
facie barred under the provisions of s-c- 
tion 48 of the Civil Procedure Code, but 
Mr. Saroshi Charan Mitter on behalf of the 
decree-holder urges before us that his pre- 
sent application ought to be regarded es 


.& continuation of the application for cxe- 


cution which he presented in 1916, It is 
wull established that in order to entitle a 
dacree-holder to claim that an application 
should be regarded as a continuation of 
the previous application, two conditi ns 
must be satisfied, first, that the previous ~ 
application was dismissed for no fault or 
default on his part and, secondly, that the 
present application is similar in scope and 
character to the previous application. . If 
these two conditions are satisfied there 
is no reason why the Court should not re- 
gard the present application as a continua- 
tion of the previous application. 

Now, in this case clearly there were no 
laches on the part of the decree-holder. The 
respondents entered into a compromise 
with him, they agreed to pay Rs. 540 10 
him on or before the 7th July 1919, and on. 
the faith of the representation made 
to him by the respondents the decree- 
holder consented to have the sale in his 
favour set aside. Therefore, the decree- 
holder has satisfied one of the conditions, 
namely, that there was no fault or default, 
on his part at all, 

The next question is, can the present 
application for execution be regarded as 
similar in scope and character to the pire- 
vious application ? I take it that all that 
is necessary for the decree-holder to establish 
is that, in substance, though it may not 
bein form, the present application is simi- 
lar in scope aud character to the previous 
application. 


9p 0 

Mr. Nirsu Narayan Sinha on behalf 
of: the  respondenis urges before us 
that the present application cannot be re- 
"gardéd as similar in scope and character 
| tothe previous application; he points out 
that the: previous application. was an appli- 
 :AHon which arose out of: Suit No. 41 of 
"t906 and that the respondents were not par- 
ties to that application and'that the present 


application is stated by the decree-holder: 


- himself. to arise both out. of Suit No. 41 
 .of rgo6 and Suit No. 152 of 1912. : > 
‘Now, itis quite true that the decree-holder 
in his petition for execution recited both the 
suits, that is to say, Suit No. 41 of 1906 and 
Suit No. 152 of 1912. In this l'think he 
was wrong. The Muzafferpore Court could 
have no power whatever to execute the con- 
sent decree which had been passed by the 
Chapra Court in Suit No. 152 of 1912, but 
I do.not think that makes any difference 
in the substance of the application which 
was presented by the decree-hoder. He 
undoubtedly recited Suit No. 41 of 1906, 
. he recited all the facts which would enable 
the Court to determine what was the sum of 
money that was still due and owing by 
the respondents to the decree-holder. 
‘In regard to the argument that.the re- 
Spondents were not parties to the previous 
application for execution, all.that I need 
point out is, that they were undoubtedly 
‘parties to that execution not indeed when 
that application was presented: but when 
it’ was struck, off. They intervened in 
that application and they took upon them- 
selves the responsibility for at least Rs. 2,000 
out: of the decretal amount claimed by the 
decree-holder. In my opinion, no argument 
‘ean be founded upon the fact that the pre- 
. sent application recites the fact that there 
was a suit. in Chapra by the decree-holder 
against the respondents. ae 
"Tt is next urged that the decretal amount 
shown.in the -previous . application is 
Rs. 14,564 whether the „decretal amount 
shown inthe present applicationis Rs. 2,000. 
"Phis is relied upon by Mr. Nirsu Narayan 
Sinha .as .showing that the present appli- 
cation for execution has-been made not in 


' Suit No. 41 of 906 but in Suit No: 152: of. 


.X912. As I have said before, the decree- 
. , holder. was ill-advised in saying anything 
about Suit No.. 152 of 1912 in his petition. 


. for execution, - but that is merely the form. 
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ofthe application. Cai’ it be urged that in 
substance it makesany difference because the 
decrec-holder in- his present. application for - 
execution instead. of. mentioning ‘that. the 
decretal amount is -Rs. 14,564 -has stated 
that the decretal. amount is. Rs.. 2,000. 
i think not, for the argument goes not.to 
the substance of the thing. but merely to 
the form of the thing. . 
- Then it-is urged. that the: names of the 
judgment-debtors are different, that where- 
as the previous application for exécution 
shows that Harbans.Narayan Singh and — 
his sons are the judgment-debtors, the pre- 
vious application for execution shows . the 
respondents as the judgment-debtors. That 
undoubtedly is so, butthen,as I have said 
before, the present respondents .ntervened in 
the previous-application, so that they were 
the execution , 
proceedings. It.is true that. the present 
execution petition is not against : Harbans 
and his sons but that is, because, so far as 
the claim of the decree-holder'against- them | 
is concerned it has been satisfied by them. 

Lastly it is uiged that the’ properties 
are not the same. It is necessary to men- 
tion that the previous application for -exe- 
cution was in respect of the properties. de- 
scribed as lots Nos. 4, 5 and 6, whereas the 
present application for execution is in res- 
pect of lot No. 4. But it appears ‘that, so 
far as the claim of the decree-holder is ‘con- 
cerned, in respect of lots Nos 5,and 6 the 
judgment-debtors, namely, Harbans Narain 
and his sons satisfied the claim of the decree- 
holder, so that it was impossible in the pre- . 
sent application for:execution to claim any 
relief in respect of lots:Nos. 5 and6. In my 
opinion in order to determine whether ‘an’ 
application may be, considered’ as ‘similar 
in scope and charatcter to a previous appli- 


cation, a fair test to apply would-be to see... ` 


if the - decree-holder could have got the re-: 

lief in the previous application which hè- ` 
now claims supposing his previous appli- 
cation had not been struck off. If this were 
not the rule it would in many cases be im-. 
possible to hold that an application should 
be regarded as a continuation ofthe previous . 
application. ‘To take the present  .case, 
the claim of the decree-holder in . relation 
to lots Nos. 5 and 6 has been satisfiéd. It 
would, therefore, be impossible: for:the dé~. 
cree-holder in the: present: application ta: . 
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claim any relief in respect of lots Nos, 5 
and 6. But if we apply the test which I 
have mentioned, it is easy to see that the 
decree-holder in the previous application 
could have got the relief which he now claims 
in the present application for, in spite of the 
fact that the claim of the decree-holder in 
respect of lots Nos. 5 and 6 was satisfied 
by Harbans Narayan Singh, it was open 
to the decree-holder in the previous appli- 
cation to proceed against the respondents 
in respect of lot No. 4. Applying the test 
it would appear that the relief claimed in 
the present execution proceedings is sub- 
stantially the same as that claimed by the 
decree-holder in the previous application, 
that is to say, that in substance the present 
applicátion is similar in scope and character 
to the previous application, if that be so, 
and if the present application be regarded 
as a continuation of the previous applica- 
tion, no question of limitation arises. 

I would allow this appeal, set aside the 
order of the learned Subordinate Judge 
and direct that the execution case do proceed. 

The appellant is entitled to the costs of 
this appeal. 

j.—1 agree. 


Appeal allowed. | 


MADRAS HIGH COURT. l 
PPSAT, AGAINST ORDER No. 360 OF 1921. 
February 7, 1923. | 
Present:—Mr. Justice Oldfield and 
Mr. Justice Venkatasubba Rao. 
YELLAPRAGADDA SRIRAMA- 
CHANDRA VENKATANARAYANA— 
RESPONDENT No. 2—DEFENDANT NO. 4 
—APPELLANT 
versus 
RUVVADA NARASIMHA ROW 
PETITIONER—PLAINTIEFF'S LEGAL, 
REPRESENTA TIVE— RESPONDENT. 
Civil Procedure Code ( Act V of 1908), O. X X I, 


f. 19—~Gross-claims under same decree— Party, 
entitled to smaller sum,.vight of, to execute— Interest 


of decree-hokder split wp—" Two parties,” meaning . 


of. 


35 


Plaintiff obtained a decree in respect of certain 
properties, which she claimed as the.heir of her 
mother, with a liability to pay .a sum of Rs. 2,000 
tothefourth defendant. Under the decree the 
fourth defendant was also liable to pay plaintiff a 
sum of Rs. 385 for past mesne profits. Plaintiff 
died after decree, and the lands passed to her 
brother, first defendant, by right of inheritance 
but the amount of mesne profits which was ‘the 
plaintiff's stridhanam passed to herhusband. On 
an application for execution of the decree for 
Rs: 385 by the plaintiff's husband : 

Held, that under O. XXI, r. 19 of the Civil 

Procedure Code the plaintiff's husband was not 
entitled to take out execution for the smaller 
sum awarded to the plaintiff under the decree. 
[p.' 867, col. r.] 
—. O. XXI, r. 19 of the Civil Procedure Code does 
not exclude the case of a decree-holder on whose 
death his interest devolves on two different in- 
dividuals. [p. 867 col. 1.] , 

The point of time when operation is to be given 
to the provisions of O. XXI, r. rg of the Code, 
is when application is made for execution and. the 
rule does not become inapplicable merely because, 
before the date of the application, the plaintiff's 
interest had become split up. [p. 867, col. 1.] 

The words “two parties" in O. XXI, r. 19 
refer to the. parties to the suit and not to the 
different representatives of the -same party. 
[p. 867, col. 1.] 


Appeal against an order of the Sub- 
ordinate Judge, Rajahmundary, dated the 
28th April 1921, in Execution Petition 


No. 16 of 1921, in Original Suit No.' 31 
of I9I5. - l 
Messrs, G. Lakshmanna and Viyanna, 


` for the Appellant. 


Mr. P. Narayanamoorthy, for the Re 
spondent, 


JUDGMENT. 
; Oldfield, J.—i have had the -advantage 
of reading my learned brother’s judgment 
and I am not prepared to dissent from his 
interpretation of O. XXI, r. 19, Civil 
Procedure Code. In accepting it, however, 
I observe that the difficulty arising from 
the division of the interest of a deceased 


» party to a decree between two legal repre- 


sentatives does not seem to have been con- 
templated in that rule, since it does not 
‘include even a provision similar to r.-18 
(3) (a) and that Iam, with all respect, unable 
to apply language uséd by Batchelor, 
J., in Madappa Ganapa Hegde v. Jake 
Ghosal Gabrt Ghosal (1) to the present case, 
since that difficulty was not there under . 
consideration. But the language of r. 19 
‘in my opinion is consistent only with the 

n 30 Ind.?Cas, 89340 B. 60; 174 Bom, I. R, 
680. 
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Conclusion reached by my learned brother 
and I accept his conclusion that the agree- 
ment set up between first and fourth defend- 
ants was subject'to “a condition which is 


not shown- to have been fulfilled and ~“ 15; < 


thefefore, ineffective. 
in the ordei proposed. . 

Venkatasubba Rao, j.—This is 
appeal from ‘an ‘order of the 


I, therefore, concur 


an 


Sub- 


ordinate Judge of Rajahmundary allow-. 


ug execution against the fourth defendant 
at the instance of the husband of the 
‘plaintiff who claimed: to be the plaintifi’s 
legal 
ant was directed by the decree to pay 
to the plaintiffa :sumof Rs. 385- 4-0as mesne 
profits in respect of: some’ property. "Thé 
plaintif’s husband applied for execution 
in respect of this sum of money. ‘The 
fourth defendant objected to. execution’ on 
the- ground that under the same decree, the 
plaihtiff was directed to pay him Rs. 2,000 
With interest at r2 per cent. from a cer- 
tain date aud that the amount due to him 
being much larger than the sum payable 
by him, the plaintiff's representative was 
not erititled ‘to take ‘out execution for.the 
&iballer-sum. ‘The Subordinate Judge over- 
ruled this contention and the fourth: defen- 
dant is the appellant before us. 

“The respondent, the plaintiff's husband, 
has sought to support the judgment ofthe 
lower. Couit on the ground that the decrce 
was obtained by the plaintiff in respect 
of certain propeities which she claimed 
as the heir of her mother; that tHe amdunt 
payable te the fourth defendant under. the 
decree, was; payable by the plaintiff as 
representing the estate of her ' mother; 
that the amount which the plaintiff was 
to get from the fourth defendant was her 
stridhanam property; that -the respondent, 
as her husband, inhoiited that property, 
and that he, was, therefore, entitled' to re- 
cover by execution the stum which the plain- 
tiff, was to get under the decree without 
reference. to-the amount which tke plaintiff 

was. directed to pay to the fourth defendant. 
, t was further argued that the first defen- 

danti in the suit; who was the brother of the 
"pleinti: f, became the plaintiff's representa- 
tive. in . respect of-her mother’s estate 
ard that the first. -defendant, was, therefore, 
liable.to pay:;the amount which the plaintiff 
was decreed to pay to the fourth defendant, 


representative. The. fourth defend- - 


In short, the argument on behalf of the res. 
pondent was that the-fourth defandant was. 
boundto payhim Rs. 385-4-0 and thefourth 


defendant’s remedy in respect of Rs. 2,000, 
and interest thereupon lay ` against tke. 


first defendant. 


We ‘have to determine. which: of these 


two contentions O. XX, 


is correct. 


r. IO, Civil Procedure Code runs.as fol- 


lows :—'' Where application is made to 'a 
Court for the execution of.a decree under. 
which two parties are'entitled to recover 
sums of money from each other, then,—(ay 
if the two sums are equal, satisfaction for 
both shall te entered upon‘the decree; and 
(b)if the two sums are.unequal, exécution 
may be taken out only by the party entitled 
to thelargersum and forso much only as 
remains after deducting the smaller sum, 
and satisfaction for the smaller sum. shal 
be entered upon the decree '" 

The: decree under consideration is: “a 


decree under which two parties ate entitled. 


to recover sums of money froni each other," 

'The plaintiff was. entitled to- recover 
Rs. 385-4-0 "from the fourth defendant 
and the latter Rs. 2,000. and interest 
thereupon from the’ pleintiff. '""Éhere can 
be. no doubt that the plaintiff, and, the 


foürth defendant answer the description 


of “two parties" in the rule. That being 
so, the provision is clearly applicable, 
because au application bas been made to 
the Court for the execution of a decree 
of the-nature described by the rule. Clause 
(b) provides that where application is made 
to the Court for the execution of such a 
decree, satisfaction for the smaller sum 
shall þe entere ed upon the decree. Now 
such an application has heen: made; and, 
under the rule, the Court has go option but 
to enter up satisfaction for the smaller sum, 
that is, in this case the sum due to the 
plaintiff. “When the satisfaction has been so 
entered, there can be'no sum payable to the 
plaintiff and the plaintiff, ‘thereforé, will not 
be atle to execute the portion of the decree 
which awards, him the smaller amount, 
if the plaintiff during her ^ lifetime 
attempted to execute the ‘decree, O, 
XXL, r: 19 would be an effective bar against 
her. “The xespondent has argued, that the 


provision. does: not. automatically: "of its. 


own force» ‘render the- decree, for the smaller 
sum inexecutetle; in other words, , thas 


= a 
4 
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the effect of r. 1g is not to convert a decree 
with two distinct provisions into -a . single 


decree enforceable only for ^ the 
difference between the two sums; 
but, on the contrary, that the point 


of time, when - the operation is to be 
given to the provision under ques 
tion is when application is made for the exe- 
cution and that, as in the present case, on 
the date of the execution application the 
plaintiff’s interest became split up, the 
tule has no application. Itis no doubt true 
that the provisions of the section come into 
operation only '' where application is made 
to a Court for the execution of a decree," 

but that condition has ' been, satisfied in 
the present case. The application has been 
made. The section does not exclude the 
case of a decree-holder on whose death his 
interest devolves on two different indi- 
viduals.” “Two parties " referred to in 
I. I9 are the parties to the suit. The words 
do not refer to two different representa- 
tives of the same party.. On a strict. con- 
struction of O. XXI, r. 19, I have no 
hesitation 


and that the plaintiff's husband, is not 
entitled to take out execution for the 
smaller sum awarded to the plaintif under 
tke decree. 

Moreover, I am at a,loss to understand 
why the defendant should suffer ‘because 
_ on the death of the plaintiff, her interest 

devolved on two difféfant representatives. 
ifailto see why, if, as thezesult of theset-off, 
the fourth defendant was entitled to recover 
from the plaintiff, the difference between 
the two sums, he should immediately 
upon her death be obliged to pay into‘ the 


‘hands of one representative the’ sníaller | 


sum and perhapsbe unable to recover the 
larger sum from the other representative. 
This seems to me clearly opposed to jus». 
tice and I find no justification for this view 
in the terms of the section to which 
reference has been made. 

Four cases were cited by the appellant's 
learned Vakil as beating on the question, 
Bhagwan Singh v. Ratan (2).. Sanbara 
Menon v. Gopala Pattar (3), Annada Mohan 


(2) 
(x. s) 
a 23 M. 121; '& Ind. Dee tw. sj 479. 


in coming to the conclusion: 
that the appellant's contention is correct: 


Roy v. Atul Chandra Chakarbarti . (4) and 
Madappa Ganafa Hegde v. Jaki Ghosal Gabri 
Ghusal (i). I shall refer only to -the last 
cited decision, because I think it alone 
has a material beating upon the case on 
hand. There the applicant applied to exe- 
cute a decree for recovering Rs. 445-8-0 
which he was entitled to recover from the 


Opponents as mesne profits. Under 
the same decree, the opponents 
were entitled to claim the sum of 


Rs. 855 as costs from the applicant ; but 
they were prevented from recoveringitasthe 
right to it was barred by limitation. They, 
however, claimed to set off the amount- 
against the amount sought to be recovered 
by the applicant. It was held that the 
applicant could not be allowed to execute 
his decree for the smaller sum without 
reierence to the larger sum which the decree 
awarded to the opponents. Batchelor, J., 
observed at page 63,* '' For, as I read. the 
rule, it contemplates that the decree should 
be regarded.as a single indivisible order 
ofthe Court enforceable onlyforthe balance, 
that is, the difference between the. two 
sums awarded, and that balance becomes 
awardable by the Court without the inter- 
ventionofthe parties as soon as the amount 
of tke balance is determined." 

There remains one point to -consider. 
It is said that the fourth defendant entered 
into an agreement with the first- défendánt 
in respect of.the amount payable . by: the 


` plaintiff to the fourth defendant. The res- 


pondent has argued that the fourth defen- 
dant has thus precluded -himself from 
setting up that an.amount is due to him 
under the decree. Inanswer to this argument 
it is sufficient to say that itis admitted 
that the agreement relied. upon is a condi- 
tional agreement: :and that the. condition 
has not been fulfilled. The amount due to 
the fourth defendant has not been- paid and 
the respondent - cannot, therefore, contend 
that the portion of the decree relating to 


" payment to the fourth defendant. has been 


satisfied. In this view, it becomes un- 
necessary to determine the other question, 
namely, whether :the adjustment Ieferred 
to not having béen certified: under Q, 


: XXI, r. 2, may or may not be recognised 
pus 395; À. W. N. (6891) 133; dd Dec, 


by: the Court. executing the decree. , 
M) 564 Ind. Cas. 753; 24 C. W. N. 465, 
—* Page of 40 40 Bra Ed] - = gi 
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The appeal should, therefore, in my judg- andwere, therefore, joined as defendants, is not 


ment, he allowd with costs. 


V. N. V. Appeal allowed, . 


i MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 126 OF 1921, 
l November I, 1922. 
Preseni:—Sir Wolter S. Schwabe, 
Kr., Chief Justice, and Mr. Justice 
Wallace. 
ABDUL SHAKER SAHIB— 
APPELLANT 
VETSUS 
ABDUL RAHIMAN SAHIB AND ANOTHER 
` —RESPONDENTS, 

Specific Relief Act (I of 1877), s. 35—~Decree 
‘for specific performance, form of— Time fixed 
for payment, effect of— Failuve to pay within time 
fixed — Procedure— Delay. in suing, effect of. 

A decree in a suit for specific performance of a 
contract for sale of land, directing conveyance 
on payment of an amount by the plaintiff and fixing 
a time for such payment, is in the nature of a 
preliminary decree and after the original judgment, 
the action is not ended but remains under the 
control of the Court. Jt is competent both to the 
Original and the Appellate Courts on suitable appli- 
cation, to extend the time fixed for payment, and 
the plaintiff's rights under the decree are not lost 
merely by non-payment within the time fixed. 

A decree for specific performance must not make 
payment of the ptirchase money by a certain date 
a condition of the continuance of the rights under 
the judgment, 


Ramaswamt Kone v. Sundara Kone, 31 M. 28; 
17 M.L. J. 495; 3 M.L.'T. 26; Moideen Kuppai 
v. Ponnuswanmy Pillai, 26 Ind. Cas. 63; 1 L.W. 882; 
16 M. L. T. 430, distinguished. 

Observations of Srinivasa Iyengar, J., in Gopala 


Aiyar v. Sannasi, 32 Ind. Cas. 401; 3 L. W. 29; ` 


19 M. L. T. 137, dissented from. 

Where a purchager offers to pay the purchase- 
money without actually tendering it, but the 
vendor refuses to accept the offer, there is 
& waiver and actual tender of the amount is dis- 
pensed with. [p. 872, col. 1.] 

Polglass v. Oliver, (1831) 2 Cr. & J. 15: 1 49 
E. R. 7; 2 Tyr. 89; 1 L. J. (N. Ss.) Ex. 5537 R. R. 
623 fallowed. 

-In a suit for specific performance of a contract, 
the fact that certain ‘persons entitled .to the 

benefit of the contract refused to join the plaintiff 


a I To a decree for specific performance. [p. 871, 
col. 2. 

. Persons who desire the assistance of a Court 
in obtaining an equitablerelief must come quickly, 
but the question whether a Court should grant 
an equitable relief is one of fact to be, decided on 
the circumstances of each case. [p. 871, col. 2.] 

Where a suit for specific performance of a 
contract of sale is brought some two years 
after the time fixed for its performance and 
it appears ‘that the plaintiff was put off by 
the defendant himself who is not shown to have, 
been prejudiced by the delay in bringing the 
action, the Court ought not, to refuse to exercise 
its powers of decreeing specific performance. 

Per Wallace, J.—Where specific performance 
of a contract of sale has not been effected within 
the period laid down by the decree, it is open to 
the purchaser to apply to the Court for an extension 
of time for payment of the purchase-money, and 
to the vendor to apply either fora final and peremp- 
tory order for specific performance, or for an order 
rescinding the contract either immediately or to 
follow automatically on the expiry of the period | 
peremptorily granted. [p. 872, col. 1.] 

Appeal from a decree of Mr. Justice 
Coutts-Trotter, passed in the’ excer- 
cise of the Oridinary Original Civil Juris- 
diction of the Court, in Civil Suit No. @o 
of 1920. 

Mr. K. Rajah Iyer, for the Appellants. 

Mr. T. L. Venkataramma Iyer, for the 
Respondents. 


JUDGMENT. 
. Schwabe, C. J. —The respondents, plaint- 
Mis, obtained a decree for specific perfor- 
mance of a contract for the sale of certain 
lands and superstructures thereon to them 
by the first defendant. Coutts Trotter, J., 
gave judgment in the following words: “I 
inüst therefore find for the plaintiffs and 
give them decree for specific performance 
on payment of Rs. 4,000. Time fox payment 
two months." In pursuace of the judgment 
a decree was passed providing (x) 
that, upon payment by the plaintiffs 
on or before the 19th December 1621 
of a sum ofrupees four thousand only, the 
first defendant do execute and register 
a proper deed of conveyance of the pro- 
perties in the schedule, (2) that upon pay- 


_ment the rst defendant do put the plaintiffs 


in possession of the properties together with 
all documents and title-deeds. Before the 
expiry of the two months, that is, before 
December roth, the 1st defendant had given 
notice of appeal. Before the expiry of the 
two months but after the notice of appeal, 
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the plaintiffs had issued an application before 
the Judge in charge of the original side 
for extension of the time for paying the 
money and this application was heard in 
January 1922, that is, after the expiration 
of the two months, and was ordered to stand 
over until the hearing of this appeal. The 
appeal coming on, a preliminary point is 
taken, namely, that the two:months having 
elapsed neither the Original Court nor 
this Court has any power to extend thetime 
and that, therefore, the plaintiffs have lost 
irrevocably all their rights under the decree 
except tbe costs, and 1t is therefore, useless 
to occupy the time of this Court in consider- 
ing the merits of the case. I do not think 
that this is strictly a preliminary point, 
because the question of the costs of the suit 
would still remain. If the decree was right, 
the plaintiffs would be entitled to costs 
` from the first defendant and if wrong 
the plaintiff would be be liable for costs. 
But the point has been fullyargued.on both 
sides and raises important points on which 
we shall express our opinion. 

The decree was drawn up, I am told, 
in the ordinary form of decree in use here in 
cases ofspecific performance. It may be that 
it is a convenient form inu certain cases, 
though I have been unable to discover its 
history and how it came to be adopted. 
No form for a decree for specific performance 
is provided by Statute or rule here, aad it 
has been left to the Courts to devise a suitable 
and appropriate form. Specific performance 
is an equitable remedy which has bsen 
known and used by the Courts of Chancery 
in England for centuries, and appropriate 
forms of judgment have been approvd by 
the learned Equity Judges in England 
and have now become almost stereotyped 
and those at present in.use will be found 
set out in Seton on Judgments under 
the title “Specific Performance.” Ona perttsal 
of them the first thing to be observed is, that 
not one of those forms contains in the 
first instance a limit of time for payment 
of the putchase-money and not one attempt 
to make payment of tbe purchase-money 
by a certain date a condition of the con- 
tinuance of the rights under the judgment, 
After thee original judgment for specific 
performance it is the definite practice in 
England that all consequental relief by 
reason of any party failing to comply with 
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the terms of the judgment must be sought 
by application to the Court by which the 
judgment was passed. Such applications 
are made by motionin the action showing 
that in England, after theoriginal judgment 
the action is by no means ended but 
remains under the control of the same 


Court, If the default is made by 
the purchaser in paying the purchase- 
money, there are several remedies 
open to the vender. (1) He may 


on motion in the action obtain an “order 
fixing a definte time and place for payments 
and delivery over of the conveyance and 
title-deeds and can, after the expiration 
of that time, levy execution for that amount, 
if not paid. (2) He may apply by motion 
in the action for an order rescinding, not 
the judgment but the contract, and in order 
to succeed in such a motion he has to satisfy 
the Court that there has been a positive 
refusal to complete, which,itmay be obsery- 
edin the present case, the respondent has 
certainly not proved. A similar right is 
given by section 35 of the Specific Relief 
Act of 1899. (2) He can enforce his unpaid . 
vendor’s lien for the purchase-money and . 

costs. (4) He can by motion in the action 
obtain an order for sale by the Court of the 
property when he will be at liberty to bid. 
The proceeds of the sale are paid into 
Court and the vendor gets his contract 
price. interest and costs and the purchaser 
the balance, if any. Where the vendoris in 


‘detault, the remedies are even more varied, 


It would seem to be absurd to held that 
the mere fact that a date of completion is 
fixed in the originaldecree (sic) putsan end 
to'the action and that the control of the 
Original Court expires on theexpiration of 
that date and thus substitutes in effect 
for all the known remedies stated above 
the simple expedient of treating the action 
and the decree as dead for all purposes and 
leaving the vendor in undisturbed posses- 
sion of ptoperty which is not his and may, 
as in the present case, be of a greater value 
than the contract purchase-money, which, 
perhaps by some accident, the purchaser 
has failed topay. It is also worth observing - 
that there is no evidence. that the first 
defendant was ready to execute a con- 
veyance .or hand over the title-deeds 
in exchange for the money and in 
fact, so far from intending to complete he 


1070 


"Was appealing. on ` the ground that the 
‘decree was wrong.- ^ . .. "s. j 
"^ In. my judgment it. was. not intended 
by this decree ` that the, :payment ‘of 
the Rs. 4,000 by the date named should be 
a condition, failing to comply with which 
would deprive the successful plaintiff of all 
his rights- under the decree. In my judg- 
ment this decree is inthe nature of a 
preliminary -decree the original Court 
‘keeping control over the acticn and 
having full power to make any just and 
. necessary orders therein, including, 
appropriate cases, the extension of the time. 
Tf I am wrong inthis and the proper inter- 
pretation of this decree is as contended' for 
by the appellant, then, in my judgment, 
this-decrée is wrong, and I should, if neces- 
sary, order that it be set right by eliminat- 
ing the condition which ought not to have 
' been imposed ‘upon the successful plaintifi 
except at.a much later date and upon 
"definite refusal by him to: complete.. Even 
in that case such condition could only Le 
imposed at the request of the defendant 
who, as I have pointed out, has other various 
: remedies. As long as this form of decree 
is understood to be of a preliminary nature 
and the Court still retains full power over 
the action, I do not see any particular harm 
in the continuance of its use. Scme words 
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"In Ramaswami Kone v. Sundara Kone (X) 
the decision of the District .Munsif was 
that oh plaintiff's paying into Corrt ike 
balance of consideration ‘within a month 
the defendant should execute a sele ceed. 
The money was not paid into Court within 
the month, and, after the expiration of the 
‘month, the defendant appealed. On appeal 
the Subordinate Judge confirmed the Dis- 
trict Munsif’s order. The plaintiff then 
‘applied to execute this decree and the Dis- 
trict Munsif held that the original one menth 
granted by his decree having expired . 
‘and the plaintiff not having complied with 
its terms, the plaintiff could not have exe- 
cution. The pidintiff then applied to tre 
Subordinate Judge to modify the appellate 
decree by introducing into it, a fresh time 
limit. This. having teen refused, ike 
plaintiff appealed against tke District. 
Munsifs order dismissing his appliceticn 
‘for execution. That appeal was dismissed 
by the Subordinate Judge. The cese ceme 
on appeal before a Bench of this Court which 
held that, on the proper construction of 
the first appellate decree of the 
‘Subordinate Judge, the time wes not 
extended and that, therefore, execution covld . 
not be granted. The Court, however, did 
lay down that the Subordinate Judge 
could extend the time for performing 
conaitions precedent granted by the original 
decreeon appeal from that decree. It is, 
however, to be observed that no application 
was at any time made to the District 
Munsif to extend the time allowed by the 
decree, and this case does not, therefore, 
touch the point in question here. . l 
In Moideen Kuppai v. Ponnuswamy Pillai 
(2) this Court, on second appeal, directed 
that on payment. of Rs. 50 within three 
months by the plaintiff to the defendant 
a moiety of the suit property should te 
delivered to the plaintiffs. Sutsequentiy, 
the plaintiff applied to the Jower Court 
to extend the time. That was refused by 
the lower Court, and on appeal it was held: 
by this Court that the lower Court 
had no power to extend ihe. time fixed 
by the Apellate Court. The plaintiffs then 


' pet tioned this Court to extend ,the time 
' and this Court held that it had no power 


to modify its ovn order except on a proper 
application for reveiw which that applica- 


' tion was not. The Court held that the time. 


` on appeal to: the Subordinate Judge, 


t 


Vol.72]: : 


fixed by.-itsordet in that case was an essential 
term arid that nón- compliance with it ned 
result.in plaintiff's losing their rights unles 

they could put the matter tight’ by dog 


' _ But, in that case, the qtestion-was not under- 


consideration . whether the: originel Court, 
if it .directéd that specific performance 
should be performed within a certain time, 
could extend that time. 

In Gopala :Aiyar v. Sannasi (3) ihe Coi 
of -first-instance gave a decree for specific 
performance, giving the plaintiff one month's 
time to pay the price, which: decree’ was, 
con- 
firmed by ‘him. : More than one month after 
the date of the appellate decree-the plaintiff 
applied to the Subordinate Judge to éxténd 
the-time fixed by the -original decree. 
‘application was granted but on a revision 


„petition it was held by Srinivasa ‘Aiyangar; J. 
that the Appellate. Court had no -jurisdiction . 


tò- extend. the time fixed by the original 
Court; ` This may be right ; but the learned 
‘Judge said that it had been decided by-this 
Court ‘in ~“Ramaswami' Kone- v. “Sundara 
“Kone (1)thatthe Court which passed the dee- 
ree liad^ no:poweft to’ extend: the time, much 


Hess. any Appellate Court. As Ihave pointed "very late, but in my judgment not late 


"énough' to compel us to refuse relief‘ it 


out Ramaswami: Kone v. Sundara Kone (X) 


‘did-not say:so, and with that part of the 
judgment of: Srinivasa Aiyangar, J., I do 


Do agree. 

I, therefore, do not féet.j in this aren in 
any way: hampered. -by: authority and this 
preuminaty point fails. 


"Turning to the merits, the main duse 


di a pure question of fact. The learned Trial . 
"judge has, I think, correctly stated. differ- | 
ent Judges or different Juries might take . 
But there was 
‘apmie. evidence ‘to support his finding that ~P 


different | views of the facts; 


the “contract alleged was made and I see 
“no reason for differing from it. 


the property when the Rs.4,000 is tendered 
within one year. “There is no .evidence 


of an actual tender but there is evidence’? 


that the first plaintiff attended upon the 


fixst defendant with.P. W. No. 6 who badthe. 


money with him and on the first plaintiff 
asking .the first defendant to take it, the 
first "defendant said he would not. 


pensed with any actual tender, 
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"with costs. 
‘will be extended by this decree for a periód 
‘ of two months. It must be understood that 
: the original Court’ still. has lurisdicfiot in 


‘any point, that may 


- cedure Code, as is supplied by it 
` Further, the contract alleged is to reconvey 7 eese of a: decree in e on suit Ly 


are not of assistance in this cáse. 
‘This, ` 
in my judgment, was a waiver of and dis- . 
see `- 


- 
BÍ 
17 s e NGNE t RAs wu 


O and many subse- 
quent ‘cases. eg 

A further point :was taken that, as Cer- 
tain persons entitled to the benefit of the 


‘contract refused to join the ‘plaintiffs in 


the suit, and have’ been joind by them as 
defendants, the decree for specific perform- 


ance’ could not be granted. I do not agree , 


"with this cotention and I have nothing to 


add to the judgment of ‘Coutts-Trotter, J. NG 


on the point. j 

Lastly, it was contended, and' this is a 
more ' difficult’ point, that' as two years 
had-elapsed from the date of the original - 
offer of the money, the plaintiffs weie too 
late in bringing this suit. It is & well-es- 
tablished principle that persons who désife 
the assistance of the Court in obtaining 
equitable relief must come quickly. In each 
case it is a question to bedecidéd on the facts 
whether the delay on the part of the plaintiff 
is such that the Court ought not to excer- 


cise its powers: » In this case on the facts - 


I think that the delay should be excuséd. 
for,on the: evidence, the plaintiffs weré put 
off for some time by the first defendant him- 
self. : The- case has, however, been brought 


not being shown that the defendant has: 


been prej judiced. 


The appeal will, therefore, be dismissed 
The time or the completion 


this niatter and-has full powers to deal with 
arise including, if 
necessary, an application for further time. 

. Wallace; ` J.—I, agree. On the. first 
oint of Jaw teken, I wish io say this: No 
‘special formi ‘of drafting à à decree for specific 
performence' is. supplied. by the Civil Pro- 
in tke 


'O. XX, r14, which directs that, if-the pur- 


` chase-money is not paideas: stipulated i in ihe 


decree, the suit shall be dismissed with. costs. 
Hence the analogy. of deciees, etċ., in pie- 
emption suits and’ teported rulings theron 
The form ^ 
of decree drawn up in the Trying Court is 
-the general form adopted in this Presidency 
e (1831) 2 Cr. & J. 157149 E. R. 7; 2 Tyr. : 89; 
L.]. (N: 8) Rx 51 37 ReRe 023. s 
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for such decrees. But that it is in the 
nature of a preliminary and nota final decree 
is, I think, placed beyond doubt by section 
35 of the Specific Relief Act. As I read 
that section, it, lays down that when a decree 
for specific performance of a contract of 
sale has been passed and the purchaser 
makes default in payment of the sum which 
the Court has ordered him to pay, the ven- 
dor may either file a fresh suit for rescission, 
of the contract or may, in the specific 
. performance suit itself, apply to the Court 
to rescind the contract. It is perfectly 
clear that the contract is not deter- 
minable or determined by the mere failure 
to comply with the terms of the decree. 
It is not determined until the Court orders 
that it is determined. By the decree for 
specific performance the Court sets out 
whatit finds the real contract between 
the parties was, and declares that such a 
contract exists and gives what it considers 
a reasonable time within, which the con- 
tract shall be carried out. Regarding the 
decree, from this point of view, as a contract, 
it is clear in this case, as in most others of 
the same kind, that time is not of the 
essence of the contract, and that, until the 
contract is rescinded by formal order or 
decree, such time for performance, not being 
an essential part of the contract, may be var- 
ied by the Court which has déclared what 
the essential terms of the contract are. 
It is clear, as the learned Chief Justice hes 
shown, that it must be within the powers 
of the Court to vary the time within which 
the contract shall be performed as diff- 
culties might arise through no fault whatever 
of the parties preventing performance which 
, the time specifed in the decree, e. g., when 
a third party has within that period 
set up a bona fide claim of title to the 
property, it may even be necessary to direct 
specific performance to stand over for a 
reasonable but indefinite period, until that 
claim has been adjudicated. ` 

I take it then that, where specific per- 
formance of sale has not been effected 
within the period laid down by the 
decree, it is open (a) to the puchaser 
to apply to the Court for an exten- 
sion oftime for payment of the purchase 
money, and (b) the vendor to apply 
, either for a final and peremptory order 


‘for specific ,performance or for an order . 


rescinding the contract either immediately 
or to follow automatically on the expiry of 
the period peremptorily granted. The original 
action is thus open until a final decree or 
order of such a nature and scope is 
passed, and the original Court has until 
then ample power to extend the time 
for specific performance. The case 
reported as Moideen Kuppai v. Ponnuswami 
Pillai (2) is nota case in point. It 
was apparently not a case of a~decree 
for specific performance since no  re- 
ference was made to section 35 of the 
Specific Releif Act. "In Gopala Atyar 
v. Sannasi (3) also no reference is made 
to that section and, in any case, the appli- 
cation to extend the time was made after 
the time granted by the decree had expired. 
In Ramaswami Kone v. Sundara Koue 
(1) there was no application for exten- 
sion of time at all, and the decision turned 
onthe propriety of interpreting the aprel- 
late decree in terms of the’ original deciee. 
In the present case an application to extend 
the time was put in by plaintiffs to the 
Court which passed the decree and no final 
order has yet been passed on that. I am, 
therefore, quite clear that the original 
Court has in this case full power to extend, 
on proper application made to it, the time 
fixed by its decree for specific performance, 
and equally so has the Appellate Court in 
an appeal which is of the nature of an 
appeal from a preliminary decree. The 
argument that plaintiffs should not he 
allowed to get afresh extension of time 
because defendant has appealed against 
the decree has not impressed me. His 
appeal was tentamount to adeclaration that 
he would not receive the money and carry 
out his part of the contract, and thus made 
it useless for plaintiffs to attempt to carry 
out their part of it. On the other points 
of the case, I have nothing to add to the 
judgment of the learned Cheif Justice. 


V. NV. Appezi cismissed. 
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LAHORE HIGH COURT. 
SECOND Civi, APPEAL No. 2537 OF 10921. 
August 3, 1022.. mE 
- Present.— Mr. Justice Campbell 
, LUDDAR AND OTHERS—PLAINISEFS— 
; APPELLANTS 
UOY STIS : 
Musammat BANSI AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Custom— Alienation by widow— Reversioners, 
right of, lo contest, in presence of daughter. 

The existence of a daughter does not preclude 
even a distant reversioner from contesting a widow's 
alienation, especially where the Riwaj-i-am declares 
the reversioners to be preferential heirs to the 
daughters. [p. 874, col. 1.) 

Muhammad Umar v. Abdul Karim, 103 P. R. 
1907; 159 P. W. R. 1907, Kapuria v. Mangal, 149 
P. R. 1908; 192 P.W.R. 1908, Ram{Ditta v. Kishan 
Singh, 4 P.:R.-x89o, Lacho Bai v. Asa Nand, 
144 P. R. 1882, relied upon. 

of the 


` Second appeal from a decree 
District Judge, Hoshiarpur and Kangra 
Districts, dated the gih August 192r, revers- 
ing that of the Munsif, First Class, .Kangra 
District, Kangra, dated the 22nd December 
1920. A 

-~ Bakhshi Tek Chand and Lala Fakir 
Chand, for the Appellants. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT.—This second appeal has 
resulted from a declaratory suit re- 
garding land of which tke last male pro- 
prietor wes Lachhi Ram. Lechhi Ram died 
leaving a mother, Mussammat Bansi, and a 
daughter, Musammat -Bholi, tke latter of 
whom is now stated to be eleven years of 
age and married. The parties are Brahmans 
of the Palampür Tahsil of the Kangra Dis- 
trict. On the death of achhi Ram his 
mother succeeded and she has gifted a portion 
of the estate io her son-in-law Ram Ditta, 
the husband of Lachhi Ram's deceased 
sister. The plaintiffs who are collaterals 
of Lachhi Ram in the seventh degree have 
sued for a declaration that the gift shall 
not affect their reversionary rights. 

The Courts. below have concurred in 
holding that the land alienated is ancestral 
gua the plaintiffs and that the parties are 
governed by custom. "The Trial Court dec- 
reed the declaration. The District Judge 
accepted the alienee’s appeal and dismissed 
the suit on the ground that the onus of 
proof lay upon the plaintiffs to show that 
they had a right to contest the alienation 
in the presence of Lachhi  Ram's daughter 
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and that they had failed io. discharge it. 
This daughter, it may be remarked, was 
‘not a party to the suit. 

The plaintiffs have come to this Court 
on second appeal armed with a certificate 
under section 4r (3), Punjab Courts Act; 
that the following question regarding the 
validity of a custom is of the necessary im- 
portance, and doubtfulness :—'' Can a remote 
collateral in the seventh degree. contest 
an alienation of ancestral property by the 
widow of a childless proprietor in presence 
of the daughter among Brahmans of the 
Palampur Tahsil, Kangra District? Does 
a remote collateral of seventh degree ex- 


. dude daughters from succession to ances- 


tral property among Brahmans of the, 
Palampur Tahsil?” 

There is no doubt to my mind that the 
lower Appellate Court dismissed the -suit 
for wrong reasons. If it be assumed that 
the daughter of Lachhi Ram is a nearer 
heir than the plaintiffs, the latter, in my 
opinion, is competent to maintain the suit. 
The alienor is a widow with a life-interest. 
The daughter is a minor, hitherto childless, 
and, being a female, probably no more than 
a life-tenant if she succeeds and has no 
issue. She is not a party to the suit, A dec- 
laratory decree will entire for her benefit 
if ske 3s a preferential heir. 

It would be unprofitable to discuss the 
question cf whether Musar:mat Bholi is 
in fact an heir preferential to the plaintiffs, 
since she is not a party and a decision on 
the point would not bind her. But it is 
also in favour of the plaintiffs right to 
maintain the suit that the Riwaj-1-am of 
the District would support a claim by 
them to succeed before Musammat Bholi 
[Middleton's Customary Law of the Kangra 
District page 95, Question 49 and page IIOI, 
Question 5r (V)] It may be that what is 
said there is not supported, so far as 
their case would be concerned, by specific 
instances but, whatever view might be 
taken of the effect of judgments of this Court 
subsequent to that of the Privy .Council 
in Beg v. Allah Ditta (x), the latter ruling 
makes it clear that the Riwaj-i-am entries 
would have to be regarded seriously as an 

(1) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W.- 
R. 1917; 21 M. L, T. 310; 32 M. L. J. 615; 19 Bom. 
L. R. 388; 15 A. L. J. 525; 21 C. W. N..842; 44 
€. 749; 26 C. L. J. 175i 44 1. A. 89 (P. C). 
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im portant piece of evidence in their favour 
3n “ihe. event” of ‘their’ preferring hereafter 
“a Claim to inherit” before Musammat 
B holi. 

“ "Phe learned Counsel for the respondeats 
has conceded that the tést is, whether the 
pleintiffs have a substantial chance of suc- 
cession and that every case of the present 
. mature must be decided upon its own facts. 
. I cannot follow him in his contention that, 
jn the circumstances, the plaintiffs have a 
very remote chance of succeeding if, Mu- 
sammat Bholi is the preferential heir. The 


‘situation, in my opinion, is just the 
opposite. Musammat Bholi — is^ a 
child: still and : it cannot be pre- 


‘sumed to be inevitable that she will live 


D to have children. In Muhammad Umar 


v. Abdul Karim (2) it was ruled that' the 
existence of a daughter does not preclude 
a near reversioner from  coatesting a 
widow's alienation. The same was laid down. 
in favour of a distant reversioner in.Ka- 
puria v. Mangal (3) (a Hindu Law case). 

In Ram Ditta v. Kishan Singh (4) collaterals 


in the roth degree were held entitled to. 
contest a similar alienation in the presence . 
Riwaj-t-am. 


of daughter's sons where the . 
and Wajib-u-arz declared them to be ‘pre- 
ferential heirs. Lacko Bai v. Asa Nand 
(5) is also in the plaintiff's favour. 

For these reasons, I hold that the plaint- 
iffs-appellants were entitled to' maintain 
a declaratory suit. 

The question remains "whether the gift 
by Musammat ‘Bansi was valid. This 
has not been decided by the learned Dis- 
trict Judge. The Trial Court placed the point 
directly in issue and found in the nega- 
tive. I observe that there is no evidence 
on the record that a gift to a son-in-law by 
any widow (whether the wife or mother 
of the last male-holder) is sanctioned by 
custom. A single witness for the defendants, 
. Mit Ram, stated that his maternal uncle’ s 
paternal uncle's wife had gifted land to 
her son-in-law, ‘but in. cross-examinatioa 
admitted that he had only heard this and 


that he did. not know when the gift: had 


been made, 


1 
- sudo os t 


T (2) +103 p. R. 1907; I59 P. W.R. 1907. 


1(3).. 149 P: Ro 1908; 192- P.-W. R. dus | dé 


(4) 4:,P.3R..1890. , y . 
` (5) 144 P. R. 1882. 
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s therefore, accept: “the appeal with costs, 
‘set-aside the order of the lower Appell ate 
Court dismissing the.suit and restore the 
decree of the First Court. | 

Z. Ke . Appeal accepted 


m EMMR te ee 
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MADRAS HIGH COURT. 
_ CIVIL, REVISION PETITIONS NOS. 103, 104 
I05 OF I922. 
November'14, 1922.. 
Present. ——Mr. Justice Krishnan, 
_ RUKMANI AMMAL PETITIONER 
Versus 
RAMACHANDRA. THONDAMAN. SAHIB 
BY AGENT POTHAN AND. ANOTHER— 
j - RESPONDENTS. E 

Execution of decree— Beneficial owner of. ENENG 
whether entitled to join in- pending execution pro- 
ceedings. 

„Parties should be allowed to join the record when 
their rights are in danger.--[p. 875, col. i] - 

A person beneficially entitled to the fruits ofa 
decree is entitled to be.made a p in pending 
execution proceedings instituted by the benamidar 
decree-holder. [p. 875, col. 1.) 

Manikhham v. Tatayya, 2x M. 388; 8 M. L. J. 
48; 7 Ind. Dec. (Ne S.) 631, distinguished. : 

Dwar Bakhsh Sivkar .v. Fatih Jali, 26 C. 250; 
3 C. W.N. 222;:1 Ind. Dec. (N.:$.) 765 and 
Muthiah: Chettiar v. Lodd Govinda Doss Krishna 
Doss, 69-Ind. Cas. 337; 44 M..919; 41 M. L. J. 
316; 14 L, W.'287; (1921) M. W:N: 649, relied on. 

Petition, under section 115 of.Act V. of 
1908 and section 107 of the Govern- 
ment of India Act praying the High Court 
to revise arr order dated the .8th February 
1922 .of the Court of. the Additional 
Subordinate Judge, .'Trichinopoly, in I. A. 
Nos. I,.2 and 3 of 1922 respectively in 
Appeal Suits Nos. 154, 155 and:156 of 1921 
respectively. ©. 

Messrs. T. Narasimha Aiyangar and N. s. 
Ramaswami-Aiyangar, for the Petitioner: 

JUDGMENT ..—This. was an application by 
the petitioner; .as the - person beneficially . 
entitled to: the fruits. of the decree in 
Original Suit. No. 293 of 1899 òn- the file of 
the Court of, the: . District; Munsif of 
Trichinopoly which had been obtained by 
one Krishnaswamy Aiyangar, to,be made a 
patty to the appeal -against the order 
of the . District Munsif removing . tlie 
obstíuction of the respondent | Rama- 
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chandra Thondaman by ‘agent Pothan, 
against possession of the property, purchesed 
in execution being taken. The learned Sub- 
ordinate Judge has dismissed the appli- 
cation holding that petitioner should file 
a fresh execution application and cannot 
claim to join in the present proceedings, 
relying on Manikkam v. Tatayya (1). In 
that case such a point was not discussed 
or decided. "That case really decided that 
the beneficial owner can come in and exe- 
cute'a decree obtained by a benagmdar and 
' if there was any dispute about the decree 
being benami the Executing Court should 
decide it. 4 ; 

Dwar Bakhsh Sirkar | v. Fattk Jali (2) 
shows that a beneficial owner can ask io be 
added to a pending execution application 
and it has been held in Muthiah Chettiar v. 
Lodd Govinda Doss Krishna Doss (3) that a 
part transferee of a decree can apply to 
execute it even though there was an agree- 
ment to the contrary. The principle is 
clearly that parties should be allowed to 
join the record when their rights ere in 
danger. In this case, therefore, petitioner 
should have been ‘added as party respond- 
ent. ; i 
There is no meaning in telling petitioner 
to bring a fresh application for execution 
as the execution hes been almost completed 
by sale of the property and the only thing 
now remaining being to, give possession 
to the auction-purchaser. ; 

I would, therefore, set aside the order of 
the lower Appellate Court and direct the 
Subordinate Judge to add petitioner as 
party respondent and dispose of the appeal 
according to law. There will be no order 
as to costs, here. This order will govern 
all the three petitioners before me. / 

"V. N. V. - Petitions allowed. | - 


é (rj 2r M. 388; 8 M. L. J. 48; 7 Ind. Dec. (N. s.) 


31. 
(2) 26 C. 250; 3 C. W. N. 
(Ne 8.) 765. : : 
(3) 69 Ind. Cas. 337; 44 M. 919; 4x M. I. J. 
316; 14 L. W. 287; (1921) M. W. N. 649. 


222; 13 Ind. Dec. 
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PATNA HIGH- COURT. - 

MISCELLANEOUS JUDICIAL CASE No. 
OF 1922. 
December 18, 1922. 

Present :—Sir Dawson Miller, KT., Chief 
Justice, Justice Sir B. K. Mullick, KT, 

and Mr. Justice Kulwant Sahay.. 
In the matter of Babu MADAHVA 


SINGH, VAKIL. 

Letters Patent (Pat), cl. 8—Criminal Law 
Amendment Act (XIV of x9o8), s. 17 (2)—Legai 
practitioner, position and responsibilities of-— Defiance 
of law and authority—Disciplinary jurisdiction 
of the High Court, exercise of. 7 

Advocates and Pleaders are a privileged elass 
enrolled ‘not only for the purpose'of rendering 
assistance to the Courts in the administration 
of justice, but also for giving professional advice 
for which they are entitled to be paid, to those 
n embers of the public who require their services. 
-Their position, training and practice give them 
immense influence with the public and their exam- 
ple must necessarily have a much greater effect 
whether for good or for evil than the example 
of those who do not occupy this privileged position, 
fp. 877, col. 1.) 

It is not necessary 
to exercise its disciplinary jurisdiction that a legal 
practitioner should have committed an offence 
or should have done something subjecting 


him to anything like general infamy or imputation 


[p. 877, cols. 1 & 2.] 


* 


of bad character. 


A legal practitioner who takes the law into his 
own hands and sets up his own opinion in defiance 
of the opinion of constituted authority rendera 
himself liable to the exercise of the disciplinary 
jurisdiction of. the High Court. [p. 877, col. 1.3. 


Mr. P. N. Sinha, for the Vakil. 

The Government Advocate, for 
Crown. l 
JUDGMENT. ^ 

Miller, C. J.—In this case Babu Madhava 
Singh, a Vakil of this Court, ordinarily prac- 
tising in the District Courts of Saran, hav- 
ing been enrolled in the Calcutta High Court 
in the year 19123, has baen called upon to 
show cause why he should not be dealt 
with and either removed or suspended from 
practice, under the powers conferred on the 
Court by clause 8 of the Letters Patent. It 
appears that in January last Batu Madhava 
Singh was tried and convicted of an offence 
under section 17, clause (2), of the Criminal 
Law Amendment Act, 1908, and was sen» 
tenced to one year’s simple imprisonment: 
‘The sentence was afterwards reduced by the 


I4Q 


for the High Court to beable . 


the 


* 
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Local Government to six months. Sec- 


: tion 17, clause (2), of the Criminal Law 


Amendment Act provides :— 

'"Whosver manages or assists in the 
management of am unlawful association, 
or promotes or assists in promoting a 
meeting of any such association, or of any 
members thereof as such members, shail be 
punished with imprisonment for a term 
which may extend to three years, or with 
fine, or with both." 

It appears from the decision of the Magis- 
trate before whom Babu Madhava Singh 
was tried and convicted that there were cer- 
tain persons known as the Sewak Dai 
volunteers, and by a Notification in Decem- 
ber last these volunteers were declared 
by the Local Government to be an unlawful 
association within the meaning of Part II of 
Act XIV of 1908, the Criminal Law Amend- 
ment Act. Notwithstanding this Notifi- 
cation,a meeting was held at which a large 
number of persons were present and Ihave 


. no doubt many of them, if not most of them, 


belonged to the .Sewak Dal volunteers. 
At that meeting speeches were made in 
direct defiance of the Notification and the 
persons present were invited to enrol them- 
selves as volumteers. Two other persons 
were tried and convicted aloug with Babu 
Madhava Singh. Tbe learned Magistrate 
said that he appeared to be the most educat- 
ed of the accused and, although the speech 
he made on that occasion was not the princi- 
pal speech, still he was convicted and given 
the same sentence as the other two. After 
he Ead served his sentence he applied 


' fer renewal or tis clerk’s license and tbe 


matter was brought to the notice of the 
Court by the District and Sessions Judge 
of Saran: The Court thereupon issued 
notice to him asking him to offer any 
explanation which he might be in a position 
to make both of his past conduct and his 
future attitude towards offences of the 


, nature ofwhich he had been convicted. In 


reply to that notice he stated that the 
action for which he was convicted was done 
in perfect goodfaithfor he sincerely believed 
thatit wasnecessary in thosedays to enlist 
volunteers for the preservation of the peace 
in the district ; that the restriction of the 
enrolment of volunteers was unnecessaty 
in the District of Saran, a fact of which he 
held a sincere conviction, and he adds that 
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the lack of the necessity for restricting their 
entolment was proved by the fact that the 
restriction was withdrawn a few days after 
his arrest. He then concludes by saying 
that his conviction was on a matter of opin- 
ion which does not come under the purt- 
view of the Legal Practitioners Act. Then, 
as regards his future attitude he says that he 
does not intend to commit any offence 
against any law. 

Reading that answer, I cannot help think- . 
ing that the attitude of the Vakilis that the 
orders of the Local Government declaring 
the volunteers to be an unlawful asso- 
ciation are altogether unnecessary and 
unwarranted and that he himself knew much 
better than the Local Government whether 
such an order ought to have beenissued, and 
knowing that such orders were unnecessary 
and unwarranted he felt perfectly justified 
in defying them and in taking part in a 
meeting with the object of enrolling further 
volunteers in an association which had 
been declared to be an unlawful associa- 
tion and that the whole matter was merely 
one of opinion in which he was entitled 


to put forward his opinion even against the 


orders of constituted authority. There is 
not a word in his reply which indicates that 
he feels any sense of regret for having done 
acts which undoubtedly amounted to de- 
fiance of thelaw, or that be intends in future 
to tefrain from any such offence. It is 
quite obvious that whether for political 
considerations or for any other reasons, if 
we take the law into our own hands and say 
what we shall do and what we shall not 
do notwithstanding that there may be a 
prohibition under the law against doing cer- 
tain acts, all good Governmentin thecountry 
would come. to an end and a state of 
anarchy and chaos would exist, and I can- 
not help regretting that this young man 
who was enrolled es a Vakil in 1913 
does not even now realise the exact nature 
of the offence which he has undoubtedly 
committed. On his behalf to-day Rai 
Bahadur Purnendu Narayan Singh has 
appeared and even now no expression of 
regret is put forward on his behalf, but it 
has been contended that, upon the facts 
disclosed in the Magistrate’s judgment, 
there really was no offence committed 
under section I7, clause (2), of the Criminal 
Law Amendment Act and that it has not 
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been proved that the meeting in which he 
took part was really a meeting of the asso- 
ciation which had been proseribed and 
declared an unlawful association by the 
Local Government. Whether such a case 
could bemade out. or not. must depend 
upon the evidence in the . case. On 
further consideration, the learned Rai 
Bahadur did not pursue the matter or take 
us through the evidence before the Magis- 
trate because it was pointed out to him 


that whether or not the Vaki! was guilty- 


of an offence under that section it is per- 
fectly clear that he has deliberately taken 
the law into his own hands and defied the 
orders of constituted authority. In these 
circumstances, it seems to me that it would 
be impossible for us to take the course 
which I certainly had in mind to take at one 
time had the Vakil appeared and expressed 
regret for his pest conduct and given some 
assurance as to his conduct in the future. 
In such a case we might have been content 
to let him off with a warning and to accept 
his assurances as to his future conduct, 
but having regard to the attitude which 
he has taken throughout, I do not think 
that we should be justified in acting in such 
a manner. With regard to the actions of 
persons in the position of a Vakil, who 
is an officer of the Court and who holds a 
responsible position and who certainly ought 
to uphold the preservation of law and order, 
I do not think I can do better than refer 
to the words of the learned Chief Justice 
of the, High Court at Bombay in a recent 
case which was heard in October 1919. The 
learned Chief Justice in a very similar 
case to the present said :— 

“Advocates and Pleaders are a privileged 
class enrolled not only for the purpose of 
rendering assistance to the Courts in the 
administration of justice, but also for 
giving professional advice, for which they 


are entitled to be paid, to those members. 
of the public who require their services. 
Their position, training and practice give. 


them immence influence with the public 


and their example must necessarily have | 


a much greater effect whether for good or 
for evil than the example of those who do 
not occtfpy this privileged position. It is 
not necessary in order for us to be able to 
exercise our jurisdiction that any offence 
shenld have been committed, nor is it 
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necessary that what the respondents hzve 
done shonid have subjected, them to any- 
thing like general infamy or imputation 
of bad character." 


I entirely agree with the remarks of the 
learned Chief Justice in that case and desire 
to impress them upon the respondent 
in this case, In these circumstances, 
although I have already stated I should 
have been willing had the respondent 
shown a different attitude to let him 


of with a warning, I think that the least: 


we can do is to suspend him from practice 
2 a period of six months from this 
ate. 


Mullick, J.—I agree. 
Kulwant Sahay, J.—I agree. | 


Z. X. Suspension order passed, 


+ 


OUDH JUDICIAL COMMISSIONER'S. 
COURT. 


SECOND CIVIL APPEAL No. 116 OF 1922. 
November 8, 1922. 

Present :—Mr. Kanhaiya Lal, J. C. 
RAM SINGH anp OTHERS— 
 DEFENDANTS-——ÀAÀPPELLANT 
VEYSUS 
Musammat RAGHUBANSA~ 
PLAINTIFF — RESPONDENT, 

Hindu Law— Joint family—Morigage by father 
in lieu of antecedent debts——Pious obligation of sons 
to pay—Oudh Civil Digest, para. | 267— Legal 
Practitioner —Money-lending business—Professional 
etiquetie— Contract, validity of. 
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Pee a morgtgage hs FE by jue of antecedent: debts which the defendants- 
of a join u family, in lieu of anteceden TAE 7 

debts, the sons are under a .pious obligation to. appellants were under an. obligation oe 4 
pay the mortgage dzbt unless it is shown to have unless they were shown to have been tunte 

been tainted with immorality. ; with immorality. Nanku Singh died during 

oe the progress of the suit’ in the. Court. of 

The disability which attaches to a legal practitioner first instance and the pious obligations. of 


under paragraph 267 of the Ondh Civil Digest in re- : : 
gard to doing money-lending business does not have his sons and grandson to pay his e. 
* the effect of rendering any contract, by which he Came into existence on his death. e 


lends money to a person belonging to the districtin covenant as to the payment of the interest 

ur etd practising, void B epi Mn UE was not unreasonable. It is also said that 

es- AH 

sonal ea a eh ts at publie: polisy and the defendants-appellants had asked for an: 

the contract cannot be regarded as invalid. -adjournment on the 6th-April which was dis- 

we < : allowed by the Trial Court, but. that point, 

Appeal from a decree of the District too, does not appear to have been pressed 

Judge, Gouda, dated the 13th December in the lower Appellate Court. l 
1921. gs 


Mr. Zahur Ahmad, for the Appellant. 
Mr. Aditya Prasad, for the Respondent. 


JUDGMENT.—Janardan Prasad was a 
Pleader practising in Bahraich. He ad- 
vanced certain money to Nanku Singh 
the father of the defendants Nos. 2 and 3 

, and thegrandfather of the defendant No. 
4, on two simple bonds one of which was 
executed on the znd June 1903 (Exhibit 1) 
and the other on the rst October 1907 
(Exhibit 2). In lieu of the moneys due on 


b 


It is next argued that the plaintiff had 
no right to sue unless thére was an assign- 
ment of the earlier bonds which formed the 
consideration of the mortgage in suit in her 
favour or they were cancelled by endorse-- 
ments or otherwise. No- assignment 
can, however, be made in favour. of ‘a 
benamidar such as the plaintiff was. The’ 
effect of the novation of the contract was 
practically . to render the earlier bonds: 
unenforceable. The consideration -of the 
mortgage in suit was, therefore, -a good 


consideration binding on the defendants- 
those bonds he subsequently took a mort- appellants who were charged with the res- 


gage from Nanku Singh in favour of his Shite of oane thé. debis due by 
wife, Musammat Raghubansa, on the 23rd rOn y paying : 
May 1910. That mortgage is now in suit. Nanke Singh a is eS 
The defendants Nos. 2, 3 and 4 contested equi JAN 
; E It isalso urged that the disability which 
the validity of that mortgage partly on the ila hed to Tadaa Prasad in a to 
ground that it was not made for family going money-lending business had the éffect' 
necessity or for the benefit of the family, £ rendering an: e taken by him. 
and partly on the strength of paragraph E eee p soia 
uae patag from a person, belonging to the district in 
267 of the Oudh Civil Digest which forbade hich He was: pr Dom g void ‘and ` unen- 
a legal practitioner from embarking on forcerable, but, as pointed out by this Court 
money-lending business without the express i. Sughar Kunwar v. Sitapat Ram (1) and ' 
permission ofthe Court. The Trial Court Babu Lachmau Das v. Hira Lal (first Civil 
found against them and decreed the claim.: Appeal No. 51 of rgr7, dated oth July 1918), ` 
That decree in upheld in appeal. there is a wide distinction betweea a con-' 
"TE T Wo A tract whichit may beimproper for a Pleader ' 
It is urged on behalf of the defendants- 1oenterinto without the santion ofthis Court 
. appellants that the lower Appellate Court and a contract the toleration of which is so 
ought to have gone into the question raised injurious to the public welfare that even ' 
regarding the absence of legal necessity as between the parties who have voluntarily 
or valid consideration and the reasonable- entered into it the Courts will refuse toʻ’ 
ness of the covenants as to interest enforce it. The question in such cases is 
cde in the bonds. These points were really one of professional etiquette rather 
evidently not pressed in the lower Appéilate Ind.C sinu Oi Gee a D T 
Court. The mortgage was executed in lieu: a dá LLLI Qi ! 


|| 
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than of public “policy - aid the contrast 
cannot be regarded as invalid. The appeal ` 
KAS and is damba with, costs. 


yr 
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Mr: S. N: Ro for the Pero di 
Mr. H. M. Ghosh, for Mr. B.N. Chakbast, 
for the: Opposite Party. 


: , .ORDER,—This is an application aia sen 
aa Na e Res cec ORES, Civil Procedure Code, for revision 
D dismissed. | - 
: .". under section 144, Civil Procedure Code.. 
. The facts are of an unusual nature. 


of an order purporting to.have been passed, 


The. 
plaintiff-applicant obtained. a decree: for, 
performance against two sets of 


, parties, against Musammat Jamaga and her, 


OUDH JUDI PIDE COMMISSINER’S 
Crv, Revision No..67 oF 1922. 
October 5, 1922. — 

Present :—Mr. Daniels, J. C. - 
DORI LAL—DECRER-HOLDER—APPLICAN? 
UerSUS 
Musammat JAMAGA AND OTHERS— 
JUDGMENT-DEBTORS—OPPOSITE PARTY. : 


Jurisdiction —Decree 
within fixed time—Court, power of; to extend time. 


Where a decree is passed conditionally on the 


decree-holder's making a certain payment within 
a fixed time, the Court has no power to EN 
the time so'fixed. [p. 880, col. 1] ' 


Revision against an order of the Munsif, 
Bahraich, dated the 8th April r922. 


in the event of-his making the deposit. 


conditional on payment. 


husband Haji Rahim. Bakhsh, who had con- 
tracted to'sell certain property to the plaint- 


iff and.against one Barati to whom they., 
have subsequently sold it in violation of the ' 
contract previously made with the plaintiff. 


The decree passed in the. plaintiff's favour 
was, however, a condtional decree. It was 


| conditional. on. the plaintiff depositing | 
. in/Court the sum of Rs. 275 within 15 days. 


The plaintiff did not comply with this condi- 


. tion. He deposited the money- four. days, 
‘after the period allowed by the decree, 


had expired. In the meantime, he applied 


for the correction of the decree by inserting. 


certain directions as to. what was to happen 
The 
Court, allowed the amendment, although in 


^ the same order it states its view that the 


plaintiffs. had failed to. ‘comply. with the 
decree and was not entitled to.any extension’ 
of: time.” This. order” was. passed. on the 
20th March: x922.-. Two.. months eatlier; 
the plaintiff ‘had applied’ in the execution 
department to.: “be put in „possession. of the. 
property. oi the basis of deposit. made by 
him and had been put in: possession, - N otice 
of this application was not, given and was 
not required to be given, to the,defendants 
‘and the fact that a. deposit . had not been 
made in timé does not’ appear at that time 
to have been broüght to.the notice of the 
Court, In the course. of the proceedings, 
which culminated in the order: of the 20th. 
March Musammat Jamaga Had applied to 
bé restored to posséssion and her application 
was granted by thé order of 8th April 1922 
which is iow oon ud before” me... ] 


: The. ^ order. --attacked ` both : On: 
no “ground that the: -Munsif,had. no- 
jurisdiction to^ pass it: Om -the merits 
it is,:in ~ iny- opinión; 
coec ordei: -The .decree „had. not been: 


complied .withand the view- hoth- of- this: 
ees M ur 


a- ~ perfectly 
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Court and of the Allahabad High Court 
as laid down in the authorities referred to 
by the learned Munsif and other cases, - 
is that where a definite time fixed is by the 
decree itself, the Court has no power to 
extendit. In any case, no order extending 
the time was passed in this case and. the 
excuses put forward by the plaintiff and 
considered by the Court below in no way 
affect the fact that he failed to comply 
with the decree. 


On the question of jurisdiction it is urged, 
and rightly, that the case does not come 
within the terms of section x44, Civil 
Procedure Code. That section refers 
to the case of a decree being varied 
or reversed. Herethe original decree 
holds good, but what was reversed 
was an order granting the plaintiff 
execution under the erroneous impres- 
sion that he had fulfilled the terms of the 
decree. I cannot, however, concur with 
the applicant in his further suggeston that 
the order was passed without jurisdiction. 
If there is any point at all to which the 
inherent powers of the Court referred to 
in section 151, Civil Procedure Code, 
extend, it is to the remedying: of- just 
such an injustice as was done in this case; 
the plaintiff not having complied with the 
decree and the Court having under a mis- 
apprehension granted him relief to which 
he was not entitled, it was fully within its 
power to put right the wrong which had 
been done. In this view it is not necessary 
to decide the counter-plea raised by the 
respondents that the order complained of 
was appealable to this Court and, therefore, 
that the application. for revision is in- 
competent. I am not prepared to accept 
the suggestion of the respondents that a 
conditional decree must necessarily be treat- 
ed as a preliminary decree and that the 
order restoring possession was of the nature 
of a final decreo; I am, however, inclined 
to think that it was an order passed in the 
execution department from which an appeal 
could have been preferred under the pro- 
vision of section 47, Civil Procedure Code. 
It would certainly be very anomalous to 
hold that an order of this kind, which alters 
the entire effect of the suit, was a mere 
incidental order from which no appeal 
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lay. Adifficulty is certainly created by the 
fact that in the order  complaind of the 
Munsif directed the parties to bear their - 
own costs of the suit, which he had no 
power to do in the execution department. 
As, however, theoriginal decreemnade no pro- 
vision for costs in the event of the plaintiff 
failing to make the deposit, the result is 
exactly the same as it would have been, 
if this part of the order had been omitted. 
One other objection taken by the applicant 
may be noted. He urges that the only 
person who was entitled to apply for resti- 
tution was Barat. This, however, was 
a matter between the defendants themselves 
and it does not appear to me that it is 
open to the plaintiff to take this objection. 
The suit was brought against both sets 
of defendants and if the plaintiff was 
wrongly given possession contrary to the 
decree it was open to either of them to . 
apply for restitution. 


In the result, the present application 
fails and it is hereby dismissed with 
costs. 


A pplication dismissed, 
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MADRAS HIGH COURT. 
CRIMINAL REVISION Case No. 333 OF 1922. 
(CRIMINAL, REVISION PETITION No, 290 

" OF 1922.) i 
Marck 13, 1923. 
Present:-—Justice Sir W liam Ayling, KN, 
. and Mr. Justice Odgers. 
N. RAMAMMA—ComprAINant 
— PETITIONER 


VEVSUS 
M. GURUNATHAM—AccusEp—:- 


RESPONDENT. 

Workman's Breach of Contract Act (XIII of 
185^), s. 1, enquiry under—Criminal Procedure Code 
(Act V of 1898), s. 247, applicability of—Order 
of aquilia! purported to be passed under s. 247— 
Order of dismissal of complaint — Review. 

The proceedings -of a Magistrate under the 
Workman's Breach of Contract Act up to the 
stage of the passage of an order by the Magistrate 
for re- ayment or performance under section 2 are 
not criminal proceedings at all. [p 88r,col 2] 

Hussaina Beari v. Emperor, 59 Ind. Cas. 45; 
43 M. 443; 22 Cr. L. J. x3 and Emperor v. Dhondu, 
I Ind. Cas. 378; 33 B. 22; 6 Bom. L. R. 255; 1 Cr. 
L. J. 263, followed. 

Therefore, an inquiry under section x of the 
Workman's Breach of Contract Act cannot be 
held to be goverend by Chapter XX ofthe Criminal 
Procedure Code and an order of acquittal of an 
accused person on account of the non-appearance 
of the complainant on the day of hearing even 
though purported to be made under section 247 
of the Code, cannot be considered to have been 
passed under that section. Such an order is 
merely one of dismissal of the complaint which the 
Magistrate can review if he sees cause to do so. [p. 
182, col. 1.] 

Averam Das Mochi v. Abdul Rahim, 27 C. 131; 
4 C. W. N. 201; 14 Ind. Dec. (N. S.) 86, followed. 

Girish Chandra Das v. Bhusan Das, 51 Ind, 
Cas. 476; 46 C. 867; 29 C. L. J. 387; 20 Cr. I. J. 
492; 23 C. W. N. 959, not followed. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the Stationary Sub- 
Magistrate of Kovvur dated the 29th 
October 1921, in C. C. No. 329 of rgzr. 
„Mr. S. Ranganatha Ayyar, for the Peti- 
tioner, ; 

The Public Prosecutor, for the Crown. 


ORDER.— The petitioner in this case has 
filed a complaint under section r of the 
Workman’s Breach of Contract Act against 
the respondent before the Sta ionary Sube 
Magistrate, Kovvur, and that officer pro- 
ceeded to hear and determine the case as 
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provided in the Act. On one of the dates 
of hearing, the petitioner was absent and 
the Magistrate thereupon, passed an order: 
purporting to acquit the respondent -under 
section 247 of the Criminal Procedure Code. 
‘The petitioner subsequently applied to the 
Magistrate to review the order of acquittal 
and to proceed with the trial from the stage 
at which the case was thrown out. The 
Magistrate held that he had no power under 
the Criminal Procedure Code to rev.ew 
an order of acquittal under section 247, 
and accordingly dismissed the petition. 
Against that dismissal the present revision 
is preferred, 6 
, In our opinion, the Magistrate's view was - 
wrong. It has been held by this Court in 
Hussaina Beari v. Esperor (1) that the Magis- - 
trates proceeding under the Workman's 
‘Breach of Contract Act up to the stage of 
the passage of an order by the Magistrate 
for re-payment or performance under sec- 
tion (2) are not Criminal proceedings at all 
and this is also the view taken in Emperor v. 
Dhondu (2). If the proceedings are not cri- 
minal proceedings. itis difficult to see how 
the procedure can be regulated by Chapter 
XX of the Criminal Procedure Code or how 
section 247 of the Code can apply. Mr. 
Ethiraj who argued the case for the Pub- 
lic Prosecutor, suggested that the defini- 
tion of “Summons Case ” in the Code as ''a 
case relating to an offence and not being 
a‘ Warrant Case " would cover proceed- 
ings leading up to an offence (7..e., disobe- 
dience to a Magistrate's order), which has 
been committed at the time when the pro- 
ceedings were initiated; butit seems to us 
that that would be an unwarrantable stretch 
of the definition. The ruling in Hussaina 
Beari v. Emperor (1) is to the effect that 
as offence is committed until the workman : 
disobeys the Mag’strate’s order. In the 
second place, Mr. Ethiraj asks under what 
provision of the law the enquiry contem- 
plated by the Act can be conducted at all, 
if not under the Criminal Procedure Code? 
We think the answer to it is contained in . 
the closing words of section I of the Act, 
which empowers the Magistrate to ' Jay 
and determine the case,” This view 


1) 59 Ind. Cas. 45: 43 M. 443; 22 Cr. L. J. 136 
"2 i tud. Cas. 378; 33 B. 22; 6 Bom. I. R. 


255, I Cr. Ie Je 263- l 
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isim.aecordance with: the judgment of ‘the - 
‘Calcutta High. Court im Averam Das Mochi | 


v. Abdul Rahim (3) in which the learned 
Judges have in fact held. that .the. Criminal 
Procedure Code 


. Workman's Breach of Contract Act. 
say: ‘'. the, learned Pleader, who appears 
for the petitioner, urges (1) that.the evidence 


has not been, properly recorded ; and -(2)- 
thatthe Magistrate has written no judgment. < 
He,. however, has not been able to show. 


us any sectionof Act XIII of 1859, or of the 


evidence in a case of this nature should be 
recorded - or requiring a judgment. to be 
written.” ‘These words imply that Chapter 
XX of the Criminal Procedure Code does. 
not govern the case. We have been refer- 
red to a Calcutta case, Girish Chandra Das 
v. Bhusan Das (4), similar to the present 
case,.in which the learned Judges appa- 
rently presumed that section 247 would 
apply, but the question of the applica- 
bility does not appear. to have been raised 
in that case at all nor. was. their attention 
drawn to.the difficulty. 

In our opinion, the enquiry directed by 
section Y of the Workman’s Breach of Con- 
tract Act cannot be held. to be one under 
Chapter XX, Criminal Procedure Code, and 
the -Magistrate's order of acquittal was ir 
effect not co under. that Chapter 
the Code. but. was merely a dismissal 
of the ‘complaint. Viewed in this light, 
there is nothing to, prevent him-from teview- 
ing that order if he sees cause to do so. 
must, therefore; set a side his dismissal ` of 


the. petitioner’s review petition dated 23rd’ 


February 1922, and direct him. to restore 

the petition to file and dispose | o1 it ac- 

cording to law. 
Ne N. V.. 


—X Order set asidz. 
N.E. E x 


27 C. 131; 4 C. W. N. 201; 
86, 


y 51 Ind. Cas. 476; 46 C. dL 29 C. ps J 
387; 20 Cr. L. J. 492;23 C..W. N. 959. T 


“4 m Dec, 
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does not apply to the 
enquiry contemplated by section 1 of the . 
They : 


-ing up to- the High Court. 


of” objection... “is. 


We) 


- plication. 


(Urge 


LAHORE HIGH COURT. 
P ME PETITION No. 32 OF, 1923. 
; 2 April 20,.1923. . 
` Present :—Mr. Justice: Moti Sager: 
, SHULAM NABI— PETITIONER 
" versus : 
- JAMALA—Rusronpent. 
Criminal Procedure Code {Att 
s. 526— Transfer of case—-District 
whether must be moved— Procedure. 
Ordinarily, the High’ Court will not transfer a 
case pending before a Magistrate unless the party 
applying for transfer has moved the District. 


V of 1898), 
Magistrate, 


Criminal Procedure Code, prescribing how ` Magistrate before coming to the High Court. 


In ve Fonseca, 6- Bom. I. R. 480; ; 1 Cr. L: J. 


. 589, relied upon. 


Petition, under section 526 of the Cri- 
minàl Procedure Code, for transfer of the 
case Jámala v. Ghulam Nabi, from the 
Court of the Magistrate, First Class, 
Ferozepore, to some other competent Court. 

Mr: Jai Gopal Sethi,for the Petitioner. 

"Mr. Shamair Chand, for the Respondent. 

‘ORDER.—This is an application for 
the transfer of a case under section 526 of 
the Code of Criminal Procedure from the. 
Court of- Mr. Stephens,’ Magistrate First. 


. Class, at Ferozepore, to the Court of ‘some 
- other. Magistrate in the same Distrct. A» 


preliminary objection is raised that the” 


~ petitioner- ought to have ‘moved the'Dís-, 


trict Magistrate for a transfer before ‘com: 
I think this ` 
well. founded and - must 
prevail. It has been held in Im re Fonseca 
(r) that, ordinarily, ' a High. Court - does .. 
not transfer. a case. pending. before. a 
Magistrate -unless the party applying: for ` 
transfer has ‘moved: -the -` District: Magis- ` 
trate before coming to the Higb Court, I 
am’ in. full agreement with the rule) laid 
down in this authority and. reject the ap- ` 
The petitioner would be “fully 
competent to apply to the "District Magis- 
trate for a transfer; if so advised: ." 

"Z E. Order acco rdingly. i 

(r) 6 Bom, f ES 480; T Cr k T 589. s 
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KESHO SINGH 7. EMPEROR. 
" OUDH JUDICIAL COMMISSIONER’S 
COURT. ; 
CRIMINAL REVISION No. 95 OF 1922. 
October ro, 1922. 
Present :— Mr. Ashworth, A. J. C. 
KESHO SINGH AND oTHERS— 
APPLICANTS 
QOY SS 
EMPEROR—OpposIte PARTY. 

Penal Code (Act XLV of 1860), s. 430—Mis- 
chief— Absence of finding that property does mot 
belong to accused, effect of. 

A conviction under section 430 of the Penal 
Code, in the absence of a finding based upon 
evidence that the property belonged to any one 
other than the accused himself, is bad in law, 
and cannot be sustained, because no person can 
commit mischief in respect of property which 
belongs exclusively to himself. 

Criminal revision against an order, dated 
the 25th May 1922, of the Sessions Judge, 
Hardoi. 

Mr. Alt Uddin Ahmad, holding brief of 
Mr. S. M. Zahur Ali, for the Applicants. 

TheGovernment Pleader, for the Opposite 
Party. | 


JUDGMENT.—This is an applica- 
tion in revision against a conviction 
by a First Class Magistrate of Hardoi of 
the five applicants. An application in 
revision to the Sesions Judge was rejected. 
The Magistrate found that the accused had 
blocked up a certain channel by which water 
from one tank went into another tank. 
The feeding tank belonged tothe accused 
and the fed tank to the applicants. He 
also found that stopping of the channzl 
caused injury to the fields of the complain- 
ants by preventing. their (fields). being 
irrigated. The Magistrate now here came 
to a finding that the channel belonged to 
the complainant. Indeed, it is clear from 
the judgment generally, and it is also in 
accordance with the probability, that the 
accused had blocked up the channel at 
a spot within their own land. -Section 430, 
Indial Penal Code, under which the appli- 
cants have been convicted is a case of 
aggravated mischief. Before 
under that section it is necessary to prove 
mischief. No person, can commit mis- 
chief in yespect of, property which belongs 
exclusively to himself. This is perfectly 


clear from explanation (2) to section 425: 
which provides that mischief may be com-, 
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mitted where the act affects property be- 
longing to the offender and another iointly. 
In the present case the conviction was 
bad because there is no finding, and indeed 
it appears to be contrary to the evidence 
that the property, that is, channel to which 
change was caused, was at the point 
where it was blocked up, the property of 
any one otherthan the accused themselves. 
This application in revision is, therefore, 
allowed. Fines,if paid, will be refunded. 

W. C. A. Revision allowed. ` 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 69 OF 1923. 
March r3, 1923. 
Preseni:—Mr. Justice Adami. 
KEDAR NATH CHAUBEY AND OTHERS—, 
PETITIONERS 


- UEYSHS 
JALESWAR RAM TEWARI AND 
OTHERS—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898),. 
S. 145, proceedings under—Possession delivered ' 
under decree of Civil Court, value of-—Procedure. 

Proceedings may be taken with jurisdiction 
under section 145 of the Criminal Procedure Code 
before the Magistrate comes to know that one 
party has a decision of the Civil Court in his favour 
and the proceedings will not be without jurisdic- 
tion. But wheninthe course of the proceedings 
he finds that there is such an order of the Civil 
Court, it is his duty to maintain that order and 
possession granted under that order, if such posses- ` 
sion has been given within a reasonable time 
from the initiation of the -proceedings under sec-- 
tion 145. It will then be proper for him not to - 
stay the proceedings, but to pass an order under 
section 145 declaring the party which has the 
Civil Court decree in its favour, or which has been 
put in possession by the Civil Court to be in posses- 
sion and to forbid the other party to interfere 
with the possession of that party.[p. 884, col. 2.] 

This is not, however, an invariable rule and the 
evidentiary value to be attached to the fact that 
the Civil Court has given possession to one-party’ 
must depend upon the particular circumstances . 
of each case. [p. 885,cols.ri & 2.] ; 

Kulada Kinkar Roy v. Danesh Mir, 33 C. 33 
at p. 47; 10 C. W. N. 1057; 2 C. L. J. 271; 2 Cr, 
L. J. 670, followed. , 

Application against an order passed by 
the Sub-Divisional Officer, Bettiah.  . 

Messrs. G. C. Pal and S. S. Bese, for 
the ‘Petitioners. 

Messts. L. N. Singh and S. Saran, for the 
Opposite Party. 

JUDGMENT.—This application is directed : 
against an order passed bythe Sub-Divi- 


sional Magistrate of Bettiah in proceedings 


n" 
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under section 145 of the Code of Criminal 
Procedure. ‘The dispute related io 23 bighas 
‘of land in village Baudhbarwa. It ap- 
pears that Mr. Coffin, the thicadar, after his 
lease had expired, sued the iecoided 
tenants of the huldings for rent and obtained 
an ex parte decree. At the sale held in exe- 
cution of that decree he purchased the hold- 
' tngs and obtained delivery of possession on 
the 13th March 1921. At the end ot 
the year, t.e., 8th December 1921, Mr. Coffin 
sold the holdings to the first party to the 
proceedings. It appears, too, that in I912 
second party purchased 23 bigkas from the 
recorded tenants and thereafter redemeed 
certain usufructuary mortgages which the 
tenants hed previ usly executed in favour 
of other persons and then obtained khas 
possession of the holdings. The dispute, 
therefore, between the parties was whether 
the first party were in possession tinder 
their purckase in December 1921 or the 
second party had remained in possession 
siace their purchase in 1912 on their redemp- 
‘tion of the usufructuary mortgages. 

The learned Sub-Divisional Magistrate 
went to tLe locality and examincd 
certain witnesses produced by the first 
party, but thesecond party had no chance 
of cross-examining them. On return to 
the head-quarters the learned Sub-Divisional 
Magistrate perused the documents put for- 
ward by the first party and thereupon, with- 
out hearing either the witnesses of the second 
.party or looking into such documentary 
evidence as the second party wished to pro- 
duce, passed the order against which this 
application was made. Shortly stated, the 
order is to the effect that after perusing 
the documents put forward by the first party, 
the learned Magistrate found that the first 
party had been put in possession bythe Civil 
Court under O, XXI,r. 95 in 1921 and that 
being so, he was bound to uphold and main- 
tain the possession of the first party. His 
order runs asfollows : “All that remains for 
this Court is to uphold first paity in posses- 
sion. Following the ruling of Gobind Chi nder 
Moitra v. Asdul Sayad (x), I hold that 
I have no jurisdiction to passan order under 
section 145, Criminal Procedure Code. Pro- 
ceedings are accordingly stayed under section 
148 (5), Criminal Procedure Code. ‘The 


(0 8 C. I, R, 217. 
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Police to release the crop from attachme.3 
and make over to the first party. No orde! 
for costs." l 

Now, in the first place, in my opinion,the 
order passed was wrong. The learned 
Sub-Divisional Magistrate ‘holds that after 
proceedings have been taken under section 
145 anditis found that the Civil Court found 
ttle of, and delivered possession to, one 
party, the Migistrate has no jurisdiction 
to pass an order under section 145. I do 
not consider that this is right. Proceedings 
may be taken with jurisdiction under section 
145 before the Magistrate comes to know 
that one party has a decision of the Civil 
Court in his favour and the proceedings will 
not be without jurisdiction. But when in 
the course of proceedings he finds that there 
is such an order of the Civil Court it is his 
bounden duty to maintian that order anc 
possession granted under that order. It 
will then be proper for him not to stay the 
proceedings, but to pass an order under 
section I45 declaring the party which has 
the Civil Court decree in his favour, or which 
has been put in posscssion by the Civil Court, 
to be in possession and to forbid the other 
party to interfere with the possession of 
that party. The present order does not 
contain any provision against the second 
party forbidding them to enter upon the 
land until a decision has been come to by a 
competent Civil Court. 

Apart from this, the procedure followed 
by the learned Magistrate appears to me 
to be wrong. The petitioners complained 
that they had -no opportunity of either 
showing their documents or of proving 
their possession through their witnesses. 
It appears from the order of the Magistrate 
that the decree in execution of which the 
land was sold to Mr. Coffin was a money- 
decree and there can be no doubt, I think, 
that the decree was of that nature. Un- 
der that decree only the right, title and in- 
terest of the judgment-debtors in the decree 
would pass. But it appears thatthe decree- 
holder made an application to the Munsif 
for the annulling of all incumbrances, but 
his application was refused on the ground, I 
suppose,that the decree was merely a money- 
decree. Thus, it is practically admitted that 
there were incumbrances and those incum- 
brances were the prior usufructuary mortga- 
gee which, the present petitioners have in 
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part redeemed, “That. being so, the 
Court could only give possession to tle 
decree-holder or the auciinn-purchaser 
.to the extent of the  judgment-debt- 
or’s interest and the judgment-debtors 
had by that time lost their interest. ‘The 
mere fact that possession was delivered to 
the auction-purchaser under O. XXI, r. 95 
would not affect the persons who were not 
.subject to the decree. Itis to be remem- 
bered that the suit is a rent suit; it was 
not a suit for declaration of title and 
recovery of possession and there had heen 
no decision of the Civil Court on the ques- 
tion of title and possession. It further ap- 
pears that one of the judgment-debtors 
who was represented as a major was in fact 
a.minor and that the Munsif, in proceedings 
under O. XXI,r. 90, came to the conclu- 
sion that this minor was not bound by the 
decree or the sale. It might well be that 
delivery of possession was given to the auc- 
tion-purchaser, but itis to be remembered 
that about nine months afterwards this 
‘auction-purchaser transferred the land by 
sale to the first party. There is nothing 
.to show whether that first party actually 


got possession of the land under their sale. ' 


“The difficulty is that the documents which 
the second party wished to produce before 
the Magistrate were not considered and this 
‘Court can only have regard to the allega- 
tions made on behalf of the petitioners as 
to what those documents contained. It 
may have been that since the delivery of 
possession to the predecessor of the first 
party, the second party had obtained pos- 
session of the land or had never been ousted 
from the possession they held under their 
purchase or afterredemption of the mortgage 
and I think the Magistrate should have con- 
sidered both the documents and the oral 
evidence of their witnesses as to possession 
before passing the order he has done. 

It is quite true that a Magistrate in pro- 
ceedings under section 145 is bound to main- 
tain the decisions as to title passed, and 
possession delivered, by a Civil Court in 
execution of its decree if such possession 
has been given within a reasonable time 
from the initiation of the proceedings under 


section 145. As has been shown in Kulada 


Kinkar Roy v. Danesh Mir (2), this is not 


(2) 33 C. 33 at p. 47; 10 C. W, N. 1035; 2 C. L. 
J. 27112 Cr. L. J. 670, 
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an invariable rule and-the evidentiary value 


"to be attached to the fact that the Civil 


Court has given possession to one party 
must depend upon the particular circum- 
stances of. the particular case. As the 
Magistrate has not considered the document 
tary and other evidence produced by the 
second party and such evidence is. not be- 
fore this Court, it is impossible to say whe- 
ther the circumstances weie such that the 
Magistrate was bound to uphold the posses- 
sion given by the Civil Court in this present 
case. 

The order must be set aside and the case 
must be sent back to the learned Sub- 
Divisional Magistrate with directions that 
thesecond party should be given an oppor- 
tunity of cross-examining the witnesses of 
the first party and of producing evidence 
and documentary on their own behalf, 

Z. K. Order sel aside, 

Case sent back. 


Led 


MADRAS HIGH COURT. 
CRIMINAL REVISION Casg No. 204 OF 1922. 
CRIMINAL REVISION PETITION No. 179 
OF 1022. 

November 15, 1922. i 
Present -—Mr. Justice Wallace, 
VENKATARAMA AIYAR-—COMPLAINANT 
, — PETITIONER 
YEN SUS 
" SUNDARAM PILLAI AND OTHERS 
—ACCUSED Nos. I TO 3—RESPONDENTS. 
Criminal Procedure Code ( Act V of 1898), s. 247 
— Warrant-case—Procedure adopted in summons- 
case-— Absence of complainant— Procedure, 
Section 247 of the Criminal Procedure Code 
is intended to lay down a general principle that a 
person charged with a summons-case offence 
is entitled in law to an acquittal if the complainant 
is absent; and this right c^unot be, denied him 
simply because the Magistrale adopts a. warrant- 
case procedure for the trialeof a summons-case 
offence. [p. 836, col. 2.] 


The right of the accused to benefit under 
section 247 of the Criminel Procedure Cede 
does not depend on the procedure which the 
Magistrate chose to adopt and was constrained 
to adopt by the complaint as laid, but on the nature 
and the class of the offence for which he is being 
tried at the time of the complainant’s failure to 
appear in Court, [p. 887, col. 1.] = < 


Fe 


` , 
` - f 
$a d 
€ 7 o6 " 
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‘When.running through the trial of a warrant- 


,. Case a Magistrate is satisfied that only a summons- ' 
‘case charge will stand, the rest of the trial though 
2e technically a continuation of the  warrant-case 


trial i is really a sumimons trial. :[p. 886, col. 2.] 


Queen- Empress v. Papadu, 7 M. 454; 2Weir 551; 


E Ind. Dec, (N. $.) 900, relied upon. , 


"T ir C. gt: 5 Ind. Dec. (N. 8.) 819, 
Mw. Emperor, 59 Ind. -Cas. 850; ig A. L 
| Cr. L. J. 146, distinguished. 


: latter must prevail. 


Petition, under sections 435 and 439 of. 
the Code of the Criminal Procedure, 1898, 
‘praying the High Court to revise an order, 


‘Procedure. , 


.Koonwar `v. Lala  Tamoli Rad 
y ni Saran 
.]. 6; 22 


Rajnarain 


When any conflict arises between technicalities 
and the legal rights of an accused person, the 
[7. 886, col. 2.] 


dated the. 16th lanuary 1922, of the Court 
of the Sub- Divisional: First Class Magis- 
trate, Ramnuad,in C. C. No. 169 of 1920. 


a S.. Swaminathan. for the Petitioner. 
Mr. A, S..Natarajan, Public Prosecutor, - 


for the Government. 

“Mr. 
Accused No. r. 

ORDER.— The first. point for ‘decision 
in this case is whether the lower Court 
had any jurisdiction. to acquit the accused 
under section 247 of the Code of Criminal 
 Perusal of the.lower Courts 


proceedings shows clearly that the accused 


was charged under section 430, Indian 


Penal Code, a watrant-case offence, that the: 


lower Court tried the accused under the pro- 
cedure laid down for the:trial of warrant- 
cases, but. eventually framed a charge 
under section 426, Indian Penal Code, a 
summons-case offence, but still proceeded- 
with the trial under warrant-case procedure, 
re-calling the prosecution witnesses for ex- 
amination,. for. further .cross-examination, 
and. then eventually acquitted accused under 
section 247 of the Code of Criminal Pro- 
cedure on the ground thát the complainant 


(petitioner) was absent on the adjourned . 


, date of hearing. Petitioner's case is that the 


lower Court having elected to try the case 
by warrant-case „procedúre, had no power 
to act under section,247 of the Code. of 
Criminal Procedure which applies. only to 


. case stried under-summons-case procecure.. 


No doubt, section 247 appears in the chap 


ter headed “Of the trial of summons: 


33 


cases " and not in the Chapter - ‘headed 
“Of: the trial'of warrant-cases, ' "but. in 
my pudo thet does. not, settle - the point - 
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V. L. Na for Respondent, 


-the latter: 


. offence,: 


Magistrate 


at issue. -Section. 247: seems to me ..in- 
tended to lay down a general principle that 
a person charged wifhrsummons-case offence 


is entitled in law to an-acquittal if the com-. 


plainant is absent; and I cannot see why 
this right should be denied to him simply 
because the Magistrate has adopted a 
particular procedure in .the trial of the 
case. Ex hypothesi in such contingency, 
the complainant has so exaggerated his 
case that the Magistrate had to try it as 
a warrant-case, whereas, if the complainant 
has not exaggerated: it, and the Magistrate 
had tried it as a stummons-case ab initio, 
the acquittal on the. ground of complain- 
ant’s absence could have been perfectly 
legal. : I cannot see any justification eithcr 
ir law or in reason why accused should lose 
this right to demand an acquittal merely 
because the. complainant exaggareted the 
case against him. To hold otherwise would 
be to allow a pure technicality to negative 


a substantial legal right. . If any conflict : 


arises between technicalities and the legal 


tights of an accused person, undoubtedly: 


‘must prevail. 

I find no reported cases directly in point. 
That reported as Rajnarain Koonwar v. 
Lala Tamoli Raut (X) was a case in which 
the Magistrate purported to pass-an order 
under section 247 of the Code of Criminal 
Procedure in respect of a -warrant-case 
which was clearly illegal. The 
reported as Queen-Empress v. 

(2) ‘lays down that when a 

finds that a warrant-case 
charge fails, he is not prevented from then 
and there trying the accused fer a sum- 
mons-case offence, which he finds to have 
been made out, under the procedure for 
trying summons-cases. I take it that this 
means that, when running through the ‘trial 


case 


Papadu 


‘of a warrant cese, the Magistrate is satis- - 


fied that only a summons-case charge 
will stand, the rest of ‘the trial though 
technically a continuation of the warrant- 
case trial is- teally a summons case trial. 
In the case reported in Ganga Saran v. Em- 
peror (3) the question decided wes that 
a case begun under a warrant-case procedure 


(1) 11 C. 91; 5 Ind. Dec.” (N. $.). 819. 
(2), 7 M. 454; 2 Weir 551;2 Ind. Dec, (N.' S.) 


900 ; 
(Gs 59. Ind. us 850: a 22 Gr. ga 
I4 . < m os 
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should be continued under that procedure ` 


and that the applicability of section .247 of 
the Code of Cirminal. Procedure to cases 
so tried was not considered. 

The general principle must be that the 
right of the accused to -benefit under 
section 247 of the Code of Criminal Proce- 
dure does not depend on the procedure 
which the Magistrate chose to adopt and 
was constrained to adopt by the complaint 
as laid, but on the nature and class of the 
offence for which he is being tried at the 
time of the complainant’s failure to appear 
in Court. I find, therefore, nothing illegal 
in the lower Court’s procedure. 

The next point taken is that the petition- 
er had good reasons for not appearing 
at the hearing of 16th January 1922. Peti- 


' tioner was well aware that the hearing was. 


going on on that day at Abhiramam since 
. he was served with summons for that day 
dnd place. His plea that he could not-find 
the Magistrate at Abhiramam is disin- 
-genuous, since the Magistrate was holding 
his Court at the usual place where he used to 
hold it when camping at Abhiramam. The 
plea that r6th January 1922 was a holiday 


was not a sound excuse for petitioner. 


not appearing to prosecute his case, and a 
legal reason for the Magistrate refusing to 
act under the perempemtory provisions 
of section 247 of the Code of Criminal 
Procedure. 


" lam not enne to interfere in this ' 


.case and dismiss the petition. 


V, N. V. Petition dismissed, - 
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“The intention to sia perjury must be dita 
present before a person charged with that offence 


. can properly be convicted of it, and a statement 


capable- of being' construed in any reasonable way 
in such committing, that it does not show a cleàr 
intention of committing perjury, or a deliberate 
attempt to make.a false statement does not per 
se Gontáin the elements of the offence. [p- 889, 
Col. 2; p. 890, col. 1.] 

Messrs. S. P. Varma and Hareshwar 
Prasad Sinha, for the Petitioner. 


Mr. S. N. Bose,for the Opposite party. 
JUDGMENT.—This is 


an application 


in criminal revisional jurisdiction made by 


one Ramgobind Ram who asks that an order 
of the Deputy Magistrate of Motihari, dated 
24th August 1922, under which he was 
convicted of an offence against the 
provisions of section 193 of the Indian 
Penal Code and sentenced to six months’ 
rigorous ‘imprisonment’ may be set 
aside. An appeal against this decision 
was lodged | before thé Sessions Judge 
of.Muzafferpore who, however, dismissed 
the appeal on the oth October of this year. 
The whole matter is an extremely simple 
ohe and the: circumstances under- which 
this application arises appear to be very 
clear. 

There was a case brought by a Factory 
known as the Motihari Concern against cer- 
tain persons in connection with rent. One 
Mosadi Lal had applied to be made a `'co- 
defendant and he was so made a party; 
the 17th of June had been fixed for hear- 
ing of the matter. Now on that date an 
‘application: had been filed asking on behalf 
of -Mosadi Lal, for - adjournment on the 


ground that one of his sons was going to be 
married at a place called Kesaria and that.it 
- was necessary that he (Mosadi) should attend 
that function. Now there was no reason to 
suppose that this application for adjourn- 
ment made by this man was in any way 
untrue or fictitious, and, as a matter of fact, 
the application was granted ; presumably 
< | partially also pic the o ped (Mosadi) 
m one of the co-defendants had not upto that 
- CRIMINAL a oe r922, time applied for any adjournment of any 
November 14, 1922. -kind or for delay in the hearing of the case. 
Present:—Justice Sir John Bucknill, Kr, “Had nothing else occurred I presume that 
R AMGOBIND RAM—PETITIONER the. matter would have passed off without 
versus any p " However, * d Fa 
mE that early in the morning, between 7 an 
EMPEROR Opposite PARTY. 8 A. M., (and it must here be oad that 


Penal Code ( Act X L V of 1860), s. 193—Perjury | 
Essentials necessary. far : conviction Intention. Ah: that: time of ‘year the Court sits from 
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‘about 6 or 6-30 A. M. until about 11-30 A. M ) 
an individual named Mehdi Hussain 
who is the Mukhtar-am of the Motihari 
Factory and who is the complainant 
in the matter now under review 
"observed Mosadi Lal somewhere near 
‘or coming to the Court compound. No 
doubt this man (Mehdi Hussain) naturally 
knew ofthe application which had been 
made by Mosadi Lal for an adjournment of 
the case and the ground on which it hed teen 
made and as was pointedly indicated by 
the Sessions Judge, the Motihari Factory 
had brought their witnesses: to Court 
and were spending consideratle sums in 
.instructing their Lawyers, the presence of 
Mosadi Lal after his application mtst have 
appeared to Mehdi Hussain to have needed 
considerable explanation. More iben 1Lis, 
however, Mehdi Hussain states that ke sew 
a man called Baldeo Sahai (who is seid to 
be a clerk to a Vakil and who was also 
said to be looking after Mosadi Lel's cese) 
signalling to Mosadi Lal to go away or keep 
away from the Court-house. At any rate, 
as a result of what he saw, Mehdi Hussain, 
not unnaturally, 
and told the Munsif and his Lawyer that, 
although this application for edjourr mert 
had been made, yet Mosadi Lal in fact 
was then in the Court compound ; the Mun- 
sifs chajrasi was taken out end Mvsedi 
Lal pointed out to him. The pcsition êp- 
peared to be so equivocal thet Mekdi 
Hussain promptly filed an <ffidavit to the 
effect of what he had seen outside the 
Court-house and asking that no adjourn- 
ment should, under such circvmstenccs, Le 
granted. : . 

Now the present applicant here Rem- 
gobind Ram is the son of this co-de- 
fendant Mosadi Lal and as soon es Mekdi 
Hussain had filed his afidavit it is seid 
that this Baldeo Sahai then wrote out an 
afidavit in the nature of a refutation of 
what had been stated in that lodged by 
Mehdi Hussain, and no doubt couched in 
language intended to support the applica- 
'£jon which had previously teen made 
for the adjournment on the ground of the 
necessary absence of Mosedi Lelat his son's 
wedding ; this was sworn to by the appli- 
cant. 

Now, itis stated by Counsel for the appli- 
cant that Ramgobind .Ram is able to read 
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went into the Court-recm ` 


` [1923 


and to write and, therefore, it must'Le taken 
that he was acquainted with the language 
used in the affidavit to which he put his 
Signature and which he duly executed. 
As this is the document in connection with 
which Ramgobind Ram was prosecuted for 
perjury and convicted it is very import- 
ant that its contents should be quite clearly 
seen. It reads that “My father hes not 
come to Munsif’s Court to-day owing to 
the marriage of a son, but has sent me to 
Court for taking time." Now, as I have 
already stated, the adjournment was 
granted ; but, after this zffdavit hed teen 
filed, Mehdi Hussain, no doubt chagrined, 
applied for sanction to prosecute Ramgotind 
Ram for having made a false affidavit; end, 
after the Munsif had made an enquiry, 
he (the Munsif) granted the sencticn ; 
Mehdi Hussain then filed a formal comyleint 
before the Sub-Divisional Magistrate, Fém- 
gobind Ram was tried, convicted, sentenced 
and unsuccessfully appealed in the manner 
details of which'I have given at the com- 
mencement of these remarks. 


Now the Deputy Magistrate who tricd 
the case, and the Sessions Judge also, heve 
been, it would seem, very much impressed 
by what I think it is only right ihat I skould 
call the probabilities of the correctness 
of inferences which may ke drawn frcm ile 
whole of the circumstances which surrot nd- 
ed this somewhat curious affair and I thi:rk 
itis desirable to state the principal facts 
and then to-try and see whether there is 
really any ground for considering that there 
was no reasonable doubt but that the appli- 
cant was deliberately and intentionally cem- 
mitting the offence of perjury in mceking 
this affidavit in the language in which he 
did. Now,I do not think it is seriorsly 
contended as I have said before that Mosadi 
Lal’s son wes not married on that day 
and there is no douht that Kesaria the place 
where the wedding was to be celebrated 
is situated at some considerable distance 
from Motihari where the case in which Mosadi 
Lal was interested wes being heard. It 
is alleged and not seriously traversed that 
if one desires to go to Kesaria from Moti- 
hari one can go by road by e&ka which. 
is at adistance of some 20 miles or more 
and thatthis journey would take several 
hours. Again if one desires to.go by train 
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-one can only do so by trevelling from -Moti- 
hari a certain distance towards the 
. journey's end.to a place called Pipra which 
. ig under anhour’s journey and, on arrival at 
that last mentioned plece, there still lies 
before one some twelve miles-of road. It is 
also stated, and again not contradicted, 
that there isa train about ro o'clock 
in’ the morning and that the marriage 
“would. in .the ordinary course of 
ev.nts take place in the evening. It 


must, however, be borne in mind I think in. 
a consideration of the general petition that 


po doubt it would be neccessary and 
desirable that the father of the bridegrocm 
should arrive at the place where the marri- 
age was to be celebrated sometime before the 
actual commencement of the important 
part of the proceedings as he would have not 
only freinds to greet and see but also some 
arrangements which would require his pre- 
‘gence and his adjustment. It is said, 


and this view has been taken by the Munsif * 


and by the Sessions Judge, that, es there 
was evidence to show that Mosadi Lal 
was not only in the neighbourhood of the 
Court-house betwen 7 and 8 that morning 
but that he had also been seen in company 
with Baldeo Sahai to purchasea revente 
stampon that datein Motihari, the conclu- 
sion should safely be come to that Mosadi 
Lal, B2ldeo Sahai and Ramgobind Ram were 
together in the Court compound for most of 
the morning. The learned Sessions Judge 
adds that he thinks it is most improbable 
that Ramgobind Ram could have stayed 
at the Court all the morning without seeing 
his father who is proved to have been there 
at the iim: when he purchased the stamp 
and when Baldeo Sahai made the signal 
(after the petition for time had been filed) 
to him to indicate that he should not 
approach the Court-house itself. The 
Sessions Judge points out that it 
had been argued before him that the 
affidavit - was roughly true and that 
it ought-to be taken to mean only 
that Mosadi Lal was not actually present 
in the Court-room at the time when the affi- 
davit was filed ; but the Sessions Judge no 
doubt correctly points out that the 
affidavit does not actually say this. It 
was a counter-affidavit intended to refute 
what had been stated by the affidavit filed 
-by.Mehdi Hussain indicating tothe Munsif 
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. be remembered that primarily there 
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what he had-seen outside the Court-house 


and that on that ground Mosadi Lal's 
application for an adjournment ovght not 
properly to be granted. I must confess that, 
if one takes a broad view of this set of 
facts as ,to the actual. occurrence of the 
wedding and the physical or rather geogra- 


. phical positions of the place where the 


case was being heard and the place" 
where the wedding was to be celebrated, 
it does not seem to me' that it is 


- altogether impossible to reed into this 


affidavit a meaning which, alihorgh it mey 
be taken not to be strictly accurate, is not. ` 
altogether inconsistent with elementery 
truth; and that although its language may 
convey a meaning which is capable of teing 
easily interpreted as indicative of-falsity, ` 
it also may be construed in such a way as 
to comprise elements which may take it 
outside those upon which. could properly 
be founded a definite charge of actual per- 
jury. The basic proposition which wes 
in the mind of those concerned wes that 
Mosadi Lal was going to attend a wedding 
that day whether he started at half pest six 
in the morning or at eight in the morning 
or even later. The principal pert of his 
application to the Court was that as it was 
the. day of the wedding of ason of his he 
was not available for the purpose of attend- 
ing properly to his cese. The affidavit which 
is made by his son (the applicant) says 
in languege which I have already given in : 
detail that his father had' not come to. tke 
Munsit’s Court that day on account of this 
wedding. It may be quite true thet 
Mosadi Lal was with Baldeo Sehei pur- 
chasing a stamp in the morning. for the 
purposes of the furtherment of his appli- 
cation in the cese and it may well be that . 
some time early in the morning he was 
actually in Motihari and near the Court, but 
that to my mind is quite a different proposi- 
tion to a statement that he was on account 
of those movements necessarily in a position 
to attend properly to and to take part in 
the conduct of his case in Court. It must 
15 
no ground for considering that Mosadi's 
application for adjournment was based 
upon other then a natural, true and a reg- 
sonable cause. 2m et 
Now the intention to commit perjury - 
must be-.clearly. present- before a person 
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Eoo! with ‘that offence can properly 


‘be convicted of it and a statement capable 


- of being: construed in any reasonable way - 


jin) such.committing that it-does not show 


za Clear intention of committing perjury or . 


“a deliberate attempt to miake a false state- 
ij - ment does not per se contain the clemenis 
"of ‘the offence. In this cese I am of opin- 
"iom thet elthough it may be that the pro- 
. babilities of the caseindieclethat Ramgobird 
“Ram may have been aware of his father’ S 


presence 1n the neighbourhood of the Court-. 


' house it does not follow that even if he was 


— “go aware of his;presence the language of his 


affidavit is incapable of a construction 
other than that of:a perjury character. 

"Indeed, the learned Sessions Judge has care» 
. fully pointed out that there was in fact no 
E evidence to show that Mosadi Lal and Ram- 
"gobind Ram had at any time that day 
“been séen in. company together. 

I, therefore, have come to the conclusion 
‘that this was a case in which there was 
sufficient doubt-as to whether. there was 
` an intention ‘to commit perjury or not to 
“justify an acquittal and I have no hesita- 
‘tion, under the circumstances which are 
disclosed in this matter and which have been 
‘most ably placed before-me by the learned 
'' Counsel for the applicant, in setting aside 
~ the conviction. 


W. C. A. Conviction set aside. 


‘ 

Dure amc nte 
7 
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2 "LAHORE HIGH COURT. 
CRIMINAL ‘REVISION No. 541 OF 1922. 
l June I9, 1922. 
Present:-— Mr. Justice Broadway.  . 
DOST. MUHAMMAD AND OTHERS— 
ACCUSER-—PETITIONERS 
| ` Versus 
* ASA RAM-—COMPLAINANT-— RESPONDENT. 


Criminal Procedure Code ( Act V of 3898), s. 437,. 


» scope of—JDischarge, order. of, based on ae 
' evidence— Further enquiry, whether justified—Order 
= directing ‘further inquiry, contents of. ` 

.Where ‘the. judgment of a Trying Magistrate 
ds: : neither perverse ‘nor foolish: and is based ` on 
evidence which iis obviously complete, 
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` ing such further inquiry, 


- Indian Penal Code. 


; further- 
5i E Velduhy should not be ofdered. Further enquiry in: 


E we 


sucha case means a re-hearingof the same evidence 


-by some other Magistrate, that other Magistrate 


being practically constituted a Court of Appeal 
and this is not contemplated by section 437 of 
the Criminal Procedure Code. [p. 891, col: 1:] 


An gia of a Sessions Judge under section 437 
of the Criminal Procedure Code directing a further 
inquiry, without stating proper grounds for direct- 
oes not comply with 
the provisions of the law and is liable to be set. 
aside. (p. 89r, col. 1] 

Criminal revision from an crder of the 
Sessions Judge, Multan, dated 17th March 
1922. 

Kunwar Daltp Singh, for the Petitioners. 

Mr. L. Saunders, for the Respondents. 


JUDGMENT.—One Asa Ram, en Arora of 
Karampur in the Multan District, brought a 
complaint against Dost Muhammad and seven 
other persons. under sections 148, 323 and 506, 
The case was tried by 
Khan Bahadur Sheikh Riaz Hussain, C. I. E.; 
Honorary Magistrate, First Class, and the 
accused persons were, discharged .on the 
22nd December 192%. 

The complaint was. filed on the and 
November 1920. Dissatisfied with this resuit 
Asa Ram filed an application under section 
437, Criminal Procedure Code, in the Court 
of the Sessions Judge, Multan. It is to be 
noted that in the grounds set out by him 
Asa Ram never suggested that the enquiry 
had beenincomplete or that he had further 
evidence to produce. 

The grounds really amounted to grounds 
of appeal. The learned Sessions Judge,’ 
Mr, Ganga Ram, then proceeded to pe SS: 
the following order:— 

"After going through the record I am of 
opinion that further enquiry in the cese is 
necessary in the interests of justice. I, 
therefore, set aside the order dismissing tle 
complaint. and send the case to the Court 
of Sardar Ujagar Singh, Magistrete First 
Class, for fresh inquiry and decision.’ 


Dost Muhammad and his companions have 
now come up to this Court under secticn 
439, Criminal Procedure Code, : throvgh 
Mr. Dalip Singh, complaining a agairst 
the order of the learned Sessions Judge end 
I have heard Mr. Saunders for Asa Rem.. 

The first point taken up by’ Mc. Delip 
Singh is that the order-of the leaned Sessior.s 
Judge does nat comply. with the provisiors 
of law, and my. attention-has: been:drdwa 40 
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‘Nagendra -Nath, Sen v. Korb(x . I have. iió z 
hesitation in agreeing with’ that, authority 


and there can be.no doübt that the order 
' passed by the Sessions . Judge is entirely 
inadequate. 

-Next,it was urged that .the Judemeut 
of the Trying Magistrate not being perverse 
or foolish and being based on evidence which 


is obviously complete, further enquiry should ` 


not have been: ordered. My ‘attention: on 
this point has been drawn to Jai’ Ram v. 
Makhan. Lal (2). Dulla v. ..Empress. (3); 
Hia v. Emperor (4) and Nabi Bakhsh V. 
Emperor (5). 
“The attitude R up by this Cotit in’ 
fégard to orders of this kind- hes been con- 
sistent for a very long period and it is a little 


surprisitig to find the Sessions Judge. Icsing : 
all sight of what has been repeatedly leid . 


dowii by; this Court. I have read thé judg- 
ment of‘ the Magistrate and the. learned 
Counsel. on both sides haye- eech criticiscd 
the said judginent according to their res- 


. pective views. In my opinion, the judgment. 
cannot ‘be described either -as perverse or 


foolish.’ The -Magistrate has discussed the 
evidence and hes come to the concltsion 
that it was insufficient to establish the cese 
against ‘the | accused persons. No svegcs- 
tion -has been. made that furthcr eviderce 
was forthcoming. The further enquiry, 


. therefore,'in this case really means a re-hear-' 


ing of | the same evidence by some other 
Magistrate, that otker Magistrate being 
practicdily constituted 2 Court of Apreel. 
This is not contemplated by section 437, 
Criminal Procedure Code. The judgment 
of the learned Sessions Judge is wrong and: 
I, therefore, set it aside end restore tke 
order of the Trial Court, ) 
N. H. zi 
^w. C^ A. 


Order sel aside.” , 


* (1) 8C. W. N. 456; 1 Cr: L. Ts 355. 
(2) 8 P. R. 1900 Cr. ; 
(3) 2 P. R. 1901. Cr. ; 32 P. L. R. Igor.. 


(4) 3 Ind. Cas. 580; 8 P. R. 1909 Cr.; 38 P. L.R. 


1910; I7, P. W. R. 1909 Cr.; 1o Cr. L. 1.3 l4. 
(5) 56 Ind. Cas. 777; 1 L. 216 ; 21° Cr. E. T4521 
109 P. Ie. R. 1920; 8. P. W. R. 1920 Cr. Ng. 
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-PÁTNA HIGH COURT. - 
| Cedi, REVISION NO, 70 OF 1922. 
j March 16, 1922. 
. Present:.—]ustice Sir John Bucknil!, Ki. 
Eri DUBEV AND OTBERS—PET!- 
TIONERS l S 
VEFSUS 
" EMPEROR—OPPOSTIE PARTY.. . 

Criminal Procedure Code (Act V of 1898), SS. 
342, 421— Examination of accused afier clase’ of 
prosecution, necessity of— Appeal, dismissal cies 
Appellate Court, duty of. A 
. An accused ‘person was examined under séction 
342 of the Criminal Procedure Code before the | 
‘prosecution’ witnesses had been cross-examined. 
‘After the examination of the latter, he applied 
for an ‘adjournment to enable him to properly 
prepare the ‘cross-examination of these witnesses 
and this-was granted. He was not then examined 
at the close of the prosecution case: 

Held, that, technically, the fact of the adjourn- 
. ment being: given at the instance of the accused 
did not relieye the Magistrate from the necessity 
of examining the accused under section 342 of the 
Criminal Procedure. Code after the close of’ the: 
| prosecution case. 

A Criminal Appellate Court ought not to dis- 
miss an appeal because nobody appears for the 
appellant, itis the duty of that Court to examine 
the matter and to come to some Sort of decision 
on the merits. 


Criminal revision. 
Mr. Nawal Kishore Prasad : IL or the 
Petitioners. 


JUDGMENT. —This is an: application in 
Criminal  Revisional Jurisdiction, - T he 
facts are very simple but two points are 
raised wlich, as they stand, are somewhat 
peculiar. Three men were convicted f 
‘criminal trespass under section 447 of the 
Indian Penal Code and sentence to pay a 
.fine of Rs. 10 each. The affair was evident- 
Ty a very trivial one. . 

Now, in the first place, it would appear 
| that the accused.were examined under sec- 
tion 342, CriminalProcedure Code,on the gth 
November 1921 and before the prosecution 
witnesses who were summoned had been 
cross-examined. It is’ quite true that 
it would seem that on the oth of November 

the:accused: asked that there should- ‘be an 
adjournment . in order to enable them to 
"prepare propertly the cross- examination ofthe 
' prosecution : witnesses, end this was grant- 
.ed. .The learned Vakil' for the applicants, 
however, points out that although this ed- 
journment wes given at the instance-of the 
-defence it does-not-'take- Away- from? the 
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Magistrate the necessity, for examining 
. the accused under section 342, Criminal 
. Procedure Code, after the close of the prose- 
cution case. I am afraid that he is protably 
technically correct although it seems to 
be carrying the: operation of this section 
to a very extreme aspect. 
The second point which is here raised is 
to the following effect. The applicants ap- 
pealed to the District Magistrate from ike 
. decision of theSub-Deputy Mzgistrate of Au- 

rangabad by whom they hed been convicied 
‘onthe 30th November r921. It issaidat ike 

Bar that on the day when the matter came 
. before the District Magistrate, thet is to 
say, on the 20th December 1921, seme of 
the legal practitioners who were accrsicimcd 
to practise before the District Megistrate 
owing to political reasons dcciced to al scnt 
themselves from the Court for some few 
days. In consequence of this, when the case 
“was called on nobody appeared for tke 
appellants and the District Magistrate 
thereupon dismissed the appeal for what he 
calls default. It is urged by the learned 
Vakil for the applicants that this is not ike 
proper attitude for the Court to heve 
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adopted | and that, even — ibovgh 
mo one may appear in a criminel 
appeal, it is the ¿duty of the Court 


at any rate to examine the matter end to 
come to somesort of decision on the meriis. 
I am inclined again to think that the learn- 
ed Vakil is here right. 


For these reasons, I think that in this 


case it is my duty to interfere end 1o scrd 
the matter back to.the Trial Court for e re- 
hearing from the date at which the irregvle1i- 
ty under section 342, Criminal Procedure 
Code, took place. 

The conviction is set aside and the fines, 
if paid, will be refunded. 

W.C. A. SEN, HB. 


Case vemanded. 


MADRAS HIGH COURT. 
‘CRIMINAL REVISION CASE NO. 311 OF 1921, 
(CRIMINAL REVISION PETITION NO. 245 

OF 1921.) 
April 20, 1922. 
Present -—-Mr. Justice Devadoss. 
MARUTHAVEE AND OTHERS—PETLITIONERS 
VEYSUS 
.APPAVU PILLAI—RESPONDENT. 
Criminal Procedure Code ( Act V of 1898), s. 522 


t 


CASES, [1923 


— Breaking open lock and taking possession of house 
during .owner's absence—-Order of restoration of 
Possession to owner, whether proper. 

Accused taking advantage of the temporary 
absence of the complainant from his house, broke 
open the outer lock of the house and entered into 
unlawful possession and the complainant when he 
returned was driven out by force: 

Held, that, under the circumstances, an order of 
restoration of possession to the complainant passed 
under section 522 of the Criminal Procedure Code 
on conviction of the accused for trespass was 
a proper order, 


Petition, under section 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of the Sub-Divisional Magistrate, 
Renned.in Criminal Appeal No. 6 of 1921, 
yrelerrcd against the judgment of the 
Cotit of the Second Class Magistrate, 
Asty{tkottai in C. C. No. 166 of 1920. 

Mr. K. S. Ramabhadra Ayyar, for the 
Fetitioner. 


Mr. F. S. Vaz, for the Respondent. 


CREIER —In this case the petitioners 
seck to revise the order of the Second Class 
Megististe of Aruppukottai who convicted 
tkem under section 448 and passed an order 
tncer section 522 of the Criminal Procedure 
Coce. Cn appeal tke conviction was upheld 
end tke order under section 522 was left 
vrdisturbed. This revision petition has 
tecn zémitted only as regards the order 
uncer section 522, Criminal Procedure Code: 

Nr. Femctkedra Ayyar for the petitioners 
tes ecciccsed 2 very elaborate argument 
as mcgerds tbe question whether an order 
trder section 522 could be passed when 
dispossession was not caused by the use 
of criminal force to any person in possession 
of tke property, and he contended that in 
this case the complainant was not disposses- 
sed ofthe property by the use of criminal 
force and, therefore, the Magistrate acted 
witbout jurisdiction in passing an order 
under section 522, Criminal Procedure Code. 
Without expressing any opinion on the 
‘question of law raised, it is sufficient for the 
disposal of this case to see what the finding 
is. In paragraph 6 of the appellate judgment 
there is a clear finding that the owner was 
dispossessed by the commission of criminal 
trespass and the use of criminal force. It 
is not proper .that in revision ordinarily, 
fhe Court should go behind the finding of 
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‘the lower Courts which in this case is a 
concurrent one. Even if the contention 
raised by Mr. Ramabhadra Ayyar is right 
as regards the question of law, I am not 
prepared to interfere with the order of the 
Magistrate as I consider it to be eminently 
a just order. 3 
‘The first petitioner who was the wifeof the 
complainant deserted him, according to the 
evidence, years ago and was leading an 
immoral life. Taking advantage of his 
temporary absence from the house, she 
along with some others broke open the 
outer lock of the house and entered 
into unlawful possession of the house, 
and when the husband returned he 
was driven out by force. 
these circumstances, I consider the order 
under section 522, Criminal Procedure Code 
is a very proper order to pass; and further 
this order was passed so far back as the 
.26th Jenuary i921, and it would not be 
right to upset an order more than a year 
alter on the mere technical grounds, even 
if that be a good one, that ine Magistrate 
should not have passed au order because 
there was no use of criminal force. 
Í dismiss the petition. 
V. N. V. 
Petition dismissed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 305 of 1922. 
June 6, 1922. 

Present :—]ustice Sir John Bucknill, K7. 
PADARATH KURMI—PETITIONER 
YEVSUS 


EMPEROR—OcPOSITE PARTY. 

Griminal Procedure Code ( Act V of 1898), s. 421 
—Summary dismissal of appeal—Powers io be exer- 

cised with caution—General principles. . 
The powers which are capable of being exercised 
under section 421 of the Criminal Procedure Code 
Should be exercised with considerable caution, 
and where there has been a dispute as to facts and 
where the credibility of witnesses for the prosecu- 
tion has been, even though it may be not very 
successfully, impugned, itis proper for theAppellate 
Court to call for therecords andiook at the evidence, 
It.is also desirable that in dismissing an appeal 
summarily, although it is uot necessary for the 
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Appellate Tribunal, which is thus acting,to com- 


some jndicatfons 


gk to any 
n revisional 


pile any elaborate judgment, 
should be recorded which may be a 
Court which may be asked to act 
jurisdiction, 

Criminal Revisicn. 

Ananda Prasad and G, C. Pal, for the 
Petitioner, 

JUDSMENT.—This is an application in 
Criminal Revision Jurisdiction made on 
behalf of one Padarath Kurmi under the 
following circumstances. 

The applicant was charged with having 
assaulted an old woman who is said to be’ 
his mother-in-law. There is no doubt that 
there had been some dispute between the 
complaiaantand the accused. The accused 
was tried ‘before the Deputy Magistrate of 
Arrah and was convicted of an offence against 
the provisions of section 352, Indian Penal 
Code, he was sentenced to one weck’s 
rigorous imprisonment andto a fine of Rs.15 
Tuere is no doubt that the evidence for 


the prosecudon as to the assault was be- 


lieved by the Deputy Magistrate but,at the 
sam: time, there was also a certain amount: 
of evileace which was adduced by wit- 
nesses for the defence to which, however, 
the Deputy Magistrate did not attach very 
much importance. The accused appealed’ 
from this conviction to the District Magis- 
trate of Shahabad who, however, sum- 
marily dismissed the appeal purporting to 
act presumably under the provisions of 
section 42I of the Criminal Procedure 
Code. I think that it is not unimportant 
to observe that, apparently, the District 
Magistrate did not cali for the records of 
the case; he heard the Mukhteay for the 
appellant and after simply stating that 
there was no point of law and that the 
lower Court had discussed the facts of the 
case in reasonable detail he dismissed the 
appeal summarily. I am not altogether 
satisfied that,in acting in this way, the Dis- 
trict Magistrate was right. There is no 
doubt that the powers which are capable 
of being exercised under section 421 of the’ 
Criminal Procedure Code should be exercised . 
with considerable caution and where there 
has been a dispute as to facts and where the 
credibility of witnesses for the prosecte 
tion has been, even though it may be not 
very successfully, impugned, it is proper 
for the Appellate Court to call for the recorde 
and look at the evidence. Itis also desire 
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able,.as has-been pointed out by the High :. 


; Courts in this. country; that in dismissing an 
‘appeal. summarily, although -it is-not neces- 
‘saty forthe Appellate Tribunal which is thus 


acting to compile any elaborate judgment, 


‘some indications should be recorded which 
may be a. .güide to any Court which may be 
asked to act in revisional jurisdiction. One 
assumes from what is written by the Dis- 

trict Magistrate here that he thought that 

. the matter was of so trifling- à character 
_ thatit was, not necessary to send for 

records, and one may infer that on reading 
the decision of the’ Deputy Magistrate, he 
thought that the facts of the case had been 
set out sufficiently. to justify the conclusion 
to- which the Deputy Magistrate had come. 

I think that, on the whole, it would be more 
satisfactory in this case if appeal is referred 
back for re-hearing. The records should be 
sent for by the District Magistrate who 
should- himself consider the incidents of 
the evidence and come to whatever decision 
he may think fit: when. he- me addressed 
his mind thereto, ; 

"N. K. z > Qt 
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NE ‘PATNA HIGH . COURT. TN 

CRIMINAL REVISION No. 636 OF rue 
/ November 20, 1922. -" l 

Present. :—Justice Sir John Bucknill, Kr, . 
RAHIM AND OTHERS-— : 

m bur PETITIÓNERS | TE 


Aes VETSWUS, "PM 
m EMPÉROR— OPPOSITE Party. 


. Jurisdiction Municipal bye-law, violation of— 
Sanction ‘for “prosecution for one offence Conviciion i 


for another, legality of. 

When a Municipal bye-law contains disjunctive 
and alternative offences, it is incompetent for a 
Magistrate to convict a person of one of such 
offences; when’ sanction has been given by the 


Municipality to prosecute him ‘in connection with 


“another.” [p. 896, col. .2.] 
A. Municipality sanctioned the prosecution ‘of a 
person for “singing with a high sounding instru- 


ment'"''in violation of a bye-law forbidding persons ` 


to “beat ‘a -drum or tom-tom or blow any .high 
sounding, instrument.” The accused . was con- 
victed for “ beating a drum." On revision : 
Held, that under no circumstances could the 
á beating of the drum” be regarded as '* singing 
with a high. sounding instrument; " and as sanction 
had. been given by the Municipality to the latter 
offence, the conviction of the accused for the 
former could not stand. [p. 896, col. als 
Criminal ievision from an order ot^ a 
First Class Magistrate, Monghyr, dated, th 


28th July 1922. . MEM en 
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i [ros 
Mr vee urari Pu ^" the’ ANA 


The Assistant Government. Advocate, for 
the Crown 


JUDGMENT ——This was an applicatiod 


“made by three persons asking that an order 


dated.the 28th july of this year passed by 


a Magistrate of the First Class at Monghyt 


convicting the accused in . manner which 
will be referred to more particularly later 
and sentencing them to pay certain fines 
in connection with an alleped offence against - 
the provisions of one of the Municipal. -bye- 
laws of that town might be set aside. It 
will be desirable at once to state that this 
bye-law. which is No. 8o reads as 
follows :— 

“Nocturnal noises: . No person: shall, ex- 
cept with the general or special permission 
of the Commissioners, beat a drum or tom- 
tom or blow any high sounding instrument 
after 10 P. M. or before 6 A. M. 

The Magistrate found one of the petition: 
ets, whose name is Rahim, guilty of beating 
a dtum and sentenced him to pay a fine of. 
Rs.5 or in default. of payment to 5 days’ 
simple imprisonment; he also found the two 
other accused named Kishori and Tajam- 
mul guilty under section 80.of the Muni- 
cipal bye-law read with section. 114, Indian 
Penal Code- and sentenced: them, to pay 
each of fine of Rs. 3 orin default of payment 
to 3 days’ simple imprisonment. The Magis- 
trate’s decision was brought’ by motion 


“before the Sessiors Judge of 'Monghyr 


“who, however, merely stated that he saw 
no ground for interfering; the case has now 
been brought to this Court asking for the 
exercise of its tevisional jurisdiction. 
Now, the arguments. which..have been 
put forward very ably by the learned Vakil 
who appears for the applicants raise numer- - 
ous inatters of very considerable. general 
importance-; for example,.it.is.said.that 
the bye-law itself is wlira vires and does not 
fall within the provisiors.of.section 350. 
ej the -Bengal Municipal Act. . It is: also 
üggested' that there-is not- evidence that 
what took place was or had beeii comp! làixed 
of as being a nuisance.. Te. is, I think, 
unnecessary here - that I should enter into. 
consideration of these points bécause -there~ 
are. other and perhaps mote simple’ ‘points : 
put forward on, behalf of the applicants, . 
upon which this case can be decided.. -These : 
_ points. 1 put shortly’ ate, m “thats there 
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. under Act III of 1884 
. This form is evidently one whichis used in 


* 


bye-law. I think it is 
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was no proper sanction given by His Munici- 
pality to“ the prosecution, and, secondly, 


that, even: supposing the sanction which. 


appears to have been accorded was legal, 
the offence for which sanction to prosectite 
was accorded was not the offence with 


and for which the applicants were charged . 
and tried and in respect of which they were. 


convicted. l 
Another matter which was also raised was 


.As to whether .the instrument upon. which. 


it was found that the accused Rahim had 
been playing was in fact a drum within 
the meaning of section 80 of the Municipal 
-at the outset desir- 
able to point out wkat was, apparently, 
the course of events which led up to the 
proceedings before the Magistrate. 


Police appears to have made some enquiries 
presumably: upon some kind of information 
which had been given to them. It does 
not appear exactly what this information 
was, but, at any rate, on the 21st May a 
Police Officer seems to have forwarded to 
the Sub-Divisional Officer a printed form 
which is headed '' complaint of an offence 
and  Bye-laws." 


cases’ where itis necessary for the sanction 
of ‘the Municipal authority to be obtained 
before a prosecution is commenced, because 


on it at the bottom is a printed memo., read- . 


ing '"prosecution, sanctioned, submittéd 
to the -Magistrate -Chairman M. C.” 
-This Police. . Officer . made, in  fo:- 


warding this complaint to the Sub-Divi-. 
sional Officer, the | following- observations.. 


t y 


1s too common 
Now, this form contains on 


"his sort of" nuisance 
in the town.’ 


it certain columns, one giving the date and" 
place of | occurrence, dnother the names of’ 


the persons who ate alleged to. havé com- 
mitted’ the offence ‘and a third the nature 
cf the offence with the sections under which 
it isproposèd that they should be prosecuted. 
I find here that there were five persons 
whom it was. suggested should be prose- 
cuted.. In the last column the offence alleg- 
ed-is ‘ 
ment at a late hourof thé night against 
section £o of the Municipal Bye-law.’’ The 
Sub-Divisional Officer forwarded this paper 
to the Chairman of the Municipality of Mon- 
ghyt for:necessary sanction on the 23rd May 
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So far 
‘as can be gathered from the record, the 


“singing with a high-sounded iastru- 


$05. 


ma ~ 


and the printed: memo;, to which I save 
referred. above, is signed by. sóme one on 
what appears to be the roth of June who . 


signs as “V Chairman M.C.” . which it is 


agreed means * Vice-Chairman of the 
Municipal Council. 

Now, I may say at, once that. there 
is nothing whatever to indicate miat 
before the Magistrate or before the Ses . 
sions Judge any question was raised 
that. the sanction of the Vice-Chairman 
was illegal; and I, therefore; think that 
it is as well to leave the considera- 
tion of that, perhaps somewhat difficult, 
question, aside until one has looked at - 
what took. place before the Magistrate.. 
The Magistrate seems to have had before 
him certain facts ; but apparently the three 
applicants were not actually dealt with 
by him for or charged before him with the 
offence. for which sanction (such as it was) 


‘had beeu granted (i. e., for having sung with 


a high-sounding instrument at a late hour 
of the night) but with having beaten a drum 
or tom-tom on May 10, 1022 at 11-30 P. M. 
in the town of Monghyr. It was apparently 
proved, to his satisfaction and not indeed 
contested that the witnesses for the: -prose- 
cution who were Police constables on duty: 
saw that the accused Kishori , was. singing 
while. the accused Rahim was” playing, on 
what is known as a “tabla. The accused 
Tajammal was, "playing. on an instrument 
known -as :-jori.-- The ‘other two accused: 
we are not concerned. with. as it-seems they 
did not appear: l 
Tke whole argument. which’ took place. 
before the Magistrate (and which he says 
was dealt with by the Pleader for the defence 
at very great length) was that the ` tabla 
was not a drum at all still. less a tom-tom' 
and much instructive information has been 
placed before me as to what is the nature. 
of this instrumient. It would. certainly 
seem that although it is probably one which. 
falls within tbe: strict definition of` the. 
word “drum ” it could hardly. be included” 
in . the same - category as those “familiar 
instruments ‘in. a- “western band. such a3 
thé brass drum, ` . kettle-druni, or side-drant 
all of which are ‘sttuck with dram Sticks and 
which produce of can produce a very loud. 
noise. It-is said that the /ábla (and pictütes 
which ‘have been produced’ before me, show. 
that that i is. the i isa. little instrument 
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which is played on by the fingers primarily 
for the purpose of keeping musical time 


'and that it does not produce any strident 


or loud noise and: cannot be heard from any 
considerable distance. As for the jor? 
this is said to be a musical instrument 
sométhing in the nature of small “Lells.” 

Now the Magistrate undoubtedly felt 
very considerablediffidence in coming to the 
conclusion that the playing on a tabla con- 
stituted the mischief against which this bye- 
law 80 was directed, for he says in his de- 
cision “so far as the law stands, the accused 
Rehim was committing an offence and 
Kishori and Tajammul were abetting jt. 
The learned Pleader for the accused argued 
that the Municipality did not mean to pena- 
liz» singing or dancing which according to 
himcannot goonwithout a tabla. Although 
thera is force in this argumentand as amat- 
ter of fact such singing and dancing with 
labla-music goes on in big towns through 
most part of the night, I am not aware 
whether in those Municipalities there is 
such a law or not or whether singers or mu- 
sicians there have to take previous per- 
mission of the Municipal Commissioners 
or not. As the law inthis town stands, 
I must find the accused guilty. If the mem- 
bers of the public.think that such musicis 
notobjectionable,itisfor them to approach 
the Municipal authorities to delete this 


section of the bye-law or to take other 


meesures to enforce their will,” aud 
he seems with reluctance to find the 
accused guilty in favour of the general 
broad principles which the Magistrate has 
mentioned and which the learned Vakil 
for the applicants here has brought to my 
attention. 

But, be that as it may, apparently these 
persons were carrying on some form of 
concert late in the evening, and apparently 
again the carrying on of this concert seems 
to have been thought objectionable or to 
have been regarded by some as creating an 
undesirable noise in the town late at night. 
Tf this had not been so, it is difficult to 
see or to imagine why this prosecution was 
ever instituted or,let us assume, sanctioned. 


At the same time, one cannot help feeling | 


that it may well be that considcrakle 
care. should be exercised in putting into 
operations against the persons the pro- 
visions of a bye-law such as t his which ca 
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so obviously be utilized in unduly repres- 
sive and unnecessarily restrictive manner. 
The real print, however, upon which I have 
come to the conclusion that I must set aside 
this conviction is one which it is admitted 
is a matter of consideralle substance. It 
will be observed that the sanction (whether 
that was itseli valid or not) given by the 
Vice-Chairman of the Municipality was 
granted in respect of anoffence alleged to 
have been committed by way of ''singing 
with a high-sounding instrument at a 
late hour of tke night" Now, whatever 
may he the exact definition in English 
of the word #abiz, or whatever may be the 
proper ccustruction of the bye-law itself 
there can be no doubt that, under no cif- 


cumstances, could the plawing cf the Zabir . 


be regarded as “singing with a high-sound- 
ing instrumet." The accused were not 
convicted 
with “singing with a high-sounding in- 
strument” which was the only offence in 
connection with which sanction for what- 
ever it was worth had been granted by 
the Vice-Chairman of the Municipality. 
I find it difficdlt to coutemplate that even 
where a vatid sanction has been given Ev a 
Municipality to prosecute persons for an 


or even charged. apparently | 


assumed violation of one of their bye-laws ` 


that a Magistrate should be by virtue of 
that sanction capable of convicting them for 
an offence against another, ard, carrying 
that principle down into a single. bye-law 
itself "which contains  disjunctive and 
alternative offences; I think it is equally 


incompetent for a Magistrete to convict 


pers msof anoffenceof one of suchmention- ` 


ed in such bye-law, when sanction has, ag 
a matter of fact, been only given by the 
Municipal authorities to prosecute in 
connection with another. In this case sance 
tion had been given to prosecute for the 
offence of “singing with a high scunding in- 
strument.” The principal accused, however, 
has been convicted of “playing on a 
drum " and the other two with having 
abetting him. Under these circumsiarces, 
the conviction, to my mind, is obviously 
bad and must be set aside. 


N. E. Convisttn szi asile, 
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LAHORE HIGH COURT. 
SECOND CrviL APPEAL No. 1106.0P 1919. 
- August 2, 1922. 
Present —Mr. Justice Martineau. ad Mr, . 
Justice Brasher. 
RUKAN DIN-—PLAINTIFF-—ÁPPELLANT 
| - VEYSHS 
HASSAN DIN AND OTHERS — DEFENDANTS 
— RESPONDENTS. 

Construction of document—Sale of portion of joint 
land— Agreement to pay compensation if land sold 
not allotted to vendor on partition— Vendor allotted 
lesser land than- area sold—Compensation, suit for 
-— Cause of action. 

Where a person sells his share in a certain land 
to another and agrees to pay compensation to the 
latter if the land sold does not come to his share 
at the time of.partition, the agreement must.be 
interpreted as meaning that the compensation 
would be payable, if by an order in the partition 
proceedings subject to any modification on appeal, 
the vendor is not allotted, or is allotted a lesser area 
than that sold by him. Limitation for a suit claim- 
ing compensation is to he reckoned from the date 
of such an order and not from the date when the 
different co-sharers tak: possession of the shares 
allotted to them. < 


Second appeal from the decree of Dist- 
rict Judge, Lahore, dated 21st February 
- 10914. 

Messrs. P. S. Narain and B. P. Khosla, 
for the Appellant. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The only question in this 
and the two connected, Appeals (Nos. 
II04 and i105 of 1919) is whethér 
the suits 'out of .which the appeals 
arise are barred by limitation. - The 


suits were instituted by the same plain- 


tif against three sets of defendants.” The 
cause of action in each case was, that 
the de'endants had sold their ‘shares 
in certain land to the plaintiff and had 
agreed that if the land sold should not 


fall to'their share in the partition pro-: 


ccedings which were then pending they 
would pay compensation. 
the vendors were allotted at partition 
a less area than the area sold to the plaint- 
iff and conipensation was claimed accord- 
ingly. 


The Couric below have applied Ast, 65 


' of the Limitation Act, taken with Article: 
116, and have held that the period of limi- .. 


' tatici was six years to be reckoned from 


the date cf the order passed under section" 
118 -of the Punjab aed Revenue ac - 


£c, May- 25th 2 
57 
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In each case’ 


3 


$97 


For the. indi the . main conten- 


tion is that,. assuming these Articles to be 


applicable, limitation did not run until 
the. other co-sharers took possession of 
the shares allotted to them, and if this 
contention : be correct each of the ‘suits: 
would be.within time. It is argued that the 
partition proceedings were not completed 


until possession was actually delivered to 


the parties ‘concerned, and that, if posses- 
sion had not been. taken by the other co- 
sharers, they might have lost their rights 
in the land allotted to them. The agree- 
ment between the parties was that the 
vendórs would “be liable to pay compensa- 
tion if the land sold did not come to their 
share at the time of partition, Wethink this’ 
must be interpreted as meaning that the 
compensation would be payable if by the 
order of the Revenue Officer, subject to 
any modification: on appeal, the vendors 
were allotted .a less area than that sold 
by them. When the order. became final 
the other co-sharets had a right-to recover 
possession of the.laud allotted to them 
and though they -might subsequently for- 
feit their right by their inaction, their 
position-was the same as that of a decree- 
holder. e.do not think that the 
agreement can' reasonably be construed to 
mean that the land falling to the share of | - 
the vendors would include land to’ which 
they might ultimately become entitled ow- 
ing ‘to -the laches ‘of these co-sharers.. 
We accordingly: agree with the Courts 
below that limitation.is to be reckoned. 
from May. 25th 1909 when the order of 
the Revenue Officer was passed. 

"Ihe appellant’s Counsel-has further con-«- 
tended that-Art. 132 of the Limitation 


Act would be applicable, since, by the terms 


of the agreement, the compensation payable’. 
was made a charge upon the property - 
of all kinds of the vendors. ‘There is ample 
authority, however, to show that Art. 
I32 is restricted to cases in which payment: 


is sought to be enforced owt of the prop-. 


erty on which it is charged, and in the 
present case the plaintiff is _ only seeking 
a personal remedy, 

We accordingly see no reason to intet- 
fere and dismiss each of these appeals 
with costs: ^. à 


N. U, Appeals dismissed, 


- 
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SECRETARY OF STATE FOR INDIA v, LAXMI BAS. 


"M PRIVY COUNCIL. 

APPEAL FROM THE BOMBAY HiGH COURT. 
December 8, 1922. 
Preserni.—l,ord Ph: moie, S r John Edge, 

i Sir Lawrence Jenk ns and 
Lord Salvesen. 
THe SECRETARY or STATE ror 
INDIA rx CCUNCIL—AFFELLANT | 
tersus 


LAXMI BAI AND ANOTHER—ROSPONDENTS, ` 


Grani—Saranjom — grani— Presun pien—Grant 
for political services—Hevenue, fasnent of, to 
graulees— Grant, nature of—Saranjem greni, resum p- 
tion of, suit against— Civil Courts, jurisdiction cf 
— Pleadings, construction of—Friy Council, prec- 
tice of. 

“A grant of saranjam may be either of the soil 
and the whole reverne derived ficm it or a g121t 
of the royal share of the revenue only. Althorgh 
it may well be that it is ordinarily a grert of tbe 
royal revenue only, there is no such presumpticn 
and in each case it must be determincd vpen tre 
facts what was the quality of the criginal grant. 
(r. 899, col. 1.] 

A savanjam grant was made by the British 
Government in respect of political «c1 viccs. 11 eco- 
cumenís connected therewith contaired ro svp£c8- 
tion anywhere that what was conveycd was mcsely 
the royal share of the land revenue; on the contiaiy, 
they assumed that the revenue of the lands wes 
conveyed to the grantees ard the amount of tle 
gazvana levicd fiom time to tire was tenden ile 
yearly revenue ol the cstatc; there Leig rosigpes- 
tion that the revenue dcrived Ly the ecctyert, 
as distinct hom saranjan.dur, wes Lot liclle to 
nazrana : 

Held, that the original grant was a greni of ikc soil. 

The right of the Government to msme 
saranjam grants cannot be quéstiorcd in a Civil 
Court [p. 900, col. 1.) 

-It has not been a practice of their Lordskirs 
of the Privy Council to construe tlhe jkeciüpes 
too strietiy or to exclude a plea, which is rot 
embodied in the pleint, from being made an issue 
in the case. [p. 899, col. 2.] > 

Appcal from t.e judgment end decree 
ofthe-Bombay Heh Court, dated 2:nd 
December 1916, reversing a deoece of the 
D strict Judge, Dhaiwar dated Gh 
Jonu zy 1913. E 

Sr George’ Lowndes, K. GC, and Mr. 
Kevwothy Brown, for the Appcllznt. 

Me srs. D. Grinther K.C., and Parikh, 
for the Respondent.  - 

| JUDGMENT. | 

Lord Salvesen.—This i» an appeal against 
a dec.ve or tne H gh Court of Jud-cature 
a Bombay, dated 22nd December 1916, 
wh: h rever.ed a decree of the District 
Judge o Diarwar, dated the 6th January 
1413. The -uit re'ates io a part of the 
Hebii estate, from which the plaintiff was 


evicted by the Government on the death 
o hi. graidfa-her, Pandurangrao.- Their 
object in do ng so was 10 preveut partition 
of what they rega ded as an impartible 
etae held under a grant of saranjam. 

It is not necessary to recapitulate the 
facs wh'ch have been very fully stated 
in the iudgment of the D strict Judge 


-of Dha war or to coasider the majority of 


the points which were d sposèd of by bim 
and on appeal by the H gh Court at Bombay. 
The sole issue which remains for defcr- 
m'nation is, whether the saranjam giant 
made by the Briti:;:h Governm nt in favour 
of au ancestor of the plaintiff was a grant 
of the royal revenue only, or was a grant 
of the land .t.elf, or of the whole revenue. 
of the land coupled w:th a r.ght to hold it. 
The learned D str.ct Judge held that the 
org nal grant by the Brtish Goveriment 
was agrant of the whole revenue ofthe laad, 
aud that this carried with it the right to- 
make the be.t possible me of uaoccupied | 
land. Tke High Court at Bombay, iu 1€- 
vering his-deciscn, keld that the grast 
was one of the royal share of the revenne 
ouly and not of the. sod. In 
reach'ng this conclu.ion it is impossike 
to res'st the v ew that the Judge, of the 
H.gh Court were much inflienc.d by their 
view that there is a presumption that a 
grant of saranjam is agrant of royal revenue 
only, and accordingly that the binden cf 
proving that, in any .part:cular case of 
Saranjam, it is a grant of the soil, lies upon 
the party alleging it. They relied -upon 
various cases cited and which at that time 
se.med to establish this proposition. They 
had not, however, the benefit of two receat 
decisiois of this Board, viz., Suryanara- 
yana v. Patanna (1) and | Chidimiwa 
Sitaprakisa Pandara Saun dhigal v. Vee- 
rama Reidi (2), im both of which it 
was held that thereis no such pre.ump- 
tion. 

"In conürm' ty with these decisions their 
Lo:d.hips are of opinión that a grant of 


(1) 48 Ind. Cas. 689;45 I. A. 209; 4r M. 
1012;25 M. L. T. 3023 C. W. N. 273; 9 I. W. 
120; 2) C. L. J. 153: 1 UL P. L. R. (P. C) tt; 36 
M. L. J. 535; 21 Bom. L. R. 547; (1919) M. W. N. 


403 (P: C ). 

(2) &3 In]. Cas, 238; 45 T. A. 284; 45 M 585; 
at M. L. T 56 16 L W. roz, (19222 M. WON, 
749: 13 M. E J. 640: (1922) A. T. R. (P.C. 2921 
32 C, 1. J. 199; 27 C. W. N, 245 (P. C). : 
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saranjam may be either of tke soil aud the 
whole revenue derived from it, or a grant 
oi the royal share of the revenue only. 
It must be determined in each case upon 
the facts what was the quality of the original 
giant although it may well be that it is 
ord:narily a grant of the royal revenue 
only. It may be that as the palintiff was 


d.spossessed by the British Government in - 


1901 there is a certain onus upon the ap- 
peLant to justify h.s dispossession, but 
this becomes of little materiality 
when evidence is adduced from which 
a conclusion in fact may be legitimately 
drawn, In the present case the oral evi- 
dence is of no value as supporting the plaint- 
iff’s case, and an inference must be drawn 
one way or the other from the documents 
that have been produced .n the case. ‘These 
have been examined in detail by the District 
Judge on pages 35 and 36 of the record, 
and their Lordships concur generally in 
the result of his analysis. Itis plain that 
the original grant was made in respect of 
political services and while it is no doubt 
possible that the grantees were at that 
time the owners of the estate, and that 
all that the grant was intended to give 
them was a release from payment of 
the royal share of the revenue, there is 
nothing in any of the documents  pro- 
duced which suggests such a limitation. On 
- the coritfary, in one of the early documents 
founded on the grant mention was made 
expressly of the Kasba Hebli with its ham- 
lets and Watnhal, with the Mahal Jukath 
and Mokassa ‘‘w:th the whole of the dues 
and cesses and hidden treasures, exclusive, 
however, of the duss of fAuckdars and 
tnamdars,” and the language of the other 
documents is insimilar terms. It is signi- 
ficant also that in the deed of partition 
executed ' by Pandurangrao in 1879, the 
Property partitioned is de;cribed as the 
Jahagir villages of Kasba Hobli and Majre 
Watnahal and the Mouza of Talvai and 
Kurdapur ''obtained fiom the British 
Government,” Throughout the documents 
there is no su7gestion ihat what was con- 
veyed was merely th: royal share of the 
land revenue. They assume throughout that 
the whole rcvenue of the lands was conveyed 
to the grant es and the amount of the 
nazarana which ha: be n levi.d from time 
to time appears to have been based on 


the yearly revenue of the estate, “there 
be ng no suggestion (as the learned District 
Judge says) that revenue derived by the 
holder as occupant, as distinct from saran- 
gamdar was not liable to «azrana," All 
these considerations are sufficient, ia their 
Lordship's opinion, to justify the inference 
that the original grant was a grant of the 
soil. ; 

Itis significant as bearing on the result 
at which their Lordships have arrived, that 
the plaintiff in his original plaint nowhere 
maintained the view upon which the learned 
Judges of the High Court proceeded. His 
main claim was that he was-a full owner 
of the property in dispute, and that the 
estate in question was granted as ~sarva 
inam hereditarily iu recognition of the 
services which his ancestors had rendered 
in ass‘sting the British in settling the 
country conquered from the Peshawas. 
This claim was rejected by the District 
Judge and has now been admitted by the 
plaintiff to be untenable. As an alternative . 
to this claim, based on the grant by the 
British Government, the plaint proceeds 
as follows :— n 

'' Saranjam grantis a grant of the revenue 
only, and the Governm2nt cannot resume 
that  raiaya rights which the plaintiff 
and his ancestors have been enjoying 
from ancient times. And even if the say- 
anjam grant be of the soil, Government 
has no right to resume it. And the estate 
in suit is partible." 

It is not clear what is meant by ''ratíava 
rights" but the statement sufficiently 
discloses that they are rights of occupancy 
only and not of ownership, and a claim of 
this kind was strenuously maintained ‘in 
the lower Court with regard to the occu- 
pation of lands which were unoccupied at 
the date of the original grant. This latter 
claim has now been abandoned. In no 
part of the plaint is it possible to find a 
claim that the saranjım grant was a grant 
of the royal share of the revenue only. It 
appears, however, that this point was 
argued, and it has not ben the practice 
of their Lordships to construe th: pleadings 
too strictiy, or to exclude a plea, which was 
not embodied in the plaint, from being made 
an issue in the case. The fact, however, 
that it did not occur to the palintiff’s ad- 
vi,ers to propound this contention on the 


‘gob 
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evidence which he adduced has a bearing 
on the question as to the proper inference to 
be drawn in fact from that evidence. 

As the case was framed, the jurisdiction 
of the Civil Courts in India was apparently 
not ousted. But in the view, which their 
Lordships now take, the right of the Gov- 
ernment to resume these lands could not 
be questioned in the Civil Courts. 

In the result, their- Lordhips will 
humbly advise His Majesty that the 
descree of the High Court at Bombay 
should be set aside and the suit dismissed 
with costs here and in the Courts below. 

N. X. Sult dismissed. 


MADRAS HIGH COURT. 
Civi, Revision PETITION NO.337 OF 102a: 

_ December 5, 1922. 
Present:—Mr. Justice Krishnan. 
ARCHAKAM VENKATAPATHI: DEEK- 
SHATHU LU—PETEIFONER —COUNTER- 
PETITIONER 
Versus 
KATHIRAMAN GALAM CHENGA REDDI 

AND ANOTHER—RESPONDENT$S-— 
PETITIONERS. - 

Provincial Small Cause Courts Act (IX of 
1887), s. 17, whether mandatory— Security, personal, 
whether can be: accepted. 

Section 17 of the Provincial Small Cause Courts 
Act is mandatory and the Court has-no power to 
dispense with the security required by that section. 

Assan Mahomed Sahib v, Rahiman Sahib, 55 Ind. 
Cas. 977; 43 M. 579; 11 L. W. 543; 38 M. L. J. 
539; 88 M. L. T. 17; (1920) M. W. N. 375; 27 M. 
L. T. 273, followed. 

The section does not prevent personal security 
being accepted if the Court is satisfied of its suffi- 
ciency but it will not ordinarily do so. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the order deted the rth February 
1922 of the Couxt of the Disrtrict Munsif, 
Chittor, in C. M. P. No. 225 of 10921 in 
‘Small Cause Suit No. 926 of 1921. 

- Mr. T. K. Srinivasa Thathochariar, 
the Pet tiorer. 

Mr: S. Jagadesa Iyer, for the Respondent, 

JUDGMENT.—The Munsif wes wrorg 
in thinking thet he could dispense with 


for 
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the security required by section r7 of the 
Provincial Small Cause Courts Act. The 
provision is mandatory, as held in Assan 
Mahomed Sahib v. Rahiman - Sahib (x). No 
doubt there is nothing in the section to 
prevent personal security being accepted 
if the Court is satisfied of its suff- 
ciency but it would not ordinarily do so. 
In any case,the mere word of the defendant, 
against whom the decree is asked for in the 
suit, is no security at all. The order of 
the Munsif is set aside and he is directed 
to take the cese om to his file and pass 
fresh orders according to law. Costs to 
abide end. follow. 


- V. N. V. 
Order set aside. 
m 55 Ind. cas 977; 43 M. 579; 11 Lr W, 543; 


38 M. L. J. 539; 28 M. L..T. 17; (1920). M. WSN. 
375; 27 M. L. JT. 273. 





LAHORE HIGH COURT. 
First Crvi, APPEAL No. 486 OF 1922. 
Crvit, MISCELLANEOUS CASE NO, 107 OF 
1922. . : 
. June I2, 1922. 

Preseni.— Mr. Justice Abdul  Raoof. 

Firm Seth KHUDA BAKHSH AND SONS 
—DEFENDANTS—APPELLANTS 
Uersus. 

FERM Sheikh GHULAM QADIR AND SONS, 
THROUGH Khan Sahib Sheikh PIR 
MUHAMMAD —PLAIN'THIFES— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O.I X, 
f". 8, 13—Suit fixed for arguments on. question 
of jurisdiction-—Ex parte decree, whether justified. 

Where a case was fixed for arguments on the ques- 
tion of jurisdiction and on the defendant failing to 
appear the Court proceeded to hear the plaintiff's 
evidence and passed an ex parte decree: S 

Held, that the Court had no jurisdiction to pass 
an ex parie decree inasmuch as the case-was not 
fixed for decision on the daté on which the defendant 
absented himself but only for hearing EE 
on the queen of jurisdiction. . ; 


td 


Miscellaneous first appeal from’ an order of : 
the Subordinate Judge, First Class, Sialkot, 
dated the 19th January 1922, rejepting an 


application for setting aside the ex parte... 


decree passed on roth December 1921, 


KHUDA BAKHSH 7, GHULAM QADIR; 


Mr. C,-H. Carden Noad, for the Appel- 
lants. 2 à 
Dr. G. C. Narang, for thé Respondents. 
. JUDGMENT.—This is an appeal from 
- an order refusing to set aside an ex parte 
decree and arises under the following cir- 
‘cumstances — à , 0 
Ghulam Qadir and Sons sued the firm 
Seth Khuda Bakhsh and Sons-for the te- 
covery of -Rs. 5,234-5-0 being the price 
of goods which had been supplied by the 
defendants to the plaintiffs and were found 
' to be defective in certain respects. ‘The 
suit was instituted on the 13th July 1921. 
On the 17th August 1921 written pleas 
were filed by the defendants and one of the 
questions raised was that the Court at 
Sialkot had no jurisdiction to hear the suit. 
The Court thereupon framed the following 
issue relating to the question of jurisdic- 
tion — 
“ Has this. Court no jurisdiction to try 
the suit?” 
' The Court described this issue to be a 
preliminary issue. After having framed the 
issue the Court fixed the. 4th November 
IO2I for evidence. Clearly, the Court’ fixed 
this date for evidence on this partictlar 
issue. On this date the defendants did 


not appear and the-hearing was adjourned ` 


to the 24th November 19zi and the defend- 
ants were ordered. to -pay Rs. 40: as 
damages -to the opposite side; ` On the 24th 
November 1921, the -adjourned date; both 
parties- gave evidence on. the. preliminary 
issue. 

The roth of December 1921 was fixed for 
arguments. ‘The defendants, however, did 
not appear on this date. The decision 
'on the preliminary issue, therefore, might 
have been-given ex parte against the defend- 
ants. But, curiously enough, the learned 
` Judge allowed the plaintiff to go into the 


witness-box and give evidence in his favour ' 


. supporting: the claim put forward in the 
plaint. After recording the’ evidence the 
"Court  forthwith proceeded to decide 
the suit without framing any further issues 
and without giving parties an. opportunity 
to produce evidence. 'It, however, decided 
the question “of. jurisdiction in favour of 
“the plaintiffs and held that the suit was 
cognizable by a.Court at Sialkot. On the 


metits the Ccutt keld . in favour of the plaint- 


iff and granted-him -a-decree, The- defend- 
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ants applied, on the 4th December 1921, 
under O. IX, r. r3, Civil Procedure 
Code, for the setting aside of this decree on 
the ground that Muhammad Sharif, the 
managing member of the firm, was ill and 
could not attend on the date of. hearing. 
This applicaton for the: setting aside of 
the ex.parte decree has been rejected by 
the Court below by an order dated the roth 
January 1922, and it is against this order 
that the present appeal has been preferred. 
Without going into the merits of the allega- 
tion as to whether the defendant Muham- 
mad Sharif had actually fallen ill or not, 
I must hold that the ex parte decree ought 
not to have been passed under the circum- - 
stances disclosed by the record. The roth 
of December 1921 was not fixed for the dẹ- 
cision. of the case and, therefore, no ex parte 
decree could have been passed in favour 
of.the plaintiffs against the defendants on 
the merits. Dr. Narang has argued that 
I should not interfere with the order of the 
Court below in this particular case, because 
the appellant, after filing this. miscella- 


‘neous appeal, has filed a regular appeal 


against the ex parte decree, also. 
‘The learned Counsel, however, has not 
shown me any authority on this point and 
I do not see how the fact of an appeal from 
a decree being filed can affect the present 
appeal. The appellant was entitled to 
apply for the sétting aside of the decree 
and he had a right to appeal against the 
order rejecting his application. 

A.second point is urged by Dr. Narang 
that atleast the decision on the question of 
jurisdicion must be considered to be final 
and that I should direct the Court below 
to treat this question as decided. But 
the question that I have to decide in the 
present appeal is whether this ex parte dec- 
ree should be set aside or not, and I am 
concerned with this question alone. I. 
have already held that, tinder the circum- 
stances of this case, the Court was not justi- 
fied in passing the ex parte decree. 

I, therefore, accept the appeal and, re- 
versing thé order of the Court below, pass 
an ‘order setting aside the ex parte dec- 
ree, I make no order as to costs, because 
the mistake was committed by the Court 
itself. The case will now go back to the 
Court below for decision on the merits, -” 

ZK. Appeal accepted, 


| 9c2 
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AHMAD THAMPI MARTCAIR Y. BAVASA MARAC: YAR, f 


MADRAS HIGH COURT: 
CIVIL REVISION PETIMON No. 395 OF 1922. 
October I0, 1922. 
' Present: —M.. Justice Wallace. 
A. K. G. AHMAD THAMBI MARICAIR 
—PETITIONER—KRESPONDENT 


Versus. 
V.-S.: BAVASA MARACAYAR—REs- 
PONDENT— PETITIONER. 


Madras District Municipalities Act (V of 1920), 
ss. 18, 28—-''Chairman ” in s. 28, whether includes 
Chairman delegate— Rules foy Election of Chairman, 
Y. 4—'" Taking part in ballot," whether includes 
presiding at election meeting and acting as returning 
officer— Rules for decision of election disputes, 
y. 11—Eleclion, when can be set aside—Sub- Judge, 
whether acts as Court—-Revision—-Civil Procedure 
Code (Act V of 1908), s. 115. 

By virtue of rule 4 of tbe Rules for Election of 
Chairmen of Municipalities under the Madras 
District Municipalitics Act, a candidate whose 
. name has been proposed and seconded for Chair- 
-manship cannot himself preside at the. meeting 
for election of Chairman or act as returning officer 
therein. [p. 904, col. 2.] 

This rule has been framed to carry out the 
principle that no man shall bea Judge in his own 
cause, [p. 904, col. 2.] 

The expression in the rule “to take part in the 
ballot" is not restricted to actual. voting, but 


‘includes presiding at the meeting for election or - 


acting as returning officer. [p.904, col 2.] 

The word “Chairman” in section 28 of the 
Madras District Municipalities Act has been used 
‘go as to include a Chairman delegate who may 
be appointed by the Chairman under section 
.18 of the Act, when he is himself incapacitated 
from acting as Chairman. [p. 905, col. 1.] 


Underrule 11 of the rules framed for the decision 
of election Municipal disputes, before an election 
can be set aside, it is necessary to, find not only a 
non-compliance with rules but also that such 
non-compliance has materially affected the result 
of the election. [p. 905, col. 2.] 

A Subordinate Judge in dealing with an election 
enquiry under the Madras Municipal Election 

.Rules sits as a Court subordinate to the 
High Court and an order made by him is subject 
to revision under section 115 of Civil Procedure 
Code. [p. 906, col. 1.] 

Where a Subordinate Judge in deciding an elec- 
tion petition set aside an election merely on the find- 
ing that there had been a breach of the election 
rules by the successful candidate and omitted 


to decide whether the breach of the rules established ` 


had materially affected the result of the election: 

Held, that the Subordinate Judge had exercised 
his jurisdiction with material irregularity and his 
order was, therefore, liable to be set aside in 
revision. [p. 906, col. 2.] 

The general principle which governs interference 
with an order under section 115 of the Civil Pro- 
cedure Code, is, that when a Court has taken 
up a point of fact’ or law for. decision and has 


‘the Court's own jurisdiction. 


- decided that point wrongly, it has .acted with 


full jurisdiction regularly and legally and no revision 
lies against its order, unless that order itself affects 
But when, having 
jurisdiction, the Court has failed or reused to take 
up a point for decision, it has exercised its jurisdic- 
tion ‘irregularly, and the more the failure or 
tefusal affects the exercise of. its jurisdiction, 
the greater the irregularly will be. [p. 906, col. 2.] 

Amritrau Krishna Deshpande v. Balkrishna 
Ganesh, 11 B. 488; 6 Ind. Dec. (N. S.) 321, Kup- 
puswams Iyengar v. Narayana Iyengar, 32 Ind, 
Csa. 3; 3 L.W. 36i 19 M. L. T. 24, Jhotu Lal Ghose 
v. Ganouri Sahu, 46 Ind. Cas. 176, 3 P. L. J. 
376, Venkataramanjulu v. Ramaswami, 30 Ind. Cas. 
353; 29 M. L. J. 353;2 L. W. 709; 18 M. L. T. 


104; (1915) M. W. N. 728, Vuppuluri 
Atachayya v, Sri. Kanchamarti Venkwa Seeta- 
yama Chandra Rao, 18 Ind. Cas. 555; 39 


M. 195 at p.201 13 M. L. T. 60; 24 M.I, 


J. 112, Hindley v. Joynarain, 54 Ind.’ Cas. 
439; 46 C. 962; 24 C. W. N. 288, Amir 
Hassan Khan v. Sheo Bakhsh Singh, 11 C. 


6; Ir I. A. 237; 4 Sar. P. C. J. 559; Rafique and 
Jackson's P, C. No. 83; 5 Ind. Dec. (N. S.) 760 
(P. C.), Shew Prosad v. Ram Chundrr, 23 Ind. Cas, 
977; 41 C. 323 and Balakrishna Udayar v. Vasudeva 
Aiyar, 40 Ind. Cas. 650; go M. 791; 15 A. L. J. 
645; 2 P. L. W. 101; 33 M. L. J. 69; 26 C. L. J. 
141 19 Bom. L. R. 715; (1917) M. W. N. 628; 
6 L. W. 501; 22 C. W. N. 50; 11 Bur. L. T. 48; 
44 I. A. 261. (P. C, considered. 

Peti ion, under secin 115 of Act V of. 
1608 and section 107 of the Gove nm nt 
of India Ac’, praying the High Court to 
revise the order of the Court of the Subordi- 
nate Judge. Negapatam, dated 5th May 
1922, in O. P. No. 71 of 1921. 

Dr. Swaminadan. for the Petitioner.— 
The petitionerstood as a candidate fo: the 
Chairmanship of the Negapatam Municipa- 
lity and was elected by a majority of 21 to 7. 
votes obtained by the rival candidate. The 
only ground on which the election kis 
been set aside is, that the pe itioner himself, 
who was the outgoing Chairman, prei: ed 
at the meeting. Secticn 28 of tke Di:tr. t 
Municipalities Act casts this duty on Lim. 
Rule 4 of the Rules for Election cf 
Chirmen protitits only “taking part in 
the ballot" which means actual voting. 
Presiding at the meeting is not taking part 
in ballot.’ LC 

Mı. T. M. Krishnaswami Aiyar (with him 
V. N. Venkatavaradachari), was called on 
to support the judgment. : 

Rule 4 which prohibits a candidate whose 
name has been proposed: and seconded from 
takin: part in a ballot is in consonance with 
the well-kncwn principle that no man 


shall be a judge in his own cause, 
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The English Law on the point is perfectly 
clear aud laya dowa that the princple should 
be given effect .nless there is anyzuiug in 
the Acs or the rules again.t ic. There is 
futunginthe Act or the rules against 
sucha principle. . 
Reg. v. Owens (x), Reg. v. Blizard (2), 
Reg. v. White (3), Reg. v. Tewkesbury 
Corporation (4) and Reg v. Morton (5) 
.12, Halsbury Page 653, Volume 3 Rogers 
on Elecions, page 155. 
The presen: election rules recognise thts. 
“Taking part in the baliot’’ is used ín con- 
tradi: tion to ‘voting.’ Ballot under the 


tules begins as soon as there is a contest . 


for the place and the whole procedure, is 
signified by that word. The pe iioner is, 
,the.efore, preveated no; only fr m voting 
bes als: from presilng, rea iag ballet 
slips, pronouncing on the  validi:y ot in- 
. validi.y of voes and returning h melf. A 
returniug offi :er's duwies are clea ly jud.cial. 
Woodward v. Sarsons (6). 

Tue rule nas been clearly broken ^n tre 
pres nt case. Sect on. 28 does no: sand in 
, my way. Ia caseoliiicapaciy, the Chair- 
men c.n appoin: a delegaze unders2c ion 18 
Toere i; ny daty «n the Chairman xo preside 
even wuen he i; bicabaci^ated.. Caairman 


in section 28 includes a Vice-Chairman and 


Chauman delegaze as well (See the rules and 
S.cdon 28) sve the exarly analogous pro- 
vinens of High sh Law. Seccions15,6),' I, 
and uleg, Schedule 2, of English Munici- 
pal Corperaticr Act of r 82. In any vase 
tue error, if. anv, is in t e interpre.a ion 
of rı les andt.ere s no ground .oriuterferen e 
in rev sion, 

[W.L &cE J.— The other id wil e ly on 
th. merits. Qucsti n of j.rid.ction can 
then be gone into.] 

Dr. Swaminadan. The rules of Engl’sh 
Law should not be imported into Ind.a. See 


(1) (1859) 2 EL & El. 86; 121 E. R. 34; 28 L. T... 
Q. B. 316; 5 Jur. (N. 8.) 764; 7 W. R. 566 

(2) (1867) 2 Q. B. 55 at p. 58:7 B. & 8. 9223. 
36 L.J Q. B. 1t; 15 LT. 24,2; :3 W. R. 105. 

(3) (1867) 2 Q. B. 558; 8 B. & S. 587; 36 L. J. 
. B. 267; 16 L. T. 828; 15 W. R. 983. 

as (1868) 3 Q. B. 629 at p. 633; 37. L.J. Q. B. 


288. 

(5)' (1892) 1 Q. B. 39; 61 L J. Q. B. 29; 65 
u^ ^ ^ W. R. 10>; 56 J. P. 105. c 
: 1875) 10 C. P. 733 at p. 746; 44 I. J. € 
` P. 293; 34 Les T. 867. d i ` 


Ramanujulu Naidu v. Parthasarathy Aiyengar 
(7). Tae prohibition ages’ vie, dng 
is not express and, should u 4 be implied . 
in the face of section 28. New 1 easshculd 
not be imported into the lan a ge of the 
rules. | 

[WaALLACE, J.—Under what rule is tke 
elec iou set aside?) 

Under rule rr of the rues for deciding 
election disputes. 

[W LACE, J:—Whereis thefindingin the 
cave that the result of the election has been 
miterially affected by  noà-compliance 
wich rules ?] 

There is no such finding. The Judge 
m rly found a violation of the iules and 
ai set aside the elect on. a 

Mr. T. M. Krish iaswami Aivar was called 
on to reply on th. point and ou the jurisdic- 
tion q :estion. j 

The learned Judze below must be deemed 
to “av foundtha there ult has. b:en mat.- 


- 


- ritly «flected by non- ompliance. Shyam 


Chand v. Chatrman of the Dacca Municipality 


(8) is ref rred to in t. e judgment.. See 
als W odwa‘d v. Sarons (6). The onus 
of p ovii non--ffecting is on ‘the pers n 


seeki.g to sui aii the election in stite of 
‘the n n-compliaice. The other side has 
not dischargel it. The election i: rightly 
s.t avide, In n cess: tücre i; no ground 
for inte ferme: wider s c ion 115, Civi 
Pro e ure Col in ijurisdi.ticn.. Error 
of lew j- no gro-n: (On tie qu ston of 
imitation .s ^ Kuppu wami y "gr wv. 
Naray ^ Iyenga’ i9), Mo im C indr 
Paiv. Mirz: A mı A KEan(1o), Jéotu Lai 
Gho:e v. G no- vi Sahu ( ^^ on res judicata 
se: Amrit: v K is na Deshpande v. Bal- 
krishna Ga eh 2), Ami H.ssam Khan 
v. Sheo Bakhsh Singh (x3). -. , — . 
Th» Privy Co nci! decisions r cognise 
only jurisdictional errors a; ground ior 


(7) 28 Tnd. Cas. e 
M. L. T. 31315 d. W. 373 

(8 51 Ind. Cas. puta C. 524; 30 C. L.. Je 
270; 24 C. W. N. I9y. 

d d Ind. Cas. 3; 3 L. W. 36; 19 M. I.. 
(10) 33 Ind. Cas. 346; 22 COL. 564. 
(11) 46 Ind. Cas. 176; 3 P. L. J..376. 

(r2) 11. B. 488; 6 Ind. Dec. (N. 8.) 321. 

(13) 11 C. 6; 11. Te A. 227 4 Sar. P. C. J. 5501 
Rafiyue and Jackson's P. C. No. 83; 5 Ind. Lee. 
(N è s) 760 (P, CJ. z ~ 


(1915) M. W. N. 290; 17 
383. | 


T. 244 
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interference [see Minakshi Naidu v. Subra- 


manya Sastri (14), Biri Mohun Thakur v. 


. Rai-Uma Nath Chowdhury (15), Balakrishna 


 Udayar v. Vasudeva Atyar (x6).] 


, Shew Prosad- v. Ram Chunder (17) lays 
down the same rule; also Venkataramanjulu 
v. Ramaswami- (18) and Haridayanath Roy 
v. Ram Chandra Barua Sarma (19). The 
Judicial Committe in a very recent case 


also pointed out in Rex v. Nat Bell Liquors : 


_ Limited (20) the exact scope of interference 


in issuing writs of certiori corresponding to 
our Revisional Jurisdiction. 

This finding is no more necessary than any 
other point essential to a decision on. the 
merits.or as a condition precedent to exer- 
cise ofjurisdiction. See Venkataramanjulu 
v.-Ramaswami.(18). 'Thereis no warrant 
for interference. SEX 


Dr. Swaminadan. There is no finding 


. here on a point essential to the jurisdiction 


of the Election Court. But for the finding 
there is no jurisdiction to set aside the elec- 


tion. - ; 
. "See Hindley v. Joynarain (21) and. 


Balakrishna Udayar - v. Vasudeva Aiyar 
16. " . 


Réference also was made to Sundaram 


. v. Mamsa Mavuthar (22), Ross Alsion v. 


t 


Pitambar Das (23), Sew Bux Bogla- v. Shib 
Chunder Sen(24). Venkubai v. Lakshman (25), 


. Vuppuluri Atchayya, v.- Sri Kanchamarti 


(14) 11 M. 26; 14 I. A, 160; 5 Sar. P. C. J. 54; 
ir Ind. Jur. 393; 4 Ind. Dec. (N. $.) 18 (P. C). 

(r5) 20 C. 8; xg I. A. 154; 6 Sar. P. C. J. 245; 
10 Ind. Dec. (N. S$.) 6 (P. C). ; 

(16) 40 Ind. Cas. 650; 40 M. 793; 15 A. L. J. 
645; 2 P. L. W. 101; 33 M. L. J. 69; 26 C. L. J. 
143; 19 Bom. I. R. 715; (1917) M. W. N. 628; 
6 I. W. 501; 22. C. W. N. so; x1xz Bur. L. T. 48; 
44 1.:A. 261 (P. C). - 4 

(17), 23 Ind. Cas. 977; 41 C. 323. 

(18) so Ind. Cas. 353; 29 M. L. J. 353; 2 L- W. 
769; 18 M. L. T. 164; (1915) M. W. N. 728. 

(19) 58 Ind. Cas. 806; 48 C. 138 at p. 147; 31 
C. L. J. 482; 24 C. W. N. 723. : 

(20) (1922) 2 A. C. 128: 91 E. J. P. C.- 146; 127 
L.T.437;38 T.L.R.541. - 


iG (21). 54 Ind. Cas. 439; 46 C. 962; 24 C. W. N. 
ux ONERE MEN | 


“a (22) .63. Ind. Cas. 937; 44 M. 534; 40 M. X. J. 


(24) 13\C. 225; 6 Ind. Dec. (N. 8.) 649. 
.. (25) 12 B..617; 13 Ind, ‘Jur. 270; 6 Ind. Dec, 
(N. S. 895. i > ý * + i 


A97 13 L. W. 498; 29 M. L. T. 269; (1921) M. W, - 


N. 272: ; 


i (23) 45 A. 509 at p. 523; A. W. N. (1903) 104, 


1 
- 
$ ` 
t ` 


M. L. T. 60; 24 M. L. J. 11 


` Venkat Seelarama ChandvaRao (26) and the 
unreported case in C. R. P. Nos.. 341, 342 of 
1922.* ‘Thisisa clear case of material 
irregularity in the exercise of jurisdiction. ` 
JUDGMENT.—Three main points have 
been argued on this petition: (1) whe- 
ther the statutory rules -for the 
election of the Chairman were broken, (2) 
whether having found that they were bro- 
ken, the lower Court was not bound to find 
further that that breach had materially 
affected the result of the election before jit 
could set aside the election, -(3). whether 
if the Court has neglected so to find, 
this Court can, and, if it can will interfere 
in revision, and in what manner it should 
so interfere. 
2. As-to point (1) whether the election rules 
have been broken, the lower Court's finding 
appears to me to be a finding of fact which, 
in revision, this Court will ‘not ordinarily 
disturb. It is pleaded for petitioner that 
the lower Court's finding is- vitiated by 
a fundamental misreading of the rules 
which are statutory rules, 2. e,, that it is 
based on an error.of law. Rule IV lays 
down that “no candidate whose name has 
"been proposed and seconded ‘shall take 
part in .a ballot," It is admitted 
that petitioner, whose name had been 
duly proposed and seconded, himself. 
- presided at the meeting and conducted 
the ballot, opened the ballot-box, ‘counted 
the votes’ and - acted ' as returning 
officer. I am in full agreement. with 
the lower Court that this is “taking 
part in a ballot , " and that that phrase 
is not restricted, as petitioner argues; to 
the mere act of voting. The rule has clearly - 
‘been framed to carry out the salutary 
principle that no man shall be a judge: 
in his own cause, and that it should-not be 
in the power of one vitallyinterestedin the 
result, to decide on such questions intimate- 
ly affecting the result, e.g., the validity of 
a particular vote, as the officer presiding at . 
the ballot has to decide. The English Law 
on this subject is quite plain, see Reg v. 


. Owens (1) Reg v. White (3) and other cases 


cited on page 115 of Volume III of Rogers : 
(26) x8 Ind. Cas. 555; 39 M. 195 at p. 201; 13 
2. 


C e —MMMMM———— MM M Á— M e ———H— M ÀÓ——— le 
*Since reported as Ramasuami Geundinv. Muthu 
Velappa Gounder, 71 Ind. Ces. 1079; 16 L. W. 

848; 44 M. IL. J. 1; (1923) A. I. R. (MJ) 192. [Ed 
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‘on Hlections,'r8th Edition; viz., that a cah- 
didate is precluded from acting as Chairman 
at an election and is incapable of acting as 
a returning officer, and that if he.so acts, 
and.is elected, his election.is voidable on 
petition ad hcc Rule 4, I have no, doubt, 
was désigned to carry out the English Law 
principle: 

3. I have no doubt then that in this case 


rule 4 was broken, and that the lower Court , 


. did not misinterpret the rules or the law 
relating to elections when it held so. It has 
been ürged before me’ that this rule 4 
seems to be in direct contravention of section 
28 of the Madras District Municipalities 
. Act V of 1920, which implies that at every 
meeting of the Council at which the Chairman 
is present, he shall preside. ‘The difficulty 


is met in my opinion by counter-petitioner's . 


suggestion of interpreting ''absence" as 
including ' incapacity." 
are. in fact used in section 18 separately 
and as not implying each, other and if the 
incapacity of the Chairman to preside had 
been contemplated in section 28 similar 


language to that used in section x8 could 


have been employed. Section 13 (4) has. 


been obviously misread by the lower Court 
and has no application to the present point. 
The diffictilty, however, is resolved by hold- 
ing that the word ‘ Chairman” in section 28 
includes '' Chairman delegate” in cases where 
there is no vice-Chairman, and in fact it is 
clear that one must hold so, otherwise the 
"Chairman delegate" could not preside at 
meetingsat all,a reductio ad absurdum. "The 
proper ‘procedure then’ in cases like the pre- 


sent, is that the Chairmanbeing in capacitat- 


ed from fulfilling his duty of presiding at 
the election meeting should under section 18 
appoint a Chairman delegate, who, under 
section 28, would preside at the meeting. 
Whether the salutary principle that a man 
should not be a judge in his own cause is 
preserved by a procedure which allows him 
to appoint his own judge in his cause may 


well be doubted , but that is, so far as I can . 


see, the result of the present procedure as 
laid down in the Act and the statutory 
rules. 

4. Be that as it may, the difficulty does 


not alter the fact that petitiorer commit- | 


ted a breach of the election.rules in presiding 


at,the meeting and taking part in the ballot | 


for the election at which he was a candidate, 


- of the Dacca Municipality (8). 
These two words. 


‘It does not, liowever, at all follow that the 
.lower Court’s order setting-aside the elec- 
- tion was correct. 


Here I come to point 
(2) argued-before me. Under the statutory 


- rules for the decision of election disputes pub- 


lished in the Fort St. George Gazette, dated 
30th November 1920, page 607, non-com- 
pliance with the provisions of the Act orrules 
made thereunder can invalidate an election 
only if "the result of tke election has 
been materially affected. thereby.’” Fo that 
question the lower Court has in, my 
opinion, nowhere given its attention. 
Counter-petitioner argues that since the 
lower Court holds that the rule broken was 
a mandatory provision, it must be deemed 


.to' have held that the’ result of the eléc- 
tion was materially affected, and relies 


on the ruling in Shyam Chand v. Chairman 
What the 
election rules in Calcutta are has not been 
stated: beford me. If they follow rule r3 
of the English Ballot Act of 1872, as quoted 
at page 532 of that ruling, they are wider 
in principle than the rules in Madras, for 
under rule 13 an election conducted “not 
in accordance with the principles laid down 
in the body of the Act.” - may be declared 
"invalid." Under the Madras rules no breach 
of the rules, whether mandatory or directory, 
shall invalidate an election unless the result 
of the election has been materially affected 
by such breach. It is not an axiom then in 
this Presidency that'a breach of a mandatory 
rule will so affect an election. It is a ques- 
tion of fact to be decided and found by the 
Judge who hears the election petition. 

5. It was the more necessary for the lower 
Court to have decided this question in this 
case, as it was never even alleged much less 
attempted to be proved by counter- 
petitioner, that the result of the election 
would have been different had the rules not 
been broken, and there is no suggestion that 
while the ballot was going on, the petitioner 
had to give, and did give, a decision on any 


point which could have affected the result 


of the ballot, and the majority of votes in his 
favour .was overwhelming.. Counter-peti- 
onet argues that the onus of showing that 
the breach did not affect the election lay 
on petitioner who had violated the rules, 

Granting so, it is still clear that the lower 
Court never put that issue before petitioner 
or called on him to prove it, while, obviously, 


* 
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it was unneccssary for petitioner to go out 


- of his way to set out any rebuttal to a case 


never ssas d by count r-peiiioner in his 
objcc.ion pelon to the lower Court. 

6. The lower Court has thus neglected to 
put to ivself and to the parties the ques ion it 
lad to de ide before, under the rules, it had 
any l. gal power to set aside the election. I 
therefore, cometo t hethird point argued, vrz. 
whether this Court can, and if it can, will 
interfere in ‘revision. That in a matter 
of this kind this Court has powerto interfere 
under sec ion 115 of the Code of Civil Pro- 
cedure has been lately decided bya Bench 
of this Court in a ruling as yet unreported 
in C. R.P, Nos. 341, 342 of 1922 * I need 
not recapi;:ulate the reto d.cidendi of the 
decisions of their Lordships Krishnan and 
Venkatasubba Rao, J]., on this point, with 
whi h I respectfully agree ; they hold that 
when dealing with an election enquiry of this 


kind, the Judge is sitting as a Court subordi- ` 


nate to this Court and, therefore, seccion 115 
‘applies. ; 

. Is the present case one then in which 
this Court should in.erfere on revision ? 
The phrase in sec.ion 115 which can be called 
in aid by pei ioner is “if st ca subordiuace 
Court appears to have ac-ed in the exer. i5* 
of its jurisdi tion illegally or wish materi 1 
irregularity.” A good deal of discussion bas 
centered round this point and many casus 
have been cited to me for the purpose of 


showing in what sort or class of ceses High 


Cour.s in India and in England have ac.ed 
in revision. I need not deal wich these 
cases in devail, since they all lead to the 
same conclusion, that what is a ‘‘ material 
irregulaii.y'" is a matter in i self undefinable 


and mus: be decided on the fac s in each 


case. 


eda wrong assumption 


` Kanchamarit Venkata 


a 


4 


“Sahu (11) and Venkataramaujulu v. 


So far asi; may be negatively defined, 
it is not a mere mistake of fact or law [see 
Amritrav Krishna Deshpande v. Balkrishna 
Ganesh (12); Kuppnswami Iyengar v. Nara- 
yana Iyengar (9) , [hotu Lal Ghose v. Ganour 
Rama- 
swami (18)} unless that miszake has occasion- 

or refusal of 
Alchayya v. Sri 
Seetarama Chandra 
Rao (26); int Hindley v. Joyuarain 
(21)] since a Court which has juzisdic- 


jurisdieion [V vppuluri 


ALTA RC 
& Since reported as Ramaswami Goundan v. 


Muthu Velappa Goundan, 71 Ind, Cas. 1039.--[£d.] _ 


tion todecide a case on a point of fac’ or Jaw 
has à jurisdiccion xo give a wrong as well as a: 
rizi: decision on er.ner potus. Thus, where 
there i; jurisdic ion and that judi ion 
has been exercised merely wrongly so as 
to even;:uate ii a wrong decidon on act 
or law, section 115 cannot be called in aid. 
fSee Privy Couicl ruling in Amir Hassan 
Khan v. Shew Bakhsh Singh (13) aud the 
ruling in Sheo Prosad v. Rain Chunder 
(17). But when there is jurisdi.tion and 
that jurisdiction has not been exercised 
or has been illegally or irregularly exercised, 
section 115 willapply [see P ivy Council ruling 
in Balkrishna Udayar v. Vasudeva Atyar 
(16)]. 

8. I take the general principle to be this, 
that when a Court has taken up a point of fact 
or law for decision and has decided hat point 
wrongly, it has ac:ed wizh full jucisdiction 
regularly and legally and no reviiion lies 
uiless that decision itself affee:s the Court's 
owu jurisdic ion. But that when, having 
juris lic ion, the Court has failed or refused 
to take up the poiit for decision is has 
exe ced iss jucisdic ion irregularly, and 
the nore the failure or refusal affce.s the 
exerc;se of ics juriidiccion, the greater the 
irregulari:y will be. 

9. Applyiig «hat principle to the present 
ease, and recalling my coLclusion that the 
lower Cour: has omitted xo decide whe- 
ther the resul: of the elecsion was materially 


` affected by the breach of the rules, 7. e., 


to decide the one poiat iu this case which 
gave it jurisdic ion to set aside the elec ion, 
I cannot come to any o:her conclusion than 
that the Subordiaa:e Judge -exercised his 
jurisdic-ion wi:h materialirregularizy. Clear- 
ly, he exercised i: i.regularly since he 
had no legal basis on whici to set aside the 
elec:ion, and overlooked the onefac:or waich 
alonegave him jurisdiction to set it aside; and 
clearly the irregularity was material b-cause 
it may well be that if he had d ciled that 
ques^ion his decision might have been in 
petiioner's favour , and then he would not 
have set aside the elec.ion. 

10. I, therefore, under seczion 115 (c) set 
aside the lower Courz' order and direct it 


‘to re-hear and decide afresh the pecition 


before it accordiug to law. in doing so, 
the Subordinate Judge will cou ider, if he 
decides that the election should be annulled. 
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whether, having regard to the amendments 
introduced by Madras Act I of 1922 into 
Madras Act V of 1920, a fresh elec.ion is 
necessary. It is a poiut I have not heard 
at length in this Court. | 

II. Costs in this petition and up to date 
in the lower Court will abide the result. 

V. N. V. Petitton allowed. 

Z. K. Case remanded. 


PATNA HIGH COURT. 
Civi REVISION NO. 304 OF 1922. 
March 21, 1923. 
Present ‘Mr. Justice Das and 
Mr. Justice Macpherson. 
‘SHAM SUNDAR SINGH AND OTHERS— 
PETITIONERS 
VeErSUS 
Munshi MUSHAHEB LAL AND ANOTHER 
—CPPPOSITE PARTY, 

Civil Procedure Code ( Act V of 1908), O. X X I, 
. tr. 89. 9o— Application to sel aside execution sale— 
Compromise-—Sale to be .sel aside on deposit of 
amount by certain date— Conditional depostit-—Con- 
dijon withorcun lefore dete holaer’s application 
for pavn ert —Depresit, validity of. 

During the peuleu^y of an application to set 
atile an execution sale the parties entered into a 
compromise whereby it was agreed that if the 
judgment-debtor paid a certain sum of mone 
to the decree-holder before a certain date the sale 
would beset aside. The judgment-debotr deposited 
the sum in Court within the ‘ime fixed but made 
an application to the Court that the money should 
not be paid to the decree-holier till the decision 
of a sult which the judgment-debtor was about to 
fl. On the decree-holdler's objection that the sale 
should not be set aside as the terms of the compro- 
mise had not been complied with within the time 
fxed, the judgment-debtor withdrew his objec- 
tiou and intimated that the decree-holder should be 
allowed to withdraw the money: 

Held, that as the judgment-debtor withdrew 
the condition as soon as objection was taken by 
the decree-holder so that money became’ available 
for payment to the decree-hoider before he had 
made any attempt to withdraw the amount from 
e rout the deposit was a valid deposit under 

e law. i 


Euihin Mothura Koer v Bansidkay Singh, 10 
Ind Cas 880, relied on ae 
Appia from an oder of the District 


J-dge,* Mongkyr, dated the 6th July 
1922, sett ng a ide the decision of the Sub- 
oid rate Jrdge, First Court, Monghyr, 
dated the gth November 1921. 
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Mr. A. Mukh rji, for the Petitioners, 

Messrs. Ram Prasad, D. C. Verma and 
Janak Kishore, for the Opposite Party, 

JUDGMENT. 

Das, J.—1 am unable to agree with the 
view taken by the learned D.strict Judge. 
On the 22nd December i920 a sale of a 
certain property took place in execution 
of a certain decree obtained by the opposite 


, party as against the petitioners. On the 


21st January 1921 the petitioners applied 
C sale under the provi- 
sion of O. XXI, r, 99, C.vil Pro- 
cedure Code. On the 23rd January 1921 
the parties entereed into a compromise, 
the terms of the compromise being that if 
the  judgment-debtors pad the sum 
of Rs. 2,695 to the decree-holders on ot 
before the 23rd September 1921 the sale 
would be set aside, but that if the sum 
of Rs. 2,695 was not paid to the decree. 
holders within the time allowed, the appli- 
cation for setting aside the sale would stand 
dismissed and the sale would be confirmed. 
That was the po.ition on the 231d January 
1921. On the rgth S ptember 1921 the 
petitioners depo'ited the sum of Ry, 2.605 
in Court and invited the Court to jet aside 
the sale. The petitioners also applied to 
the Couit ihat the money should not be 


pai d to the decrec-holders until the 
dec sion of a regular suit which the 
judgment-debtors were about to in- 


s'itute against the decree-holders, I 
appears ihat such a suit was in fact. in- 
stituted on the 241h September I921. On 
the 231d September 1921 the decree- 
holder: filed a petition praying that the sale 
should not be set aside a; the d: po it made 
by the udgment-debtors was a condidonal 
deporit. wh ch had in effect prevented them 
from w iEdrawing ‘he money from Court, 
The kamed Subordinate Judge came io 
the conclu ion that the payment of the 
money ^o the decree-holders cou'd not be 
w thheld, and on ihe gih November the learn- 
ed Subordinate Judge set aside the sale, Tt 
appears that, whle thé matter was bein 

argued before the learned Subordinate Judge 
the judgmen!-debtors, th: ough their Pleader, 
intim.t.d to the Court tha: they had no 
obie tion to the money being withdrawn 
by the decree-holders. The question wich 
the Cour: below had to consider was, whe- 
ther the deposit made by the judgment- 


f 
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debtors on the rgth September 1921 was 
an unconditional deposit or a conditional 


deposit. The learned Subordinate. Judge - 


came to the conclusion that the deposit 
was an unconditionel one, whereas the learn- 
ed District Judge in appeal has taken the 
"Contrary view. ; 

I am not, 25 at present advised, prepared 
to assert to the proposition that the deposit 
was à conditional one. It is, in my opinion, 


one thing to make the deposit subject. 


to a particular. condition ; it is, another 
thing to make the deposit and to apply 
to'the Court that the party entitled to with- 
draw the money from, Court should not 
withdraw it until a particular decision is 
reachedin a particular case. I will, however, 
assume that the deposit on the rgth Sep- 
tember - 1921 was a conditional deposit. 
"The question still remains whether ‘there 
was anything which happened afterwards 
which prevented the Court from giving 
the. appropriate relief to the judgment-debt- 
ors. The judgment-debtors through their 
Pleader intimated to the Court that they 
would not object to the money being with- 
- drawn by the decree-holders, and, as a mat- 
ter of fact, they took up that position before 
the decree-holders made any application for 
withdrawal of the money from: Court. The 
case, in my opinion, is governed by the 
- decision of the Calcutta High Court in 
Dulhin Mothurs'Kozr v. Bansidhar Singh, (x) 
In that case the judgment-debtor made the 
deposit undér `O. XXI, r. 89, Civil 
Procedure Code, on the last day, for making 
a deposit, and the petition by which he 
made the deposit prayed that the money 
was not to be paid out to the decree- 
holder, auction-purchaser, till the disposal 
of a suit which had been commenced by 


the petitioner in another Court but it ape- 


peared that when objection was taken by 
the decree-holder that the deposit was not 
an unconditional deposit the judgment- 
debtor withdrew the objection. Mr. Justice 
Mookerjee, in delivering the judgment of 
the Court, said 4s follows : “Now, it is 
perfectly-true that a deposit under r. 89 
of O. XXI, in order that it may be 
a valid deposit, must be.  unconditional, 


because the deposit is to be made for pay~., 


904. .. 


INDIAN CASES.: 


- made. 


(1) 1e Ind. Cas, 880; 15.€. I. J. 83; 16 C. W.N,- 
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\ 


ment to the purchaser and the decree-hold- 
er. When, therefore, a deposit is made 
with a condition that the sum may not be 
drawn out at once but may be- retained in 
Court until a certain event has happened, 
itis not a good deposit within the meaning 


of the rule....... It appears, however, that 


the deposit was accepted by the Court with- 
out anv question and as soon as objection 
was taken by the decree-holder, the peti- 
tioner withdrew the condition, so that the 
money became available for payment to 
the decree-holder before he had made atiy 
attempt to withdraw the money from Court. 
Under such circumstances, we are not 
prepared to hold that the deposit was in- 
valid and not sufficient for reversal of the 


.sale. The position might have been differ- 


ent if, upon objection taken by the decree- 
holder, the petitioner had persisted in her 
effort to annex a condition to the deposit. 
The decree-holder was not prejudiced in 
any manner by the insertion of the prayer in 
the application of the petitioner that the 
money should be retained in Court, and he 
was substantially. in the same position in 
the end as if such prayer had never been 
We must consequently hold that 
there was substantially a -valid deposit 
within the time limited by law, sufficient 
for reversal of the sale." Ro 4A, UAI of 

In my opinion in the circumstances which 
have happened, we must regard the deposit 


‘made by the judgment-debtors on the roth 


September 1921 as a valid deposit. That 
being so, the order of the learned "District 
Judge must be set aside and the o:der of 


; ; | 
the Court of first. instance must be restored. 


There will be no order for costs. ` 
Macpherson, Jf.—1 agre-. 


Ord r sel aside 


t 
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_OUDH JUDICIAL COMMISSIONER S 
| COURT,- . AE 


‘SECOND Civil, ÁPPEAL No. 187:0F 1922. - 


September I3, 1922. 

-~ Present-.—Mr. Simpson, A. J.C. - 
BASDEO SINGH AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VEYSUS 


BHAGWAT PRASAD—PLAINWTIEE— à 


RESPONDENT. l 
Easements Act ( V of 1882), s. 15 (5}— Easement 
—Statutory prescriptive title, acquisition of. * 
Section 15 (5) of the Easements Act seems to 


render it impossible to acquire statutory prescrip- 


tive title to an easement unless and until the claim 
thereto has been contested in a suit' brought within 
two years of a continuous enjoyment of, the 
easement for twenty years. " 
‘Sultan Ahmad v. Walliullah, 17 Ind. Cas. 23; 
IO A. L. J. 227, relied on.” Ed 
Second appeal from an order of the 


District Judge, Rai Bareli, dated the roth. 
. continuous years.” The meaning of this 


April 1920. | 
Mr. Rada Krishan, for the Appellants. 
. Mr. D. K. Seth, for the Respondent. - 


‘ SUDGMENT.—This is a second appeal 
by the defendants. The suit was based on 
an -easement acquired by prescription. The 
plaintiff is a tenant holding. cultivating pos- 

. Session of certain plots of arable land. ‘The 
defendants are also tenants and they have 
a:pakka well in. another plot.. The easement 
claimed is a right to irrigate plaintiff's three 
*plots from the defendants’ well. The relief 
sought. was the usual one of a declaratiom 
of the right and an injunction. 

This being a second appeal, I am not con- 
cerned with questions of fact. The Court 


of Trial found that the necessary enjoyment | 


for 20 years had not been proved. and dis- 
missed the suit. 

The learned District Judge reversed this 
decree on a finding that there was a con- 
tinuous user for more than twenty years. 
The defendants come here in second appeal. 
The most important point, for decision re- 
‘Jates to the fifth paragraph. 0f section 15 of 


the Easement Act (V of 1882) which runs as 


` 


iolows :— . l nr 
“Fach of the said periods of 29 years shall 
be takn to be a period ending within two 


years next before th» institution of the suit - 


wherein the cliim to which such period re- 
lates is contested.’ 
'Dhe-lower Appellate Court said k/asvas 


after 1325 F. show. that the fields were irri-- 
ul 


! 


s `N t I" 
* 4 t r~ . Pr a) " 
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gated ‘from talab water. This suit was in- 
stituted on-5th July r921. The date of institu- 
tion falls within the yeer 1328 F. which ended 
on 13th September r921 but for the purposes 


 Of.the village papers the Fasli year 1329 


began on rst July 1921. Now, on the plaint 
itself the. cause of action is said to have 
accrued on Ist January 1920 and the khasvas 
of 1325 and 1326 carry us back well beyond 
two years before the date of institution. 
It would, appear, therefore, that there is a . 
finding of fact by the Court below that the 
easement was not enjoyed tp to a period 
within-two years next before the institution 
of the suit. The learned Judge did not apply 
his mind to clause 5 of section 15, probably 
he had section 47 in his mind. He said: 
“Once the right-of easement had been created 
by continuous user for more than 20 years 
it can only be destroyed by disuse for 20 


clause 5 of section 15 was discussed in Sul- 
tan Ahmad v. Walliullah (x) lt was said 
that the fifth paragraph of section r5 of the 
Easements Act “seems to render it impossi- 
ble to acquire statutory prescriptive title 


to an easement unless and until the claim 
thereto has been contested in a suit. A. 


reference was made to the dictum of Lord 


' Macnaghten in the well known case of Colis 


v. Home and Colomal Stores (2) relating to 
ancient light, and also to Hyman v. Van den 


Bergh (3) in which that dictum was adopted 


and made the ground of a decision. It would 
appear, therefore, that the decree under appeal 
is based upon an error of law. The plaintiff 
came into Court setting up a prescriptive 
title. The law applicable is section r5 and 
under that section he had to show a pericd of 


"20 years continuing up to some point within 


two years before the institution cf the «nit. 
He failed to do so and his suit ought to ke 
dismissed. ` 

For these reasons, I allow the appeal, set 
aside th: judcmcnt and the decree of the 
lower Coit, and restore the decree of the Comt 


of fist inst:ince which dismicsed the plaintiff's - 


suit. The defendents wil get their costs 
in ell th:ee . Courts. ; < 
NK. Appzal allowel, 
(1) 17 Ind. Cus. 22; 10 A.. L. J. 227. : 
(2) .(1904) A. C. 179 at p. 189; 73 LJ. Ch, 484; , 
W. R. 35; 20 T. L. R 475. 
(3) (1908) 1-Ch. 167;.77 L. J. Ch. 154; 98 L. T, 
ABe ses i ^ 


* 
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NAJMUNNISSA V. JAGMOHAN LALL. 


PATNA HIGH CUURT. 

Civit, MISCELLANEOUS APPEAL No. 56 OF 

IC2I. 
December 18, 1922. 

P-esent —]Justice Sir Jwala Piasad Ka, 

and Mr. Justice Ross. 
Musammat NAJMUNNISSA—APPLICANT 
— APPELLANT 
Uer Sus 
JAGMOHAN LALL AND OTHER5— 
^. OsJECTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V, 
9. 17— Service of summons on parda nushin lady, 
mode of. 

Where a parda nashin lady is not able to accept 
service personally and has no agent empowered 
to accept service on her behalf, and has also no 
adult male member in her family ou whom service 
may be effected or who is willing to accept service, 
valid service may be effected on her under the 
provisions of r. 17 of O. V of the Civil Procedure 
Code by the serving officer affixing a copy of the 
suuiinons on an outer door or some other conspi- 
cuous part of the house in which-the lady ordinarily 
resides. 

Khivoda Sundari Dasi v. Nabin Chandra Saha, 
30 Ind. Cas. 64; 21 C. L. J. 653; 19 C. W. N. 1231, 
telied on. 

tke 


Appeal against tke decision of 


Sub-Judge, Gaya dated the rst Febiuary. 


1922. 
Mise. S. M. Falir end Muhaminad 
Hassan Jan, for the Appellant. 
Messrs. S. M. Mu lick, S. iveshwar Dayal 
and Brij Kishore Prasad, for the Respond- 


ents. 
JUDGMENT. 

Ross, J.— Th » 39 an appeal against an 
order of the Subord.nate Judge of Gaya 
dism ssing an application to set aside an 
ex part: decree passed in a suit on a mort- 
gage. The appellant is one Bibi Najmun- 
nissa and the mortgage-bond in suit was 
executed by her in the pen of ber husband 
and general attorney, Mazhartl Huq. In 
her presint application she alleges that she 
ha. been residing in Mauza Narhat for the 
last four or five years and mo sum- 
mons was served upon her in the 
suit. She further alleges that the op- 
ro, that is, her hus- 
band, Mazharul Huq, has been ecting 
in collusion and concert with the opposite- 
party Nos. 1 to 9, the plaintiffs in the suit. 
The opposite paity allcge in reply that sum- 





^ mons wa. duly seived and deny the allegation | 


of collusion with th: petitioner's husband. 
The learned Subordinate Judge held that 
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Mazkartl Hug was the Am Mukhicr of the 
pett.oner and that service chrough nim 
was good. He further heid that the 
residence of tue petition.r was at Kazichak. 
The evidence of service of summons given 
on behali of the oppoit: party cousists of 
the statements of Raghu Nath Singh, the 
peon, and Shankar Singh, the identife.. The 
pecon says that he met the defendant's hus- 
band Mazharul Huq in her house at Makh-. 
dumpur Kaz:chak and he refused to accept 
his summons as well as the summ.ns on 
Bibi Na, munn ssa. Then the pun affixed 
ihe summons and copies of plaint on he 
house fac. ng east. This evidence is coi10Eo- 
rated by the identifier. It 1s objected to 
the evidence that this is no proper service 
under O. V, r. rz. It 1s comteaded, in 
the first place, that service could only Le 
made by affixing the summons to the ouse- 


. when, after using all due care and dil gence, 


the peon had been unable to find tu. de- 

fendant; and, in the second place, tha* the 

summon; was not affixcd to the hou e where 
the defendant ordinarily resided. Wuth re- 
gard to the first objection, it s :uggested ’ 
on behalf of the respondents that the hus- 
band was an agent empowered to accept ser- 

vice and that the service on him wan, there- 

fore, good under r. r2. The petitioner 

says that she had withdiawn the power-of- 

attorney from her husband. I shall deal. 
with this point later. But the powe. of 
attorney itself has not been produced. An. 
abstract from the register has been proved 
and it. does not show that Mazharul 
Haq had authority to accept service 
of summons. He must, therefore, in 
this matter be regarded  me:ely as 
a male member of the family of the 
defendant. As to the first objection, 
that it is not shown that the p-titioner 
cou d not be found, it is sufficient to say 
that the.p-.t.tioner isa parda na hin lady 
and, therefore, not directly approa-hable. 
It was held in Khi oda Sundari Dis: v. - 
Nabin Chandra Saha (1) that whire a par- ` 

da nashin lady is no table to accept s -tvice 
personaly and has no agent empowered 
to accept service on her behalf and ha. also 
no adult member in he: family on whom 
serv.ce may be effe ted, n such a case a 
val.d serv ce is eff cted under he provi- 


(r) 30 Ind, Cas, 64; 21 C. L. J. 653; 19 C. W. 
e 12331. 
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sions ofr. 17 if th» serving officer affixes 
a copy of the „umni ms on an outer door or 


some other co1spicuous part of the house ` 


in waich the lady ordinarily resides. The 
questionis thus reduced to the second ob- 
jection, às to whether in fact the. petitioner 
was o.dinar.ly residing at Kazipur or not. 

x ok * * " *oc 


On a con ideration of the whole evidence, 

I am of op nicn that the 1-amed Subordi- 

“nate Judz:is r.ght in his decision in this case 

and that the appeal shoud be dismissed 
with costs. ^ - 


dwala Prasad, J.—I agree. 
Z. K, gon 


+ 


Appeal dismissed. 





. OUDH. JUDICIAL CONIISSZONER’S 
; COURL. 

First Civi, ArPEAL No. 35 OF 1922. 
November 16, 1922. 
Present—Mr. Danids, A. J. C. 
RADHEY SHLAM-APPLICANT— 

. APPELLANT 
Versus 
Hak m Saiyed MOHAMMAD TAQI 
- alias MrJ j AN SAHIB—OnBJECTOR— 
RESPONDENT. 

Provincial -Insolvency Act (III of 1907), s. 16 
— Provincial Insolvency Act (.V of 1920), s. 31, 
whether retrospective — Insolvent, undischasged, und.r 
old aci- Immunity from arrest. 

À person woo was adjudicated insolvent under 
the Provincial Insolvency Act of 1907 and has not 
been discharged, isinunune from arrest in exectuion 
of a decree and the provisions of the new Act of 
1920 do not affect bis position. 

U.iler the Provincial Insolvency Act oi 1907, an 
insolvent was uormally immune from arrest and 
his arrest could ouly be obtained, if at all, by special 
leave of the Court which might put the creditor 
to terms and in which the burden of showing the 
Special circumstances for departing from the 
general rule would be on the creditor. Under the 
Act of 1920, a creditor can proceed as if no adjudi- 
calio.1 had taken place. It lies on the debtor to muve 
the Court, to obtain protection from arrest aud the 
order may be refused if any act of bad faith on the 
part of the debtor is shown or so framed as to apply 

only to 
a limited linc, 


i 
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certain debts or to be operative only ior 


grr 


First appeal against a decree of the Dis 
trict Judge, Lucknow, dated tue sib Jury 
1022. 
^ Messrs. Anant Prasad and — Ramesino4ri 
Diyal,for the Appellant. : 

Mr. Ali Mohammad, for the Respondents. 

JJOSGMEXI.—lne question that arises 
in cas appea is one which, so far as I am 
awae, has mot hitherto been decided. The 
q4zstion s, whether a person wao was ad,udi- 
Cac:d an solvent under the Prov.ncial In- 
soiv.nzy Acc of r997 aul has not bsea d s- 
caarz.d .s lable to arrest in execution of a 
decree im acordin w.th the provisions 
o “he Act of 1925, unless he takes out a pro- 
tzction order. Tue question turns on the 
inzecprecizioü of section 6 of the General 
Clases Act which provides among other th ngs 


. taat the repeal of any Act shall not affect 


aay right, privilege, obligation or liability 
a qdired, accrued or incur.ed under che re- 
pied earccom:at or alat any invest.ga- 
tioa, legal proceeding or remedy in respect 
of any such right, priv lege, obligation etc, 
Tae appellant's contention is that che matter 
is purely one of procedure and that no pri- 
v.lege to the jud,m.nt-debtor .s invo:ved. 
Iu support of tas tc is urged that section 16 
of tie Act of 1907 is so framed as to suggest 
that the matter i, one of procedure. Tanat 
sect on di ects that, on the making of an order 
of adjud cation, rhe insolvent, if in p.ison for 
debt, shall be released and that no cred.tor 
shill have any rem:ly azain.t his p: son or 
property in respect of debts proveable under 
the Act exc.pt by leave of th» Court and oa 
such terms as the Court miy impose. On 
the oasis of th!s langua, e it :s a-gucd that the 
liab-li y to arrest exists under the old as 
under .he new Act and tha it is merely a 
question of the procedure by wai h hat 
hability shal be enforced. On the other 
hand, look.ng at the matter f om a p actical 
pan: of v ew there is no que t on tha: the 
po;s.t:on of an insolvent. under the naw Act 
is v ry d fferent from wha: it was under 
the od Act. Under that Act he was normal- 
ly immane from acrest aad his arrest could 
only be obta.ned, if a; al, by spec al leave 
o the Court, waich m ght put the cred tor 
to terms and .n whic. che burden o ..how.ng 
the »pec ai .ircum.tances for departing som 
tie geieral rule woud be on the cre litor, | 
Under the present Act the creditor can p-o- 
ceed as if no adjudication had taken place.. 


t 
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ft lies on the debtor to move the Court to 
obtain protectiom and the order may be re- 
fused if any act of bad faith on the part 
of the debtor is shown. Moreover, the or- 
der may be so framed as to apply only to 
certain debts or to be operative only for 
a limited time. 'The immunity from arrest 
which an adjudication under the Act of 1907 
conferred was certainly regarded as a privi- 
leze by the persons concerned, and indeed 
a highly valued privilege, so much so, that 
it is notorious that it formed the motive 
for.a large proportion of the applications for 
adjudication - which were filed. The 
construction. contended for by the appellant 
would have the incidental effect that every 
debtor.who was, at the time of the passing ot 
the Act an inslovent under the old Act, would 
have been required at once to approach the 
Court with a view to take out a protection 
order—a result which can hardly have been 
within the contemplation of the Legislature. 
In. view of these considerations, it appears 
to me that the Courts below were right in 
` holding that the debtor was not liable to 
arrest. and I accordingly dismiss the appeal 
with costs. ' s 
N. K. Appeal dismissed. 


- 


PATNA HIGH COURT. : 
Civi, MISCELLANEOUS ÁPPEAI,NO. 144 
OF 1922. 
November I3, £922. - 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Jwala Prasad, KT. 


BASANTA KUMARI DASI—DEFEND- 

` + ANT—APPELLANT : 

l | c^ “Yesus 

BALMAKUND MARWARI AND OTHERS 


—PLAINTIFFS--RESPONDENTS. 

-Civil Procedure Code ( Act-V of 1908), s. 144— 
Limitation Act (IX of 1908), Sch, I, Arts. 181, 
182— Restoration, application for, nature of— 
Limitation—Mortgage dy decree-holder — Sale in 
execution of mortgage-decree— A uction-purchaser, 
restoration application against, maintainability of. 

-~ Although an application: for restoration. under 
section 144 of the Civil Procedure Code is not 
included in O. XXI of the Code, which lays down 
the rules of procedure in execution cases, iu sub- 
stance an application: asking for restitution in 
‘consequence of a decree having been set aside is 


~ 


just as much an-application.in execution of that 


decree as any other application which seeks to have 
the actual declarations in the decree enforced , 
[p. 914, col. 2; p. 915,-col. I:] ~ 3s ae 
` Somasundaram Pillai v. Chokhkalingam Pillai, 
38 Ind. Cas. 806; 40 M. 780; 5 LT. W. 267, relied on. 
'The result of setting aside a decree in favour of 


. one party is to give the other the right to be restored 


to the same position as he was in before the ‘decree 
was passed and to set aside any advantage that the 
decree-holder- might have obtained, by execut- 
ing the decree. [p. 915, col. 1.] . 


An application. for restoration under section 
144 of the Civil Procedure Code, -is,: ‘therefore, 
governed by Art. 182 of Schedule I to the Limita- 
tion Act. [p. 915, col. 2.] 

Restitution can be enforced not only as against 
the decree-holder whose decree has been set aside 


but also as against any transferee from him. [p. 
815, col. r.] 


A. decree-holder obtained possession of the prop- 
erty in-dispute in execution. He then executed a 
mortgage of the property. The mortgagee brought 
the property to sale in execution of mortgage- 
decree obtained by him on the mortgage and pur- 
chased it himself. The original decree was sub- 
sequently set aside, and the judgment-debtor in 
the original suit applied for restitution: 

Held, that the mortgagee  auction-purchaser 
was in no better position than his mortgagor and 
that the application for restoration was maintain- 
able as against him. [p. 913, Col. 2; p. 914, col. I.f : 

Appeal from an order of the Subordinate 
Judge, Purulia, dated the 29th May 1922. 

Mr. A. K. Rat, for the Appellant. 

Mr. A. B..Mukherji,for the Respondents. 

. JUDGMENT. 

Miller, C..J.—This is an appeal from 
en order ‘of . the . Subordinate . Judge 
of Purulie, dated .the.29th May 1922, refus- 
ing the appellant’s application for, restora- 
tion under section 144 of -the Civil Proce- 
dure Code: _It appears that.a suit was in- 
stituted on behalf of Abinash Chandra Kar- 
makar and Sstish Chendra Karmakar, the 
respondents Nos. 2 and 3, against the appel- 
lent and her brother claiming to eject them” 
from. the hous2 in question. In that suit 
a üecree was passed ex parte on the roth 
January i917 and on the 29th March in: 
the ‘sams ‘year the plaintiffs in that silit; 
got possession of the house. On the 18th 
June.in the sama year the ex parte decree: 
was sat aside and the suit was restored for 
heating. It came on for hearing, and in 
the following year, on the 7th March 1918, 
the suit which was one claiming rent and 
ejectment of the defendants was dismissed, 
aud on the 13th July r9r8 am appeal from” 
th2t.decision to the District Judge was also 
dismissed on the ground that the pla'ntiffs 
had ‘no ‘title- to the house. ‘the “defence 


_ .Vol; ga) 


of the appellant in 
the hous had been acquired by her husband 
from one Dwarkanach Karmikar and on 
her husband’s death devolved upon her 
Son and that sh: a d her brother were liv- 
ing in the house and were in possession with 
th: consent of har son. The ex parte d cree 
having ben set aiide and the suit after 
being resto ed h;ving been dismissed the 
appellin: preferr:d au application on the 
ajth June 1921 under section 144 of the 
Civil Procedur: Code asking that she might 
be restored to posszision of the hous: and 


put n ch: sim: position as she would hive - 


been’ had the origin il ex prie decree which 


wis se asideno bsen pissed. :At that time . 


it appzars that th» plaintiffs in the suit were 
no longér in poss:ssion but the respondent 
No. 1, Balmikand Marwari, was in possas- 
Son. I ought to mention here how it was 
that Bilmikand cme into possession of 
th: housa. Sometime in the year rI914 
„thz respondents Abinash and Satish had 


mortgiged th» house to Balmikund, the. 


respondent No.r, and on the 25th February 
1916 Balmikund, having brought a suit 
upon his mortgage, obtvn:d a preliminary 
decree against th» respondents N »;.2 2043. 


, In execution of thit decree the hous: was. 


. put up for sale and purchised by  Bal- 


m kund hims 1f. That was og th: 16th April - 
. IQgr8. On the 24th May in th» sym» year. 


Bilmikund got delivery of poss ssion from 
th: other respondents, who, as already 
pointed out, had disooss ss:d the appel- 
lant in March rigrz. Both Bilnikund 


aul his mortgagors were mide parties to . 


the pressnt application. 
Before the learned Munsif who tried the 
' application originally two 


“ the pressnt cag:, as it could not be contended 
, fart Balmikani wis the repres:ntitive 
in interest of the other two respondents 
. and that any rights which the appzllant 
. might have as against the other two re- 


spondznts after their ex parte decree was set . 


. asile could not be enforced against Bal- 


mikuni who had got poss-ssion of the house . 


at a subsequent period in pursuance of the 
execution of--his mortgage decree. The 
leara:d Mansif was of opinion that resti- 
tution Might be granted even against Bal- 
makund but on-the..second “point which 
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thit suit was that. 


points were . 
argid. It was contended thit s:ction 144 . 
had no application in th» circumstances of . 


915 


ws ra'S»d before him which was one 
of limitation he cam: to the conclus'on 
th it the appellant’s application was barred 
by limitation. It is not disputed that the 
period of limitation for an application of 
thissortis three years. A question has arisen 
Whether it comes under Art. r8r or under 
Art. 182 of the Limitation Act and I shall 
deal with that point presently, but the learn- 
ed Munsif came to the conclusion that, as 
the plaintiff's right to make the applica- 
tion accrued on the 18th June I917 when 
the ex parte decree was sat aside and, as 
the application was not made until just 


Over four years later her right to apply was 


barred by limitation. 


From that decision the appellant appealed 
to the Stibordinate Judge. The learned 


Subordinate Judge: took a different view 


upon the first point from that taken by 
the Munsif and cams to the conclusion that 
no application under section r44 could be 
mide by the appellant against, Bal- 
mikund. The learned Subordinate Judge 
apparently took the view that the appel- 
lint was never in poss:ssion of the house in 
her own right but was only.claiming to be 
in poss:ssion through the right of another, 
nimvly, her son and, therefore, as far as I 
understand his judgment, he arrived at 
th» conclusion that the appellant was hot 
entitled to regain possession from anybody. 
Hivinzarrived at that conclus'on, h- thought 
1t wis unnecessiry to deal with the ques- 
tion of limitation, In fact, he siys no ques- 
tion of limitation aris:s when it is found | 
thit the petition under section 144 


‘of the Civil Procedure Code i$ not main- 


tainable. 


From that decision the appellant has 
appealed to this Court, and thé first ques- 
tion to b: decided is, whether the applica- 
tion is maintainable against Balmakund 
or not. I ought, perhaps, to m:ntion that 
Bilmikund obtained his poss:ssion of the 
hous: as mortgagee from the other 
two respondents and although that poss.s- 
sion wis obtained in execution of; a decree 
in his mortgage suit at a sale by the Court 
I cannot sse how that fact can give Bale 
mikund any better rights than those which, 
his mortgagors originally had. When the’ 
ex parte decree was sat aside on the. 18th 


.June xgr7zit seemsto me that the- appel- 


- 
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';lantzwho, before the decree was “in possés- 


Sion of the house and living.there with her 


-> brother had a tight to be.restored.to-the same 


-position as she. would have -been in if that 
".decree had, never been passed. ‘Therefore, 


-he- zights as between the ` appellant 
-and .-the respondents ‘Nos. 2 and .3. 
"the “plaintiffs . in. the suit - -originally” 


..Were _ -.... crystallised - from ^. ~ that 
„moment and the appellant. "was -éntitled 
clearly at that time and within the: period 


‘of limitation to be restored to. the possession 


..of which :she . had been wrongfully deprived 
under ‘the -ex -parte decree. of the plaintiffs. 
whe’ -only - question, . thereforé, which 
atisas is whether Balmakund having. de- 
. tived his title under the mortgage from the 


-plaintiffs can- set up ‘any better defence - 
“to "an application undéf section 144 than 


his predecessors could..'It has been argued 


.-. before us that Balmakund is aot the repre- 
- ‘santdative of the judgnient-debtors whose 


“property he “purchased. I myself can see 
"no difference between a person who purchses 
_. by private treaty, and a person who acquires 
-.by' a sale under a mortgage-decree property 


` from" the "mortgágor. ‘No. authority. has ` 


. been. eited' to us in stipport of the proposition 
* ‘that the mortgagee auction-pürchassr stands 
. ih any better position ‘against a person in 
" the plate of thé présent appellant than the 


^ anóftgagor himself, arid, in my opinion. 


- I confess I can sec no'reasoh why. he should 
` be treated aS having ‘any better rights than 


' ""the person whdse property he has acquired. 


Therefore; whatever the fights may bé that 
*~were ‘determined as bétween the respondents 


* “Nos: 2 and 3 and the respondent No. r in the - 


i Tnortgage ‘suit thos? rights cannot, in. my 

opinion, deprive the appellant of the’ tights 
‘she acquited undef ssction ‘144 tó'be: re- 
"-storéd to the same’ ‘position as- she:.was -in 
"previously, namely, in possession “of*'the 
-houss when the ex parte decree was:sst'aside 
:on-thea8thjune 1917. As a matter of fact, 
‘although: perhaps it is "unnecessary.to refer 
` tothis fof the purposes -of my judgment, it 
-~ was found when the -suit-was restored and 
` re-tried that the. respondents ‘Nos..2 andi 3 
3rwho were claiming to eject the appellant had 
-no title to the house in question the- title 
baing not in them .but in-the appellant’s Hius- 
“baud originally aud ‘subséquently ‘in cher 
wson. i-think, therefore; that,-apart from the 
“question of limitation ‘which -must.-be fcon- 
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‘sidered presently, the decisión of the learned 
Subordinate Judge cannot stand. ^ —— 
On the question of limitation it is not very 
easy for us sitting here in second appeal ` 
to determine that- question. The ‘facts 
"which were before the  Munsif. appear 
to some extent from his judgment, but 
itis not quite clear from that how far any 
" application for execution of the decree was 
`- made or how far that application included 
‘-a claim to` be restored to possession of the 
-- property. The learned Subordinate Judge, ` 
--as I have already pointed out, did not deal 
"with this matter at all. He, however , would 
' be entitled to go into the evidence upon 
"this matter and: arrive at a conclusion about | 
it an advantage which we sitting in-second 
appeal have ‘not got. Before, however, 
sending back the “case for determination 
‘upon this question by the lower Appellate 
Court we must be satisfied that, even upon 
- -the facts so far as we know them, the appel- 
- lant really -has a cass to present upon this 
“part -of the appeal. Assuming that an 'ap- 
- plication under section 144 of the. Civil 
Procedure 'Code- is to: be, treated as.an 
“application in execution, then I think that 
- there is sufficient in the learned Munsif's 
‘. judgment to indicate that the facts of this ' 
-case ‘might: bring it within the provisions 
of Árt. 182 of the Limitation Act so, as'to 
'-exterid-the time of limitation beyond thethree 
: years from the date of the decree ot-order, 
' that isto say, thé order setting aside the 
' ex parie decree." -Ify on the other hand, an 
‘ ‘application -under -section I44- cannot’ 
- trated as an‘ application in-execution then 
it is quite clear that the cause ‘of action, 
having arisen on the 18th June-1917, and the 
--present'applicétion having been’ presented 
: some four years later the application wold . 
-:bé barred: by limitation. - We have been Te-. 
- ferréd to the -case*of- Somasundaram. Pillai 
Uv. -Chokkalinga Pillai (i) where it was 
laid down, following ‘an earlier ‘case sof ‘the ' 
--Madras High Court, that an application for 
-restitution is an: application for execution 
“under the present: Civil Procedure Code 
- just asit was under the old Procedure Code. 
In-my opinion that eaese- was ‘properly. de- 
'"Cided: - - Although -an application’: under 
-Ssction 1441s not included in O. XXT,- which 
of 5 Xu Wi 264 
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la ys down the rules of procedure in exe- 
cution caszs still in substance I think that 
au application. asking: for restitution in 
cons:quence of a decree having been set 
aside -is just as much an application in exe- 
‘ctition of that decree as any other appli- 
cation which szeks to have the actual de- 
-cClarations in the decree enforced. It is 
true that the decree only deals with it in 
à negative ‘sort ‘of way but in fact the re- 
sult of s2tting-aside -a decree in favour of 
‘one-party is to give the other the right 


to ba restored to the same position as he was ` 


. in before that decree was passed and to set 


aside any advantage that the decree-hold-, 
cr might have obtained by execüting the. 


decree. In the present cas: the appellant 
had been deprived of, possession and the 


eff :ct of setting aside that decree which gave 


‘the respondents the right to poss2ssion was, 
tomy mind, just the same in effect as if 
: the order setting aside the decree had, 
in the circumstances, ordered that  possss- 


‘sion should be delivered to the appellant. ` 


“I think, therefore, that it is only right and 
proper to regard an application under sec- 
tion 144 as an application made in execution 
ofa decree. If I am rightin that view then, 
aithough itis more than three years since tlie 
. decree was sat aside giving ‘rise to the pre- 
sent claim of the appellant, still I find 
from the Munsif’s judgment that on 
the 12th June 1918, that is to say, about a 
year after the decree was s2t aside, an ap- 
plication for execution was made by the 
appellant, and we are told that on the same 
day a stay of that application was granted 
for two weeks in order to allow an applica- 
tion to the District Judge for the purpose 
. of staying this very execution because theré 
was at that time' an appeal pending to the 
‘District Judge from the decision in the prin- 
cipal suit. The principal suit on appeal was 
decided by the District ‘Judge on the 13th 
july 1918 and, therefore, from that date one 
must take it that the stay was removed 


so that if one deducts the time between - 
the:xst June X918 and the 13th July 1918 - 


J front the period. allowed ‘for bringing exe- 


.Cution proceedings within the meaning ‘of ` 
it would - 
' follow that thé present application having 
. been made on the 29th June 1921 was with- - 


Art. 182 of the Limitation Act; 


the time düring which that application was 
stayed. Whether there was in that previous 
execution application. an ‘application for 
posssssiou is not absolutely -clear but it 
does appear from the judgment of the 
Munsif that when the application for 
execution was made the applicant ob- 
tined a parwana for possession. There- 
fore, one is entitled to assume, unless it is 
clearly shewn to the coutrary, | ‘that, 


at that time, the applicant was asking the . 


Court to assist her by giving her possession 
of ‘the property of which she had been de- 
prived. If in fact that application was 
made then I.think it being, as I have al- 
ready -said, au application in'execution and 
governed by Art. 182 of the Limitation Act, 
the present application must be regarded 
as in time. This, however, is to some ex- 
tent a question of fact which the learned 
Judge of the lower Appellate Court will have 
to consider. 
decision of the Subordinate Judge refusing 
the appellant's application, but as the appel- 
ant's right to succeed in that application 
must still depend upon the question of limi- 
tation, we direct that the learned Sübordi- 
nate Judge before finally disposing of the 
appeal do consider the question. of limita- 
tation and come to a decision thereon in 
the light of the facts already before him. 
For this purpose he will be entitled, of course, 
to consider any orders in the case that have 
been made and that appear inthe order- 
sheet or in the Court records or in the re- 
cord before him. The costs of this appeal 


‘will be governed by the final decision of the 
‘lower Appellaté Court. 


- Jawala Prasad, J.—I agree to the’ order 


. proposed. 


Z. Ks Application dismissed, 


In the result, we set aside the 


in three years ofthe time when the last appli- ^ 
ication for «execution: was’ made deducting - 
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— "The allegation in the plaint was that the . 
.. defendant as Ziledar realised a sum of Rs.. 97 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civi, Revision No. 113 OF 1922. 
November 2, 1922. 
. Pyesent;—Mr. Daniels, A. J. C. 
. UTTAM PRASAD—DEFENDANT 
_— APPLICANT 
UFESUS 
KODAI—PLAINTIFF—OPPOSITE PARTY. 
Provincial Small Cause Courts Act ( I X of 1887), 
Sch. I, Art. 35 (H)—Misappropriation of money 
paid—Swit* for vecovery— Jurisdiction of Court 
of Small Causes. 
A suit to recover money paid to a person and 


, misappropriated by him is, in substance, a suit for 


compensation within the meaning of Art. 35 (ii) of 


` Schedule Ito the Provincial Small Cause Courts 
' Act and, therefore, not triable by a Court of Small 


Causes. _ 
Cherakuddin v. Ram Siraman, 62 Ind. Cas. 


432; 48 C. 879; 25 C. W. N. 256, relied on. 


Application against a. decree of the 
Munsif, Tarabganj, Gonda, dated the rath 
September 1922. 

Mr. S. N. Roy, for the Applicant. 

Mr, S. M. Ahmad, for the Opposite Party. 

ORDER.—This is an application for re- 
vision of a decree of the Munsif of Tarabganj 
exercising Small Cause Court powers. The 


` "ground of revision is that the suit is one 


coming under clause (ii) Art. 35 of the 


^ First Schedule to the Provincial Small Cause _ 


Courts Áct and, therefore, not triable as a 
Small Cause Court suit, inasmuch as the act 
of the defendant which gave rise to the suit 
was an act of criminal breach of trust amount- 


' ing to an offence under Chapter XVII of the 


Indian Penal Code. 'The defendant was a 


- Zileddr of the Singha Chanda estate. ‘The 


plaintiff held certain land in that estate 
though he was not formally recorded as tenant. 


from the plaintiff promising to give a receipt, 
that he had neither given a receipt nor re- 
turned the money,and the plaintiff, therefore, 
sued to recover the amount. "The defendant 
denied realising the amount in suit from the 
plaintiff. ‘The facts found by the Court 
below are that the. defendant did realise it, 
that he never paid it in to his master and 
that, in- consequence, the plaintiff has been 
compelled to pay the amount over again. 
The facts found by the Court below no 
doubt amount to an offence of criminal 
breach of trust. tis true that all these facts 
are not alleged in the palint but the plaint 
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.very clearly implies that the amount had 


not been credited by the defendant against 
the rent due from the piaintiff and must, 
therefore, have been misappropriated. If it 
had been credited the plaintiff would have had : 
mo cause of action for its recovery. It is 


. urged that a suit to recover back money paid 


to the defendant and misappropriated by 
him is not a suit for compensation within the 
meaning of Art. 35 but in substance it is 
such a suit and this has been held by the 
Calcutta High Court in Chexakuddin v. Ram 
Sivamen (1). | | 
The application must, therefore, be allowed, 
and the suit is accordingly returned to the 
Court below with directions to return the 
plaint to the plaintiff to be reinstituted on 


the regular side. As the applicant has 
put respondent to a great deal 
of | unnecessary expense by not 


raising any objection in the Court below 
but coming upto this Court in revision 
when the case has been decided against him, 
it is equitable not only that he should 
get no costs but that he should pay half 
of the respondents’ costs in the Court and 
I direct accordingly. 


NX. K. Application allowed. 


(1) 62 Ind. Cas. 432; 48 C. 879; 25 C. W. N. 
236. 


. PATNA HIGH COURT. 
First CIVI, APPEAL No. 72 OF 1920. 
January 29, 1923. 


. Present:—-Mr, Justice Das and Mr. Justice 


Kulwant Sahay. 
RANJIT SAHI AND OTHERS 
—PLAINTIFFS—APPELLANTS 
versus 
Maulavi QASIM AND OTHERS 
` —DEFENDANTS—RESPONDENTS. 
Partition suit—Preliminary decree—Dismissal of 
suit afier preliminary decree, legality of— Value 
for purposes of jurisdiction Swils Valuation Act 
(VII of 1887), s. 8. 
_ After a prelimi decree has been passed 
in a partition suit, it is not open to tHe Court 
to dismiss the suit i on the ground that 
the Commissioner appointed for carrying out the 


, partition has effected partition of property different ` 
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ftom the property ordered to be’ partitioned under 
the preliminary decree. [p. 917, col. 2.] 

The value for purposes of jurisdiction of a suit 
for partition pure and simple, where the plaintiff 
is in joint possession of his share and there is no 
dispute as to his title or share, is the value of the 
whole of the property sought to be partitioned. [p. 
917, col. 2.] 

Duhhi Singh v. Harihar Sah, 58 Ind. Cas. 236; 
i P. L. T. 5955 P. L. J. 540; (1921) Pat. 89, 
distinguished. ` 

Where, however, the plaintiff seeks for an 
adjudication of his title or extent of share and for 
partition after such adjudication, it is the value 
of his share which will determine the jurisdiction 
of the Court and not the value of the entire property. 
[p. 918, col. r.] 

Appeal from a decision of the Subordinate 
Judge, Second Court, Muzaffarpore, dated 
the 17th December r9rg. 

Messrs. L. N. Singh and Hareshwar 
Prasad Singh, for the Appellants. 

Messrs. Nyamatullah and A. P. Upadhya, 
for the Respondents. l 

JUDGMENT. 

Kulwant Sahay, J.—This is an 
against a final decree in a partition suit. 
The plaintiffs brought the suit for parti 
tion of certain lands which wereleft common 
in the previous Collectorate partition and'in 
the plaint the Survey numbers, katha num- 
bersaud khasra numbers of the land sought 
to be partitioned are set out. There was 
a preliminary decree by consent as against 
the defendants Nos. 16 to 20 and ex parte 
as against the other defendants, and by 
that decree the learned Subordinate Judge 


ordered a Commisigner to be appointed to . 


effect the partition as amongst the partes 
under the terms of the judgment of the 
11th August 1910. It appears that, in con- 
formity with the preliminary decree, a 
Commissioner was appointed and he effected 
the partition and submitted his report upon 
which objections were taken by the plaint- 
ifs as well as by the defendants. The 
learned Subordinate Judge has now dismissed 
the suit entirely on the ground that the 
-lands which were claimed to be joint lands 
in the plaint are not the lands which have 
been ` partitioned by the Commissioner. 
In: this the Subordinate Judge appears 


to be completely wrong. A preliminary dec-. 


ree for partition having been passed it was 
not open to the learned Subordinate Judge 
at a later stage to dismiss the suit altogéther. 
It was, no doubt, open to him to come to 


a decision. as to what were the lands which 
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were ordered: to be partitioned by the pre-- 
liminary decree and to effect a partition 
of those lands but it was not open to him to 
dismiss the suit altogether on the ground 
that the lands which were partitioned by 
the Commissioner were different from the 
lands ordered to be partitioned under the 
preliminary decree. ‘The case must go back : 
to the learned Subordinate Judge in order 
that he may caus2 the lands which were 
ordered to be partitioned under the pre- 
liminary decree to be partitioned by the 
Commissioner. 

À prelminary objection has been taken 
to the hearing of this appeal by the learned 
Counsel for the respondent on the ground 
that. the value of the plaintiffs share of 
the properties sought to be partitioned 
is below Rs: 5,000 and, therefore, the appeal 
óught to have been filed before the District 
Judge ; and he relies upon a decision in the 
case of Dukhi Singh v. Harihar Shah (x). 

. The facts of that case are clearly dis- 
tnguishable from the present case. In 
that case there had been a previous com- 
promise decree for partition during the 
minority of the plaintiff who challenged 
the validity thereof and brought the 
suit for an adjudication that the compro- 


. mise partition decree was not binding upon 


him and that he was in joint possession 
with the defendants of the ancestral prop- 
erties and for a declaration of his one-eighth 
share in the entire properties andcf hisright 
to effect a partition thereof. It was held 
that the suit was one for declaration 
and with‘ consequential reliefs and was 
governed by section 7, clause (iv) (o). of the - 
Court-Fees Act and not by Art. 17; clause 
(vz) of Schedule II of the Act. Their Lord- 
ships held that, having regard to the nature 
of the suit and the reliefs asked for, the value 
of the suit for the purposes of jurisdiction 
was the value of the plaintiff’s share in the 
properties and not the value of the entire 
joint family property. No doubt, in con- 
sidering the question as’o whether the appeal 
in that cese lay to the High Court or to the 
District Court, their Lordships considered 
the broad question as to the value of 
suits in partition cases, but to my mind 
there is a distinction between suits for parti- . 


(1) 58 Ind. Cas. 236;1 P, I. T. 59535 P. L. J. 
540; (1021) Pat. 89. : 
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tion, pure and simple where the plaintiff 
is in. joint possession of his share and there 
is no.dispute as to his, title or share, and suits 
where the plaintiff seeks for an adjudica- 
tion of his.title or-extent of share and for 
partition after such adjudication. In the 
latter case, it is the value of the plaintiff's 

Share which will determine the jurisdichon 
.of the Court and not the value of the entire 
property . In the present case there is no 
question ás regards the title of the plaintiffs, 

the only question before the Court was. as 
regards partition ; therfore, the value 
of the whole of the properties sought to 
be partitioned must be the value for 
the purposes of jurisdiction. This view 
is supported by, the fact that in a suit for 
partition, the Court does, often on the appli- 
cation. of the defendants, effect. a parti- 


tion.of the shares of the different defendants - 


also. amongst themselves, and, therefore, 


in such a case: the value, for. the purposes. 


of jurisdiction, cannot be the value. of 
the plaintiff's share. because, the Court deals 


with. the entire estate and effects partition 
not only. of the plaintiff's. share but of the. 
defendant’s share also. Moreover, a decree in. 


a partitionsuitis engrossedon a stamp paper 
required, by Art. 45, of the Indian Stamp 

_ Act, the stamp-duty. being payable not only 
on. the value of the plaintiff's share but 
on, the value of all the shares separated, and 
this.clearly shows that, the value of the 
plaintiffs share alone cannot determine 
the jurisdiction of the Court. 
High. Court has uniformly adopted this 
view and I feel inclined to follow, the same. 
In my view the preliminary objection 
fails, and the appeal was properly. presented 
to this Court. 

The result is that the decree of the learned 
Subordinate Judge is set aside and the 

cas: is sent back to him for disposal. 

The appellants, are entitled to their costs 
Irom the respondent No.. 2 alone; Eu 
fee two gold mohurs. 

Das,J.—L agree. — . 

Z, KĘ. 1 . Appeal dnd 

Casejremanded, 
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The Calcutta, 


“(1923 


Crvin MisCELEANEOUS PETITIONS Nos. 


1672 TO: 1876, OF 1920: AND: 1535 OF: 1922. 


: ; December 8, 1922. 
 Present:—Mr. Justice Krishnan and’ 


Mr. Justice Venkatasubba Rao. se 


ZAMORIN RAJA. AVERGAE OE +. 
CALICUT ESTATE; CALICU'T— 
PETITIONER—APPELLANT l 
VEYSUS 
KULAPURA VEETIL KANNAN NAIR 
AND OTHERS— RESPONDENTS, 


: Civil Procedure Code ( Act V of. 1908), ss. 109 (c), 
110— Leave to appeal to Privy Council—Forfeiture 
on alienation of lands held om Karamkari and 
Adimayalana tenures, whether. substantial. question. 


E 
"m * 


of law— Value less than Rs. 10,c00— Leave, when ` 
can be granted— Custom, establishment of, whether ` 


question “of law. 


The question whether the permanent tenures 


known as Karamkari and Adimayalana in Malahar 
have the incident of forefeiture on alienation attach- 
ed to them by custom or, not is one of general 
interest in Malabar and is a substantial question 
of law within the meaning of section 110, of the 
Civil Procedure Code. [p. 9x9, col. 2.] 

Where the above question arose in. a number of 
suits but in two of them, the subject-matter was less 
than- Rs. 10,000 in value, and all the suits could not 
be consolidated for purposes of. pecuniary, 
under O. XLV, r. 4 of the Civil Procedure Code. 
on account of the suits having been determined 
in the Court of first iustance by separate judgments, 
leave to appeal to His Majesty in Council ‘was. 
granted even in those suits in: which the value. of 


` the subject-matter was: less then Rs 10,000 under. 


section 109 (c) of the Civil Procedure, Code, since 
there was a substantial question oj 
interest in the district concerned involved'in tlie 
suits. [p. 919, col. 2-]: 


The question whethera custom has been establish- l 
ed or not is a question of law though it has to be. 
. inferred from the facts proved. [p. 919, col. 1.] 


Civi, MISCELLANEOUS PETYMONS Nos. 
1872 TO 1876 OF i920. 
Petitions uq section tog (c) and O: 


XLV, r. (2) of the Civil Procedure Coge, 
, 1908, praying that, 


in the circumstances 
stated therein and in the affidavits filed 
therewith, the High Court will be ple 2 
to grant a certificate enabling the peti 


valuation, 


f law of general" 


tioner herein to appeal to His Majesty in 


Council against the judgment of the. High 
Court, in "Second Appeals Nos. 1079 to 
1083 of Palghat, at Calicut, in Appea. Suit 
No. 313. to 317 of I9I7 preferred . -against 


the decrees ot the Court of the Temporary: 


Subordinate Judge, Palghat, at Calicut, in 
Appeals Suits Nos, 313 to 317 of 1916, 
preferred against the ‘decrees 


] of - the. 


- =- 
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Original Suits Nos: 437, 353, 472, , 371 and 
270 of I9I4 respectively. 
Civir, MISCELLANEOUS PETITION No. 
I535 OF I922. . 

Petition, under: O. XLV, r. 4, of the 
Civil Procedure Code, 1908, praying-that-the 
aforesaid Civil-Miscellaneous Petitions Nos. 
1872 to.1876 of 1920 for leave to appeal. to. 
His Majesty in Council may be consolidated. 
for the purpose: of pecuniary : valuation. 

Messrs. A. A. Krishnaswam?. Iyar and, K.. 
P. Ramakrishna Aiyar, for the Petitioner. . 

Mr. K. Kutti Krishna Menon, for the* 
ReSpondent. j 

ORDER.—The Sub-Judge TM now sub-. 
mitted his report as.to the valuation and we: 
accept it. In three, of the Second’ Appeals : 
viz., in I079, 1089 and 1081 of 1917, the. 
value of the subject-matter of the suits. 
as,well.as that of the appeal to His Majesty: 
im Council is considerably over Rs. 10,000.. 
But in two of, them, Second Appeals Nos.. 
1082. and 1083 of. 1917, the value is. in 
each below Rs. 10,000. 

Though we differed, from the uberius 
Judge. on. the question. whether it was an. 
incident. of. the permanent tenures 
suit in these second, appeals that an.alien- 
ation. would not work: a forfeiture of.the 
tenure by itself, and that a custom had not 
been. proved, attaching such, an incident to 
those-tenures, our judgment was neverthe- . 
less an affirming judgment on the. whole, | 
and the.second.appeals were all dismissed. 
It, therefore, follows that, even in the three, . 
second appeals first, referred. to above, . 
there must. be substantial questions of law. 
to justify a grant of leave to appeal under 
‘section. 1o, Civil Procedure Code (1908). 
The plaintiff had alleged that, according. 
to the, custom of Malabar, the tenurés in. 
questionswere subject to forfeiture on alien- 
ation and that the landlord was entitled 
to. re-enter and resume the property on such 
alienation. The Bench hearing the second, 
appeals. of which one of us was a member 
came to the conclusion that such a custom . 
had. not been established. The main point . 
taken.by the appellant in the appeal to the . 


Privy Council is that the. custom. has - 


‘been. established by the evidénce given., 
The question whether a custom, has been 


established. or not is a question.of law 
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“in 


. these cases, under section IQ9: (c); o 


— dar 
k 


orm. . 


_in these ‘second’ appeals’ is clear, for the. 
second: appeals -failed as thé result of:our 
view on, the question.- The question was, 


‘treated ‘as a question of law of sufficient | 


importance, the tenures being | similas 
to the ones here as to lead to-a subsequent 
. référence to the Full Bench whose judg- - 
ment is réported as Ayyakutti v. Krishna. 
Patter (ï). - We think the question-raised, 
viz., whether the permanant tenures known ' 
as Karambari-and Adimayalana in Malabar 
have the incident of forfeiture on alienation 


attached to them by custom di notis a sub m 


"A ME 


stantial question of law. and- of general int f 
terest in Malabar. an 

We, therefore, certify. that the. TE l 
appéals ‘mentioned ` above first are fit’ 
cases. for ` appeals.. to His. Majesty: 
in’ Copncil snder sections: 109. s 
and ‘rro, Civil Procedure Code. (1908)... 

' Ás -regards . the “two remaining ones,” 
we doubt whether. „O. XLV, 1. 4 ilb : 
justify their. consolidation. as prayed. for, J 
as: the. suits: from whichothey arose were: 
defermined“by, the’ Fitst Court that ofthe,” 
District ` Munsif. "by sepatate judgments’ 
though: in deciding the: questions, common, : 
tov. all; “that, ‘Court: wrote : a’ common: 
judgment: Soe ME T SM th 

“But, we think. leave may ‘be granted j in 
of. the. . 
Civil Procedüre Code, aş the question raised 
as stated above is a’ substantial quéstion. 
of. law- of general interést in. Malabarand.’ 
as the seme, question arises- in. second... 
appeals in which, we. hav; already given 
leave, we think it. may be considered ‘in , 
these case; also. 

As to those two. second appeals wa cer-..; 
tifythat they a € fit cases for appeal undet 
céction 109 (c) of the Civil Procedure Code’ * 
the question arising being the one formus " 


3} 


tc 


d -- 


lated above. fy. “ae i om. a 
"V. N. v. ] Ass grante.: 
' (r) 65 Ind. Cas..9 942; 4s. M.3 M. 394i. (1922) - M... 

AN. 192; 43:M.. Le. J. 17, 15 


"s 650;.31 M. Do 
T.. 3; (1922) A. I. on ^ az. (P a ae 


* + 
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though it Bás.to be inferred from the facts `” 
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p ,That- it is a substantial question 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 164 
OF 1920. 
August 20, 1922. 
Present :—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 


NITTALA ACHAYYA (DEAD) AND OTHERS- 


—PLAINTIFF AND HIS LEGAL 
REPRESENTATIVES—APPELLANTS 

. VEFSUS 

NITTALA VELLAMMA AND OTHERS 
DEFENDANTS-—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), ss. 16 (d), 

20 (c)—Suit to declare Will forgery and for cancel- 
' lation— Place of  swing—" Cause of action,” 
meaning of. 

‘Where a document affects the right of a person 
to any property, the cause of action for a suit by 
him to declare the document void arises not only 
where the document is executed, but also where 
the property itself is situated. [p. 921, cel. 1.] 

A suit by a reversioner for a declaration that a 
Will set up by the widow, alleged to have been 
executed by the last male owner,is a forgery and 
is void as against him and for obtaining its 
cancellation may be instituted in any of the Courts 
having jurisdiction over any of the properties 
mentioned in the Will, under section 20, clause 
(c) of the Civil Procedure Code. [p. 92r, col, 1.] 

In such a suit, the reversioner's allegation that 
he is entitled to succeed to 
on the death of the widow if he survives her, and 
the threat to his rights involved in the setting up 
of a forged Will by the widow, constitute parts 
of his cause of action within the meaning of section 
20 (c) of the Civil Procedure Code, [p. 921, col.2.] 

For the application of section 16 (d) of the Civil 
Procedure Code, it is not enough to say that the 
relief granted in the suit will indirectly affect 
the rights in immoveable property ; the suit itself 
must be for the purpose of determining such rights. 
Íp. 921, col. r.] . < 

The words “cause of action " mean the whole 
bundle of material facts which it ig necessary for a 
plaintiff to allege and prove to obtain the relief 
he claims in the suit. [p. 921, col. 2.] 

Manepalli Mangamma v.. Manepalli Sathiraju, 
37 Ind, Cas. 681; 31 M. L. J. 816; 5 L. W. 246 and 
Rajabhai Narain v. Haji Karim Mahomed, 
47 Ind, Cas. 708; 35 M. L. J. 189; (1918) M. W. N. 
521; 24 M. L. T. 209, referred to. 

Per Venkatasubba Rao, J —There is no difference 
between moveable and immoveable property in 
regard-to the application of section 20 of the Civil 
Procedure Code. (p. 923, col. 2.] 

Banke Behari Lal v. Pokhe Ram, 25 A. 48; 
A. W. N. (1902) 179 and Hadjee Ismael Hadjee 
Hubeeb v. Hadjee Mahomed Hadjee Joosub, 
13 B. L. R. 91; 21 W. R. 303, referred to. 

Appeal aga.nst the order dated 26th 
January 1920 of the' Court of the Tem- 
porary Subordinate Judge, Rajahmun- 
dary, in Original Süit No. 68 of rọrọ (Origi- 
nal Suit No. 67 of 1918 on the file of the 
District Court, Godavari). 
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Mr. Y. Suryanarayana, for the Appellants. 
Messrs. G. Lakhshmenna and 4. Satya- 
narayana, for the Respondents, 


JUDGMENT. 

Krishnan, J.—'The question for our de- 
cision in this case is whether the lower 
Court was right in hold’ng that it had no 
jurisdiction to try the present suit. ` . 

The suit is one brought by the plaintif 
as one of the two nearest reversioness to 
the estate of a deceased H'ndu for a dec- 
laration that the Will set up by his widow 
as having been executed by him and as 
giving. her absolute right in his 
properties js a forgery and is void against 
him and for obtaining its cancellation. 
The suit was filed originally in the Dis- 
trict Court of Godavari and was transferred 
by the District Judge to the Temporary 
Subordinate Judge of Rajahmundary for 
disposal. That Judge has held, applying 
section 20, Civil Procedure Code; that the 
cause of action arose wholly within the 
jurisdiction of the District Court of Kistna, 
and that as the parties were all admittedly 
resident within that jurisdiction, that Court 
alone could try the case and has directed the 
plaint to be returned to the plaintiff to bé 
presented to the proper Court. . 

Now, it is conceded by the respondents 
that though the bulk of the properties 
dealt with by the Willlie in Kistna District 
some moveable and immoveable properties 


Jare in the Godavari District. The Sub- 


ordinate Judge has held that that fact did 
not affect the question of jurisdiction but 
it is argued before us that he is wrong:on 
that point, It is contended that section 16, 
clause (d), Civil Procedure Code, applies to 
the case and gives jurisdiction to the Go- 
davari Court as some of the immoveables 


- included in the Willare within the Court's 


jurisdiction, and though the Kistna Court 
has also jurisdiction, section 16, Civil Pro- 
cedure Code, gives the choice of the Tribunal 
to the plaintiff. Clause (d) refers to suits 
"for the determination of any other right 
to or interest in immoveable property," 
It seems to me difficult to apply that des- 
cription to the present suit for there is 
no prayer in the plaint for the determi- 
nation of any such rights. All that it 
asks for is a declaration and the can- 
cellation of the Will on the ground that 


Lol 
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itisa forgery. For, clause (d) to apply, 
the suit must be expre: sly for the purpose 
indicated in it. It is not enough,in my 
view, for the clause to apply, to say that the 
relief granted in the suit would indirectly 
affect rights in immoveable property but 
the suit itself must be for the purpose of 
determining such rights. No doubt, as a re- 
sult of setting aside the Willin the present 
case, the reversioner's rights in the estate 
will be safe guarded but there is no prayer 
for declaring what those rights are and over 
what properties they exist. In fact, in 
the present case the Court need not trouble 
itself to enquire what the properties are 
which are dealt with by the 
longasitisclear that plaintiff has a suf- 
cient interest in them to be able to maintain 
the suit for its cancellation. 

If we apply clause (4) to a suit such 
as this to set aside a Will as a forgery 
merely  beacuse it happens to deal 
with immoveables, and as we have 
to apply a different rule under 
section 20, Civil Procedure Code, to 
similar suits about other Wills which do 
not happen to dispose of immoveable 
properties, we introduce a difference bet- 
ween two similar classes of cases which, 
I think, it is desirable to avoid. Further- - 
more, if clayse (d) is to be applied the suit 
ean be brought only in the place where the 
immoveable property is situate and no- 
where else, as section 16 makes it imperative 
that the suit shall be instituted in the Court 
within the local limits of whose jurisdiction 
the property is situate. The application 
of section 20, Civil Procedure Code, will 


“be excluded as that section is ''subject to 


limitation aforesaid” and as a result it would 
follow that the suit could not be instituted 
where the parties reside or where the Will 
is alleged to have been executed or issought 
to be enforced or where the bulk of the prop- 
erty is situate if moveable, unless these 
places coincide with the place where the 
immoveable property is. "That is another 
result that will flow from applying clause 
(d) which cannot easily be accepted unless 
thelanguage of the provision clearly com- 
pels us to do so. 

All difficulty is avoided if we restrict 
clausé (d) to suits brought for the purpose 
of determining rights similar to the rights 
dealt with in clauses (a) to (c) as "ue lan- 
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guage plainly shows. The present suit 
is clearly one falling under section 39 of 
the Specific Relief Act (I of 1877) as Illustra- 
tion (b) tothe section shows. For such a suit, 

it seems to me the proper section applicable 
is section 20, Civil Procedure Code. That 
gives three alternatives for deciding the 
place ofsuing. Clauses (a) and (b), however, 

cannot berelied on in the present case to 
give jurisdiction to the Godavari Court for 
none of the defendants resides or carries 
on businessor works for gain in Godavari. 

Clause (c), however, is relied on for the pur- 
pose. That clause gives jurisdiction to 
the Court within whose local limits the 
whole or any part of the cause of action for 
the particular suit arises. The meaning of 
the words ' cause of action" in this clause 
has been considered in several cases, and 
they have been held to mean the whole 
bundle of materialfacts which it is neces- 
sary for a plaintiff toallege and prove 
to obtain the relief he claims in the suit. 

See Manepalli Mangamma v. Manepalli 
Sathiraju (x) and Rajabhai Narain v. 

Haji Karim Mahomed (2). ‘Now, in a suit : 
to set aside a Will the plaintiff must allege 
that he has an interestin one or more of 
the properties dealt with init to enable him 
to maintain a suit for its cancellation. 
Under section 39 of the Specific Relief Act, 
plaintif must allege that ifthe instrument 
challenged is left outstanding it will cause 
h'm serious injury ; and to be able to allege 
that, he must have aninterest in the prop- 
erty, which will be jeopardised if the Will 
is not cancelled Whatthe plaintiff in the 
present suit has stated is that he is one of 
two nearest reversioners to the estate; or, 
in other words, he will be entitled to suc- 
ceed to a share in the whole estate on the 
widow’s death if he survives her, Such 
an interest has been recognised as giving 
aright of suit for a declaration. His allega- 
tion of interest and the threat to his rights 
involved in the setting up of a forged Will 
by the widow are thus, according to the 
definition, clearly parts.of his cause of action 
and as he claims the same interest in the 
Godavari properties as in therest of the 
properties, part of his cause of action, viz., 


"uu 37 Ind. Cas. 681; 31 M. LJ. 816; 5 LW., 


ae .47 Ind. Cas. 708; 35 M. ee J 189; (1918) 
M, W. N. 521; 24 M. L. T. : 


a 
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that: with: reference to Godavari’ properties, 
‘must be held to-have arisen in Godavari, just 
inthe sameway aspart ofthe cause of action 
viz, that with reference to the Kistna prop-- 
has arisenin Kistna.. On this view 
the Godavari Court had jurisdiction equally 
with the Kistna Court to try this suit under 
section .20, clause (c) Civil Procedure 
Code. This is a-case which more than one 
Court hasjurisdiction to try and the choice 


‘of the Tribunal was in the first instance in 


the plaintiff: But if an application had -been 
made under section. 22, Civil Procedure Code, 
this Court could have considered in which 
of those Courts it would’ be more conve- 
nient to have the suit tried; but no such 
application has been made. and it is not 
necessary to express any: opinion on the 
point at present.. aot | 

For the above reasons, the order: of the 
Sub-Judge is- set aside and he is directed 
to take the plaint on his file again and to 
dispose -of the suit according to law. The 


costs up to.date willabide and follow the. 


~ 


result.. 

Venkatasubba. Rao, J:—In the plaint it 
is stated that the husband of the frst 
defendant died. at Tanuku in the Kistna Dis- 
trict, that: his paternal ^ uncle and father 
concocted. a Will which purported to. have 


been executed. by him at Nandapaka, also. 


in the District of Kistna, that the said Will 
was presented by the first defendent for 
registration to the Sub-Registrar of Tanuku 
who.refüsed to registerit, but that on ap- 


peal to the District Registrar, Kistna, Hie. 
The properties, 


ordered its registration. 
affected. by the’ Will are situated. in the 
District of Kistna excepting three items of 
land in the . taluk. of Razole in the Godavari . 


District. The cause of actionis alleged in - 


the plaint to have arisen within the juris- 
diction of the Godavari Court on the: ground. 
that the said three items of land are situ- 
ated in the District of Godavari. The plaint- 
iff, as the nearest male reversioner entitled 
to.the estate after the death of the first and. 


- the: third defendants, the wife and the 


mother respectively’ of the deceased person, 
has filed this suitfor a declaration that the 
Will is. a forgery: and does not affect his, 
rights in the property. The suit was filed in 


thé District Court of’ Godavari: and was,, 
transferred. to the Court of the. Temporary ^ 
^ . also-arises. If the document is sought to. 


Subordinate Judge of Rajahmundary.: 


€ 


| INDIAN:.CASE&; ` 
NITTALA ACHAYYA V. NITTALA VELLAMMA. . 


{rg 
‘The Sub-Judge held that the suit could ` 
not be regarded as one. for: determina-. 
tion of any right to-orinterest in immove-- 


able propérty falling within section’ 16 


clause (d), Civil Procedure Code; that no part: 
of the cause of action arose within the juris 
diction of ‘the District Court under section’ ` 


.20, clause (e) and he accordingly returned: 
‘the plaint: for presentation to the proper 


Court, i 
The-only relief prayed for in this suit is 
that it may’ be declared that the Willis 


'a.forgery and is inoperative.: It cannot, 


therefore, be said that the suit falls within | 
section 16, clause (d), Civil Procedure Code, 
and the Sub-Judge was right in holding 
that the suit is not one for the determina- 
tion of any right to orinterest in immove- ` 
able property. - l 

- The question, however, has the cause 
of action’ arisen wholly. or in part within 
the jurisdiction of the Godavari Court, 
is more difficult -to decide. ‘No authority 
has been cited to us bearing on the sub- 
ject but on a careful consideration it seems: | 
to me that a part of the cause of action has: ` 
in this case arisen within the jurisdiction 
of the Court in question. The cause of action 
has been held to meen every fact or the 


` 


bundle of facts which it is. necessary, for 


the plaintiff to prove before he .cen succeed! 
in his suit. It is not limited.to the infrac- 
tion of the right but it is this plus the right’ 
resident in the plaintiff. Totake anexample: 
in the case of contract, the cause of action 
means both the making of a contrect and . 
its breach. In a suit for a legacy against 
en administrator, the grant of adminis- 
tration, ‘or a reward. for apprehens’on 
and conviction of a thief, the convic:ion, | 
on a life policy, the death of the assured, ` 
arc. parts of the respective causes of'action. 
(See Woodroffe and Amir Ali's Civil Pro- . 
cedure Code, Second Edition, page 183). 

The reasoning that will apply to the case . 
of a Willof this character will be the same 
as that applicable. to a.document alleged. 
to have been brought about by the excercise 
of undue influence or fraud. At the. place 
where the document orthe Willis executed, 
a part of the' cause of action certainly:arises., 
It is equally clear’ ‘that where the whole 
or a part. of ‘the fraud ‘or undue influence: 
is.practised or excercised the cause of. action: ` 
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be used to. the.detriment of a person at 
a particular place, the cause of action 
daubtless . arises. also at that place. 
Banke - Behari Lal v.  Pokhe Ram . (3) 
I fail to see, then, why, if the 
document affects the right of a person to a 
property. situated at any place, the cause 
of action does not arise in that place. The 
mere existence of. the instrument apart from 
any specific act of the person who. relies on 


the document, prejudicially affects the right 


of thé plaintiff to the property. Iftheinstru- 
ment is left outstanding it constitutes 
a menace. to. his right; in 1egard to 
the property which is within 
-paritcular area, it is. not merely. when 
the defendant seeks to enforce his rights 
under the instrument that harm results 
to the plaintiff. As. I observed above, 
it cannot bedenied that the cause of action 
arises’ at a place -where the document is. 
sought to be enforced independent of the 
circumstance of its having been executed 
or the fraud having been practiced at an 
altogether different place. But why should 
that act on the part of the defendant be essen- 
tial to the cause of action arisingwitin that 
place if, as a matter of fact, there is within 


it somé property wich the document affects : 


and to-which the-plaintiffis entitled ? There 
is.no reason to limit the term‘ cause cfac- 
tion” as used in section 20 of the Code of Civil 
Procedure ; it applies to all suits of whatever 
nature subject to the limitations in the 
preceding sections. In the present” case 
one of the material facts to be proved to 
entitle the plaintiff to succeed, is that he is 
interested in the prcperties within the juris- 
diction of the Court of Godavari. In 
Hadjee Ismael Hadjee Hubeeb v. Hadjee 
Mahomed Hadjee Joosub (4) (a suit to set 
aside a release in Calcutta oi the plaintiff's 
interest of. certain: pioperty: in. Bombay) 
Couch, C. J., made the following: observa- 
tions in. the course of his judgment. 
“The fraudulent representations which 
led to tlie execution of the release may have 


been made, and the release may have been. 


executed here; but the cause of action in 


this case consists of more than that. It. 


includes tlie effect of the release upon the 
plaintiffs share of the prope:xty ; if there 


had been ifo property, the execution of the 


(3). 25 A.. 48;.A. We N: (1902) 179. : 
(fr. 13B.. Re OF. 28 We Ro303e 7 
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release would not have injured the: plaintiff 
in any way. In orderto.constitute a cause 
of action, there must be an injury to bim 
from the operation of the release, Then, 
where did the release take effect ? Where 
was. it operative ? The property was in 
Bombay.” 

It was held that-a part of the cause of 
action arose in the place where the property 
was situate and the release took effect. I 
respectfully adopt the argument contained 
in the passage quoted above. ed 

"To. hold. otherwise- would. lead to an ano 
maly. If a documentis executed at place. 
A. “and if the whole property affected by the:. 
document is situated at place B: why should 
the plaintiff not have aright to seek relief 
at the place where the property.is situat- 
ed, that is, where his rights are affected ? - 
Ifa person is a resident of and owns property 
at Madras and if a-stranger claiming right 
to that property executes a document at 
Allahabad disposing of the property, it seems 
unreasonable to holdthata part-of the cause 
of action does not arise within Madras but 
that the aggrieved person must institute 
a suit only at Allahabad where thereis no 
paiticle of property belonging.to him, al- 
though inasuit to set aside sucha document 
the most essential facts which give the plaint- 
iff a right to relief or the existence of the 
property and hisinterestinit. Inthe view - 
I have taken thereis. no difference between 
mcoveabie and immoveable property in re- 
gard to the application of the section in. 
question. If the. pi operty in this suit within 
tLe District Court of Godavari happened to 
be a sum of money instead of three items 
of land my decision, would still be tke 

ame. °° 
i For these reasons, I agree in the o1ter 
proposed by my learned brother. 


"X. N. V. 


N. H. Case rem 1521, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 756 OF 192r. 
November 29, 1922. 

. Present:—Mr. Ju tice Gokul Prasad. 
WALI MUHAMMAD AND ANOTHER— 

DEFENDANTS—AÀPPELLANTS 
UE? SUS 
ANTOO KOXERI—PLAINTIFF— 
RESPONDENT. 

_ Specific Relief Act (I of 1877), ss. 8, 9—Suit 
for possession based on title—Title not proved— No 
decree for possession can be given. 

In a suit for possession of a certain plot of land 
based on title, the plaintiff cannot succeed on the 
ground of possessory title, if he fails to prove his 
real title. 


Lachman v. Shambu Narain, 7 Ind. Cas.- 495; - 
33 A. 174; 7 A. L. J. 1078, relied on. l 

Umrao Singh v. Ramji Das, 22 Ind. Cas. 622; - 
36 A. 51; xx A. L. J. 1012, distinguished. 

Second appeal from the decree of the 
District Judge, Azamgarh, dated the 9th 


February 1921. 
Mr.. M. L. Agarwala, for the Appellants. 


Mr. G. Agarwala, for the Respondent. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit brought by the 
plaintiff for possession of certain plots, 
and damages on the ground that they were 
the occupancy holdings of the, plainitff 
and the defendants had wrongfully dis- 
possessed him, The defence taken was, 
so far as two of the plots were concern- 
ed, the defendants had nothing to do with 
them and as to other plots the defence was 
that the defendarts had got a lease of 
these plots from the Zeminday on the 
7th of July 1919, that they. had sowed 
the crop and reaped it and that the plain- 
tiff was not entitled to any damages. 
It appears that one Ram Jiawan,the own 
brother of the plaintiff, was the recorded 


occupancy tenant of these plots and after. 


Ram Jiawan’s death the name of his 
widow was entered on these plots. After 
the widow’s death in 1919 the plaintiff 
claimed the holding as occupancy tenant. 
The Zemindar apparently disputed this 
and gave a lease of some of the 
plots to the edefendants on the yth 
of July rgrg, as stated above. It appears 
further that five days later, that is, on 
the 12th of July 1919 the plaintiff put in 
an application against the Zemindar under 
section 95 of the Tenancy Act for a dec- 
laration of his rights as a tenant. This 
- suit succeeded in the Assistant Collector's 
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Court and the appeal in that suit taken 
by the Zeminday to the Commissioner 
has, I am informed, been dismissed after 
the decision of this case by the lower Appe- . 
llate Court. The present suit was decreed 
in part by theMunsif who awarded posses- 
sion to the plaintiff and decreed Rs. 36 as 
damages. The defendants went upin appeal 
and that appeal has been dismissed. They - 
come here in second appeal. Their first 
contention is that the learned Judge of 
the lower Appellate Court having decided 
the question of title against the plaintiff 
should have dismissed the plaintiff's claim, 
and not given a decree on what he supposed 
to be.an anterior possession. Itis not very . 
easy to understand what title this anterior : 
possession gave. 'The present suit was 
not brought until June, r920,that is to 
say, more than six months after the lease 
in favour of the defendants. According 
to the plaintiff the defendants took away , 
his crop in March 1920 and unless the 
learned Judge of the lower Appellate Court 
meant to hold that the suit was within 
six months of that date his decree is mean- . 
ingless, So far as the question of plain- , 
tiff’s title as an occupancy tenant was 
concerned, the learned Judge has not come 
to any definite ' conclusion but had left 
the question undecided. In the concluding 
part of his judgment he leaves aside. 
title and says that 
the plaintiff is entled to recover possession 
of his holding on the strength of his 
previous possession. The present suit was 
based on the question of plaintiff’s title and 
he could not succeed-on the ground of 
possessory title in case he failed to piove | 
his real title. This is clear from the Full. 
Bench case of Lachman v. Shambu Narain: 
(I) to which the learned Judge, curiously | 
enough, has referred in his judgment. 
The case of Umrao Singh v. Ramji Das 
(2) has no application to such a care where , 
the suit was based on the plaintiff's title 
and not on the basis of possessory right 
only. As the learned Judge of the lower 
Appellate Court has not given a definite. 
finding on the question of plaintiff's title. . 
I refer:the following issue to him for dis- 
posal :— 

(r) 7Inud.Cas. 495; 33 À. 174; 7 A. L. J. 1078. 

(2) 22 Ind. Cas. 622; 36 A. 51; 11 A. Ln J. 1012 
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Is the plaintiff an occupancy tenant 
of the land in dispute and is his claim 
for possession within time ? 

No further oral evidance is to be receiv- 
‘ed. The issue is to be decided on the’ 
evidence actually on.the record with such 
additional documentary evidence which 
the parties might think fit to produce. 
On receipt of the finding the usual ten 
days will be allowed for objections. 

N. K. | 


MADRAS HIGH COURT. 
STAMP REGISTER No. 8201 OF 1922. 
December 4, 1922. 

Present -—Sir Walter Schwabe, Kr. 

Chief Justice. 
PERUMALL  CHETTY-——APPELLANT 
VEVSUS 
W. KANDASWAMI CHETTY 
— RESPONDENT. 

Madras Original Side Rules, App. II, Nos. 35, 
36—JDecision in contentious Probate suit, whether 
* final. judgment’’. 

The deicsion of a Judge sitting on the Original 
Side in the High Court in a contentious Probate 
suit is a ‘ final judgment, '' so that a memorandum 
of appeal from it comes under Serial No. 35 of the 
Appendix II of the Original Side Rules.as being 
from a “final judgment” and not under Serial 
No. 36 as being from ‘“‘any other judgment or 
order”. 

Mahomed Ishack Sahib v. Mahomed Mohidin, 
70 Ind. Cas. 813; 43 M. L. J. 436; 16 L. W. 210) 
(1922) M. W. N. 511; (1922) A. I. R. (M.) 421; 45 
M, 849, In ve Chinnery, Ex parte Chinnery, (1884) 
12 Q. B. D. 342 at p. 345; 53 L. J. Ch. 662; 50 L. 
T: 342; 32 W.R. 469; I Morrell 3r, distinguished. 

Inve Moore, Ex parte Faithfull, (1885) 14 Q. B. 
D. 627 at p. 633; 54 L. J. Q. B. 190; 52 L. T. 376; 
33 W. R.438; 2 Morrell 52, In ve Alexander, Ex 
parte Alexander, (1892)1 Q. B. 216; 61 L. J. Q. B. 
377; 66 L. T, 133; 40 W. R. 202; 9 Morrell 13 
ail Qaslow v. Co nissioners of Inland | Revenue, 
(1890) 25 Q. B. D. 465; 59 L. J. Q. B. 556; 63 
L. T. 513; 38 W. R. 728, relied on. 

Original Side Appeal sought to be pre- 
ferred against the order and judgment 
of Mr. Justice Krishnan, dated the 
31st of March 1922, passed in the 
exercise of the Ordinary Original  Tes- 
tamentary, Jurisd:ction of th: High Court, 
tn the matter of the Will of Gopt Ammal 
deceased ın T. O. S. No. 2 of gar, in 
O. P. No. 77 of 192r. 


Mr. G. Krishnaswami Atyar, ior the 


. Appellant. 


The Advocate-General (Mr. C. P. Rama- 
swami Aiyar), for the Government Solicitor, 
on behalf of the Govrnment. 

JUDGMENT:—This is a matter which, 
acting under section 5 of the Court-Fees 
Act, VII of 1870, I have referred to myself 
to decide, the difference having arisen 
between the officer whose duty it is to see 


that any fee is paid and the suitor as to 


the necessity of payment of the fee. 
The question is, whether the decision of 
a Judge sitting on the Original Side ina 
contentious probate suit is a final judg- 
ment, so that a memorandum of appeal 
from it comes under Serial No. 35 of Append- 
ix II of the Original Side Rules as being 
from a “final judgment" or under serial 
No. 36 as being from‘ any other judgment 
or order." "The nature ofthe proceedings 
in contested probate süits is clear from an 
examination of the rules on the Original 
Side. By rule 474, where a caveat had 
been entered, the petition which had been 
previously issued by those claiming to be 
the legal personal representatives to ob- 
tain the -probate, and the caveat, shall be 
numbered and registered as a suit, in which 
the petitioner shall be the plaintiff and the 
caveator shall be the defendant. Later 
sections provide that the petition and the 
caveat are to be taken as the plaint and 
the written statement of the defendant 
respectively; and there are provisions made 
for the hearing of the matter, and for the 
payment of costs. It.is argued that the 
decision arrived at by the learned Judge 
who tries the matter as a suit is not a final 
judgment, and this argument is based on 
a passage in In re Chinnery, Exparte Chin- 
nery (I)inthe judgment of Co ton, L. J. ` 
In that ca: e he had to consider *he me ning 
of the words, "final judgment" in s:ction 
4 of the Bankruptcy Acc, 1883, which ran 
*ifac editor has obtained a final judgm nt 
against him. for any amount, execution 
whereon has not been stayéd, and if bank- | 
ruptcy notice has been issued the Court 
may make a receiving order." Cotton, 
I.J., observes: "I think we oughtto give 
to the words ‘final judgment’ in this 


(x) (1884) 12 Q. B. D. 342 at p. 345; 53 L. J. 


Ch. 6625 50 L, Y. 342; 32 W. R. 469; 1 Morrell 51. 
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. sub-section ‘their, strict and proper mear- 
ing, i.e., a judgment obtained in an action 
. by which.à previously existing. liability 
. of the. defendant. to the plaintiff is ascet- 
tained or established—unless there is some- _ 
‘thing to show an intention to'use the words.. 
. inamoreextendedsense.". But these words | 
have been explained: by Lord Selborne,L.C., 
in Inve Moore, Ex parte-Faithfull, (2) as. 
: being expressions to be ‘‘taken in :connec- 
tion with the particülar facts of the cases 
in.relation to which they are used," and 
"she gave another.definition of "final judg- 
^. quent". to. this: effect: “To constitute:-an 
order.a final judgment nothing more. is 
necessary: than that there should be a proper 
. litis contestatio, and-a final: adjudication 
- between the parties to it on the. merits.” 
hat was followed in In ve. Alexander, 
Ex parte Alexander. (3) - and in Onslow 
v. . Commissioners of  Inland-Revenue (4) 
M. R., states the 


ae 


“was a judgment. 
have not the least doubt. 


' ment, there i 


“indeed be a re bl 
lay from such a decision. Indeed, in. this 
(2) (1885):4 Q. B: D. 627 at p. 633; 54 I. J.. 
Q. B. 1907,52 L. T. 376; 33 W.R. 438; 2 Morrell 52, 
(3) (1892) 1°Q. B. 216; 6r Je J- O. B. 377; 
66 Ty. T. 133: 40 W. R. 202; 9 Morrel r3. ./ 
SD ioe 25 ‘Q. B..D.'465; 59 DJ. rQ. B. 
seg 5663 Lea De 513» 38:W. Re 7294 tos se 
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the. appellant is: driven. to ‘contend, 
that for the’purpose of paying ‘Court-fees 
it is not a judgment at all, but for, the 


“purpose of an appeal, itis a judgment. 


:wish to say one word :about ‘the ' de- 
cision of my brother, Coutts-Trotter,- J., 
in -Mahomed ..Ishack Sahib- v. Mahomed 
Mohidin.-(5). -In that case there. was 
an appeal againstian orderon an application 
under the Guardians and Wards Act. ‘The 
learned Judge said “if anyone were asked 
whether this was a judgment or order, 
he would certainly say it is an order," 
and he held that it was an order and a 
final order. Applying his language I should ` 
say, if anyone, were asked whether this - 
was a -judgment. or an order, he .would 
certainly ‘say ii. was a judgment, it being 
quite different from an order on au ap- 
plication to a Court under the Guardiaus 
„and Wards Act. | 

It was argüed.in that case that serial 
No. 35 in -Appendix .II was intended to 
include the final'orders in the word ‘ judg- 
ment" and the learned Judge held that 
it did not. The Advocate-General in this 
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SHAM DAS-BHIM SAIN V. KALU RAM-BÁSHESHAR NATH.. 


- PESHAWAR JUDICIAL COMMISSIONER'S - 
"S COURT. | 


SECOND CIVIL APPEAL No. 39-2 OF 1923. 
April Ir, 1923. 
Present:—-Mr. Pipon, J. C. 

Firm SHAM DAS BHIM SAIN 
or THANA, MALAKAND AGENCY— 
DEFENDANTS—APPELLANTS 

T YEN STLS 

Firm KALU RAM-BASHESHAR NATH 

OF PESHAWAR-—PLAINTIFFS— 
RESPONDENTS. 

Frontier Crimes Regulation (I I I of 1901), ss. 8, 
So-—Proceedings under s. 8 during pendency of suit, 
‘legality of— Jurisdiction of Civil Courts, whether 
ousted, : 7 

There is nothing in section 8 of the Frontier 
Crimes Regulation or in the Regulation.as a whole 
which makes any distinction between proceedings 
taken under the section between British subjects 
Ot between other- persons. [p. 929, col. 2.4 

No Officer exercising the powers of a Deputy 
Commissioner under section 8 of the Frontier 
Crimes Regulation can legally make a reference 
to a Council of Eldets under that section if a civil 


- suit is'already pending between the parties regard-' 


. ing the dispute between them. [p. 929, col. 2.] 
An illegal proceeding under section 8 of the 
Frontier Crimes Regulation cannot oust the juris- 
‘diction of a Civil Court to continue the trial of a 
civil suit which has been -legally instituted before 


it prior to any proceedings under section.8 of the . 


. Regulation. [p. 928, col. 2.] 
Second appeal from the order.of the Divi- 
sional Judge, .Peshawar, 
. December 1922, reversing the order of the 


Sub-Judge, Peshawar, dated the 28th April - 


. 1922. 

lala Radha Kishen, for the Appellants. 

ORDER.—The facts of this case are 
theses. A. contract was entered into bet- 
ween the parties to the present suit by which 
the firmof Sham Das-Bhim Sein wes to supply 
rice in the Malakand Agency to the firm .of 
Kalu Ram-Basheshar Nath of Peshawar, 
‘the rate fixed being Rs. 5-5-6 per maund. 


: A dispute arose between the parties. . The © 


firm of Kalu. Ram-Basheshar Neth con- 
tended that, as the price of rice had risen 
the firm of Sham Das-Bhim.Sain refused to 
‘supply the balance which they had con- 
tracted to deliver, while-the firm of Sham 
- Das-Bhim Sain and their two other partners 
‘Hari Chand and Ram Chand alleged that 
delivery had been made to Kalu Ram-Ba- 
sheshar Nath at Thana in the Malakand 
Agency and that theywere entitled to recover 
“a balance of about Rs. 4,000 from the latter 
on these deliveries... On.the roth. of January 


dated the goth: 


I922 the firm of Kalu -Ram-Basheshar 
Nath lodged a civil suit in Peshawar in 


- the Court of the District Judge to fecover 
: Rs. 3,904 from the firm of Sham Das- 


Bhim Sein. This suit wes transferred fot 
disposal to the Court of the Sub-Judge, ' 
Peshawar. It will be convenient in future 
to allude to the firm of Kalu Ram- Bashesher 


Nath as the plaintiffs and ‘to the firm 
of Sham Das-Bhim.. Sain and - their 
partners as the defendants. Eleven 


days. later, j.e., onthe 21st of .Januaty 
1922 the defendents made an application 


‘to the Political Agent, .Malakand, for the 
‘recovery of Rs. 4,078-9-9 from the plaintiffs. 


The Political Agent, Malakand, took pro- 
ceedings in the case and both parties appear- 
‘ed before him. Kalu. Ram-Basheshar Nath 
filed their pleas: and in them mentioned 


- thet a suit wes already pending between 


the parties in the Court’ of the Sub- 
Judge, Peshawar, and alleged that the pen- 
dency of- this suit was the reason for the 
counter-claim made against them in the 
Malakend Agency. ‘The parties before the 
Political Agent, Melekand, agreed to 
refer the dispute to . arbitration, but the 
arbitrators who were selected, eventually 


. refused to act. . The Political Agent, Mala- 


kand, then referred the dispute to a Jirga 
of Hindus selected by himself. - The’ pro- 
ceedings before this Jirga: were ex parte the 
representatives of .Kalu  Ram-Basheshar 
Nath having failed to appear. On the roth 
of April 1922 the Political Agent, Mala- 
kand, passed a decree ex parte in accordance 
with the finding putin by this Jirga direct- 
ing that the frm of -Kalu Ram-Basheshar 
Nath should pay Rs. 4,078-9-9 to the firm 
of Sham Das-Bhim Sain: Meanwhile, the 
proceedings continued .in ‘the -civil suit 
pending before the Sub-Judge, Peshawar. - 
On the 28th of April. 1922 the. Sub-Judge 


‘dismissed the plaintiffs’ suit holding that the 


dispute between the- parties had been ad- 


. judicated: upon by proceedings under sec- 
-tion 8, Frontier. Crimes Regulation, -before 
. the Political Agent, Malakand, and that 


the . decree . passed. under ..section 8, 


Frontier Crimes-Regulation,. was under the 
‘operation of séction 9 .(a) of the same 


Regulation, a final settlement, of the case 


aud thatit could not.bé called in question 
iby e; Civil Court. .. The :plaintifis appealed jto 


the Divisional Judge of Peshawar who-has 
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-held that the Political Agent, Malakand, 
acted without jurisdiction under section 8, 
Frontier Crimes  Regulaton, inasmuch 
as that section according to its own term 
comes into operation “if a suit is not pend- 
ing in respect of the dispute.” The learned 
Divisional Judge has pointed out that the 
civil suit was lodged 11 days before the 
application made under section 8, Frontiet 
Crimes Regulation,and that it was, therefore, 
pending 'when the proceedings before the 
Poitical Agent, Malakand, began. He 
has held, therefore, that the Civil Court 
must ignore the existence of the proceed- 
ings and of the decree under saction 8, 


Frontier Crimes Regulation, and had itself. 


jurisdiction to decide the dispute between 
the parties. He has accordingly remanded 
the suit for decision on its merits under 
O. XLI, r. 23, Civl Procedure Code. 
Against this order the defendants have 
appealed to this Court. 


One of the points put forward by the. 


learned Counsel for the appellants on this 
' appeal is that the Civil Court had in any case, 


“no jurisdiction to hear the suit, inasmuch as 


the cause of action arose in the Malakand 
Agency beyond the limits of British India 
- and not in the Peshawar District, and that 
the defendants were residents of that Agency 
and not of the Peshawar District. This 
contention may, or may not, be justified, 
but I consider that it is essentially one which 
the Civil Court itself must decide. 
not appear to me to be in any way connected 
with the finding now overruled by the Divi- 
sional Judge to the effect that the jurisdiction 
of the Civil Court was ousted by reason 
of the existence of a decree betwcen the 
parties under section 8, Frontier Crimes 
Regulation. It is open to the defendants 
in this case to plead in the Civil Court 
that the: jurisdiction of that Court is 
ousted by reason of the caus: of action 
- having aris:n outside British India, or 
by reason of the defendants residence. 
That question has not yet been fought 
out and cannot be dealt with by me upon 
this appeal. What I have alone to consider 
on this appeal is whether or not the trial 
Court was correct in holding that its juris- 
diction was ousted merely by reason of 
the decree passed by the Political Agent, 


Malakand, under section 8, Frontier Cri- - 


mes , Regulation. 
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It does: 


[1923 


The learned Counsel for the appellants 
takes up the perfectly intelligible position 
that the decree passed under section 8 
whether passed wrongly, or rightly is an 
actually subsisting decree and that, under 
section 60 of the Frontier Crimes Regula-. 
tion, it cannot be called in question or sat 
aside by any Civil Court. He argues that 
if the present plaintiffs wish to set aside 
that decree, their proper remedy is to move 
the Chief Commissioner of N. W.-F. Province 
to set it aside in the exercise of his revi- 
Stonal jurisdiction under the Frontier Cri- 


mes Regulation. He contends that this was 


their only remedy. I'am prepared to con- 
cede the correctness of this argument up to 
a certain point. The decree certainly cannot 
be actually set aside by a Civil Court. Even 
if the finding of the Civil Court conflicts 


. with that decree, the decree could not be 


finally extinguished unless and until. the 
Chief Commissioner had set it aside in the 
exercise of.the powers of the revision. 
This, however, is not the same thing as 
holding that the Civil Court cannot pro- 
ceed at all with the suit which is before it. 
The learned Couns=l for the appellants 
argues that in doing so it must necessarily 
“call into question " the decree of ‘the 
Political Agent, Malakand. I think that 
it would be straining language to press 
this point to the extent to which the learned 
Counsel desires to press it. It appears to 
me that what the Civil Court is entitled to 
do is not to call in question the proceedings 


‘or the validity of the decree, but simply 


to ignore them. It is perfectly clear that 
Section 8 cannot, in any circumstances, 
legally come into operation at all when 
a civil suit is already pending. The Civil 
Court has entertained the suit with juris- 
diction, so far as this qucstion is concerned, 
to entertain it, and no illegal proceedings 
by any outside authority in contravention 
of the provisions of law could possibly effect 
its jurisdiction to continue the hearing of 
the case. I must agree with the.view taken 
by the learned Divisional Judge that au ille- 
gal proceeding under section 8, Frontier 


Crimes Regulation, cannot, in any circum- 
- stances, oust the jurisdiction of a Civil 


Court, to continue the trial of a civil suit 
which has been legally instituted before it 
prior to any proceedings under section 8 


. Frontier Crimes Regulation. 


Vol. 72] 


INDIAN CASES: 


929 


SHAM DAS-BHIM SAIN Y, KALU.RAM-BASHESHAR. NATH: 


.Another ground taken for the appellants 
is that the plaintiffs. Kalu Ram-Basheshar 
Nath must be regarded as having submitted 
to the jurisdiction of the Political Agent, 
Malakand, when they agreed to the selec- 
tion of certain specified arbitrators to decide 
the case. Iam unable to see, however, that 
this action on their part in any way consti- 
tuted a submission to the jurisdiction of 
that Court. On the contrary, they protested 
at the outset against the jurisdiction 
of the Court and never admitted that the 
suit against them could be heard in that 
Court. When their protest was either over- 
tiled, or ignored, they had no other alter- 


native except to protect their own interest 


by designating som: of the arbitrators, 
which the Political Agent should nominate. 
If they had failed to nominate arbitrators, 
their interest would have been seriously 
prejudiced by their having had no voice 
in the selection of the arbitrators. This 
did not, in any way, amount to a submission 
to the jurisdiction of the Court and cannot 
in any way operate to prevent them con- 
tinuing to challenge that jurisdiction in 
Subsequent proceeding. 
~ ¿Counsel for the appellants again puts 
forward. the argument that. the judgment 
of the Political Agent, Malakand, must be 
regarded as a foreign judgment within the 
meaning of section 13, Civil Procedure Code, 
and that it is, therefore, conclusive as bet- 
ween the parties. I am unable to follow 
this argument. It is urged that the Mala- 
kand Agency ís a foreign territory inasmuch 
as itis outside British India. On the other 
hand,itis admitted by the learned Counsel 
shat the proceedings with which we are deal- 
ing are proceedings under section 8, Fron- 
tier Crimes Regulation. I am unable to see, 
therefore, how they can be said to be pro- 
ceedings in a “Foreign Court" or to differ 
from any other proceedings taken under 
that Regulation. It is clearly laid down 
ings under section 8 cannot be taken if a 
suit is pending between the parties. There 
is nothing to show that this section is to be 
regatded as qualified or altered if such pro- 
ceedings under section 8 are taken in a 
-place outside British India. If the officer 
‘taking*those proceedings has any jurisdic- 
tion at all ín the matter, he derives 
jurisdiotion from section 8, Frontier Crimes 


39 


in section 8 of the Regulation that proceed-. 


Regulation, and from that provision of law 
alone. It might, no doubt, be argued 
that proceedings taken by him in any other 
capacity were proceedings taken under some 
other form of jurisdiction in force outside 
the limits of British India. I know of no 
precedent where such a plea has been raised 
before. But, in any case, it has never been 
denied in the present proceedings, and in- 
deed such a denial would be inconsistent 
with the appellants’ own case, that the 
Political Agent, Malakand, was acting 
under section 8, Frontier Crimes Regulation. 
I am unable, therefore to accept the argu- 
ment that section r3, Civil Procedure Code, 
has any connection with the present case. 
It is argued, again, for the appellants that 
cases in which the defendant is a resi- 
dent ot traus-border territory, are to be dis- 
tinguished from those in which the parties 
are residents’ of British territory. Here, 
again, I am unable to follow the learned 
Counsel's reasoning. There is nothing in 
section 8 or in the Frontier Crimes Regu- 
lation as a whole which makes any distinc- 
tion between, proceedings taken between 
British subjects or between other persons. 
I.can only assume. that the provisions of 
section8are to be read exactly as they stand 
and are to be construed literally. The only 
construction to be put upon{that section 1s, 
that no officer exercising the powers of. 
a. Deputy Commissioner under section 8; 
Frontier Crimes Regulation, can legally make 
a reference to a Council of Elders under that - 
section if a civil suit is already pending 
between the parties regarding the dispute 
between them. This being so, it is perfectly 
clear that the proceedings taken in the pre- . 
sent case under section 8 were invalid. 
I have no authority to set those proceed- 
ings aside, or to impugn the validity of 
the decree. The plaintiffs would, no doubt, 
move the Chief Commissioner in the light 
of these observations to pass such order 
as he may deem fit. It would appear, 
indeed, that the plaintifis had already. taken 
proceedings in this respect. Meanwhile, I 
can only hold that the jurisdiction of the 
Sub-Judge, Peshawar, has never been ousted 
with respect to the suit pending before him, 
and that the Divisional Judge had correctly. 
directed him to proceed with the suit on. 
its merits. 


The plea | that the section 8 decree 


oj 


operates as res judicata is also raised, but 
' gmecessitily fails-as no question- of . 
judicata could atiss as agalust my findings 
given above, . This appeal is rejected. 


Z. E. Appeal rejected. 


CALCUTTA HIGH. COURT. 
. Öm, Revision Case No. 385 or 1922. 
^. July 28, 1922. 
Present. -—-Justice Sir Lancelot Sanderson, 
Ka, Chief Justice, and Mr. jusnse 
< Richardsor. 
MOHIUDDIN CHOWDHURY 
(10. —Peti ioner 
VEVSUS 
AMINUDDIN CHOWDHURY AND OTHERS. 
—OPPOS TE PARTIES. 

M uhammadan Latw-—Wakt—Mutwalli, appoint- 
ment of — District Judge, powers of— Civil Procedure 
Code (Act V of 1908), S. 92, suit under, whether 
MECESSAYY. - 

A District. Judge has the powers of a Kasi under 
the Muhammadan Law in such. matters as the 
appointment of a Mutwalli, etc. [p. 931, col. x.] 

Where 'a deed of endowment provides that a 
vacancy in the-ofüce of AMutwalli should be filled: 
by à proper person being appointed to the office 
by a competent Court, "the District judge has 
power to make the appointment in accordance 
with the terms of the deed of endowment on appli- 
cation being made to him-on'ths occurrence of. a 


vacancy in the offiie, ani a suit fram2]d under _ 


section 92 of the Civil Procedure Code is not neces- 


sary tor ‘he purpose. [p. 931, col, I.) 


Jamila Khatun v. Abdul Jalil Meah, 49 Ind. 


Cas. 799; 23 C. W. N. 138, distinguished. 


Quaere :— Whether the order of the District 


judge in such a case is a judicial or an administra-, 
tive order. 


Miscelianeous Case No. 38 of 1921 of the 

Court.of thé District Judge, Sylhet. 

' Maulvi Nwr-ud-ain Ahmad (with him Babu 
Benoy:ndra Naih Palu), ior the Petitioner.— 
Tne rile is directed against an order 
appointing a Mutwalli by the Comt below: 
Ti was obtained by one who is interested in 
the ‘administration  of'the endowment.- 
in the v.llage. ` I am ot of the villagers. 
The office of the Muiwalit becoming vacant 


the leamed District Judge has - appointed” 


one in his place. “According | to th: deed 
of` endowment it is ptovided, ih: t ihe 
vàcdncy shoal “be fled ip ‘by-a ‘pious: 
Muhammadan t to be nominated by”, Ave I 


t en i 


a ot of e; wart bo» 
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pectable aud pious Muhammadaus of the vil- . 
lage. T: ese two persons nomináted and the. 
District Judge has -appointed one of them. 


: I.submit.th» appointment by Court. as 
: contemplated in the died imp'ied an ap-. 


pointment by the Kazi. Here the Disrtict | 
Judge acted as a mere Judicial Offixerand: - 
he had not the powers of a Kazi. He had - 


. no jurisdiction to decide an application — 


like this except under, section 92 of the 
Civil Procedure Code. See Jamila Khatun- 
v. Abdul Jalil Meah (I). v 

Maulvi Mohamed Saadullah, 
Opposite Party, was not 
reply. 


for the 
cailed upon to * 


JUDGMENT. 

Richardson, J.—This is a Rule obtained 
by .one Mohiuddin Chowdhury upon- the. 
opposite party to show cause- why the 
order. made bythe District Judge of Sylhet, 
dated the 51h March 1922, should not. be 
set aside. 

The order.relates to a Muhammadan en- 
dowment in the village of Phulbari, The- 
then Muiwalia had resigned and the office: 
was vacant. The | question before tke’ 
learned District Judge was the appointment 4 . 
of a new Mutwalli.. The «question was 
raised by an application O1 applications 
made to the learned Judge. to appoint» 
a Recéiver.and he has.deat-with it, às 
it appwars, in accordáuze withthe direction¢:: 
laid down by the 4otinder ju: the deed of” 
endowment. . 

The deed provides in effact, according” 
to the learned Di. trices Judge. and according - 
to the petitioner himself, that on a.vacaücy 
occu ring in the office o: M utwa, ic should- 
be fil ed by a pious Muhammadan, appointed’ 
by. a competens Court on the nomination- 
cf five iespectable. and pious’ Munam= 
madans of the vilage. : 

- Oa the pr.ent occasion five respectable 
aaa pious Muhammadans nominaied. oae. 
candidate and. five: otacr respectable and: 
pious Muhammadan; nominated . another 
candidate. The learned Judge held that: 
bo:h these candidates were duly. qualified: 
a. pious Muhamnadans to hold the office; - 
After fuily considering their ‘respective’ | 
c'aims, he appointed one of them as: 
M sili rina 


# 
ka 
te - e” 


< 


; qe 49. Ind. Cas. 799% 23 g W: x. J38.; 


at LÀ 


Voli ya} NE UI 


DHANNA RAM UV. CHHABII, DAS, ps de P 


- This Rule. was” obtained not by the -case; howéver, the-quéstion Whether the: 


ünsüccessful candidáte but by . another District Judge; acting as Kazi, might en-' 


Muhammadan ofthe village oii the footing” tertain an application to appoint a M awali, 
that he isa person interested in the ad- the-office being vacant, or whether the 


ministration .of the endowment; and the only course available for the purpose: "Was " 
Rule has-beeri argued on his behalf on two a suit under section 92 of the Code, Was . 


grounds. : left. undetermined, 


As to the fst ground I have no doubt “In. the present, case, without deciding: : 
that the District Judge: has, in such a the point, I am-not sure that the proceed=- 


matter'a$ this, the powers ofta Kazi and ings of the’ learned ‘Judge - are judicial’ 


. Was a competent -Cotirt within the mean- proceedings. at all...I am rathér dp 
ing of the deed of éehdowment. ` ' to.regard- them as proceedings of.an ad- 


- ‘The second ground is, that the proceed: ministrative’ character, but I express no 
ings of the learned District Judge were final opinioi to that "effect. 
without jurisdiction. It was argued that The leatned: ‘Judge decided that. the cadit: 
he had no jurisdiction to entertain any date whom he appointed: was a fit person”, 
petition or application for the appointment to hold the office.’ -If his proceedings were: 
of anew M'utwalli and that, in order to give administrative, there is arrend of the matter. 
him jurisdiction, a suit should have been If they wete, "judicial, ‘ho ground is dis- 
instituted ‘under the provisions of section closed for. our. interference in revesion.. 
92. of the Civil Procedure Code. In my Parties -interested who question the - 
opinion, there is no substance in this con-  propriety- of the áppointméent made ` by 
tention. The learned District Judge in the learned’ Judge. may of may Bot ther: 
making the appointment "has: mefely acted selves have a remedy. open to them by way. 


in accordance with the wishes and directions of suit under section 92 of- the Code ór- 


of the fonder himself as expressed im otherwise.” As to: that’ Y say nothing. 

the deed'of endowment. - éxcept “that ` “those who are dissatisfied. 
The‘ present ‘case, as it came before the must take such course as they may be advis-.. 

District- Judge and: -as it: comes before’ us; ed.to'take in the'circümstancés. .. 


raises, in thy opinion, no such question as “For thése reasons; this “Rule should; ini- 8 


is' conteniplated by section 92 of the Code. my opinion, be discharged’ with costs; tha: 
If may be assumed that - the endowiert hearing-fee being assessed... at . one...g gold. 


is a public trust created for purposes of a mohur. a 


+ +? 


charitable “or - religious nature. But the- “Sanderson;..¢ a f ágres a 
leafnéd. Judge had no alleged breach of  — unu m. EE Rui : dis ch 2; reed. 
trust to-deal with noris it-a case within SRS a .. ao 0 

the-méaning of the Statute in which “the oe uela ir Mei 
direction ‘of the Court" was."deemed mes  : 55 0 eT 
cessary-*for:the - administration". of. the edem LEM 
trust. The- District Judge was carrying out = o o E X NET "E 
a duty imposed upon him by the founder  ..... D M UE E 
and embedded by-the founder in the cote — . -s5 7: Ne oc x 
stitution of the trust. The case, therefore, ; A X E 


is clearly distingiushable. from the case » 
of: Jamila- Khatun v. “Abdu! Jalil Meah PESHAWAR. Tobtórài pone 


kd 


xx 


’ 
i 


(1) to which the learned Vakit for the-peti-- ~- ~ /SIONER’S: COURT. . vias 
tioner referred. us. "There, as’ the- report Pontina Civi, APPEAL NO: I2: io". a 6. 
shows, the. wakfnama éontained .no DIOS. dé. Wee January.3r, 1023. .. n ae 
visions for the appointment. of a Mutwal: - Present Mt. Pipon, J.. Č - ^... 
and it did: not appear.that there was, any. DHANNA: RAM ‘AND OTHERS “DEFENDANTS 
executor of the: original wakf.who would " : —APPELLANTS.O € PASS 
be: competent to make. the appointment. r UVESUS ms 
It was also clear.that, apàrt from the 'àp-.. CHHABI” DAS AND Giring Pi wi 
pointment : ofa Mutwali,: other: matters ofz ` | —RÊSBONDENAIS bord s 


complications might. grise: Even in-that^ Botine Adi (I'of 187258 91, L 93, 649 II 5 x 


i 


& 


> 
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Gewstrustion "of document—Oral evidence, when 
admissible— Estoppel — Morigage—'' Mortgagee re- 
jresenied as owner—~Redemption—Ta mayad,” 
meaning of. 

Sect.on 92 of the Evidence Act must be read with 
sections 91,93 and 94 of theAct. [p. 934, col. 2.] 

Section 115 of the Evidence Act overrides 
sections 91 to 94 of the Act inasmuch as the law 
of estoppel must prevail against a mere rule of 
procedure. So that, in construing a document, 
evidence of the conduct of the parties is relevant 
when such conduct operates as an estoppel. 


For instance, if one party to a document has 
by his conduct permitted the other party to believe 
that the agreement between them is other than 
that embodied in the document, and has caused 
hin to act upon that belief, he cannot fall back 
upon the provisions of section 92 of the Evidence 
Act and thereby escape from the consequences. 
of his own actions. [p. 934, col. 2.] 

Where, however, such conduct does not amount 
to an estoppel it cannot be proved in evidence 
in order to show that the intention of the parties 
was something other than that expressed by them 
in the written document. [p. 934, col. 1.] 

If the written document is perfectly clear in its 
terms and applies to existing facts, evidence 
to show that it was not meant to apply to such 
facts is excluded by section 94 of the Evidence 
Act. [p. 935, col. 1.] 

Balhishen Das v. W. F. Legge, 22 A. 1493 4 
C.W.N. 153; 2 Bom. L.R. 523; 27 I. A. 58; 7 Sar. 
P.C.J..601; 9 Ind. Dec. (N.S.) 1130, (P. C.), Paksu 
Lakshman v. Govinda Kangi, 4 B. $94; 5 Ind. Jur. 
527; 2 Ind. Dec. (N. 5.) 903, “Ali Sheikh v. Imam 
Ali Sarkar, 35 Ind. Cas, 102, Abdul Ghafur v. 
Abdul Kadir, 72 P. R. 1901; 114 P, L. R. rgox and 
Bulaki Mai v. C. J. Floyd, 10 Ind. Cas. 1004; 
27 P, R. 1911; 118 P. W. R, r911; 101 P. L. R. 
19171, considered. 

Where the exact status of the parties is not in 
dispute and a mortgagee ho'ding under a long and 
onerous mortgage is described for the moment 
aS a person with full title, ib does not in any way 
amount to an admission that his title is something 
more than that of a mortgagee and cannot estop 


.the other party from subsequently showing that 


the title was one af mortgagee only. [p. 935, col. 1.] 

When a period is specified ina mortgage-deed, the 
sight of redemption can only arise on the expiration 
of that period, in the absence of a special condition 
entitling the mortgagor to redeem during the 
term for which the mortgage was created. So 
that, where nothing more than a period is specified 
the onus lies on the mortgagor. to prove that he. 
can redeem before that period, and not upon the 
mortgagee to show that the mortgagor cannot 
do'so. [p. 93Q col. 2.] 

Baekhtawar Begam v. Husaini Kkhanam, 23 Ind. 
Cas. 355; 36 A. x95; 18 C. W, N. 586; 26 M.I. J. 
4741 12: À: L. J. 473; 19 C. L. J. 477; (1914) M. WO 
N. 411; 15 M, L. T 389; 16 Bom. I. R. 344; 1 
T, W. 8133 4x I. A. 84 (P, C.), followed. 


in the North-Western Frontier Province it must . 


be taken as settled law that the expression “‘ ta 
mayad” or "be mayad,” without qualification, 
n a mortgage-deed, ` means that time i; of the 
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essence of the contract and that the mortgagor 
cannot redeem before the expiry of the term. 
mentioned in the deed. [p. 936, col. 2.] 

A mortgage-deed executed in respect of a house 
stated that the mortgage was created for a term 
of fifty years, and that the mortgagees would 
remain in possession till payment of the principal 
aud interest. It then concluded ''Mayad mandarja 
bala tak agar asal wa sud ada ho jawe io bihlar, 
warna bad mayad makan mazkur pas murtahinan 
basigha bai bil wafa ho jaega.”’ 

Held, that the mortgage could not be redeemed 
before the expiry of the fifty years. [p. 937, col. 2.] 

Further appeal against a decree, dated the 
19th November 192r of the Divisional Judge, 
Dera Ismail Khan, affirming an order of the 
District Judge, Dera Ismail Khan, dated the 
17th May 1921, granting a decree for posses- 
sion by redemption of houses situated in 
the City of Dera Ismail Khan, on payment 
of Rs. 9,476-7. 

. Mr. D.. Dina Nath and Pandit 
Chand, R. S., for the Appellants. 

: Mr. Saad-ud-Din Khan, K. S., for the 
Respondents. 

JUDGMENT.— This suit relates ‘to a 
house in Dera Ismail Khan City and the 
facts are as follows:— The house in ques- 
tion was originally owned by Ghanisham Das - 
and others who became insolvents in 1885. 
The property of the insolvents was handed 
over to six Receivers who were appointed 
out of Court. These Receivers proceeded 
to realize the assets of the insolvents by 
sale of their property. On the 2nd of July 
1887 they made a bargain with four persons, 
Hemraj, Chhabil Das, Chiman Ram and 
Udho Das, to sell to them the house now 
in suit for Rs. 1,425. A draft agreement 
of the terms of the sale was drawn up. By 
this Hemraj and his son, Chhabil Das, were 
to be the purchasers of half and Chiman 
Ram and Udho Das of half. No deed of 
sale, however, followed the draft agreement 
and on the 23rd March 1888 the Receivers 
brought a suit for specific performance 
against the three vendees detailed above. 
On the roth of May 1888 the Receivers with- 
drew their suit, the parties having come to 
an understanding. The file of the suit has 
been destroyed but the abstract entered in 
the register shows the following final order:—~ 

“The withdrawal of the suit is approved 
and the defendant has paid Rs. 1,425 prin- 
cipal and Rs. 47-8 costs to'the plaintiffs 
and has taken possession ‘of the house. 
The file to be consigned to the Record . 


Mool 
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: Room." . One day before the withdrawal 


of the suit a sale-deed was drawn up under . 
"which the whole of the house in question’ 


. was sold to Hemraj alone for Rs. 1,425. 
This sale-deed was registered on the 14th 
-of May 1888. On the 4th September 1888 
. Hemraj executed a deed of -mortgage of 
- half of the house in favour of Chiman Ram 
‘and Udho Das for Rs. 800. The mort- 


Page-deed recited that, the mortgage was: 


for 50 years. Rs. 400 of the mortgage- 
debt were to bear no interest and the re- 
mainder Rs. 400 to bear interest at Ir annas 
per cent. per mensem: (Rs. 8-4 per annum). 
“The mortgagees were to have the power 
of erecting new buildings or repairing. 
They were to be paid the cost of their out- 
lay in this respect at redemption with in- 
terest at II annas percent per mensem on 
the sum expended. If principal and interest 
-were not paid “up to” the period of 50 
: years, the house would become bat bil wafa 
'to the mortgagees. Possession was deliver- 
-ed to the mortgagees under this instru- 
ment. On the 8th of May 189r Hemraj 
executed a saledeed in favour of 
one Tahl Ram in respect of three- 
fourths of the half share which re- 
‘mained unencumbered. His 
are still in possession of the remaining 
one-eighth. The sons of Hemraj on 
the sth of October 1920 instituted th: 
present suit to redeem the half of the 
house mortgaged by Hemraj to Chiman 
Ram and Udho Das by the deed of 9 -h May 
1888. The defendants are the descendants 
of Chiman Ram and Udho Dai. They re- 
sit the suit inter alta on the ground that the 
transaction between  Hemraj and Chiman 
Ram and Udho Das embodied 
decd of the 9th of May 1888 was not a mort- 
gage but an out and out sale and that, 
even if it was a mortgage, a suit for redemp- 
tion is premature as the mortgagor could 
not redeem before the expiry of 50 years, 
The first of these two contentions is based 
upon the theory that the purchase by Hem- 
rai in- May 1888.was a benam: transaction 
under- which thé real vendeés were Hemraj, 
his son Chhabil Das, Chiman Ram and Udho 
Das with a fourth share each aud not Hem- 
.xaj alone. It is argued that the moitgage- 
deed of September 1888 was executed merely 
to confirm the pre-existing title of Chiman 


Ram and Udho-Das as owners of half: of- 
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in the: 
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the house. 'The- two Courts: below have 
held that the sale of May 1888 was to Hem- 
raj alone and that the mortgage by him of 
half his share to Chiman Ram and Üdho Das 


.in September r888 was a genuine mortgage 


and not an out and out sale. The two Courts 
below have also held that the surt for redemp- 
tion is not premature it being a condition 
of the mortgage that the mortgagor might 
redeem at any time up to 50 years from the 
date of the mortgage. In accordance with 
these findings the plaintiffs have been dec- 
reed’ possession by redemption of the prop- 
perty in suit on payment of the sum .re- 
presenting the principal and interest -dua 
under theterms of the mortgage-deed and a 
further sum with interest for the outlay of 
the mortgagees upon constructións and re- 
pairs. | 

The defendants appeal to this Court’ on 
the grounds (r) that the transaction of 4th 
September r888 represents an out and out 
sale, and (2) that the mortgagor in amy case 
could Mòt redeem until 50 years had expired 
from the date of the mortgage. 

Both the Courts below have ruled that 
section 92 of the Evidence Act excludes 
the evidence produced by the defendants 
to show that the transaction embodied in 
the mortgage-deed of the 4th September 
I888 was other than that shown by the 
terms of the document itself. It is con- 
tended by the appellants that the decision 
on this point cf law was wrong. In this 
respect there is an undoubted conflict of 
opinion between the High Courts in India. 
The learned Judges of the Calcutta High 
Court have gone very far in admitting evi- 
dence to prove that the agreement subsist- 
ing between the parties was none other thau 
that expressed by the terms of the deed 
itself. The conflict of opinion upon this 
point has become marked since the Privy 
Council ruling passed in 1899 in tke case 
Balkishen Das v. W. F. Legge (1). Prior . 
to that ruling the leading authority on this 
question was a judgment by Melvill, F;;-of 
the Bombay High Court, in the. case of 
Paksu Lakshman v. Govinda Kanpe (2). The 
view taken in that judgment was that a 


- 


'(x) 22: À. 14974 C. W. N. 153; 2- Bom. LOR. 
523; 27 I. A. 58; 7 Sar. P. C.J. 601,.9 -ind. Dec, 
(N. 8.) 1130 (P. C3. A 

(2) 4 B. 394395 Ind. Jyr. 527; 2. Ind, Dec, 
(N. S) 903. 
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plaintiff or defendant.was.entitled.to show ‘ed. by - ether -High Courts in:India: “Two 
"from the .conduct of the parties that the. Punjab jucgments, Abdul Ghafur Khan.v. 
-transaction was otherwise than that which Abdul Kadir(4) and Bulaki Mal-v. C.J. Fioyd 
dt purported to be.according to the docu- (5) have also been quoted by the appellants. 
‘ ment, and that once a party had.succeeded, These authorities are not: very conclusive. 
„at the outset of his. case, in proving that the In Abdul Ghafur v. Abdul Kadir (4) it . was 


conduct .of the parties was incompatible 
“with the terms of the.contract embodied 
‘in the deed, it then became open to that 


“party to produce evidence to show what. 


‘the real agreement was. The learned Judge 
cousidered that the right to. produce evi- 
dence, of conduct varying the terms of, the 
“written: agreement arose primarily from the 
operatio: of the law.of.estoppel as contained 
in.section 115 of the Evidence Act, 
“but. he went even further and held that 
eyen. where such conduct might © not 
amount to an estoppel, it was nevertheless 
relévant as. showing, the intention of the 
parties. “In the Privy Council ruling ,of 
:1898.it was held that.oral evidence of. in- 
‘tention was. inadmissible for the purpose 
‘of construing clearly worded.deecs 9: ascer- 
taining the intention.of the parties. Their 
Lordships remarked that “ the case. must, 
therefore, be decided on a consideration cf 
the contents ‘of. the documents themselves 
with such extrinsic evidence of the surround- 
ing circumstances as may be required to 
show in what manner the language of the 
document is related to existing facts." 
The High’ Courts: of Bombay: and Madras 
‘have interpreted this rüling as. excluding 
evidence of conduct on the ground that such 
conduct can only be relevant as leading to 
the inference of a contemporaneous oral 
agreement and that as evidence of the exist- 
ence of a.contemporaneous oral agreement 
is definitely excluded by.section 92 of the 
Act, indirect evidence. of it is excluded. as 
well as direct, eviderice. As against this 
view, the Calcutta ruling of 1916 published 
as Ali Sheikh.v. Imam Alt Sarkar (3) has 
been quoted .by the learned Counsel for, the 
' appellants. In that case evidence was 
admitted to show that a deed. purporting 
. to be, a.mortgage-deed. in reality embodied 
a sale. It would appear, however, from 
that judgment that. the learned Judges 
of the Calcutta High Court admitted that 
they were following rather the. precedents 


set by their own Court than the viéw adopt- 


' (3) 35 Ind, Cas, 102, 


held that evidence of acts. and. conduct cf 
the parties subsequent to the deed is adiris- - 
sible to show that som:thing. diffe-ent from 
the written contract was intended by them. 


In the ruling of 191x the former judgment : 


is referred to and the learned Judges remark 
that, “We propose to accept, this dictum 
though there is: something. to'be: aid. for 
the idea that evidence of. the subse- 
quent conduct; should not in view of sec- 


tion 94, which was not considered in Abdul 


Ghafur v. Abdul Kadir (4) be admitted : to 


show directly what the real meaning of the 


contract was, where its wording is plain and 
unambiguous but only to establish an .es- 
toppel." It is clear, therefore, that the learn- 


ed Judges; only accepted the view taken 


by the same Court in, 1901, with some hesi- 
tation. It appears to me that section.92 
must be read with sections 91, 93 and .94. 
Tt is difficult to see how the extreme view 
that, (1) evidence of conduct is admissible 
to show that the agreement between the 


-parties was not thesame as that shown 


in a deed, and (2) thatonce such a position 
is established parties may produce evidence 
to show what the subsisting agreement 
really was, can override the clear provisions 
of the Evidence Act. It is perfectly intelli- 
gible that conduct is.relevant when such 
conduct operates as an.estoppel Section 115. 
of the Evidence Act may, no doubt overide 


. sections gI.to 94 because the law of estop- 
. pel is one which must prevail against a rule 


of procedure only. If a person has by his 
ect permitted the other party to believe 


"that the egreement was. other than that 


embodied in.the document and has caussd 
him to. act upon that belief he cannot fall. 
back upon the provisions of section 92 and 
thereby escape from the cons:quenzes of 
hisown actions. But this is‘a very diff:r:nt 
thing from holding that when saa coalist 
does not amount to an estoposl it m: b: 


(4) | 72 P. R 1901; 1X4 DP. IL, R 1602. - 
(5). 10} Ind. Cas. zco4j27: P. R- 19TH 118 


BOW. Retort; 1px P.L. Rei tore, 
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':proved in. evidence in ‘order’ to show. that 


-the intention of the parties. was somthing.” 
-other than that expressad by them in the: 


written document. If the written docu- 
ment is perfectly clear in its-term3 anl. ap- 
„plies to existing facts, evidence to stow that 
-it wes not meant to apply to such facts. is 
-distinctly excluded by section .94 of the 
. Evidence. Act. In. the present cass, there- 
fore, I uphold the. view taken by the two 
„Courts below that no evidence is admissible 
.-to show that: the parties intended a sale 
and, not a mortgage by the transaction of 
September 1888, except in so far as 1t cau 
-þe shown that the plaintiffs or their pre- 
_ decessor-in:interest allowed the defendants 
„to believe that the transaction was_a sale 
. and to act on that belief. 
. Jt-is, of course, open to defendants to 
- Prove if they.can that the purchis: by Hmi- 
.rej in Mey 1888 was benanti on behalf of 
other co-vendecs. Evidence as. to this is 
-g&missible because it is not.evidence as bet- 


. ween the. parties to the instrument. I do: 


. not consider, however, that the defendants 
shave succeeded in establishing this. The 
. negotiations-prior to the suit brought by the 


Receivers for a specific performance are not: 


very material. The fact that the Receivers 
. , hedto lodge a suit shows that the negotia- 
. tions hed not reached the stage of the 

' execution.of a final document. The terms of 
“the finelorder in the case referred to the 
“defendant " in the singular and this must 
dearly, in the light of subsequent events, be 
treated as referring to Hemraj only. It has 
teen shown, however, that one of -the 
Receivers entered in his accounts the receipt 
-of Rs. 1 422 from Udho Das om the 15th of 
Mey 1888 end that another Receiver received 
Rs. 700 out of the amount. There is cer- 
-teinly a presumption that the sum in ques- 
` tion refers to the sale-money of the house. 
. Even, however, if this. presumption is cor- 
“sect, I fail to see how it can show that Udho 
)cs-wes necessarily a co-vendee of the house. 
“The fect that ‘he made the payment on be- 
helf of Hemraj does not in itself make him 
a co-vendee of the property. Nor, again, 
.€o I ettech very much importance to the 


' fect thet inxcoó in another suit the Receiver 


fled cm inventory of the insolvents’ prop- 
vedy in. which they- showed the house as 
-terg rod, to- Udko: Das end ‘Hemraj joint- 
ly. “Ike quéstion was not then in issue as 


^ 
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tto whether Hemraj was the.sole vendez or 
‘not. : It is argued aguin that tà» wanle 
‘object of making him sole vendes was to 
defeat a threatened suit for presimotion, 
Hemraj' being the owner of tà» alpinaz . 
property and being able in that capicity to ' 

oust the claims -of any rival pre-emptions, 
There is nothing really to show thit any 
pre-emption suit was actually threatened 


and the idea 1s nothing more than ah assump- °° 


tion. So. far as this part of the defendants’ 
‘ease is.concerned I agree with the lower 
Courts that Hemraj must be regarded as 
- the sole vendee from the Receivers. 
As regards the  mortgage-deed of 4th 
September of 1888 I have to see, on the find- 
ings "which I have given above, whether the 
plaintiffs have by their conduct -caused 
defendants -to believe that the house was 
| sold and not mortgaged and whether they 
permitted them’ to act upon this belief. It 
is shown that when Hemraj mide a sale of 
a portion of his share to Tahlram in r89r, 
-~a portion of the price was paid to Dianna 
em and Chimen Ram. This fact does 
.not appear to me to carry great weight. 
. The defendants have never produced. any 
accounts to rebut the obvious explanation 
` that the payment was made because Hem- 
raj owed Chiman Ram, etc. money on a 
rinning account. Again, the fact that in 
1892 the defendants were shown.in a plan 
 embodying a partition as co-sharers of the 
house in suit and not as mortgagees seems 
to me of little importance. It is perfectly 
-naturel in & case where the exact status 
. of a party is not in suit for a mortgagee 
holding on a long and onerous mortgage 
. to be regarded for the moment as a person 
“with full title. This does not in auy way 
-amount to an admission that his title is. 
something more than that of a mortgagee 
and cannot be said to estop the other party 
. from. subsequently showing that the title 
was one of mortgagee only. "There is again. 
„a proceeding in r905 before the Municipal 
Ismail Khan. when 
"Tahlrem, purchaser of three-eighths of the 
house, applied to erect a gate. Chiman 
Ram is shown. to have .objected .on 
the ground that the hous? now 
-in suit was his private property. Here 
again as nó question of ultimate redemption 
„was in issue, the fact that the parties allow- 


ed Chiman Ram: to describe- himself as à 
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co-owner really means nothing atal. A 
letter from Chhabil Das, dated ‘the 
29th May 1910, has been produced to show 
that Chhabil Das asked for permission of 
one of the defendants to build a wall. This 
again has exactly the same effect as the 
other proceedings alluded to. A mort- 
gagee in possession , holding under a mort- 
gage which was at the time unlikely to be 
redeemed in the near future, is naturally 
treated as having for practical purposes 
the same position for the moment as an 
owner. No kind of admission that he is 
an out and out owner free from the possibi- 
lity of ultimate exclusion by redemption 
is really made. I am unable to see any 
evidence which would estop the plaintiffs, 
within the meaning of section 115 of the 
Evidence Áct, from claiming as against the 
defendants that they are entitled to redeem 
the mortgage. 

'The contention that the suit is premature 
appears to me a much more serious one. It 
is argued by the learned Counsel for the res- 
pondents, in the first place, that we have a 
concurrent interpretation of the wording of 
a vernacular deed by two Indian Judges. 
ladmitthat there is force in this con- 
tention, but I consider that it must neces- 

-sarily be for this Court to interpret the deed 
itself. It is again argued that the defen- 
dants, in the second ground of their memo- 
randum of appeal to the Divisional Court, 
admitted the position that the; plaintiffs 
were entitled to redeem if the transaction 
were proved to be a mortgage and not a 
sale. I cannot see, however, that the 
ground of appeal in question amounts to 
an admission of this nature. It is direct- 
-ed to showing solely that the transaction 
was that of sale, and one of the arguments 
adduced is that if, as alleged by the plain- 
tiffs,.the transaction is only one of mort- 
gage, the plaintiffs would not have allowed 
.so much interest to accumulate against 
them and would have taken steps to redeem 
it at an earlier stage. The argument may 
be a poor one and the grounds of appeal 
_badly.expressed, but I cannot regard it as 
_an admission on the part of the defendants 
that they were entitled under the terms of 
the contract to object to redemption for 
50 years. In fact, sucha view would be 
entirely inconsistent with their having 
„pleaded in the First Court that the suit was 
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premature and having argued, this groted 
of appeal in the Divisional Court. It may 
be taken as settled law. by the-Privy Council 
ruling published as Bakhiawar Begam vw. 
Husaini Khanam (6) that, when a period 
for mortgageis specified, the right of redemp- 
tion can only arise on the expiration of that 
period in the absence of a special condition 
entitling the mortgagor to redeem during 
the term for which mortgage was created. 
In this Province it is undeniable that the 
great majority of mortgage-deeds merely 
contain a provision to the effect that the | 
mortgage is for a certain period. For this 
purposethe words‘ ta mayad ” or‘ ba mayad” 
are commonly used, The effect of the 
Privy Council ruling is to show that, where 
nothing more than a period is specified, the 
onus lies on the mortgagor to prove that 
he can redeem before that peroid and not 
upon the mortgagee to show that the mort- 
gagor cannot do so. Mr. Bunbtry’s Rul- 
ing in this Court published as Judicial Re- 
cord 4X of 1907 is, therefore, obsolete and it. 
may be remarked was in direct conflict 
with the practice inthis Province. The view 
that the simple expression ‘ba mayad? or 
“ta mayad”? without qualification means 
that time is the essence of the contract and 
that the mortgagor cannot redeem before 
the expiry of that termis one which must be. 
taken as settled law for the North-Western 
Frontier Province and I have followed it 
in a recent case Badshah Khan v. Ghulam 
Haidar, Civil Appeal No. 93 of 921. What 
must be considered in the present case is, 
whether the terms of the deed contain a 
definite provision that the mortgagor may 
redeem before that period. In respect of 
period, the deed contains two distinct en- 
tries. In the earlier part of the'deed it is 
simply stated that the mortgage. is made 
for a term of 50 years (ba mayad pachas 
sal). Then follows the provision that the 
mortgagees will remain in possession 'of 
half the house till payment of the principal 
and interest. ‘Terms then follow relating 
to the conditions of interest and to new 
constructions and repairs. - The deed then 
conciudes “Mayad mandarja bala tak agar 


(6) 23 Ind. Cas. 355; 36 A. 195;18 C. W. N: 
586; 26 M. L. J. 474; 12 A. L. J. 473; 19 C. Je 


477; (1914) M. W. N. 411;15 M. L. T. 389j 16 


Bom, L. R, 344; 1 I. W. 813; 41 I. Ae 84 (P. CJ). 
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Casal wà sud' ada ho jawe to bihtar, warna 
bad mayad makan mazhur pas muriahinan 
 basigha bas bil wafa ho jaega. 

It'is argued and this is the view 
taken by the two Courts below that the 
word “tak! implies “within " and that the 
deed, therefore, contains a clear provision 
that if at. any time within the period of 50 
years the mortgagor pays the principal 
‘and interest due the property is to be re- 
deemed, It is argued by the learned Counsel 


for the respondents that the case is exactly. 


parallel to the Madras case reported as 
Chandu v. Koaja Poojari (7). I cannot, 
however, admit that the parallel necessari- 
ly holds good because the interpreta- 
tion of a deed of this nature is 
necessarily one which must be pecu- 
liar to the North-Western Fron- 
tier Province or at least to that Province 
and to the Punjab. What we have to con- 
sider is the intention of the parties as ex- 
pressedin the deed and, as I have already 
shown, the expression’ ' ba mayad" in this 
‘Province normally means that time is the 
essence of the contract and that the fixa- 
tion of the period s in the interests of the 
mortgagee. In the present case if the mort- 
gage-deed had stopped before the terms of 
the. conditional sale had been given, there 
cannot be the slightest doubt that it would 


have been simply a mortgage for 50 years, . 


or, in other words, a mortgage not redeem- 
able until the expiry of 50 years. The ques- 
tion is, whether the subsequent provision 
in the deed is sufficient to neutralize this. 
I am unable.to hold that it is. The mort- 
gage-deed starts by declaring the mort- 
gage definitely to be one for 50 years, Once 
this has been done, it requires some very 
clear provision to create the position that, 
nevertheless, the mortgagor may redeem 
within that period. It is argued that the 
word ‘‘tak’’ necessarily means ''on or before." 
This no doubt is a generally correct trans- 
lation, but I do not think that there is any- 
think inconsistent in the theory that the 
mortgagee was entitled. in any case to re- 
tain possession for 50 years and that at the 
expiry of that period his title was convert- 
ed into one ofsaleif the mortgagor had not 
previously paid the money due on redemp- 
tion. This theory is perfectly tenable if 


( 30 Ind. Cas, 370; 29 M. In J. 86. 
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we consider the fact that the title of a hol- 
der under a “bas bil wafe’ or mortgage 
by conditional sale, does not become abso- 
lute on the very day that the period ex- 
pires. Under Regulation XVII of 1806 
he cannot treat the mortgage as foreclosed 
until he has made a demand for foreclosure 
and has gone through a certain procedure 
which gives the mortgagor yet another year 
in which to exercise his rights of redemp- 
tion.. The expiry of the period and the 


-conversion of the mortgagee's title into 


that of the vendee are, therefore, not ab- 
solutely ‘simultaneous events. It appears 
to me that even if the word “tak” is to be 
translated ‘‘on or before" it does not neces- 
sarily mean that the mortgagor can enter 
into possession by redemption ‘‘before.” 
The clause of which I have given a translite- 
ration above appears to me to refer to the 
question of the “bai bil wafa” and to that 
only. It limits the right of the mortgagee 
to convert his title into one of a vendee by 
the condition that the title cannot be so 
converted if the mortgagor has paid the 
money due on the footing of the mort- 
gage on or before the expiry of 50 years. I 
am unable to see, however, why this neces- 
sarily implies not only that the vendee's 
title cannot mature if the mortgagor has 
paid the money but also that the mort- 
gagor can claim redemption and oust the 


‘mortgagee in possession prior to the expiry 


of the period laid down for the.mortgage. 
He would undoubtedly be entitled to do so 
if the period of 50 years was fixed solely. 
for the purpose of conditional sale; but it 
is to my mind clear in the present case that 
the object of the first part of the deed is to 
create a mortgage for 50 years irredeemable 


‘before the expiry of 50 years quite irrespec- 


tive of the subsequent condition regard- 
ing bat bil wafa. The condition, again, that. 
the mortgagees will retain possession until 
the money is paid does not, in my opinion, 

operate to destroy the previous entry that 
the mortgage is for a term of 50 years. I 
have not the least doubt that the intention: 
of the parties was to create a long-term’ 
mortgage coupled with certain | onerous’ 
conditions for the benefit of the mortgagees, 


a further provision beirg entered that, in- 
the event of the mortgagor not. paying ‘the 


money on or before the-expiry‘of 50 years, 
the mortgagees’ title will mature and be- 


+ 
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. ome ‘absolute.as-that-of vendee; > On this 
„view. of the case the ‘suit is, to my mind, 
clearly premature and, although the mort- 
gage can be redeemed, it cannot be redeemed 
cunti! the expiry of 50 years from- the 4th of 
‘September 1888. I, therefore, accept. this 
.appeal and, reversing the order of the two 
, Courts. below, dismiss the suit with costs. 
-On this appeal, as the appellants have fail- 
` ed in. proving their contention that the 
transaction was one of sale and not of mort- 
gage, the parties will bear their own 
costs. 


oo 2X, Appeal accepted. 
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PATNA HIGH COURT. | 
Cry, APPEAL NO. 224 OF 1921. 
October 30, 1922. > 
Present :—-Mr. Justice Das and 
Mr. Justice Adami. 
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. UEY STS 
BANSMAN JHA AND OTHERS— 

; DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 1— 
Execution — sale— Confirmation, application Jor 
— Possession, application for—Step-in-aid of exe- 
culion-—Sale of property— Execution, whether comes 
to end:—' Poundage fee," meaning of. ; 

An application for the confirmation of sale is 
not an application to take some step-in-aid of 
execution. [p. 939, col. I.] - 

Panchanan Chowdhury v.  Nrisingha Prosad 
Roy, 6 Ind, Cas. 264; 11 C. L. J. 356 and Umesh 
Chandra Dass v. Skib Narain, 31 C. roii; 9 C. 
W. N. 193, relied on. - 

Gobind -Pershadv. Rung Lal, 21 C, 23; 10 Ind. 
Dec. (N. S.) 648, dissented from. 

A decree-holder purchaser, though unable to 
obtain possession of the property sold in execution 


of his decree, is not entitled to take out further 
execution for that portion of his purchase-money 
which is. represented by the property purchased 
by him. Execntion comes to an end with the sale 
of thé property and whether or not the auction- 
purchaser obtains possession of the property sold 


is wholly immaterial for the.purpose of the decree 


and it-does not in any way affect it, Consequently, ` 


an application by a decree-holder purchaser to be 
put in possession of the property is not an ap- 
‘plication to take some step-in-aid of execution, 


940, Col. 2; p. 941, col. 1.] 
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for the Appellants. ` 
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, 


Sariatoolla Molla v. Raj Kumar Roy, 27. C.-409; 
.4,C€. W. N. 681,14 Ind. Dec. (N. S} 466, Pran 
"Krishna v. Jurumoni, 1 Ind. Cas. 430; 13 C. W. 
N. 694, Annada Prasanna Sen v. Somoruddi 
Mirdha, 54 Ind. Cas. 839; 30 C. L. J. 135523 C- W . 


-N. 926, dissented from. 


Bhagwati v.. Banwari Lal, x Ind, Cas. 416; 
31 A. 82; 6 A. L. J. 71; 5 M. L T. 
Bhimal Das v. Ganesha Koay, 1 C. W. N. 
658, Mahomed Mosraf v. Habil Mia, 6 C. L. J. 
749 and Abdul Gani v Raja Ram, 35 Ind. 
Cas. 468; 1 P. L. J. 232; 20 C. W. N. 829; 3 P. I} 
W. 62 (F. B.) relied on. 
Obilery.—A. poundage fee is a fee calculated upon 
the price for which the property sells and is payable 
by the decree-holder after the sale and before taking 
delivery of the property. [p. 940, col. rj 
Messrs. S. P. Sen and C. S. Banerji, for 


Mr. B. N. Mitter, for the 
l . JUDGMENT. 
Das, J.—The question involved in this 


Respondent. 


appeal is whether the execution of the de- 
cree is barred by limitation. On the 2oth 


July 1917, the pleintiff sought to execute 
“the decree which they had obtained on 
the 29th March 1917. On the 21st Feb- 
tuary 1918 certain properties belonging. to 
the judgment-debtors were sold end the: 
decree-holders themselves purchased those 
properties. The- sale-proceeds not being 
sufficient to satisfy the decree, the decree- 
holders presented another application for 
execution of the decree on the 29th March 
1921. The lower Court has come to the 
conclusion that the application of the 29th 
March i921 is barred by limitation. ‘ 
. The application of the 29th March 192r 
is apparently barred by limitation; but it 
is pointed out on behalf of the appellants 
that there was an application on their be- 
half on the 25th March 1018 for confirma- 
tion of the sale which, as I heve said, took 
place on the 21st February 1918 and that 
there wes & further application on their 
"behelf,on the 8th July 1918 -for deliv ry 
of possession. It is urged on behalf of the 
appellants that each of these applications 
was en application to take some. step-in- 
aid of execution and that in this view the 
application of the 29th March 1921 is 
not barred by limitation. So far cs the 
application of the 25th March 1918 is 
concerned, I em clearly of op'nion that 
that application does not save ‘limitation. 
No doubt, it was held-in the case 6f Gcbind 
Pershad_v. Rung Lal (x), thet an epplice 
(1) 21 C. 23; 1o Ind. Dec. (N. 8. 648. 


ea, 


NG ya). 


& 


TRILOKE NATH JHA V. 'BANSMAN JHA 


ao Me, "Ww "n : 
‘tion ‘for confirmation -of sale isan appli- 


ceation’to také some step-in-aid of -cxe- 
‘cution; but, so far as-I am aware, that case 
‘has: never’ been followed in -the Calcutta 
-High Court. The case of Gobind Pershad 
*v. Rung’ Lal (x) was decided on the 22nd 
-of June 1893; but on the 7th April 1893 
-it-was held by Ameer Ali, J.,in the case of 
Panchanan Chowdhury v. Nrisingha Prosad 


“Roy (2), that an-application for confirmation 


‘of. sale is not-an application to take. some 
step-in-aid of execution. The case of 
Panthanan Chowdhury-v. Nrisingha.Prosad 
-Roy(2) was-not brought.to -the notice of the 
learned. Judges-who heard the case.of Gobind 


` Pershad v.-Rung-Lal (x).. In the: later case 


of Umesh. Chandra Dass v. Shib Narain 


(3), it was held:-by-the Calcutta High Court 


that.such-an application is not-an-application 
to. takë some ‘step-in-aid- of execütion. . It 
was ‘pointed-out in the last mentioned case 
that ‘stich’ an application, -not -being -made 
by a decree“holder as such-but-by-an auction- 
purchaser; dan: in- no sense be. Tegarded as 
an. application. -by the .decree-holder. , It. 
was -also pointed out that:no application 
ds, -as'a matter of fact, required: fór-the- pur- . 
-pose-.of -having the sale confirmed. The 
decisions of! the -Calcutta High Court do 


“not support-the contention of. Mr.. Sen and 


T hold'that the application of the 25th March 
1918 was not-en application to take some 
Step-irizeid. of: execution. PE 

. I now 'come- to the application.of the 


"8th July-zgi8 which wes en application 


for delivery of. possession. “There is some 
difficulty in deciding this point, not because 
there, is-any difficulty inherent in the point 
itself but-because the cases actually decid-. 
ing.this particular point are all in favour 
of Mr.. Sen's contention. . So far.as I know, 


` the-point has been discussed by. the. Calcutta 


High: Court. on three‘ different occasions 


and ọn- éach: occasion: the Celcutta : High 
Court eame to the conclusion that an appli-. 


cation by a decree-holder to be ^ put 


in..possession. is au application. to 
take :some ‘ step-in-aid of 
Sariatoolla Molla -v. -Raj Kumar -Roy..(4), 
is: the. earliest of-these.cases, The learned 


r * 


*(2) 6 Ind. Cas. 264; 11 C: L.-J. 356.0 ^ >` 
(3 3r €C€.101179 C. W. N. 193... -- 

.(4) 27.C. 709; 4. C. W. N. 681; 14 Ind. Dec. 

N, $.) 466. a Era 25 


INDIAN 


execution. - 


CASES, 930 


- Judges thought that such am application 


was an.application to make thé execution 
final.and complete .and they followed the 


decision of the Allahabad High Court, in- 


the case of Moti Lal v. Makund Singh (5). It 
is useful to point out that the.decision of 
the Allahabad High Court, in Moti Lal v. 
Makund Singh (5) has been r:versed by 
the Full Bench of the Allahabad High Court , 


“in. the case of Bhagwati v. Banwari Lal (6). 


The case of Sariatoolla Molla v. Raj: Kumar 
Roy (4) was followed by Holmwood and 
Sharfuddin, JJ., in  Pran Krishna v. 
juramoni (7) It is somewhat difficult 
to appreciate the reasoning of the 
learned Judges deciding the case of Pran 
Krishna v. Juramont (7), . but .they 
appar- to hive thougat that the 
order under section 319 of the. Civil Proce- 
dure Code being a judicial order, the appli- 
cation. which resulted in.thet order must 
be considered to be an application to take 
some step-in-aid of execution. The point 
was again debated in Annada Prasanna Sen 
v. Soioruddi Mirdha (8). Newbould, J., 
thought: that he was conclusively bound 
by the decisions-of the, Court and he accord- 
ingly .came to the conclusion that an appli- 
cation by a decree-holder to be put in pos- 
ession is, an application to. take some step- 
in-aid of execution.. - Cuming, J., arrived 
at the opposite conclusion and he thought 
that such application could not. be regarded 
as an application to take some  step-in-aid - 
of execution. The decisions of the Calcutta 
High Court undoubtedly support the view 
that an.application by a decree-holder to be. 
put.in possession is an application to take 
some step-in-aid of execution. In Bombay 
and in Madras a similar view has prevailed: 
See Sadasihu Mahadu v. Narayan Vithal 
(9), Lakshmanan Chettiar v. Kannammal (10); 
although eminent Judges in Madras have 
thought. that if th» matter were res integra 
they might have decided the, point adversaly 


(5) x9: A..477;-A. W. N. (1897).117; 9 Ind. Dee, 
(N. S.) 305 a C » , 6 t Í 
6) -1 Ind, Cas. 416; 31 A. 836 A I, T. ore 
SM 3r TE 2830.5" > A Ie J. 7r; 
(7 1 Ind. Cas. 430; 13 C. W, N. 694. 
(8) e Ind. Cas. 839; 39 C. L. J. 135; 23 C. W. 
92 ‘ 
(9) 
R. 662. mud 
(10) 24. M. 185. ` 


N 


- 


E Ind. Cas. 987.33 B. 452; 13 Bom. h. 
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-to the decree-holder. See Kattayat Pathu- 
mayi v. Raman Menon. (xx); Sandhu Tara- 
ganar v. Hussain Sahib (12). In Allahabad 
the view at one time found favour that an 
application by a decree-holder to be put 
in possession of the property purchased 
by him is an application to take some step- 
in-aid of execution—-see Moti Lal v. Makund 
Singh (5); but the Full Bench decision of 
that Court in the case of Bhagwati v. Ban- 
wart Lal (6), has undoubtedly overruled 
the case of Moti Lal v. Makund Singh (5), 
and other cases based on that case. If 
we had to decide the case merely on the 
authorities which were placed before us 
we would be obliged to hold that the ap- 
plication of the 8th July 1918 was an 
application by the decree-holder to take 
sume step-in-aid of execution and that it 
consequently saved limitation. 
But it seems to me that there are numer- 
‘ous decisions of the Calcutta High Court 
which cannot be reconciled with the three 
decisions:to which I have referred and upon 
which Mr. Sen relied. It was held in the 
case of Ananda Mohan Roy v. Hara Sundart 
(13), that neither an epplication by a dectee- 
holder to receive poundage fee from him 
in respect of the judgment-debtor's property 
purchased by himself nor an application 
by him to be allowed to set off the purchis2- 
money against the decree instead of paying 
it into Court is an application to take soin: 
step-in-aid of execution. It may be poiatad 
out that a poundage fee is a fea calculated 
upon tlie price for which the property salis 
and is payable by the decree-holder after 
the sale and before taking delivery of tha 
property. Now, if an application by the 
decree-holder asking the Court to receive 
a poundage fee is not regardad as au appli- 
cation to take some step-in.aid of execution, 
it is difficult.to understand how au applica- 
tion to be put in possession of the property 
purchased by him can ba regarded as au 
application to take some step-in-aid of exa- 
cution. It was pointed out in that casa 
by the late. Chief -Justice of the ‘Calcutta 


High Court that when the sale of the prop- ` 


etty attached in execution has, been com- 
r " T - 
20 M. 740; 13 M. L. J. 237. 


XI 
a 28 M. 37; 14 M. L. J: 474. 
13) 23 C. 196; 12 Ind. Dec: (N.:8.) 130. 
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pleted and the purchase-money has been 
paid into Court, nothing. more remains to 
be done in respect of the execution of the 
decree as against that property, In the 
case of Bhimal Das v. Ganesha Koer (r4) 


it was held that no appeal lies from an order 


refusing the application of the decree-holder 
to be put in possession under section 3r8, 
the question not falling under, section 244. 
Now, in order to establish that an application: 
by the decree-holder to be put in possession 
of the property purchased by him is an 
application to take some step-in-aid of 
execution, it must be established, first, that 
the application is in fact, by a, decree-holdar; 
and, secondly, that the application relates 
to the execution of the decree. If these 
facts ate established then the question 
involved in the decision of such an applica- 
‘tionwould undoubtedly bea question between 
the parties to the suit and relating to the 
execution of the decree and would conse- 
quently fall under section 47 of the Code 
of Civil Procedure. The decision in Bhimal 


. Das v. Ganesha Koer (14) accordingly denies 


the validity of the arguments upon which 
we are invited to hold that an application 
by a decree-holder to be put in possession 
of the property is an application to take 
some step-in-aid of execution. Indeed, if 
the arguments of Mr. Sen be right, then the 
case of Bhimal Das v. Ganesha Koer (r4) 
was wrongly decided, and it may be pointed 
out that that case was decided on the view 
that the execution was at an end with the 
sale of the property, and that no question 
relating to execution was.involved in an 
application to. be put in possession of the. 
.purchased property by the decree-holder, ` 
The case of Bhimal Das v. Ganesha Koer 
(r4) was followed by Brett and Mookherji, - 
JJ., in Mahomed Mosraf v. Habil Mia 
(15) and this is the view which has, been. 
accepted by the Full Bench of this: Court 
in Abdul Gant v. Raja Raw (16). No 
doubt, it was not decided by this Court-in 
the case cited that an application by a decreas” 
holder to be put in possession of the pat- 
chased property is not an.application to take: 
some step-in-aid of execution but it ssems. 
to me that such a decision is involved in a 


(x4) r C. W. N. 658. EE a? : NIN | 


(15) 6 C. L. J. 749... $ 
. (16) 35 Ind. Cas. 468; 1 P.I, J. 232; 20. C. W, 
bow - A "P 


N. 829; 3 P. L. W. 62 (F. B), 
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decision that no appeal lies from an order 
under r. 95 of O. XXI of the Code of Civil 
Procedure. 

It is necessary to deal with an argument 
which was advanced to us by Mr. Sen on 
behalf of the decree-holder. He argued 
that a proceeding in execution cannot be 
said to be completed in a case of sale until 
he has obtained the proceeds and the benefit 


of the sale held in execution of the decree; . 


and just as an application by a decree-holder 
who is not the auction-purchaser to obtain 
payment of purchase-money is an application 
for taking some step-in-aid of execution, so 
also an application to be put in possession 


of that which represents the money where 


the decree-holder himself purchases and 
consequently no money. passes, ought to 
be regarded as an application to take some 
step-in-aid of execution. Now, the point 
to be decided is whether an epplication by 
a decree-holder, when he is not the auction- 
purchaser, to obtain payment of purchase- 
money is an application for taking some 
step-in-aid of execution. So far as the 
Calcutta High Court is concerned, it has 
invariably held that such an application 
is not an application to take some step-in- 
aid of execution. See Hem Chunder v. Brojo 
Soondury Debee (17), Fazale Iman v. Metta 
Singh (198), Ganga Pershad v. Debt Soondari 
(19). A useful test to apply would be this; 
supposing the  decree-holder purchaser is 
unable to obtain possession, would it entitle 
him to take out further execution for that 
portion of the money which is represented 
by the property purchased by him of which 
he is unable to obtain possession ? If the 
fact that he is unable to obtain possession 
would re-open the execution proceedings, 
then there might be something to be said 
in favour of the view that execution 
is not complete until he obtains pos- 
session of the property; but it is well 
established that, though the decree- 
holder purchaser is unable to obtain possss- 
sion, that would not entitle kim to take 
out further execution for that portion of 
his. purchase-money which is represented 
by. the property purchased’ by him. It 
seems to me that execution comes to an 


(12) 8 C. -89; 10 C. E. R, 272; 4 Ind..Dec. (N; $.) 


o7. 
(18) 10 C. 549; 5 Iud. Dec. (x. S.) 368. 
, (a9),11 Ç. 227; 5 Ind. Dec. (N. 5.) 910. 
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end with the sale of the property and that 
whether or not the - auction-purchaser 
obtein possession of thé property sold is 
"wholly immaterial for the purpose of the 
decree end it does not in any way affect it. 
Mr. Justice Banerji pointed out in the case 
of Bhagwati v. Bawwari Lal (6) that if the 
decreee-holder purchases the property but 
does not obtain possession that circumstance 
would not entitle him to take out execution 
of the decree which has already been satis- 
fied. It seems to me that the argument 
advanced before us by Mr. Baikuntha Nath 
Mitra on behalf of: the judgment-debtors 
must prevail The argument is founded 
on principle and is covered by the decision 
of this Court in Abdul Gani v. Raja 
Ram (16) which is binding on us. 

I would dismiss this appeal with costs. 

Adami, J.—I agree. 


N. K. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
FURTHER CIVIL APPEAL, NO. 45-3 OF 1923. 
March 22, 1923. | 
Present: —Mxr. Pipon; J. C. | 
RAM CHAND-—DEFENDANT—APPELLANT. 
YEN SHUS 
GHULAM HASAN AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 
 Morigage— Redemption — Cozenant . giving mort- 
gagee power io prevent redensbtion—Clog on equity 
of redemption. 

A term in a mortgage-deed which invests the 
mortgagee with power to prevent -redemption 
altogether amounts to a clog on- the equity of 
redemption and is unenforceable. [p. 944, col. 2.] 

Durga Singh v. Muhammad Rasa Husain Khan, 
25 Ind. Cas. 912; 17 Q. C. 3135, relied upon.: i i 
_. A mortgage with possession, which. also carried 
interest, provided for redemption after the expiry 
of ten “abad” years, that is to say, ten years 
during which at least one-third of the mortgaged 
land should be cultivated; p^ 

Held, that it being entirely within the hands of 
the mortgagee to cultivate all or any portion. of . 


. the land or not, he could, by cultivating just less ' 


than one-third of the mortgaged land'in each 'yéar, ' 
deprive the mortgagor of his tight of redemption. 
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aítogether, and ‘tHat,. therefore, the term in the 
mortgage-deed postponing redemption till after the 
expiry of ten abad years amounted to a clog 
on the equity of redemption and was unenforce- 
able, l f 

Further appéal from an order of the 
Divisional Judge, Derajat, dated the 3rd 
December 1922, reversing that of 
. tHe Mürisif, Second Class, Dera Ismail Khan, 
dated the- 24th July 1922. ; 

Lala Matkra Das, for the Appellant. 
© Mr. Saaduddin Khan, K. S., for the Res- 
pondents.- 

JUDGMENT.—The facts pf this case 
are given:in the order of the lower Appel- 
late Court. The suit is one for redemp- 
tion of property mortgaged by the prede- 
cessor-in-interest of the plaintiffs to the 
predecessor-in-interest of the defendant by 
a mortgage-deed executed on the 23rd of 
September 1903 and registered on the roth 
of October 1903. The defendant resisted 
the suit for redemption inter alia on the 
ground that the suit was premature, the 
period fixed for the mortgage not having 
expired. The Trial Court held the suit to 
be premature and dismissed it. "The Divi- 
sional Court on appeal has. held that the 
suit is not premature, and having reversed 
the finding on this preliminary point, has 
remanded the case for re-trial on its merits 
under O. XLI, r. 23, Civil Procedure Code. 
The defendant appeals to this Court on the. 
ground that-the suit for redemption is pře- 
mature. 

The period fixed for the mortgdge by the 
deed of r903 is io years abad. "The 
meaning of an abad year is defined in 
the deed as à year ini‘ which at least one- 
third of the land mortgaged shall be culti- 
vated. Thefixation of a péetidd of this nature. 
may, at first sight, seem peculiar, but it hes 
béen shown that itis not urkknowt: in the 
case’ of--this’ class of land in the 
Dera’ Ismail’ Khan District. The land in 
question depends upon the very precarious 


system of irrigation from-hill torrerits; and’ 


itis a well-known fact that the’ possibility 


of any cultivatioH- caríüot bè gaurdnteed . 


in any particular year. ‘The mortgage-deed 
also iecites that the mortgagee shall hold 
possession ;-and that he can cultivate through 
any tenant whom He choses to select. The 
consideration for .the mortgage 
Rs: 400. As regards interest upon-this stim A 
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the mortgagee, accofding to thé terms cf 
the deed, was to recoup himself for the ii- 
terest on half the total or Rs.200, by^recei s- 
ing half the owner’s share of the produce, 
and as regards the ‘remaining Rs. 200 hé 
was to be entitled to interest at the rate of 
I percent per mensem up to the time of 
redemption. It has been shown by evidence 
in:the Trial Court that, during the r9 years 
which have elapsed since the mortgage was 
made, the conditions necessary to establish 
an -abad year -have been fulfilled in five 
particular years. PEE 

The Divisional Judge has remarked, when 
finding that the suit for redemption is not 
premature, that “I think there can be no 
doubt that this form of mortgage, where 
the period is entirely dependent on tke 
area cultivated in any one year, acts as a 
clog on the equity of redemption. If the 
mortgagors remain in possession, it may or 
may not be physically possible to comply 
with the terms. If the mortgagee’ takés 
possession, the mortgagors have no guatan- 
tee that the prescribed area will ever. be 
cultivated. Sothat, in either case; the period 
fixed in abad years is really an indefi- 
nite period which, jf it extends to 60 years, 
might allow the Statute of Limitation tó 
rematk appears hardly justified. Linita” 
tion for redemption of à mdttgage under 
Art. 148 ofthe Limitation Act begins to’ 
tun when the rightto rédeeti accrues. It 
would follow, therefore, that the period of 60° 
years in the present case could never begin 
to tun until the land had fulfilled the ton- 
dition of being cultivated or abad with- 
in the meaning of the deed for ro years, 
and that, if this period were indèfi- 
nitely extended, the date from which limi- 
tation for redemption would run would 


A nn 


equally be indefinitely extended. 'This'as<` 
pect of the casé, therefore, need not be" 
further considered. I need not, again, con= 

sider the arguments put forward by the’ 
leatnéd Counsel fot the appellant’ in res-~ 
pect of various points such as that the fixa- 
tion of period is the essence of the contract: 
arid that it is in the interests of the mòrt- 
gagee, or that the oneroüs nature of the” 
conditions of the mortgage are notin them- 


. selves sufficient to constitute such a clog- 
was: 


upon redemption that the terms of the mort- l 
gageiu'tüis respect cau be overridén, There 
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is: ample authotity for both of these 
propositions. -The law on the subject of 
the fixation for. periods has. been recently: 
dealt with by my Court in the cese Dhanna. 
Ram v. Chhabil Das, 
12-6 of'1922, which is in course of publica- 
tion.* The leading authority on this ques- 
tion is the Privy Council ruling published 
as Bakhiawar Begam v..Husaini Khanam 
(i. Again, apart from other authorities, 
the ruling of this Court published as-J: R. 
56 is an authority for holding that the mere 
length of the period fixed for a mortgage is 


not sufficient to constitute an undue res-. 


trictiotvon the right to redéem. In the.case 
dealt with by that judgment the period for 


a mortgage wes fixed at 150 years and was 


upheld. Sayad Abdul Hak v. Gulam Jilani 
(Z) was quoted. with approval on the ques- 
tion as to what constituted oppressive and 
unreasonablerestraintonthe right of redemp- 
tion. -The learned Counsel for the respon- 
dents, however, supports the finding of the 
Divisional Judge upon whetis undoubtedly 
the real ground for that finding.as skown 
in the judgment, and that is that the period 
fixed in the present case, quite apart fróm 
whether it is a long or a short period, de- 
pends entirely on the volition of the mort- 
gage. He argues in particular that the mort- 
gagee has, under the déed, a tight:to posses- 
sión, and that he has taken steps to en- 
forcé this right by recently obtaining a dec- 
ree for possession. He can now, it is at- 
gued, assume exclusive possession of the 
land and decline, if he so wishes, to cultivate 
it at all, meanwhile,. the interest on half 
the mortgage money, Rs. 200, will accu- 
mulate indefinitely, the ri ight to redeem 
meanwhile not accruing, and that redemp- 
ticn can ‘be, by the mere act of the mort- 
gagee himself, put off until a pcint is 1each- 
ed wh.n th: accumulated interest would 
make the equity of redemption worthless. 
There is obviously very considerable fo:ce 
in this contention. The learned Counsel 


(1) 23 Ind, Cas. 355; 36 A. 195; 18 C. W. N. 
526; 2 (M. L. J. 474; 12 A. L. J. 473; 19 C. L. J. 
477: (914) M. W. N. 411; 15 M. L. T. 389; 16 

Bom. L. R . 344; 1 I, W. 813; 41 I. A. 84 (P. C.). 
ka (2) 2o B, 677; 10 Ind. Dec. (N. S.) 1021. ` 
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for the appellant meets ‘this position. with 
a númber::of: arguments. One-of these is 
that the plaintiffs are estoy ped from rais- 
ing this plea. at all, because in rgro' they 
made a compromise with the défeudants 
Which admitted the validity of the mort- 
gage.” I-do not consider that any. question 
of- estoppel can -seriously be ptt forward. 
The suit in question was one. by the plaiii* 
tiffs as reversioners to set aside the mort- 
gage now in-suit as .made without authori 
ty by a widow.holding on a limited life- - 
interest. They withdrew . their suit under 
& compromise With a transferee of the mort- 
gagee rights, the terms being that either 


_ they should sell certain fields to the mort: 


gagee and.put him. in possession. (in which 
case the mortgage was to be.annulled) or, 
if they failed to do this, that the rnortgage 
should.sübsist. The exact terms and the 
period of the mortgage were not then ih 
issue, and: Iicannot see how it could be. said 
that ‘the plaintiffs gave the niortgagee. to 
understand -that -the period wes to bé in- 
terptetéd in -a particular- manner, or that 
any - quest: cen- of ‘the exact period ‘was in 
issue -between :the partics:. - A second 
argiiment is: that, up to. now) “the 
nu rtgagors ` have. a beén .: in 
pessession: and: that. it” -is prémiatiire 
to say that .the': moe las. aüy. 
intention-. cf. ousting them -with a -view 
to leaving the land. uncultiv ated at his own 
mótion: The suit for. possession was dé 
cided simtltaneously with.the present.süiti 
Tte defendant had: been obliged to'su&: "for 
rert of the land as he.nevér'sücceeded i in 
getting. anything. cut of.the plaintiffs. He 
matiually. bad; in order to enforce’ any lief 
at all, to obtain a-decree also for possession. 
His Counsel in the. present appeal, in. eñi- 
phasizing.the ‘position ‘that the defendarit 
is acting’ in: perfe-tly .good faith, declares 
that his client is willing to give.-an undér- 
taking, if required,- that the pericd for 
redemption shall not be indefinitely pro- 
longed; and he.suggests thatit can now ~bé 
fixed:on.the’same'scale as the facts of pe 
vious. years have-btought ‘out, 4.e;, that. 

five abad years have: occurred during tlie 
past 19 years; he is willing.to: allow redempe 
tich after“ the: expiry. of.:19: more. Twò 
other cases-have been showm i in'whiclv simi- 
lar moitgages: for — abad: years . have 
been-deait withiby the Courts: and: in-tieither 
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of these cases was any pleading raised that 
a condition of this nature left the determi- 
nation of the period of mortgage entirely 
-in the hands of the mortgagee. In one of 
those cases .at least the mortgagee had a 
tight to possession under the terms of the 
mortgage. 
lent's Counsel suggests that the plaintiffs 
may be allowed to remain in cultivating pos- 
session provided that they give an .under- 
taking to use,water available for the culti- 
vation of the land in suit instead of for that 


of their adjoining land. I do not think 


that it is possible seriously to consider 
this altemative, and it would be difficult 
to see how such an undertaking could be 
incorporated in the decree, or how it would 
be capable of execution. The first of these 
two suggestions, however, is more practi- 
cal. I consider, nevertheless, that it would 
be extremely difficult for a Court to act 
upon it. It was never suggested at any 
previous stage of the proceedings. What 
A have to dertermine is whether the terms 
of the mortgage are such as a Court is en- 
titled to enforce, and, if they are not, there 
do not appear to me grounds for 
.amending those terms upon a mere assump- 
tion as to what was originally intended by 
the parties, or what may seem to be equit- 
able, I can accept the contention that this 
form of period ís one which is already known 
and which may, at the time when it 
was agreed upon, have represented a genu- 
ine arrangement. At the same time, whe- 
ther or not the parties realized the effect 
of this agreement, it appears to be one which, 
if the mortgagee once insists upon his right 
* to possession, no Court can be called upon 
to maintain. It is impossible to get 
over the simple fact that under, the mort- 
Eage-deed the mortgagee is entitled to ex- 
clusive possession, and that, once he has 
obtained such possession, it rests entitely 
with him whether or not to cultivate ail, 
or any portion of the land, and that the 
mortgagors have no legal or practical me- 
thod of compelling him to cultivate at all. 
As pointed out by the learned Counsel for 
the respondents, the mortgagee would be 
in, the position that he might even cultivate 
just less. than one-third of the land in any 
particular year and thereby prevent that 
yeat being treated as abad within the 
meaning of the deed. Whatever may. be 


INDIAN GASES. - 


In the alternative, the appel- 
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the intention of the mortgagee at this mo~.. 
ment, he could always adopt this course 
if he thought it in his interest to do so, and 
it may be remarked, there is nothing to bar 
his transferring his rights to another per-- 
son who might wish to do the same. I - 
consider, therefore, that the view taken by 
the learned Divisional Judge is the only 
possible one, and that we are dealing with 
a mortgage the terms of which are such as - 
to place it within the power of the mort- 
gagee to prevent redemption at all. What- 
ever authorities there are for the view that 
the terms of the mortgage, however onerous, 
must be upheld if the parties entered into 
the contract with their eyes open, there is 
equally good authority for the view that . 
those terms must not be such as to allow the - 
mortgagee to prevent redemption in all cir- 
cumstances. Durga Singh v. Muhammad 
Raza Husain Khan (3) may be cited as a 
clear authority for this view. I, there- 
fore, uphold the finding of the Divisonal 
Court in this case and dismiss this appeal 
with costs. 


. Z. K. 
Appeal dismissed, 


. (3) 25 Ind, Cas, 912; 17 O. c. 213. 
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GAJO CHAUDHURY 6, DEBI CHAUDHURY. 


! PATNA: HIGH COURT. T own 
.. CRIMINAL REVISION No. III. OF 1023.. 
^. April 6, 1923.. . 
Present —Mr. ‘Justice Kulwant ‘Says 
l um CHAUDHURY AND OTHERS. 
—PETITIONERS E "M 
. o: versus >, 
DEBI. CHAUDHURY AND ANOTHER— 


OPPOSITE- PARTY. M 

Ginna Procedure Code ( Act 'V of 1898), ss. 203, 
369— Order disposing of. case— J urisdiction to 
revive case. 

Unless it can be shown that there is a legislative 
enactment giving a power to that effect, cessation 
-by the order of a Magistrate of any criminal pro- 
ceeding niust, until that order is set aside, operate 
not only as staying the proceedings but as destroy- 
ing them.. [p. 947, col.2 J 

“Tarini . Charan Chaudhry v. Amulya Ratan 
Roy; 20 C. 867; ‘to Ind. Dec. (N. s.) 583, relied on. 

A Magistrate took cognisance of a case under 
section^190-(c) of the Criminal Procedure Code 
and sent it to the Police for investigation. On 
receipt of the report of the Police he made the follow- 
ing order: '"Enter false. Mistake of law.” Sub- 
sequently, on ‘application by the- complainant the 
Magistrate revived the proceedings: 

Held, (1) that.the first order of the Magistrate 
was.an ‘order finally disposing of the case and had 
a ~ of esstroy as Hie Proceedings; ; 
col. I 

Birnarayan ` Sing gh v. Emperor, ` 67 Ind. Cas. 
195; 3. P. L. T. 239; (1922) D I. R. (Pat) “97; 
.23 Cr. L. J. 371, distin 

(2) that under section 369 p the Criminal Pro- 
cedure Code the Magistrate had no jurisdiction 
to alter or review his first order-and his subsequent 
order reviving ea proceedings was, ose 
illegal. [p.948,col.r.]] : 

Revision from an order of the -Sub- 
‘Divisional Officer, Monghyr, dated the 3rd 
February 1923, issuing summonses against 
the petitioners under. sections: 3 79 - „aand 
A Indian Penal Code. < 

. G. C..Pal, for the: Petitioner: 

Thi Assistant Government VEA = 

the Crown, ; ; 


‘JUDGMENT. — This i is an ‘applications for. 
‘revision of an order, dated the 3rd February 
1923, passed by the Sub-Divisional Officer 
_ of Monghyr whereby he ordered the issue 
' of summonses against. the petitioners 
under sections 379 ‘and-147;.Indian Penal 
Code. The petitioners | pray- that, under 
the -circumstances.set out in their: petition, 
the learned Sub-Divisional;Officer's order 
should beset.aside as. being illegal, or, in 
any event, the. proceedings - siould: -be 
quashed... n p. v e TF NE UN 
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In order.to understand the circumctan- 
ces under which the order sought to be set 


- aside was passed, it is necessary to state 
, Shortly the enc 


history of the 
case." < 

There are ‘three plots of land in 
village Rahimpur, lying contiguous to each 


-Other from. east to west. The two plots 
-on the east and west‘admittedly belonged 


to the petitioners. ‘The dispute relates to 
the middle plot measuring about 15 bigkas 


- Which'is claimed by the petitioners as being 
. their holding while 


it is claimed by 
Debi Chaudhury and others as belonging to 


. them. ` A dispute arose between the parties 


as regards the possession of the middle plot 
and in the -year 1920 a case of rioting was 
started against Debi Chaudhury and others 
on the complaint of Gajo Chaudhury, one 
of the petitioners. In that case the Deputy 
Magistrate convicted Debi Chuadhury 
. and others, sometime in January or February 
| 1922, and in his judgment.the Deputy Magis- 
trate found that the petitioner Gajo Chau- 
hury -was in possession of the disputed 
middle plot. "There was an appeal by Debi 
' Chaudhury and others which was heard 
‘by the Sessions Judge of Monghyr and the 
learned Judge upheld the conviction .for 
rioting, but in the course of his judgment he 
was pleased to observe tha: Debi- Chaudhury 
and others were really in possession of the 
middle plot and he maintained the convic- 
.tion on the ground that the accused, persons 
in that case, had exceeded their right of 
private. defence. inasmuch. as they .had 
chased the complainant of that case, and 
assaulted him somewhere outside the dis- 
d land: An application for' revision 
was filed. by Debi Chaudhury and others to 
the.High Court which was dismissed.. It is 
said, however, that the High Court.remarked 
in its. judgment . that the question of the 
posse is. on of the middle plo: did not arise 
in the caje.: _.. 

: Subsequently » sometime in. “August 1922, 
fresh disputes cropped up between the parties 
as.tegard'- the ‘possession of the ‘middle 
plot, and proceedings under section 145 of 
the .Criminal Procedure Code were initiated 
but.as it was found,that the Jand had ` gons 
under water the said proceédings were 
dropped; Again, in -Novèmber ' 1922, pro- 
ceedings under section 144 of ihe Criminal 
-Procedure Code’: Were pus wherein 


tat i 1 t ` 
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- Debi Chaudhury and others were the frst 
and the petitioners were the second 
. party: Notice was issued upon them to 
under section 144 
The 


a petition on 28th Nove mber 1922 showing 
cause as to why an order under section 144, 
Criminal Procedure Code, should not be 
passed against him, and in that petition he 
stated: vhat he was in possession of the land 


and he had cultivated the land and grown ` 


crops thereon which he cut and removed on 
the 17th of March 1922. Thereupon, without 
any complaint by any one, simply on the 
statement in the petition of Gajo Chaudhury 
that he had cut and removed the crops, 
the learned Sub-Divisional Magistrate made 
an order on the 29th November 1922 in which 
he stated that the petitioners had no right 
to reap the crops on the 17th of March 1922 
- as both the Sessions Judge and the High 
Court had found in the rioting case that the 
petitioners were not in possession of the dis- 
puted Jand, nor had the land been settled 
with them and he recorded the followi-g 
order in the order-sheet : “To therefore, take 
cognizance of the offences committed by 
‘him (t.e., Gajo Chaudhury) under sections 
379 and 447, Indian Penal Code; in 1921 
109 109 

and. 1922: under the provisions of sec- 
-tion rgo (c), Criminal Procedure Code, and 
‘remand him to kajat. 1 send the file to the 
Sub-Inspector Khagaria for investigation." 
The result was that the petitioner Gajo 
Chaudhury was at once arrested and taken 
to the hajat. He later on applied for bail 
on- the same date but this was rejected. 
‘Bail was, however, subsequently allowed 
by the learned Sessions Judge. On the 21st 
of January 1923 final report of the Police 
was received by the learned Magistrate and 
he recorded the following order in the order- 
sheet of that date :— Final report receiv- 
ed. - Enter false, mistake of law, sections 


379 and un Indian Penal Code." Onthe 31d 


I09 
of February 1923 Debi Chaudhury filed an 
application before the Sub-Divisional Magis- 


trate for revival of the case under sections 


379 ana 447 Indian Penal Code and there- 
109 109, 


npon: the. learned Sub-Divisional Magistrate 
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. Secondly, 
“as on a complaint inasmuch 


‘matter of 
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made the following order oa that date: 
* Petition fled by Debi Chaudhury for con- 
tinuing the case. His’ Vakil states orally 
that he can prove that Debi Chaudhury 
was in possession till 17th March 1922, 
on which date accused Had the crop 
cut. The Sub-Inspector's report shows that 
he considered at that time the evidence of 


possession was equally balanced. As the 


title is with the complainant and he has been 
. proved to havé been in possession on 


I3th 
October 1920, I consider he must jn fairness 
be given an opportunity of proving his case. 
Issue notice to accused Gajo's bailor to pro- 
duce him on 19th February. Summon Phul- 
ten, Bhattu and Shibteyal Singh for that 
date under sections 379 and 147, Indian 
It is against this last 
order of the learned Sub-Divisional Magis- 
trate that the present application for revi- 
sion has been filed. 

The learned Vakil for the petitioners 


- contends, firstly, that the learned “Magistrate 


having by his order of 21st of January 
found the case to be false, he has acted illegally 
in taking fresh action and reviviig the case. 
it is contended that the learned 
Magistrate had no jurisdiction to take action 
as there was no 

before him, and he did not, as a 
fact, proceed under section 190 (4) 
of the Criminal Procedure Code as there was 
no examination of. the complainant: upon 


complaint 


oath under section 200 of the Code. Thirdly, 
.it is contended that, in any event, it isa, 


fit case in which the proceedings should 
be quashed. l 

In my opinion, apart from the legal objec- 
tions taken by the petitioners, having regard 
to the previous history of the case, it is 
not proper that the present proceedings 
should be continued. ‘The finding of the 
Deputy Magistrate in the rioting case was 


‘that the petitioners were in possession” of 


the disputed plot of land. That finding 


was not upset by the Seasions Judge until 


the r8th of March 1922 and the crops were 
removed by the petitioners on the 17th of 
March 1922 7. e., at a time when the finding 
of the Deputy Magistrate was still subsisting ' 
and had not been upset on appeal and, there- 
fore, there was no ground for helding that 
they removed the ctops with any dishonest 
motive. Secondly,it is stated by the learn- 
ed Vakil for the petitioners that the High 
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~ Coürtin revising the order of the learned 
. Sessions Judge had held that the question 
of possession did not arise in the case. 
The learned Assistant Government Advocate 
does not challenge the correctness of this 
* statement, but the Sub-Divisional Magistrate 
proceeds on the assumption that the High 
Court had confirmed the finding of the 
‘Sessions Judge as regards possession. 
have not a copy of the order of the 
High Court before me, but in any: event it 
cannot be said that on the ryth of March 
“1022 the petitioners had no justification 


for removing the crops which they allege - 


‘to have been grown by them, Then, again, 
"the learned Magistrate took cognizance of 
the case under section 190 (c) of the Code of 
"Criminal Procedure upon information re- 
` ceived by him in the course of the proceed- 
"ing under section 144 of the Code. This 
information was received from the petition 
- of objection filed by the petitioner in the 
proceeding under section 144 in showing 
Cause against the order under the said sec- 


"tion. The petitioners stated as a ground: 


- that no order under section 144 should be 
‘passed against them; that they had been 
“in possession of the land aud had removed 
the crops on 17th March 1922. ‘There was 
` no complaint before the Magistrate and there 
was: no justification for his coming to the 
-conclusionthatthe petitionershad committed 
any offence of which he ought to take cog- 
nizance under section 190 (c) of the Code. 
Again, when the matter was referred to the 


Police for enquiry the Police made an en-. 


quiry and submitted a report in favour of 
‘the petitioners. The Magistrate was ap- 
parently satisfied with that report and he or- 
‘dered the case to be entered as “ false, 
mistake of law.” Having regard to the 
fact that the alleged offence took place in 
March 1922 after which there were fresh 
-proceedings under sections 145 and 144 
-of the Criminal Procedure Code and that 
no complaint of theft was made by Debi 
Chaudhury at any time from the17th March 
1922 upto the 3rd February1923 Iam clearly 
of opinion that it is improper to revive 
the proceedings upon’ the petition of Debi 
‘Chaudhury filed on the 3rd February 1923. 

As regards the first objection of the 
leamed Vakil for the petitioners that the 
learned: Magistrate had no jurisdiction to 
revive the proceedings after his order of the 
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:21st of January 1923 his argument is 


that the order of the 2rst of January 1923 


‘had the effect of. finally disposing of the case 


and that order couldnot be cancelled: by the 
learned Magistrate under any provision of 
the Code. He relies upon the case of Tarim 
Charan Chaudhry v. Amulya Ratan Roy 
(1) where their Lordships observed that un- 
less it can be shown that there is a legis- 
lative enactment giving a power to that 
effect, cessation by the order of the Magis- 
trate of any criminal proceedings must,until 
that order is set aside, operate not only as 
staying the proceedings, but as destroying 
them. The learned Assistant Government 
Advocate for the Crown argues that the order 
of the2rst of January 1923 was merely an 
executive order and it was not a judicial order 
disposing of the case, and he relies upon . 
the observations of Jawala Prasad, J:,,-in 
the case of  Birnarayan Singh v., 
Emperor (2). His Lordships in that. a 
observed that an entry such as that made 
in that case, namely, '' enter true sections 
348-114, Indian Penal Code," was an entry 
whichoughtnot to havefound a place in the 


judgment. The judgment in that case was 


entirely in favour of the accused but after 
disposing of all the arguments aud consider- 
ing all the facts and the evidence in the case 
and coming to the conclusion that the 
accused in that case was not guilty of the 
offence charged, the learned Magistrate 
had made an entry at the ehd of the judg- 
ment ‘‘ enter true sections 348-114, Indian 
Penal Code" and his Lordship held that 
such an entry ought not to have found a 
place in the judgment. Under the rules 
contained in the Police Manual such an entty 
has to be made in the register prescribed by 
paragraph 314, Chapter XIII, of the Police 
Manual and his Lordship ordered that 
the entry be expunged from the judgment. 
In the course of his judgment his Lordship 
observed that such an entry had been inter- 
preted by certain authorities as an entry 
of purely executive character and he gave 
that as a reason for holding that if it was 
an entry of an executive character, it ought 


-not to have found place in the judgment 
of the Court. That case is no authority for 


x) 20 C. 8673 10 Ind. Dec. (N. S.) 583. ? 
6) 67 Ind, Cas. 19513 P. L. T. 239) (1922) 
A. Y. R. (Pat.) 973 23 Ce. L. J. 371. ; 
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the - proposition ‘that such an order as that 
passed by the .Sub-Divisional Magistrate 
in the present case.on the - 21st January 
1923. was an executive order. It was an 
order finally -disposing of the case and, to 
use the expressions of their Lordships of 
the Calcutta. High Court in the case of 
Tavini Charan. Chaudhry v. Amulya 
Ratan Roy (x) just cited, it. had the 
effect. of “ destroying the- proceedings.” 

If that is so, then, under section 369 of the 
Code of Criminal Procedure, the learned Magis- 
trate had no jurisdiction to alter or review 
that order, and the, order of the 3rd of Feb- 
ruary.1923 must in thisview of the case be 


'. held to be illegal. 


As regards the second ‘objection ` of the 
learned Vakil for the petitioners, I am of 
opinion that that objection is also. well- 


^ founded. If it is argued that the proceedings 


~ 


evidence on both sides. ; 


were initiated: on. a complaint made by 
‘Debi Chaudhury then the provisions of sec- 
tion 200 of the Code of Criminal Procedure 
have not been complied with ; in fact the 
petition filed on the 3rd of February cannot 
be regarded as a complaint and thelearned 
Magistrate himself did not treat it as a 
complaint but merely as “an applicati ion 
ior continuing the case.' | 

For..the reasons given above, Lam of 
opinion that no fresh action ought to be taken 


against. the petitioners and the proceedings ` 


initiated. by the order of the 3rd. of Feb- 


ruary 1923. must: be . quashed. 


PO US quashed. . 


EE ea toe, 


Z. K. 


 OUDH JUDICIAL- COMMISSIONER'S | 
COURT. ; 
C RIMINAL REVISION No. 140 OF 1922. 
. December. 14, 1922. 
Present . —Mr. Daniels, A. J. Cc 
, SALIM AND ANOTHER—ACCUSED— 
: APPLICANTS i 
versus. 
 EMPEROR— COMPLAINANT. ; 
4 Criminal Procedure ‘Code ( Act V of 1898), s. 264 
—Summary :trial— Appealable. sentence awarded—- 


Judgment, contents of. y 
Where in a summary trial inde section 264 of 
the Crimisial Procedure Code, the Magistrate passes 


` a sentence upon-the accused which i is.appealable;.the 


judgment. ought to embody. the! substance ' -of the 
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"Bois 
Sof OC 
pose saji kah apo the statement of the 
complainant, and that the defence evidence is very 
conflicting and. cannot be believed, .is not a 'suffi- 
cient compliance with the requirement of the law; 
and the conviction and sentence are liable to-be 
set aside; by the High Court in revision. = 
Revision against an order of the- Sessions 
Judge, Sitapur, dated the 11th November 
1922, confirming, an order of the Deputy 
Magistrate, First Class, Kheri, dated the 
21st August 1920. 
Mr. R. F. Bahadurp, for the Applicants." 
The Government Pleader, for the Crown. 
JUDGMENT.—This is an application for 
revision in a case in which the applicants 


were tried summarily and’ sentenced to 


appealable sentences. Section 264, Crimi- 
nal Procedure Code, requires that in such a - 
case the Magistrate shall wrte a judgmert 
embodying the substance of the evidence 
on both sides. It is clear from ‘a perusal 
of the judgment that the Magistrate has 
not complied with this requirement, As 
regards the prosecution witnesses, all he says 

s that the witnesses support | the statement 
B the complainant. This is hardly suffi- 
cient. The record should at least ` have 
shown how the witnesses came to be on the 
spot and how much of the affair they saw. 
When I come to.the defence evidence, the 
record is still more insufficient. It appears 


‘that thirteen .witnesses were examined in 


support of the case set up by the defence. 
The learned Magistrate gives no indication 
of what these witnesses said and. the only 
remark he makes about them is that the 


‘statement of, the witnesses examined by 


Muhammad is: very conflicting and he does 
not believe them; ‘The ruling in Jagan Nath 
v. Emperor : (1) has been cited + in 
support cf the application., This is a very 
much. slronger. case. The Magistrate has 
altogether fa:led to comply with the require- 
ments of the law and I accordingly. sst 
aside „the convictions and sentences. and 
direct the release of the accused. The fines, 
if paid, will be refunded. I refrain .from 
ordering a te-trial as- the accused. have 
alrea^y undergone a substantial ‘portion -of 
the s utences imposed on them. 
w. C. A. , Convictions and sentence set. aside, 
7. (f) 21 Ind. Cas. 466; 16 0. C. 357 14 Cr.. L, 
294. ; 
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` PESHAWAR JUDICIAL COMMIS: | 
SIONER’S COURT. ` 
. CRIMINAL, APPEAL No. 26.0F 1923. 
April 6, 1923. 

Present :-—Mr. Pipon, J. C. 
AKBAR ALI son or BARKATULLAH 
ACCUSED—APPELLANT 
` VEFSMS - t:> 
EMPEROR— RESPONDENT: A 

Penal. Code (Act XLV of 1860), s. 216— Har- 
bouring proclaimed offender-—Giving warning, whe- 
ther amounts to harbouring—Sentence. l 

' A person who deliberately gives warning toa 
proclaimed offender of the approach of the Police, . 
with the intention to assist him to escape,'is. 
of an, offence under section 216 of the Penal Code. 
[p. 949, col. 2; p. 950, col I.) 

Emperor: v. Husain Bakhsh, 25 A. 261; Ay We 
N. (1903) 29, dissented from. 

An outlaw, especially in the North-West 
Frontier Province, is a menace and. an enemy 
to the public at large, and any person who conspires 
to assist him must be held to be also an enemy 
of the' public and should be sicud dealt with. 
[p. 950; col r.] 

Appeal from the 'order of  Kdditi onal 
District Magistrate, Mansehra, dated the 25th 
- January 1923. 

Mr. Nader Ali, Agent for the Appellant. . 
. Mehta M. angal Sain, for the Crown, 


JUDGMENT.—The appellant, Akbar Ali, 
a Gujjar, aged 40 of Doga in the Mansehra 
Tahsil, has been convicted under section 
216, Indian Penal Code, of harbouring a pro- ` 
claimed offender named Mahmud Shah -who 
was charged with a capital as wéll as with 
other - offences, and lias been sentenced -to 
7 years’ rigorous imprisonment including 
three months’ solitary confinement. 

The first point to be established is whether 
Mahmud Shah was a proclaimed offender 
.on a‘ capital sentence. It has been shown 
that he was a notorious outlaw against 
whom charges under sections 302, 307, 395 
and 397, Indian Penal Code, -were pending. 

." The next question is whether Akbar Ali 
“harboured him" within the meaning `of 
section-216, Indian Penal Code. "The facts 
shown by the prosecution are that on the 
26th of November 1922-a party of Police 
and Frontier Constabulary, on receipt. of 

" information, surrounded the house of the 
outlaw at Doga with a view to his arrest. 
They found the present accused, Akbar Ali” 
watching the outlaw’s house in the capacity 
cf a Chaukidar, They at once told. him 
that ad intended to-arrest Mabmud Shah, 
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and that he € i duit in. order’ to. 


facilitate . their object. Akbar Ali, never- 
theless,- did his utmost to give Mahmud 


- Shah.a warning of the arrival of the Police 


force and kept on shouting at the top of 
his voice until he was eventually.gagged by 
the Police with a blanket. 'The' result of 
this was that. Mahmud Shah.was warned 
arid attempted to escape. He fired upon 


—' the Police, ‘wounding one of their number, 


but was eventually himself shot dead. The 
defence of the accused is that. he was not ac- 


` tually-at-Mahmud Shah’s house, but was 


at somè distance away in a cattle-shed; 


ty” that he did nothing to warn Mahmud Shah, 
, and that.he is not guilty of assisting the 


latter in -his attempt to escape, or of 9n 
structing -his.arrest. 

-There i is not the least.doubt that the ac- 
cused was employed as a Chaukidar by the 
father of the outlaw. There is, again, not 
the least.doubt, on. the evidence, that he 
was, on that occasion, posted over.. the : 
house of the outlaw. with the express inten- 
tion of keeping watch and of warning him 
of any possible danger from the Forces of 
the Crown... There is, again, not the least 


doubt that he did his best to warn the out- 


law of the arrival of.the Police and thereby 
to assist him in his attempt to escape. The 
appellant being unrepresented by: Counsel, 
I have asked the learned Public Prosecutor 
to assist-me by pointing to any aspect of: 
the case which could ‘possibly tell in the 
accused’s favour. He has shown me a 
tuling of the Allahabad High Court published 
as Emberor v. Husain Bakhsh (1) in which it 
was held that the definition of harbouring 
contained in section: 216 (B) of the Indian 
Pénal. Code does not. include. the 
assisting of an accused person to ‘escape 
by merely telling lies to the Police as to his. 
whereabouts. -The leamed Public Prose- 
cutor, however; brings. to my notice the 
fact that in; the present case we have very. ` 
much. more than this.: The case against 
Akbar- Ali is not that he gave any false 
information to the Police -with a view to 
assisting. the „outlaw to escape, but that he 


~ directly and deliberately” warned the out- ` 


law in order to save him; The cases, there- 

fore, are not. parallel. I cannot, however, 

avoid making the observation that. tlie 

view taken by the Allahabad Hieh Court. 
(1) 25 A. 261; A, W. N, (1903) 29. 


~ 
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in -the” case referred to appears to me open . 


tor:the: gravest doubt. Section 216 (B) 


ldys down -that the word ''harbour" in- - 


cludes the assisting a. person in any way to 
evade apprehension. The idea that it, 
nevertheless, does not include giving false 
information to the Police with a view to 
assisting an outlaw to escape, appears to 
me, with due respect to the high authority 
which passed the ruling, little short of a 
negation of the law, and one might almost 
say that such a view constitutes a direct 
encouragement to defeat the forces of law 
and order in dealing with what can only be 
described as amenace to the public. Ishould, 
therefore, even if the two cases were exact- 
ly parallel, decline to follow that ruling as a 


precedent. The cases, however, as I have, 


already said, are in no way parallel. Ak- 
bar Ali not only did his best to assist the 
outlaw ` to escape, but it is clear 
that his intention was, even before 
the arrival of the Police, to assist 
the: 
possible danger and of defeating his 
arrest, I, therefore, uphold the con- 
viction. of. Akbar Ali under section 
216, Indian Penal Code. 

‘As regards the seutence, the most that 
could be said for the accused, is that he 
was in a position of dependence upon Mah- 
mud Shah, and that he may have been 


influenced by the natural obligation of a- 
servant towards his master. I do not consider, - 


however, that such a plea can avail him 
An outlaw; especially in the North West- 
ren Frontier Province, is a menace and an 
enemy to the public at large, and any per- 
son who conspires to assist him, must be 
held to be also an enemy of the public. 
There may be cases where Courts cannot 
withhold their sympathy for the actions 
of persons who. have assisted outlaws by. 
reason of relationship or overwhelming 
"natural affection. There are no features, 
howéver,ofthisnaturein the present case. 
1. consider, therefore, that the sentence of 
7..years’ imprisonment passed upon the 
appellant, was fully justified, and I must 
decline to reduce it. I, therefore, . uphold 


the. conviction. and the sentence and reject : 


this appeal. 
Y Ev. 4 


-— 


Appeal rejected, 
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PATNA HIGH COURT. _ 
CRIMINAL, REVISION NO. 550 OF 1021. 

: November 25, I921. 
Present:—Justice Sir John Bucknill, KT. 
RAKTU SINGH—PETITIONER 

YENSUS ; 
EMPEROR-—-OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1908), s. 437 
-— Discharge, order of— Further enquiry. 

Where. a person has been prosecuted. before a 
competent officer, and has, after a fair trial before 
that officer, been found not guilty and discharged, 
the Magistrate finding definitely that the Crown 
had failed to make out a case against him, itis very 
improper, in the absence of some positive allega- 
tion of impropriety of conduct against the trying 
officer, for the accused person to be placed om his ' 
trial a second time for the same offence. ' 


Application against the order of the 
District Magistrate, Darbhanga, dated the 
13th September 1921. 

Mr, Janak Kishor, for the Petitioner. 


JUDGMENT.—This is an application 
in Criminal Revisional Jurisdiction No. 
550 of 1921 made by one Raktu Singh. 
The applicant asks that an order of the 
District Magistrate of _Darbhanga, dated 
the 13th of September: 1921, directing 
that a further enquiry into a criminal case 
brought against the petitioner, in which he 
was tried and discharged by the Sub-Divi- 
sional Magistrate of Darbhanga for various 
offences notably against the provisions of 
Sections 465, 468, 471 and 193 of the In- 
dian Penal Code, be set aside. i 

“There is a long history behind the case ` 
stretching back to the year 1918. I need 
not go into the details of the matter at 
great length but the story is that the petir 
tioner purchased a share in certain villages 
from some persons, one of whom is the person 
who brought the original complaint against 
the present applicant. This person says 
that the applicant committed these various . 
offences relative to forgery. It is said that 
when the applicant made an application 
to have his name registered before the pro- 
per authority that authority in the first in- 
stance allowed the application; on an appeal 
a higher authority again took the same 
view, but subsequently, on still further, 
appeal, the Commissioner of the Division 
appears to bave taken the opposite view 
and to have sanctioned the prosecution of 
the applicant under the sections of the Pegal . 
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Code.to which I have.already referred. "Then 


on this sanction which was apparently grant- : 
ed under section 476 of the Code of Cri- - 


minal Procedure the applicant was tried 
before Mr. | Shamsul  Zoha, the Magis- 
trate. of Darbhanga, and this Magistrate, 
after hearing the case, gave a judgment of 
considerable. length in which he very 
straightly states that the Crown had com- 
pletely failed to make out the case for 
the prosecution. The applicant was, there- 
fore, discharged. However, the preson to 
whom I have referred as the complainant 
then went. before the District Magistrate 
‘of Darbhanga and seems to have succeeded 
in pursuading him somehow that the trial 
before the District Magistrate of Darbhanga 
had not been properly carried out; and this 
District Magistrate, who seems to have taken 
it for granted that the. applicant was 
guilty, ordered that the matter should be 
re-opened (and I presume) that the appli- 
cant should be re-tried. 

 l cannot . find any reason to support this: 
finding. Here this man has been prosecuted 
before a competent officer and has been, after 
a trial before that officer, found not guilty 
and discharged. The Magistrate found 
definitely that the Crown had failed to make 
out-a case against the accuied. Under 
such circumstances, whatever may be 
the powers of the District Magistrate to 
order a re-opening of the matter, unless 
there is some positive all:gation of impro- 
priety of conduct (whi.h there is not here) 
against the Trying Officer, I think it very 
improper that an accused person who had 
been definitely' acquitted should be placed 
on. his trial a second time for th» cff nce. 
To me such a proposition is quite unsatis- 


factory. I must, therefore, set aside the 
order. 
WW. GA, Order set aside. 
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PATNA HIGH COURT. 
CRIMINAL REVISION No. 89 OF 1923. 
l March 23, 1923. 
Present:—Mr. Justice Kulwant Sahay. ° - 
ABDUL HAMID—PETITIONER 
Versus 
HASAN RAZA AND OTHERS . 


—OPPOSITE PARTY. A. 
Criminal Procedure Code (Act V of 1898), 
5$. 145, 147, 192, 528— Transfer of proceedings. 
under ss. 145, 147—Magistrate, power of— Local 
inspechion — Inspection, whether can be made by 
presiding Magistrate-— Inspection, note of. 
Proceedings under sections r45 and 147 of the 
Criminal Procedure Code are criminal cases and a 
Magistrate has power to transfer such cases under 
sections 192 and 528 of the Code. Consequently, 
where a District Magistrate, on receipt of a Police 
report to the effect that there is likelihood of a 
breach of the peace in certain locality, makes an 
order to draw up proceedings under section 147 


- of the Criminal Procedure Code and serve notices 


on the parties, ordering them to appear before 
another Magistrate, the order is not without 
jurisdiction. [p. 952, col. 2; p. 953, col. 1.] 

The rule that in criminal cases a Court is only 


` Justified in holding a local inspection in order to 


explain the facts appearing in the evidence does 
not apply to section 147 of the Criminal Procedure 
Code. Special provision is made in the Code for 
local inspection in these cases. In cases where 
rights of irrigation and fights of taking water 


"through particular channels from particular re- 


servoirs are concerned, alocal inspection is em- 
minently necessary. Although, asa rule, itis better 
to have such an inspection made by some other 
person, there is nothing in law to prevent the 
presiding Magistrate from making it himself 
provided he records what he sees and does not 
act upon hearsay evidence. [p. 953, col. 1.] 

A Court's finding must be based upon evidence 
duly recorded by it and not upon the impression 
formed by the Judge on a local inspection of the 
locality. He can, in order to elucidate the evidence, 
make a local inspection and the object of a local 
enquiry would be only with a view to understand 
the evidence actually adduced in the case. But 
it is absolutely necessary that if a Magistrate 
makes a local enquiry he must make a note of what 
he sees and must place it on the record, so that. 
the parties may be in a position to know his im- 
pression and correctit if it is wrong. [p. 953, col. 2.] 


“Application against an order, dated roth 
December 1922, passed by the Deputy 


* 
. 


Mr. N. N. Sinha, for the Petitioner. 


 JUDGMENT.—The petitioner was the 
second party in a proceeding under section 
147 of the Criminal Procedure Code. The 
dispute related to the right of taking water ` 
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ftom Bhontria. Ahar in village Jamuara 
- belonging to the first party tothe Kunda 
ahar belonging to the second party. The 
case of the second party was that there is 
“a river known as Husainabad river towards 
thesouth from which water used to come to 
Eksari Ahar through a channel, and from 
‘that Ahar the water used to be taken to the 
Bhonria Ahar in Jamuara,.and from this 
Ahar the water passed through a channel to 
Khurumpur Ahar from where it was taken 
to the Künda Ahar of the second party. 
The case of the' first party was that 
the second party has no right to take the 
water from the -Bhonria Ahar to the Kunda 
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. by a special peon. 

is as follows :—'' The: parties to appear 
with.their witnesses: and show cause at 
Sheikhpura Dak Bungalow before Second 
Lieutenant Ram Prasad Narain Sahi; on 


"the 20th November. “The case is: transferred . 


to his file for disposal. Evidence should be 
heard and the case decided on 20th Novem- 
ber and 21st November at Shekhpura.” On 
the' 20th. November 1922, written state- 


ment and the Fard-ab-bashi were filed by- 


the parties before the Second Lieutenant 


Ram Prasad Narain Sahi, and on the same . 


date, after perusing the writtenstatement and 
. examining the Sub-Inspector at Sheikhpura 
the learned Deputy Magistrate went to 
. the locality, made a local inspection, and 


after noting the facts of his having made, 


the local inspection, he recorded in the 
order-sheet of the 20th November the fol- 
lowing order: '' I do not think it is neces- 
sary to examint any witnesses because 
‘they will not be able to say anything beyond 
'. what I have already seen. I have also 
perused the Fard-ab-pasht of | Eksani" 
and then upon the application of the Mukh- 
tear for the second party, who wanted to place 
- certain law pointsand other Record of Rights 
before the learmed Deputy Magistrate, he 
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made the following order: "' Put up itr 
Monghyr on 231d November 1922 for hear- 
ing parties about law points." On-the 231d- 
November 1922 the following order-is re- 
corded in the: order-sheet : ' A law point 


is raised that evidence must be recorded: 


I shall do so on 27th -November 1922. 
I shall also consider this: point in the mean» 
time. A petitionis put up that I did not 
visit the locality at a place from which the 
channel comes from the river. I had been 
as'far as it was pointed out to me. I could 


‘not go indefinitely. So this is rejected. 


Put up on 27th November 1922." A peti- - 
tion- was thereupon filed before the learned 
District Magistrate for transfer of the case on 
the ground that the Deputy Magistrate did 
not.make the local enquiry as requested 
and that he had already made up his mind 
that the-petitioner was in the wrong. The 


learned District Magistrate, however, re-. 


jected the application for transfer and on 
the case being taken up by the Deputy: 
Magistrate on the 13th of December 1922, 
he e&amined some witnesses for the - parties 


: and on the roth December 1922, he made 
‘the final - order 


in favour of: the - first: 
party. 

The first point taken by the learned Vakil 
for the petiticner is that the learned Dis- 
trict Magistrate’s order of the 7th -of No- 
vember 1922 directing the parties to appear: 
and show cause before the Deputy Magis- 
trate at Sheikpura was without jurisdiction. 
He relies upon the case of Misri Chaudhury 
v. Narsingh, Prasad Téwari (1).:- In that 
case it was held that section 147, as well as 
section 145, of the Code requie that the: 
Magistrate drawing up the proceeding shall 
require the parties concerned -to attend 
his Court ; and, therefore, when the Magis- 
trate who draws up the proceeding orders 
the parties to appear before another 
Magistrate, he acts against the clear direc- 
tion in the Code and acts without juris- 
diction. Now, it has been held in a number 
of cases that proceedings under sections 
145 and 147 are criminal cases and a 
Magistrate has power to transfer such cases 
under sections 192 and 528 of the Code cf 
Criminal Procedure. If that is so, I see no 
ground for holding that the order for transfer 


(1) 62 Ind. Cag, r29::2 P. L. 7% 186: 22 Cr. I, 
J+ 483. ; i hi 
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madeinthe present case. was without juris- 
diction. Indeed, it wa; conceded in thé case 
just cited that the Magistrate had thé power. 
to transfer the case, but it was held in that 
case that the Sub-Divisional Magistrate 
who had drawn: up the proceedings, did not . 
transfer the case expressly or by implica- 
tion to another Magistrate. In the case 
now before us; there is a clear order in the 
order-sheét of thé yth November. 1922.. 


transferring, .the . case, to the. file’ of . 


Second. Lieutenant... Ram "Prasad. Narain. 
Sabi.’ I am, therefore, .of opinion that the 


Deputy Magistrate, to whom’ the. cage. 
had been transferred, had. jurisdiction to. 
‘local inspection and the object of a local en- 


deal: with the: case, and: the: Mgistrate, 
who'drew' up-the proceedings, 
to transfer tlie case. ` de Ser iie cd 

. The: second. point urged by the Jéarned* 
Vakil. for the. petitioner is that the learned , 
Deputy Magistrete acted. without jurisdic: 


tion. in making.the local inspection. prior.to | 


taking.evidence in the case. In my opinion 
there"*is' no susbstance in ‘this  objec-. 
tion. Section'.r48 clearly provides - for 
local inspection whenever such enquiry: 
is..deemed.. necessary ‘for the purposes 
of Chapter XII of the Code.. Such 
enquiry can be made either by : any 
Magistrate. subordinaté to the Magistrate 
before whom the case is pending or by that- 
Magistrate -himself,.as was held in the case 
. of Dowlat Koer v. Siva " Pershad Pandit, (2). 
The rule that in-criminal cases the Court is. 
only, justified in holding a local inspection, 
in order to explain the facts appearing in. 
the evidence does not apply. to section, 
I47.0f.the Criminal Procedure Code. Spe- 
„Cial provision is made in the Code for local 
inspection in. these cases; and in .ceses 


where rights .of irrigation. atid rights of . 
taking „water. through particular channels | 


from particular reservoirs are concerned,., 
a local inspection: is imminently necessary., 


It was also. laid down in the same case that ' 


l although, as a. rule, it is better to have, 
such ‘an investigation made by some other. 
peison, there Is.nothing in law to.prevent 


the presiding Magistrate from making tke- 
investigation. himself provided he records: 


what he.saw and does not act upori Hearsay. 


evidence. This objection, therefore, must, 


be disallowed.. _ 
Thé third objection taken by the learned, 
(2) 10 Ind. Cas, 615; 15 C. I. J. 267; 12 Cr. Le 


I 
; ` 
à 
-+ 
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had power" 
. | stand the evidence actually adduced in 
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Vakil for thé petitioner isthatin deciding the 
case the learned: Magistrate has.relied upon 
the result of his-own local inspection’ and 
not upon the evidence on the record. This 
objections appears to: be of substance 
and ‘ought.to.be allowed..-On a reference 
to the “judgment, of the learned Deputy 
Magistrate itis. quite evident that his finding 
is'Dased;dpon the results of. his own local’, 
inspection. It is asalutary principle of law 
that the finding of a Court must be based 
upon’ evidence duly recorded by it and not 
upon the impression formed by the Judge on 
a local inspection of the locality. He can, 
in order'to elucidate the evidence, make a 


quiry would be only with a view to under- 


the case. Moreover, it is absolutely neces- 
sary’ that, if a Magistrate makes a local 
enquiry he must make a note of what he 
saw and must place it on the record so that 
the parties may be in a position to: know 
what impression the Magistrate had got by-the 
local enquiry. Itis possible that the Magis- 
trate may have formed a wrong impression, 
and; if :the results of his inspection ^ are 
recorded, the parties would be.in a position 
to know if there has been an error and will 
bein a position to remove the wrong impres- 
-sion formed by the Magistrate. In the pre- 
sent .case the learned Deputy Magistrate 
made no note of his local inspection and 
there is no record of it either in the order- 
sheet or anywhere else in the record. . This 
objection ought, in my opinion, to prevail 
and the order of the learned Deputy 
Magistrate is set aside and the case remand- 
ed to him for disposal according to law. 

N. K. - Case remanded. 


CALCUTTA HIGH COURT. 
` CRIMINAL Reviston No. 3 OF 1923. 
NE "March 7, 1923. 
Present :—Mr. Justice Newbould and Mr, 
. -“Justice Suhrawardy. ; 


"BAISEHNAB CHARAN-DAS AND OTHERS— 


- "+ ÀcCUSED—PETITIONERS: 

AN E versus c 4 

. AMIN ALI—COMPLAINANT—OPPOSITE 
PARTY. 

Criminal Procedure Code {Act V of 1898), s. 350 
—Transfer of .Magistrate— Judgment written after 
transfer—Delivery of judgment by successor— Jus 
visdiction. 
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. Section 350 of-the Criminal Procedure Code does 
not give a Magistrate jurisdiction to deliver a 
judgment written by his predecessor. : 
‘Where a Magistrate after hearing evidence in a 
case is transferred and sends a written judgment 
to his successor, the latter acts without juris- 
diction in delivering it. Ewen if the Magistrate 
himself delivers it after his transfer, he would be 
acting without jurisdiction. 

Empress of Indian. Anand Sarup, 3 A.563; 
A. W.N. (1881) 37; 21nd. Dec. (N. 5.) 343, relied on. 
* Rule. 

Syed Md. Saadulla, fox the Petitioners. 

Babu Priya Nath Dutt, for Babu Paresh 
Lal Shome, for the Opposite Party. 

JUDGMENT.—This 
Babu Sris Kumar Sen, the Sub-Divisionel 
Officer of Karimganj, in the District of 
Sylhet, and after the hearing of evidence 
the Trying Magistrate was transferred to 
Haila Kandi in the Distirct of Cachar and 
from there he sent a written judgment 
which was delivered at Karimganj by M. 
Muhammed Chowdhury, the Magistrate in 
charge of that Sub-Division. The Code of 
Criminal Procedure makes no provision for 
delivery of judgment written by the Magis- 
trate who heard the cese after he had ceased 
to have jurisdiction in the District. Even 
if the Magistrate, Babu Sris Kumar Sen, 
after his transfer, had himself delivered this 
judgment he would have acted without juris- 
diction as was held in the case of Em- 
press of India v. Anand Sarup (1). It is 
contended on behalf of the opposite party 
that section 350 would apply. Section 350 
would, under certain circumstances, give 
the Magistrate at Karimganj jurisdiction to 
decide the case on evidence recorded by his 
predecessor but it could not give him juris- 
diction to deliver judgment written by his 
predecessor. We must hold that the con- 
viction and sentence passed on the accused 
were passed without jurisdiction. 

We accordingly make this Rule absolute. 
We set aside the conviction and sentence 
and direct that the petitioners be re-tried. 
The fines, if paid, will be refunded. 

N. K. . Rule made absolute. 

(1) 3 A. 563; 
(N. S.) 343. 


ta 


A. W.N.-(1881).371 2 Ind. Dec. 


a “a 
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case was heard by 


' Penal Code. [p. 955, col. 1.] 
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. PATNA HIGH COURT. 
CRIMINAL, REVISION NO., 750 OF 1922. _ 
l "January 24, 1923. 
Preseni.[— Mr. Justice Ross. | 


JAIRAM SAHU AND OTHERS—ACCUSED 


-——PETITIONERS 
UEf SUS- 
EMPEROR-—O»rrostrE PARTY. 


Penal Code ( Act XL V of 1860), s. 353— Income 


Tax Act (X I of 1922), s. 46— Jurisdiction of In- 


come Tax Collector to issue distress warrant— 
Reststance to constable executing such warrant. 


A Collector, .acting under section 46 of the Income 
Tax Act, has no authority to issue a distress 
warrant to a Police Officer, and a Police Officer 
executing such a warrant cannot be said to be 


. acting in the execution of his duty as a Police 


Officer within the meaning of section 353 of the. 


Application against a decision of the 
Judicial Commissioner of Chota Nagpur, 
dated the 16th October 1922, modifying a 
decision of the Sub-Divisional Magistrate, 


Chatra, dated the 18th September 

1922. 
Messrs. P. K. Sen and S. C. Dey, for the: 

Petitioners. . S oy 


Mr. L. N.- Singh, Government Pleader, 
for the Crown. 


JUDGMENT. —Petitioners Nos. x to 3 have 


. been sentenced on’ appeal to two months’ 


rigorous imprisonment each under section: 


.353 of the Indian Penal Code, and  peti- 


tioners Nos. 4 to 6 to six weeks under the 
same section. The case for the: prose- 


cution was that, on the 20th June 1922, 


a market was being held at Pathalgarha, 
and that the petitioners Nos. I to 3 with 


other shop-keepers were keeping a stall” 


jointly. The Sub-Inspector of ‘Gidhour 
Police Station appeared with a warrant for 
the realisation of income-tax from peti- 
tioner No. x. Petitioners Nos. 2 and 3 
were present and the Sub-Inspector attach- 
edabagofmoney which was lyingin front 
of them in execution of the warrant. The 


petitioners Nos. 2 and 3 protested that it: 
was their money and that the Sub-Inspector `- 
had no right to take it. -A disturbance ` 
followed and the Police Officer and the party | 


accompanying him retired ; a mob collected ' 


and chased them, but no personal injury ~ 


was inflicted. The defence was that the: 


warrant was illegal and that in executing it 


2347 Tw 
fat 
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the Sub-Inspector could not be said to be a 
‘public servant’ executing his duty as such. 
It was further urged on behalf of the accused 
that the petitioners Nos. 2 and 3 were sepa- 
rate from petitioner No. 1, and that, even if 
the warrant was good, the Sub-Inspector 
was not entitled to take their money. ‘The 
warrant is a distress warrant issued by the 
Income-Tax Collector on the 3rd April 
1922. Itisin the old form and purports to 
be under section 26 of Act VII of 1918. The 
new Act (XI of 1922) came into force 
on the rst April, and the corresponding 
section is section 46. That section ' de- 
scribes the mode of recoveri ng income-tax. 
The Collector may on receipt of a certificate 
from the Income-Tax Officer recover the 
amount specified therein as ifit were an 
arrear of land revenue, and in areas noti- 
fied by the Commissioner arrears may also 
be recovered ‘by any process enforceable 
for the recovery of an arrear of any Munici- 
pal tax or Local rate, This latter provision 
corresponds to section 36 (4) of the old Act, 
except that there the local Government is 
the authority in place: of the Commissioner. 
In Mazumdar’s “Commentary on the Law 
of Income Tax" published in 1922, it is 
stated that no orders had been issued 


by the  ILieutenant-Governor of Bihar : 
and Orissa in Council under section 36 (4) : 
and it wasintended that the Collector ' 


should recover arrears by his own agency 
and not by the Municipality. No orders 


passéd by the Commissioner under section , 


46, clauses (3) and (4), have been produced, 
and it would appear that this arrear of in- 
come-tax should have been recovered as 
ifit had been an arrear of land revenue. But 
even supposing that a distress warrant 
could legaily be issued, the Collector had, in 
my opinion, no authority to issue it to an 
Officer of the Police and the Police Officer 
executing such a warrant could not be said 
to be acting in execution of his duty as a 
Police Officer. On this ground, therefore, 
the charge under section 353 must fail. 
There is a defect in the judgment in this 


case, in that no finding has been come to | 


as-to whether petitioners Nos. 2 and 3 were 
separate from petitoner No. r against whom 
the warraut was issued. It appears from 
the judgment of the Judicial Commissioner 
that one of the prosecution witnesses 


had agreed. with the defence evidence 


Pi 


on this point; and if it was a fact 
that the money belonged to the peti- . 
tioners Nos. 2 and 3 and that they were 
separate from petitioner No. I, then, 
clearly, the seizure of the money was illegal, 


' The petitioners could not be convicted with- 


out a finding on this part of the case. On 
both these grounds, therefore, I sct aside 
the conviction and sentence passed on the 
petitioners and direct that they be acquitted 
and released from bail. 

Z. K. Rule made absolute. 


OUDH JUDICIAL COMMISSIONER § 
COURT. 


CRIMINAL APPLICATION No. 76 OF 1722. 
; July 27, 1922. 
Present! —Mr. Wazir Hassan, A. J. C. 
Mahani. DURGA  BHARATHI— 
APPELLANT 
` VErSUS 
TU FMPEROR— RESPONDENT, 
ysminal Procedure Code ( Act V 
application af (Act V of 1898), s. 106, 
Patwari was doing his duty. in making a dartal 
accompanied by two tenants of the village ohen 
the accused emerged from his house followed by 
Bu: m us An Mi iS issued between him 
and the patwari resulting i ious: j 
caused to the latter: si a akah. 
Held, that there was nothing in the circum- 


‘stances to suggest that the grievous hurt was caused 


ia manner or under conditions which would 

either nec | 

ipd rer d ER cause a breach of the 
Application. 

JUDGMENT.—This application was partly . 
disposed of by my order of the 4th July 
1922. The only ground which now remains | 
for decision is whether the order of security 
passed against the applicant, Mahant 
Durga Bharathi, under section 106 of the Code 
of Criminal Procedure is a valid one. He 


. has been convicted under section 325 of the 


Indian Penal Code. The question of law 
for decision is whether such a convic- 


cf 


tion is for ''an offence involving a 


' breach of the peace.” "The view taken in the 


Calcutta High Court is that those words 
connote offences in which a breach of the 
peace is an ingredient, Arun Samanta v. Em- 
peror (1). The High Court of Madras is of 
the same opinion, Muthiah Chetty v. Emperor 


(2. These cases were considered by the’ 


B 30 C. 366. 
2) 29 M. 190) 3 Gt. "f. J. 461. 
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High Court of Allahabad in the case of Em- 
peror v. Manik Rat (3) and the learned Judge 
of that Court refused to accept ' the view 
taken in the High Courts of Calcutta and 
Madras. In the case of Dubri v. Emperor 
(4) the- -point of view was expressed 
as follows:— NE 

© "Without attempting:to put a narrow 
construction on the word ‘involving’ I think 
it may well be doubted whether an offence 
under section 325 committed in the. circum- 
stances in which this particular offence was 
committed was an offence which in any way 
involved a breach | of the peace.” 

Thelearned Judge of this Court, however, 
definitely held that” the expression “breach of 
the peace"implies some offence against the 
public. E 

In the case before me, I do not think it 
can well be predicated of the circumstances 
in which the offence of grievous hurt was 
committed, that there was any likelihood 
of an offence being. committed which would 
amount to a breach of the peace in the 
sense adopted in the judgment of this Court 
just now referred to. The Patwari to whom 
the injury was caused was doing his duty of 
making partal. In the course of his wander- 
ings he happened to come near the house of 


the applicant. He was accompanied, as he’ 


would naturally be, by two tenants’ of the 
village. The applicant emerged from his house 
in the company of three servants and the 


altercation which resulted in the injury to 


the Patwari ensued. Thereis nothing in these 
circumstances to suggest that the grievous 
hurt was caused ina nianner or in conditions 
which would either necessarily or likely cause 
a breach of the peace. The fact that a general 
feeling of hostility existed in the village 
between the zeminday and the tenants 
is no pait of the offence of grievous hurt for 
which the applicant has been. convicted. 
Without deciding the question as to whether 
the interpretation adopted by the Calcutta 
and Madras High Courts of the term ‘ in- 


. volvinga breach of the peace” or of the Allah- 


abad High Court ig correct, I am clearly 


of opinion, that, in this particular case, there 


were' no circumstances which constituted a 
breach. of the peace as a necessa: y ingredient 


(3) II Ind. Cas. 589; 33 A. 771; 8 A. L. J. 925; 
I2 Cr. L. J. 405. jl . 
3 (4) 71 Ind, Cas. 691; 8 .O..I. J. 318; 24 Ce. L. 
. 227. ' 
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in the offence for which the applicant has 
been convicted, nor even the circumstances. 
were such as were likely to lead to “a breach 
of the'péace."" I; therefore, accept the appli- 
cation in so far that I set aside the order 
calling upon -Durga Bharthi to execute a 
personal bond in the sum of Rs. 10,000 for 
keeping the peace for a term of two years. 
The application is ‘dismissed in other res- 


pects. s 
N. K. Application partly accepted & 
parily dismissed. 
PATNA HIGH COURT. 
CRIMINAL REvis1ox No. 658 OF 1022. 


December 4, 1922. 
Preseni:-—Mr. Justice Adami. 
JIBLAL TELI AND OTHERS—SECOND 
PARTY—-PETITICNER 

| YENSUS j 
GENA -SAHU ANT OTHERS— FRET 
.  PamnTY--OPPOSITE PARTY. 
` .Criminal Procedure Code (Aci V of 1898), 
S$. 133, 135, 141— Proceedings for removal of, public 
nuisance Jury, appointment of— Failure to return 


verdici— Procedure. . 
Where a person against whom a conditional order 


. under section 133 of the Criminal Procedure Code 


is made obtains the appointment of a Jury but the 
Jury fails to return a verdict within the time fixed 
by the Magistrate, the latter has jurisdiction to 
make ihe order absolute under section 141 of the' 
Code. [p. 957, col. 1.] | f 
Where, however, the Jury fails to perform its 
duty through no fault of the person against whom 
a conditional order has been passed, he should 
be allowed to revert to the other alternative given 
him by section 135 of the Code and to show cause 
against the conditional order. [p.957, col. 1.) 
Kishori: Lal Panuri v. Emperor, 4 Ind. Cas. 
72; 13 C. W. N. 367; 10 Cr. L. J. 494, relied on. 
Application agianst the order of the Süb- - 
Divisional Magistrate of Madhubani, dated - 
the i7ih cf May 1922. -` 
Mr. S.M: Tahir, for the Petitioners. 
‘Mr. Brig  Kidstore Prasad, for 
Opposiie Party. T 
JUDGMENT.—"'ihis application is direct- 


ed against an oider ot ihe Sub-Divisional 


ibe 


-Maesistrate of Madhubani: rassed. 
vader section, r4r of , the ‘Criminal 
.Trocedure Code, directing’ the: pet- 


,tioreis to "remove an : obstruction “in. 
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a certain toad. ^ Notice was issued ` by 
the Magistrate under section 132 of ‘the 


Criminal Procedure Code on the application 
of the first party. It was alleged that an 
obstruction caused by the second party 
ptevented free access to a certain well which 
had been used by the public. On receipt 
af the notice the petitioneis came forward 
and, under section 125, applied for 
the appointment cf a Jury. Certain 
members ot the Jury were nominet- 
ed by the parties and others by 
sa Magistrate and ,the Sub-Registrar 


s appointed to. be Foreman of the jury | 


with instructions to report by the 28th April. 
On the 28th of April 1922 the report had ` 
.not been received and time was extended 
till the r7th of May. On this letter date 
the Sub-Divisional Magistrate recorded in 
the order sheet that the Foreman had sent 
‘back the papers stating that he was unable 
to meet the other members of the Jury as 
he was too busy. Thereupon the Sub- 
Divisional Magistrate made the. order 
absolute under ‘section TAK and directed 
the petitioners to remove the encroach- | 
ment which had been’ reported to.exist 
by the Sub-Overseer. Time was 
for a report -as to compliance with 
‘the oider. On the 28th of July the Sub- : 
Overseer reported that. the encroachment 
chad not been.renioved and the -petitioners ` 
were then called.upon to show cause why 
they should not be prosecuted tinder sec- 
tion 188, Indian Penal Code. 

Now, according to the provisions of the 

Code, the Sub-Divisional Magistrate had 
jurisdiction to pass the order that he .did. 
‘The petitioner had thé choice under section 
135 of eithet showing cause against . the 
order under section 133 or to ask for 
the appointment of a Jury. ‘They chose the 
latter alternative and, under section 141, 
if the Jury failed to return their verdict 
within the time fixed, the Magistrate had 
jurisdiction to make the order. absolute. 

Mr. Moharhed Tahir on behalf of the peti- 
tioners points out that the failure of the 
Jury to return their verdict was not due to 
any fault on their side and that the order 
absolute was passed without their know- 
ledge; they did not come to know about it 


until the notice calling upon them. to show : 


cause why they should not be prosecuted 
"under section 188 was RECEIVES by them. 


5 


X c 


given ' 


"Had they knowin = the notice ‘they would 
have applied ' -thé ...Stb-Divisiunal 
Magistrate either = extend the. time or to 
allow them. to: show. ..cause-: “and prodtice 
evidence. . 

Now, though, as I have’ said, eee is. no 
want of jurisdiction or improper exercise of 
jurisdiction in this matter, in the.circum- 
stances of the case, I think, that the peti- 
tioners should be given a chance of showing 
cause and producing evidence to show that 
they had a right to make the encroachments 
complained about. It was due to.no fault 
of their own that the Jury had failed to 
perform the task alloted to them. I think 
that the Magistrate might, in the exercise of 
his discretion under section I4I, have given 
the petitioners a chance of showing cause and 


satisfying himself that there was no reason 


to make the order absolute. ‘The case of 
Kishori Lal Panuri v. Emperor (x) 
seeins to indicate that, where the Jury fails 
to perform its duty through no fault of the 
‘person against whom a conditional order has 
been-passed, that person should be allowed 
to revert to the other alternative given- him 
bysection 135. In this view, I set aside the 
order passed. under section r4r and. direct 
that the Sub-Divisional Magistrate give. the 
petitioners a chance of showing cause under 
section 135 and producing such evidence 
as may seem fit to them. The proceedings 


taken under section 188 will be set aside. 


Eo ae Case remanded. 
1 ` (x1) 4 Ind.: Cas, 72; 13 C. W. N. Si to Cr. T. 
494+ | s . 


toa 


LAHORE HIGH COURT. 
CRIMINAL Revision: No..679 -OF 1922. 
July 17, 1922. ` 
Present. Mr. : Justice Harrison. 
‘LAL CHAND —COMPLA* NANT— PETITIONER 
' P'QerSHuS . : 

D ASON DHI--ACCUSED--RESPONDENT; 

"Criminal: Procedure Code. ( Act V of 1898), s. 532, 


proceedings under-—-Conviction set - aside— Propert y j 
restoration 'of. 

Once it is held that no offence has been committed 
the consequences arising. from the’ comimissión of 
the offence must automatically: tease-to~bel! Oona. 
Sequently, where a conviction is set aside, an o rdex 
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' under section 522 of the Criminal Procedure Code 
resulting therefrom must also be set aside, But 
the order regarding the proceedings taken under 
' section 522 of the Code should follow on the order 
disposing of the appeal from conviction and not 


precede it. 

,  Kirpal-Singh v. Labhu, 5 P. R. 1895 Cr. (FB), 
‘relied on. 
' Criminal revision from the order of 
Sessions Judge, Lahore, dated the 27th 
January 1922. 


Dr. Gokal Chand Narang, ior the Peti- 
. tioner. 

Mr. M. Saleem, for the Respondent. 
JUDGMENT.—One Dasondhi was 
` victed by a First Class Magistrate under 
section 447, Indian Penal Code, and an 
order was also passed under section 522, 
Criminal Procedure Code, diretting that the 
complainant should be put in possession 
. of the property regarding which the offence 
.had been committed. The conviction has 
been set aside on appeal by the learned 


Sessions Judge and the order under section | 


522 has also been set aside, and the com- 
plainant applies for revision. 


It is clearly laid down in Kirpal Singh v. | 


Labhu (x) that where a conviction is set aside 
the order under section 522resulting there- 
from must also be set aside. But, it is con- 


tended this is not exactly what has happened | 


here. An appeal from the conviction was first 
presented and then a separate appeal from 
‘the order under section 522, and, on the 
application of the accused, this was dealt 
with first and independently of the appeal. 
‘This procedure was not correct, for the 
order regarding the proceedings taken under 
section 322 should have followed on the 
order disposing of the appeal. As, however, 
the appeal was eventually accepted the 
irregularity appears to me to be only techni- 
cal and it would any how have been necessary 
either for the Sessions Judge or for this 
Court to have set aside the order under 
section 522 which arose from and depended 
entirely upon the existence of the convic- 
tion. Once it has been held that no offence 
has been committed the consequences aris- 
ing from the commission of the offence 
must automatically cease to be. I, there- 
fore, dismiss the application for revision 
and cancel my temporary order staying 


(2) 5 P. R. 1398 Cr. (F. B). 
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proceedings. ‘he order of the Sessions 
Judge will now be carried out in its-en- 

tirety. ! 

N. K. Appticatian disntissed. : 


— “Tee g—— 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


October 5, 1922. 
Present: —Mr. Daniels, J. C. 
RAM- LAKHAM—AccusEp—APPIICANT 
VEPSUS ` 
EMPEROR—COMPLAINANT. 

Criminal Procedure Code { Act V of 1898), s. 133 
— Public nuisance— Encroachment—Bona fide dis- 
pule— Procedure. AN. 

Where there is a bona fide dispute as to whether 
an encroachment exists or not, section 133 of the 
Criminal Procedure Code should not be applied 
in order to relieve the Government of the necessity 
of filing a civil suit] This is particularly the case 
where the encroachment has been in existence 
for a large number of years at the time the notice 
is issued under section 133 of the Code. — 

. Luckhee Narain v. Ram KumnarMwukherjee, x5 C. 
564; 7Ind. Dec. (N. S.) 960 and Emperor v. Dost 
Muhammad, 28 A. 98; A. W. N. (1905) 202; 2 A. 
Ll. J. 599; 2 Cr. L. J. 517, relied on. 

Crimipal application against the order 
of the District Magistrate, Sultanpur, dated 
the 25th May, 1922. 

Mr. H. D. Chandra, for the Appellant. 


The Government Pleader, for the Crown. 


ORDER. This” is an application for 
revision of an order passed under section 
137, Criminal Procedure Code, directing 
the applicant to demolish a portion of his 
house which is alleged to encroach on a 
public road. The prosecution case is that © 
the road at this point is 55 feet wide. ‘The 
applicant appeared to show catise against 
the order and his contention is that the 
road is only 50 feet wide, in which case the 


-encroachment complained of is really on 


private property. The case has not b:en 
carefully tried. The prosecution evidence 
shows that the disputed construction has 
been in existence for 20 or 25 years. It 
is not, therefore, a case of a new encroach- 
ment, ‘The ‘prosecution practically depends 


_with Luckhee | Narain v. 
. Mukherjee 
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' t upon, a map produced: by' the Sub-Over- ` 
seer which shows the road as 55, feet wide | 
The Sub-Overseer did not . 


at this point. 
state and does not appear to have been 


. asked at what date or under what authority 
this map:was prepared. On the other hand, . 
. the Naib-Registrar Quanungo deposed on 
. the, basis of the Nazul Register that the . 
. road was 6 gattas, i.e., slightly under 50 


feet wide, and he was not, so far as the 
record shows, cross-examined. These are 
very: scanty materials on which to come 
to a conclusion that the applicant has been 


"guilty of an unlawful obstruction. ‘There © 


is a long series of rulings, commencing 


and including Emperor 


Y (2), which lay 


v. Dost Muhammad 
dispute as to whether an encroachment 
exists or not, section 133 should not be 
applied in order to relieve the Government 
of the necessity of filing a civil suit.. (The 
rulings are collected in Mr. Boy's Commen- 


-tary on the Code of Criminal Procedure.) 


Th's is particularly the case where the 
alleged encroachment has been in exist- 


-ence for. over twenty years at the time 


when the notice was issued. The. principle 


.on which the decisions ate based is, that 


the existence of a genuine dispute as to 


title suitable for decision by the Civil Courts 


is a sufficient ground within. the meaning 
of section 137 for holding that the order 
is not reasonable and. proper. In this case 
I find that there were no sufficient grounds 
on the record for making the order absolute 


.and I accordingly allow the application 


and set aside the order. I may note that 
considerable difficulty has been experienced 
in this Court in deciphering the Magis- 
trate’s record of evidence. . 

N. K. . Application allowed, .: 

a I5 C. 5643.7 Ind. Dec. (N. S.) 960. 

(2 28 A; 98; A. W. N. (1905) 202; 2 A. Lr J. 
593; 2 Ct. L. J. 317. 
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PATNA HIGH COURT. 
CRIMINAL REVISION No. 684 OF 1922. 
December 15, 1922. 
Present:—Mr. Justice Mullick and 
Mr. Justice Kulwant Sahay. 

GAJO SINGH AND OTHERS—ACCUSED 
— PETITIONERS 
VEYSHS 
EMPEROR—OỌOPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 
SS. 297, 408, 439— dial by Jury—Charge to Jury 
—Opinion on evidence-—Misdivéection— Reviston. 

In atrial by Jury whether the evidence has been 
adequately criticised by the Judge in his charge 
to the Jury must depend upon the special circum- 
stances of each case, such as the constitution of the 
Jury, their intelligence and education, the elabora- 
tion with which the case has been conducted on 
both sides, the skill of the defence and a variety - 


down that where there is a bona fide . of other circumstances. 


It is open to a Judge in his charge to the Jury 
to express his own opinion of the evidence provided 
he cautions the Jury that they are not bound by 


, that opinion. 


Although a motion for revision lies against 
in an 
appeal from a conviction by an Assistant Sessions 
Judge in a trial by Jury, it is not the intention of 
the law that the motion should be heard as an 


‘appeal, All that a petitioner can claim in an 


application for revision of this kind is a right to 


-show that the Sessions Judge has decided wrongly, 


and he starts with a heavy onus. 


Application against the order of the 
Sessions Judge of Monghyr dated the 23rd 
October 1922, affirming that of the Assist- 
ant Sessions Judge, Monghyr, dated the 
Ith August 1922. 


Messrs. G. C. Pal and S. S. Bose, for the 


Petitioners. 


Mr. H. L. Nanudkoleyar, Asistant Govern- 
ment Advocate, for the Crown, f 


JUDGMENT. 

Mullick, J, —This application for revi- 
sion arises out of the alleged kidnapping 
of Mwsammai Bhukni, a Babhan girl, 
aged IX or I2 years, on the 15th April last, 
Itis alleged that the accused, Gajo Singh, 
Ramtahal Singh, Kuer Singh, Sahu Singh 
and Baso Singh, seized her on the bank of 
the river Ghandailin her village where she 
had been taken to have a bath in connection 
withthe Mangroreceremony for her approach- 
ing marriage withoneLalbehariof her village 
which was to take place on the following 
Monday. She was .then carried across 
the river and the above accused were join- 


& 


~ 
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ed by Chako Singh, Dhako Singh and 
Jamuna Singh of Mauza. Pine, It is 
alleged that the intention of her” as$ail- 
ants was to marry her to Chako Singh. 
Information was given that’ night by 


her brother, Sheodhari, to the Police, Mouza . 


Pine was surrounded by the Police force 
on the following morning. Bhukniis said 
* to have been detained by her assailants in 
various places in Mauza Pine till -early on 
Monday morning when she.was taken..back 
‘to-her village and left there.. Her marriage 


with Lalbehari was celebrated, as- arranged, 


on the evening of Monday the ryth. _ 
^. The Assistant. Sessions Judge, agreeing 
~with the unanimous verdict of the Jury; has 
found the first.set of accused guilty under 
‘sections 147; 363 and 363 read with section 
.149, Indian Penal. Code; .and sentenced 
them under sections 363 and 363, read with 
section x49, Indian Penal Code; to rigorous 
imprisonment for two -years each. The 
‘three accused in the second set have ,been 
sentenced uhder section 363, read with sec- 
tions 114 and 368, Indian Penal Code, to 
rigorous imprisonment for two yeats each. 
‘There was an appeal to the Sessions Judge 
.on the groünd of misdirection.: The learned 
Judge, after dealing’ carefully- - with ‘the 
charges of the Assistant Sessions Judge, 
‘found that there had been no misdirection, 
"which had catised a miscarrige of justice 

“and he has dismissed thé appeal ~ =“ 
^ The present application before us .15 
for the revision of the order of-the Sessions 
“Judge. The learned Vakil for the petitioners 
has taken us through the learned Assis- 
'tant Sessions Judge's charge and has charac- 
terised it as being throughout hostile to the 
accused. 'Thalearned Vakil has also taken 
exception to the manner in-which the learn- 
‘ed Judge has expressed his owú -opinion of 
the evidence for the prosecution. Now, 
‘whether the evidence has been adequate- 
jy criticised by the Court must depend upon 
-ethe special circumstances of each case, such 
as the constitution of the Jury, their intel- 
lig mc2 and educa-ion, the elaboration with 
“which the case has beenconducted on both 
sides, the kill of the defence and a variety 
‘of other circumstances. Here I find that 
‘+H: trial lasted ten days "before a Jury of 


twò Mühammadaüs and'three Hindus.-all-of | 


"hom were apparently intelligent and edu- 
“gated men-and soine of whom were certainly 


4 
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- at. all. 
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acquainted with local ‘conditions . in rural ` 


districís. ` I cannot, after reading through 


the evidence and the charge, say that any | 


matter of prime importance has been 
omitted. It was open to the.Judge to ex- 
press his: own opinion.of the.evidence pro- 
vided hecautioned the Jury that they were 
not -boundby that . opinion, and. in the 
present case.this injuction has been' care- 
fully. observed by the Assistant Sessions 
J udg e. : oat . . 7 : - 
I think, therefore, the application must 
be rejected. RS 
_Ldesire to observe. that . the learned 
Sessions Judge in disposing of the appeal 
has carefully dealt with all the points of 
misdirection taken before him. and that, 
although a motion for revision does .lie 
against the Sessions Judge’s order, itis not 
the intention ofthelawthat the motion shall 
be-heard by us as an appeal; for if that were 
the case, then,there would be no object in 
givingarightof appeal tothe Sessions Judge 
I think.all that the petitioners can 
‘claim in an application for revisionin a: ase 
of this kind is a right to. show ‘that. the, 
-Sessions Judge has decided wrongly. They 
start with a heavy onus, and, approach- 


"ing the case from that. standpoint, I . have 


‘no hesitation 
tion. j^ : noi , 
. Ih learned Vakil for the petitioners has 
made an appeal to us for the reduction-of the 
sentence, but having regard to thefact that 
the girl belongs to the Babhan caste and 


in rejecting the applica- 


that, even though she "was not . molested, — 


her removal. for two. nights to „another 
:village and out of. the custody of her guar- 
dian, is likely fo cause considérble social 
injury, L do.not think we should interfere: 
The object of the. petitioners. wado marry 
the girl to Chako. Singh, but that. is not 
any ground for mitigation. Lx 

Kulwant Sahay, J.—TI agree, ^ - 

Z. K., 0 oco Rule discharged, — 


* . 
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PATNA HIGH COURT. 
DEATH RürFRENC. NO. 13 oF 1022. 
CRIMINAL APPEAL No. 146 OF 1922. 
October 23, 1922. 
Present :—Mr. justice Das and 
Mr. Justice Adami. 
EMPEROR— PROSECUTOR 
VEFSUS 
DEWAN KAHAR— ACCUSED. 
Criminal Procedure Code (Act V of 1898), 
SS. 164, 364— Evidence Act (I of 1872), ss, 24, 80— 
Confession. —Mode of recording— Inquiry from ac- 
cused, nature of — Failure to read statement to accused, 


effect of — Voluntary nature of confession, proof of — . 


Retracted confession, value of—Corroboration— Con- 
duct, evidence of, value of. 

The Legislature, in section 364 of the Criminal 
Procedure Code, has made it obligatory upona 
Magistrate exanürnring an accused person to show 
or read the record to the accused person; and the 
reason is that he is at liberty to explain or add to 
his answers until he puts his signature to’ the 
record. In the absence of evidence - that’ the 
record was shown or read to the accused person, a 
Statement, made by him to the Committing Magis- 


trate cannot be used as evidence against him at 


his trial. [p. 963, col. 2.] 

"There is no real conflict between section 24 of the 
Evidence Act and section 80 of that Act. . When- 
ever the conditions specified in section 80 are com~ 
- plied with it must be presumed that the document 
is genuine, and that the confession was duly taken ; 
but, nevertheless, the Court is bound to treat it as 
irrelevant if it should appear to the Court that it 
was procured by any inducement, threat or promise. 
It is not possible for a Court to say that the making 
of a confession appears to it to have been caused by 
any inducement, threat or promise except upon evi- 
dence wbich is before it, The inference may be sug- 
gested by the confession itself, or by the evidence of 
the prosecution or by the evidence adduced by the 
accused person, or by the surrounding cizcumstances 
which the Court is always bound to take into 
consideration ; but the conclusion cannot be reached. 
on surmise ot conjecture. [p. 964, col. 1.] 
* There is no rule of law which compels a Court 
to ‘raise an inference of improper inducement from 
the mere fact that a confession is retracted ; but, 
as a rule of prudence, the Courts in India have con- 
sistently declined to act ona retracted confession, 
unless, after consideration of the whole evidence 
in the case, the Court is in the position to come 
to the unhesitating conclusion that the confession 
is true.. [p. 9» 39, 2 ate 

_ This procedure practically effects the same 
résult as a rule requiring proof of the voluntary 
character of a confession, inasmuch as, though the 
decisions require evidence of the truth of the 
confession and not of its voluntary character, 
the truth of voluntariness may not unreasonably, 
though not necessarily, be inferred where the 
truth of the confession is established. [p. 964, 
cols. x & 2.] 

Evidence which itself requires explanation 

cannot, however,. be used as corroboration of a 
confession. [p. 970, cok r} -— 


6r 
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.C. W. N. 865; 9 C. L. J. 663; xo Cr. L. J. 


oot 


Evidence of the conduct of au accused person. 
unless it is incompatible with his innocence is, 
in fact, a make-weight and nothing more, and. 
care should be taken that it may not have am . 
exaggerated effect. It depends upon temperaments, 
surroundings and other circumstances as co how 
a man would act in a particular situation, and 
all these combine to form a most fallacious basis 
for assured conclusions. [p. 969, col. r.] 

Jogjiban Ghose v. Emperor, 2 Ind. Cas. 68r;, 
13 C. W. N. 861; 9 C. L. J. 663; xo Cr. 1, J. 125, 
followed, 

An admission or confession must be taken and 
considered as a whole; the Court is not entitled 
to ignore a portion of the admission or confession 
and act upon what remains of it [p. 967, col. 1.) 

Section 164 of the Criminal Procedure Code lays 
down very emphatically that no Magistrate shall 
record any contession unless upon questioning 
the person making it he has reason to believe that 
it was made voluntarily. No particular form of 
questions is indicated by the Code, for each case 
depends on its 'own facts, and just as there are cases 
which, on the face of them, attract the suspicion of 
a Magistrate, there are others which do not attract 
the suspicion of the Magistrate, so that no hard and 
A rule can be laid down on the subject. (p. 965, 
col. 2.] 

The Court must in each case satisfy itself that 
the Magistrate recording the confession honestly 
believed that the confessiou was a voluntary one. 
If the Court ie so satisfied then the failure on the 
part of the Magistrate to put any particular ques- . 
tion to the accused person would not involve the 
rejection of the confession. [p. 965, col. 2.] 

Queen-Empress v. Narayan, 25 B. 543; 3 Bom. 
L. R. 122 and fiubodhan v. Emperor, 39 Ind. 
Cas. 991; 1r P. L. W. 388; (1917) Pat. 149; 18 
Cr. I. J. 623, referred to. EN 

It is desirable that a Magistrate recording a 


- confession should put various questions to the 


accused person to enable him to decide whether 
the confession is a voluntary one or not, but there 
is nothing in law which lays down that a Magistrate: 


.cannot satisfy himseli as to the voluntariness 


of a confession by putting a single question to the 
accused person. ([p.'965, col. 2; p. 966, col. 1.] 
It is highly irregular for a Magistrate recording 


- a eonfession to.peruse the alleged statement of the 


accused person made to and recorded by the Police 

before recording the confession. [p. 965, col. 1.] 
Emperor v. Radha Halwai,7 C. W. N. 220 and 

Jogjiban Ghose v, Emperor, 2 Ind. Cas. 681; 13 


125, 
relied on. . : 
Reference made by the Judicial Commis- 
sioner, Chota Negpur. Ed 
- Mr. Devaki Prasad Sinha, for the Accused. 
Syed Mohammad Tahir, Government 
Pleader, for the Crown. P 


JUDGMENT. ! 
Das, J.—Ihis is a reference by the Judi- 
cial Commissioner of Chota Nagpur for con- 
firmation of sentence of death passed on 
one Dewan Kahar, who was charged with 
having murdered his wife on the afternoon 


~~ 
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.of Monday. the. 15th of June 1922. There 
is-also -an-appeal by Dewan Kahar against 
the | conviction and sentence passed on him. 

“The admitted facts are very few and may 
be, stated as follows :— 

Dewan, the appellent,.-and Bhaywati are 
two brothers and they lived near each other 
im separate houses in the: same mohalla. 
On the day of the alleged occurrence, Dewan’ S 
daughter and the younger sister ` of 
Bhawan's wife were both married, and it 
appears that the ceremony took place 
in. the.house of Bhewan, who had more 
accommodation in his house and whose wife 
is very much attached to Dewan’s chil- 
dren. Dewan and Bhawan each contri- 
büted-Rs. 125 for the expenses in connec- 
‘tion with the wedding ceremony. The wed- 
ding took place between 6 a.m. and 8 A. M. 
and the barat parties left at about It A.M.; 
before the parties left, Bahwanasked Dewan 
for Rs. 20 as he wanted to give each girl 
a. present. of Rs. 20-at the time of their 
going away, “but Dewan said that he had 
no more money. The parties left, as I 
have said, atebout ir A; M. and Dewan 
and his wife steyed on in Bhawan's house, 
and it appears that the two brothers lay 
“down. tò: rest. At about 2 P. M. Bhawan 
got. up and he saw Dewan still reposing 
and Déwan’s wife.sitting .near Dewan. 
Shortly: after; Dewan's wife got up, took 
the ‘key of the house from Dewan, and went 
off; leaving het husband in Bhawan's house. 
At. -about .4-30 P, M- Dewan himself got up 
and left his brother’s hous2 taking with him 
his little child. He returned.in about fifteen 
„OT: ‘twenty. minutes with his ‘child, and ‘it 
is. the prosecution .case that the occur- 
xence took .place between the time he left 
his-brother's.hotise and the time he returned 
.to.it. Dewan returned to Bhawan’ S house, 
“as I have ‘said, in fifteen or twenty minutes, 
and asked for a glass of water. _ Bhawan 

-.Sáw marks of blood on his. dhoit and asked 
him how those marks ceme. on his dhoti. 
-He gave no answer, but put his boy on the 
Sground-and threw down Rs. 40-8-0 which 
he had with him. Bhawan again asked 
him what hed heppened, and he.said “We 
shall mect in Hell: ” and then he. added 
z: a Some. one has killed my wife," end then 
s; he went off in the direction of the Thana. 


At the Thana, he , made. a` statement, which - 
he; Police, tok, down as. the, First- Informa- - 
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tion Report in the case, but which the tearn- 
ed Judicial Commissioner very properly 
excluded from his consideration on the 
ground that it was in the nature of a con- 
fession. The appellant was then sent by the 
Police to a Deputy Magistrate, in. order 
to enable him to make a confession 
to the Deputy Magistrate: The Deputy 


Magistrate, Babu Baij Nath Sahay, 
for some reason which has not been ~ 
made ‘clear, did not. record ‘the con- 


fession that day. The appellant remained 
in the Hajat that night, and was again sent 
to the Deputy Magistrate the next morn- 
ing. The Deputy Magistrate then record- 
ed the confession under section 164 of the 
Criminal. Procedure Code. The Inquiring 
Magistrate exemined. the appellant under 
saction 364 of the Criminal Procedure Code, 
and it appears thet the appellant made an- 
other statement before the Committing Magis- 
trate which was in thenature of a confession. 
In the Sessions Court, however, the appel- 
lant retracted his confession and said that 
some one came to: him at midnight while 
he was in-the Hajat and asked him to admit 
the’ murder and said that if he admitted it 
he would be discharged by the Magistrate. 
‘His case before the Sessons Judge was that 
he followed the instruction given to--him 


"by this unknown person or persons as he 


thought that the Magistrate would dis- 

charge him if he admitted. the murder. 
The. whole case of the prosecution rests- 

on the confession alleged to have been made 


.by the appellant ; first, before Babu Baij 
. Nath Sahay, and, secondly, before the Com-. 


mitting Magistrate. Apart from these con- 
fessions, there ‘is no evidence ‘whatever to 


Connect the: appellant with the murder. of 
.his wife, except, perhaps, certain statements 


alleged to have been made by. lim to cer- 


-tain persons as he, was proceeding to the 
Thana after the alleged occurrence. 


‘It has 
not been argued:before us’ that there -is 
sufficient evidence to support tlie "conviction 
if for any reason we are unable to act upon 


tha confessions. It; therefore, becomes very 
-material-to consider, first,:as-to whether. the 
-comessions were properly ‘admitted: in evi 


"dence, “and, secondly, whether they ot any 
of them, can be acted; üpon in is ipresent 
Case. jode d 
The argunient- iu fegard to the- iaa 
“reco tded™ ‘by ' the’,  Pommifting® Magistrate 


" 
wr 
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is' a short one, and it will be convenient 


to dispose of it at once. The argument is 
that there is no evidence that the confession, 
as recorded by the Committing Magistrate, 
was shown or.read to the appellant- or that 
he had any opportunity to explain or add 
to his answers. The argument is founded 
upon the express provisions of section 
364 of the Criminal Procedure Code which 
provides as follows :— 


“ Whenever the accused is examined. 


by any. Magistrare, or by. any Court’ other 
than a High Court established by Royal 
Charter, or the Chief Court of the Punjab, 
or the Chief Court of Lower Burma, 
the. whole of such examination, including 
every question put to him and every an- 
 Swer given by him, shell be recorded in full, 
in the language in which he is examined, 
or, if that is not practicable, in the langüage 
‘of the’ Court or in English: 
. record shell be shown or reed to him, or, 
if- he does not understand the language 
in which it is written, shell be interpreted to 
him ina lenguage which he understands, 
“and -he shail be. at liberty to explain or Bad 
* to his answers.’ | 


It will be noticed that the — 
makes it obligetory on the Court to show 
or-ead the record to the accused person: and 
the reason is that he is at liberty to explain 
or to add to his answers until he puts his 
' signature to therecord. Now, there is no- 
thing in the record itself to show thatit wás 
Shown: or. read to the accused’ person; 
but the. learned Sessions Judge has taken 
the; view that there is no law requiring, the 
` Magistrate -to. record any formal note ih 
excess of what is prescribed by the form. 
We are not for the moment concerned with 
the question. whether there is anything in 
‘the law which requires the Magistrate’ to 
record a-note to the effect that. the record 
was shown or read to.the accused person. 
Tt may be pointed out that there is nothing 
in section 360 of the Criminal Procedure 
Code, for instance; which réqitires a Magis- 
trate or Sessions Judge: ‘to récord ‘any foriial 
mote to the effect . that thé" evidence „of 
a witness has been fead- over atid exi 
.plaind toe. a witness ;.but we: find that 
the, learned - Sessions. Judge . has’ ‘been 
very careful ^o add that ` ‘formal : note 


to the evidence: of each „of .the witnesses 1 
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, in fact read over totheaccused person. 
‘point was: ‘taken before him before the evi- 


and such. 
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examined.by him. The. questioni is not whe- 
ther there is any obligation on a Magistrate 


or a Sessions Judge to record any formal 
. note to the effect that the record was read 


over to the accused person, but whether 
there is any evidence that the record was 
“The 


dence was“ concluded, and the learned . 
Sessions Judge should certainly have exar- 
ined the Committing Magistrate’ on ` the 


point. As it happens, there is no evidence 


whatever that the record was shown or read 
to the accused person, and I must hold that 
the statement made by the accused person 
to the Committing Magistrate cannot be ' 
used as evidence against him. 


“I now come to the confession recorded 
under section 1640f the Criminal Procedure 
Code. There is an endorsement of the 
Deputy Magistrate to the effect that the 
confession was voluntarily taken and that 
it was taken in his presence and hearing 
and was read over to the person making 
it who admitted it to be correct, ‘and 


. that it contained a full and trite account 


of thestatement made by him. The learned ` 
Deputy -Magistrate who ‘recorded the con- : 
fession thas been examiried in the case, 
and he says that he “judged that Dewan, 
accused, was talking quite voluntarily and 
without presstre." ^ ' 

The learned .Vakil for the appellant has 
argued before üs that, notwithstanding the 
Certificate of . the Mag gistra^é,. it has stili 
„to be proved by the prosecution that the 
"confession was a voluntary one, and in 
support of his argument he. relied. upon 
Section 24 of the Evidence Act. That sec- 
tion runs as follows :— ` 

“A confession made by an accused person | 
is irrelevant in a criminal proceeding, if the 


making of the confession appears “to the 


Court to have been caused by an induce- 
ment, threat, ór promise, having reference 
‘to’ the charge against the ‘accused person, 
pioceeding from a persoit in’ authority and 
sufficient, im the opinion of the Court, to 
give the. . accused’ person grouids which 
would appear to him reasonable for suppos- 
ing that by making it he would gain any ad- - 
. vantage or:avold any evil ' of a temporal 
.náture inre‘erence to the proceedings’ againgt ' 
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It was. argu-d hat the use of the word 
“appear ” ‘shows that the section does not 


require positive proof of improper induce- 


ment to justify the rejection of the confession, 
such word indicating a lesser degree of 
probability than would be necessary if 
'* proof" had been required. The argument, 
in my opinion, is not correct ; for section 
80 of the Evidence Act provides in distinct 
terms that whenever any document is pro- 


duced before any Court purporting to be a - 


statement ot confession by any prisoner 
or accused person taken in accordance with 
law, purporting to be signed by any Judge 
or Magistrate, the Court shall presume that 
the document is genuine ; that statements 
as to the circumstances under which it was 
taken purporting to be made by the person 
signing it, are true, and that such statement 
or confession was duly taken. In my opinion 
there is no real conflict between section 24 
of the Evidence Act and section 80 of 
that Act. Whenever the conditions speci- 
fisd ‘in section 80 are complied: with it 
must be presumed that the "document is 
genuine, gnd that. the confession was duly 
taken; but, nevertheless, the Court is bound 
to’ treat ites irrelevant if it should appear 
to the Court thet the confession was pro- 
cüred by any inducement, threat or promise. 
Now I do not see how it is possible for a 
Court to say that the making of the confes- 
sion “appears” toit to have been caused 
by any inducement, threat, or promise, 
except upon evidence which is before the 


Court. The inference may be suggested by. 
the confession itself, or by the evidence of. 


the prosecution or by the evidence'adduced 
by the accused person, or by the surrounding 
circumstances which the Court is always 
bound to také into consideration ; but the 
*onclusion cannot be reached on surmise 
er conjecture. The question, however, is 
of academical interest in this case for, 
. as, I havé pointed out, the confesson has 
been retracted, and it is the universal 
‘practice of this Court not to rely or act 
‘on a confession which has been retracted 
‘unless after consideration of the whole evi- 
dence in the case the Court is in the position 
to come to ‘the unhesitáting conc'usion 
‘that the confession is true. As it has been 
pointed out, this procedure will practically 
“effect the same resultsas a rule requiring 
proof of the voluntary character of a con- 
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fession, inasmuch es though the decision 
require evidence of the, truth of the con- 
fession and not of its voluntary’ character 
the truth of voluntariness may not tinreason- 
ably though. not necessarily, be “inferred 
where the truth of the confession is estab- 


lished. I hold on the argument which has 


been advanced before us that the ‘confession 
was propertly admitted in evidence by the 
learned Sessions Judge. 

It was next argued that the learned 
Magistrate in recording the confession acted 
so irregularly that we ought not to give 
effect to the confession. It was said that 
the learned Magistrate did not ask the 
accused person how long he wasin custody. 
I quite understand thet where en accused 
person hes been in the custody of the Police 
for a very considerable time,thef circzun- 
Stance itself ought to put the Magistrate on 


"his guard in recording the confession of an 


accused person ; but in this case the iearned 


. Megistrate wes aware of the fact that the 


‘accused person wes in the custody of the 
I myself 
think that the learned Deputy Magistrate 
should have recorded the confession of the 
accused person as soon as he was produced 
before him. If he had done so, it would 
not have been open to the accused person 
to put forward the story that while he was 
in the Hajat after his arrest he was tutored 
to make a confession by some body or other. 
It is greatly to be deplored that the learn- 


ed Deputy Magistrate waited till the next 


morning “to record the confession of the 
accused person but that is entirely a different 
matter, "The question which we have to 
decide now is, is the confession to be ex- 
cluded because the Magistrate did not ask 
the question how long the accused person 
had been in the Police custody ? In the 
Queen-Empress v. Narayan (1) 
upon which reliance was placed, the Court 


‘found that, although the accused person was 


in fact arrested on the rixth of June, the 
Police records showed, and falsely showed 
that he had been arrested on the 21st June, 
on which date he made the confession. The 
Bombay High Court thought that in a case 
where the confessing accused had been for 
ten days in detentica by the Police, obvi- 
ously the first question which a Magistrate 


(a) 25 D, 5495 3 Boma, X« Bu Yasi 
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should put, in order to satisfy himself, 


that the confession will be a voluntary one, 
is; how long has the accused been in custody 
of the Police? Each case must be decided on 
its own facts, and I cansee no resemblance 
whatever .between the case of Queen-Em- 
press:v. Narayan (x) and this case. Section 
164 (3) of the Criminal Procedure Code 
forbids a “Magistrate to record a confession, 


unless upon questioning the person making. 


it he has.reason to believe that it was mede 
voluntarily. The form of. questions is not 
indicated in the Code, for the obvious reason 
that each case has its own  pecularities. 
In-the present case the accused person was 
actually produced before the Magistrate 
as soon as he was arrested and was produced 
before him the next day. I am unable to 
hold that the confession should be ignored 
on the ground that the Magistrate did not 
ask him how long he was in Police custody. 
I.do desire to , point out, however,.that it 
was highly irregular for the Magistrate to 
have perused the alleged statements of the 
accused made to and recorded by the Police 
Officer before proceeding to question the pri- 
souer. This was pointed out in Emperor 
v. Radhe Halwai (2) and was repeated in 
Jogjiban Ghose v. Emperor (3). It is a matter 
of considerable surprise to us that these 
decisions were ignored by the Deputy 
Magistrate in question. 

It was next. argued that the learned 
Magistrate should have asked the accused 


person his motive for making the confession. , 


.In support of this argument a dictum of 
Roe, J.,,in the case. of Jiubodhan v. 
Emperor (4) was relied upon. In that case 
the Court found, first, that the confes- 
sion was. made in response to an inducement 
by the Police to the effect that nothing 
would happen to the persons making the 
confessionif they gave information, secondly, 
that they were recorded in the presence of a 
Police Officer by a Magistrate who failed to 
comply with the provisions of section 164 
of the Criminal Procedure Code, and thirdly, 
that the confessions were inconsistent with 
each other and with the evidence recorded 
in the case. On these findings the Court re- 


(2) 7 C. W. N. 220. 

(3) 2 Ind Cas. ee W. N. 861; 9 C. L. 
j. 663; 10 Cr. L. J. 125. 

(4)- 39 Ind. Cas. 99r; 1 I P. L. W. Dose (1917) 
Pat. 140, I8 Cr. L. J. 623. 
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fused to take the confession into its con- - 
sideration. Mr. Justice Roe, in the course 
of his judgment said as follows :— 

"In the.second places, as -I understand 
section 164 (3), a Magistrate. is bound to 
question the accused closely as to his motives 
in making a confession, and if he fails to do 
so, he has no jurisdiction to say that he is 
satisfied that the confession is volunterily 
made. D l 


If Mr. Justice Roe intended to lay ‘down 
the proposition which he in fact did, as,a 
proposition of law, then I respectfully dissent 
from it, If, on the other hand, helaid down 
the rule es a rule of prudence then I entirely . 
endorse it.’ As I have pointd out,. the 
Criminal Procedure Code lays down very 
emphatically that no Magistrate shall re-' 
cord any confession unless upon questioning 
the person making it he has reason to, 
believe that it was made voluntarily. Now, 
each cas2 depends on its own facts and: 
just as there are cases which on the face. of - 
them attract the suspicion of a Magistrate, 
there are others which do not attract the 


‘suspicion of the Magistrate. It is. quite. 


impossible to lay down any hard and fast. 
rule on the subject. The Court must in 
each case satisfy itself that the Magistrate 
honestly believed that the confession is a 
voluntary one. Ifa Court isso satisfied, 
then the failure on the part of the Magistrate 
‘o put any particular questionto the accused : 
petson would not involve the rejection -of 
the confession. The rules laid down in 
various cases to which we are referred are - 
rules of prudence rather than rules of law, 
and though it is very necessary that the 
Magistrates inthis country should,in record- 
ing the confession, observe these rules it 
must be remembered thet these rules have. 
been formulated in order to enable the 
Magistrate to decide whether the confession 
isa voluntary one ornot, and where the Court 
is satisfed that there was nothing in the. 
circumstances connected with the making 
of the confession to attract*the suspicion of 
the Magistrate, the confession will stand; 
though the rules were not strictly obsarvecy 
It was next argued that a comprehensive . 
question, such as wes put by the Magis-. 
trate in this case, is not sufficient. It is, I: 
think, desirable that a Magistrate in recording; 
_ the confession should put various questions, 


_té an accwed to enable him to decide whe: 
"ther the confession is a voluntary one of 
mot; but, as I have said before, there 1s 
" nothing in law which lays down that a Ma- 
2,gistrate cannot satisfy himself as to the 
| Noluntariness of the confession by putting 
08 single ‘question to, the accused person. 
Ih my opinion,if the accused person had not 


"opposite conclusion. 


* 
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retracted his confession, there would' be 
no ground whatever for not acting on the 
confession made by him. 

But. a3 I have pointed out, the confession 


-has been rétracted and the question which 


we have to decide is whether we ought to 
convict the accused person on the confession 
which he has retracted. Now, there is no 
rule or law which compels us to raise an 
inference ‘of improper inducement from -the 
mete fact that a confession is retracted; but 
as a rule of prudence, the Courts in this 


country have consistently declined to act 


on a retracted confession, unless after 
consideration of the whole evidence in the 


‘case the Cotirt is in the: position to come 


to -the unhesitating conclusion that -the 
confession is true, that is to say, usually 
unless ‘the ‘confession is corroborated by 
credible independent evidence. 

I propose then to consider whether we 
are in a position tocome to the unhesitating 
conclusion that the confession upon which 
the prosecution relies is true. The learned 
Sessions Judge has come to: the conclu- 
sion from, the evidence in the record and 
from the surrounding circumstances that 
the confession is true. I have come to the 
It is, therefore, ne- 
cess2ry to deal with this subject with some 
care, and I propose to deal with the whole 
confession in order to see whether the 
confession has received: corroboration from 
independent evidence. 

The confession runs es follows:— | 

"I had in my house Rs. 500 (in ca sh) 


. tied in a piece of cloth in an earthern jar 


(Chukka) which was put underneath the 
gtound ‘below the hearth. Out of the sum 
r paid Rs. 260 to one creditor named Hari- 
“sharan, he is e Munshi in a Coolie Depot." 


Ue There is no evidence whatever to show 
that he did in fact conceal Rs. 500 under- 


neath the ground, or that'he paid.Rs. 260 
to one crdeitor named. Haricharan.’ It 
may, bo urged that with the appellent in 


the ddck and his wife dead it- is’ impossible 
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for the prosecution to prcve- 5 oak he aia in 
fact conceal Rs. 560 underneath the ground; 
that is undoubtedly so. But, it.was possi- 
ble for the prosecution to prove that he did 
in fact pay Rs. 260 toa creditor named 
Haricharan. I lay particular stress- on 
this point because the burying of the money 
underground, es will presently appear, 
is an important part in the confession. The 
confession goes on as follows :— ; 
“T had taken out of it Rs. 120 for the 
Celebration of the marriage ceremony, 
Rs. 140 was left as balance. Itis two months 
since I last concealed it underground. I . 
had settled the marriage of my daughter 


.with the Rs. roo which I had taken out, 


besides I had an extra : sum of Rs. 100 
which I had- kept for the marriage ” 

Stopping here for a moment, it is sufficient 
to point out that he gave his brother Rs. 125 - 
and not Rs. roo as is alleged by him in the 
confession ; but the point is a small one- 
and -may be ignored. The confession then 
goes on as follows :— 

“The Barat party came to my place the 
day before yesterday at 8 P. M. There 
wes a dancing party in the Barat. A large 
number of persons were witnessing the 
dance. I wes working inside the house. 
I felt thirsty and asked my wife to give 
me water to drink. After fifteen minutes 
she seid that she would give me water 
on her coming back, and she went away 
towards the place where the boy was danc- 
ing. But I felt very thirsty and so I followed 
her. She went into the courtyard of . 
Mistiri. I remained standing there. The 
Mistiri whose name was Mangar Kahar, 
was also witnessing: the dance. He left | 


‘the place end went into the house. Sus-. 


picion arose into my mind. I went into the 
house and then Ifound Mangar Mistiri having 


-sexual intercourse with my wife in the 


Varandah.' I did - not raise any alarm 
and came back silently.” 

This is an important part of the story 
and undoubtedly constitutes, so far as the | 
confession is concerned, one of the motives 
for the murder. Now, there is. not only no 
corroboration of the incident to which the 
confession refers ; but the learned Sessions 
Judge has recorded a distinct finding to the 
effect that this portion of the story is untrue, 
and wes. probably introduced by him.to: 
save hiinself. The. “view. of - the learned. 
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Sessions Judge is that some friend with 


Superficial knowledge of law .must have ' 


advised the accused that he would be ac- 
quitted of murder,if he showed that his, wife 
had been . unfaithful. The conclusion. of 
the learned Sessions Judge is, in my opinion, 
a remarkable one. There was no obliga- 
tion whatever on. the accused person 
to make any confession to the Magistrate. It 
is only when a person is seized with remorse 
after committing a crime that he at all 
thinks of making a confession of his crime 
ünless indeed any inducement is offered 
to him. We will assume in this case that 
no inducement whatever was Offered to the 
accused person. Why then should he make 
any confession at all to the ‘Magistrate, 
if at the. same time he thought it necessary 
to invent a story in order to escapa the 
penalty of law? Iknow.of no authority 
which enablesa Court of law in the cass of 
an admission or confession to ignore a por- 

tion of such admission or confession and act 


üpon what remains of that admission or: 
is settled law that an ad- 


confession. It 
mission or confession must be taken and con- 
sidered as a whole. It is, however, sufficient 
to say at this stage that this portion of the. 
confession which, undoubtedly, according 
to the confessing accused person, consti- 
tuted one of the motives for the crime 
has not only not received any corroboration 
from the evidence in the case, but has. been 
distinctly found to be false by the learned 
Sessions Judge.- The- confession . then 
goes on as follows :— | 
"I had to send back the Barat party the 
following morning. I then asked my wife 
to come with me and point out the.money 
as: 1 had to send back the marriage party. 
Then my wife and I went to the spot where 
the money wes buried." 
' This again is at variance with the evi- 
dence of Bhawan Kahar. Bhawan Kakar's 
evidence is that he wanted Rs. 20 fram his 
brother.as he wanted to give.each of the 
girls Rs. 20 at the time of the going away 
. of the brides, and that his brother told him 
thet he had no money with him. The evi- 
dence of Bhawan Kahar establishes beyond 
a shadow of doubt that the accused person 
stayed in his house after the Barat parties 
had gone, and did not leave his house till 
about 4 or 4-30 P.M., his wife having .pre- 
ceded -him shortly after-2 P. M. The confes- 
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money with him. 
According to the evidence of Bhawan Kahar, 
he had Rs. 40-8-o in his pocket at that time. 
His brother asked him for-Rs. 20. It is 
unlikely that he should have gone to his 
house to fetch Rs. 20 buried. under the 
Chulha, when he had Rs. 40-8-0 in his po- 


The .confession then runs as follows :— 
' “ I-found the spot where the money-was 
buried. dug out and there was no money.” 
- So far as this portion of the confession is 
concerned, the prosecution claims that -there 
is. corroboration in the circumstances that 
the Police found that there was disturbed 
earth on the floor under the Chulha. I 
can hardly : regard it as corroboration, 
although this is a circumstance on. which 
the prosecutiop is entitled to rely... 
"Then I asked my wife what had become ` 
of the money. She seid that she did not ' 
know it. I said that, none but you and me 
have got an entrance into the house, who 
eles will then take the money? I asked her 
twice but she said that she knew nothing 
about the money. She then said that she 
would tell the truth. She then said that with 
the money she had purchased a pair of Goraon 
of silver, a pair of Angutha aud ‘Haikal 
all-made of silver from her maternal uncle 
Rangi Kahar. But she further said that. 
she was tutored: by her uncle not to confess 
it at first, but that when she would be vexéd 
much, she should say so.” i 
Now, it was open to the prosecution to. 
examine Rangi Kahar on this point. Rangi’ 
Kahar, the maternal uncle of tkc deceased, 
was in fact exam tied on-behalf of the pro- 
secution. He was in no way friendly 
to tne.'accused person, and would most 
certainly have taken to heart. the fact 
that his neice had been murdered by the 
appellant. If in point of fact, the deceased 
had purchased the jewelleries through her 


uncle Rangi Kahar, it 1s incredible that th: 
„prosecution while examining Raugi Kaha ad 
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should have missed the point that his evi- 
dence could have corroporated the confes- 
sion. on a material point, but there is 
nothing in the evidence of Rangi Kahar 
which lends any support to the confession. 
The inference is irresistable that Rangi 
Keher, if he had been asked, would have 
failed to support this portion of confes- 
sion, The confession then runs as fol 
lows — 

-“I was much annoyed at this—Why 
had she spent the money without my per- 
mission ? Thereupon my wife laid down 
upon, the. Charpoy, but she was awake. 
I then went to cut her throat with a knife. 
She then got up and began to raise an alarm. 
I then took up a Tabal (axe) that was kept 
on the, Pafwat of the room." 

; Stopping here for a moment, it may be 
roinied out that the axe, which was pro- 
duced in Courtand which was alleged to be 
the instrument with which the accused person 
killed. lis wife, had not been identified as 
tke property of the accused person. There 
is absolutely no evidence on the record 
on,this point, and it is impossible. to hold 
thet the axe with which the murder is alleged 
to heve been committed is the property if 
tke accused person. It may also be point- 
ed out that the Police made no attempt to 
frd out whether any one heard the 


cres of the deceased. The confession 
then proceeds as follows :— 
. “I struck her with it and she fell 


down on the Khatia. I deelt her several 
tlews with the exe on the neck and then she 
dicd.- Y then started for the Police Station 
to lecge information. I locked up the room 
in which was the corpse of my wife, and 
skut the, door of the verandah. I started 
with my son. I met an old Dusadhin in 
- phy way, Isaid to her, ‘Look here, I have killed 
my wife. I am now going for good. You 
will please take care of my son.’ Thence 
J. went to my. brother. He having seen 
my dhoti stained with blood, enquired of 
me what the matter was, I said to him “I 
, have killed my wife. Here is my son, 
Ae p him in your custody." I gave him 
whet I have left with me out of Rs. 200 
ard told him that Iwas then leaving the place 
for gcod, that there was no hopeof my escape 
and that he would take care of my son. In 
my way I met one Chhatu Telis wife 
1o PR also I said thatI had killed my wife 
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and thet I was going to the. Police Station: 
Thus I proceeded raising an alarm and telling 
similar things to lots of persons. I met 
Laloo Constable as well, I told him the same 
thirg. Thence I went to Mangtu Seth. 
Irurchesed cloth from his shop and owed 
some money to him. I asked him for my 
account. He replied that some pice was due 
from me. I told him that I had paid the 
pice. ‘Then he replied that it would be due 
from my brother then, and that it would 
be realized from him. I did not speak to 
him about my killing my wife. I then went 
direct to the Police Station and having 
arrived there myself lodged the information. 
I shall not make any further statement." 
The learned Sessions Judge stronely relies 
upon the statements which he did make 
to various persons on the way from his house 
to the Police Station and he comes to the 
conclusion that there is strong corrobora- 
tion in the evidence of the persons, whose 
names are mentioned by him in the con- 
fession, of the truth of the confession. It 
is necessary then to see whether the view of 
the learned Sessions Judge can be supported, 
The first person mentioned by the accused 
personis an old Dusadhin to whom he is 
alleged to have said, “ Look here, I have 
killed my wife. I am now going for good. 
You will please take care of my son.” 
The old Dusadhin is Kalpha Dusadhin, - 
the fifth witness examined on behalf of the 
prosecution. Her evidence is as follows: 
. " About 4 P.N. on the day of occurrence 
I came home and saw Dewan pass with his . 
infant child and I greeted him. After we 
had passed he turned and said he was goin 
away and asked me to look after his son an 
daughter. He went in the direction of his 
brother’s house. At5 P.Ww.a crowd collect- 
ed at Dewan’s house and I heard that Koili 
had been killed." > It is quite clear from 
the evidence of Kalpha Dusadhin-that she 
never knew anything about the occurrence 
until 5 P. M. when she heard that Koili, 
that is to say, the wife of the accused person, 
had been killed. It was one thing to say. 
that he was going away, and quite another 
thing to say that he hid killed his w fe and 
that the Dusadhin would have to tak- care 
of his son. It is quite clear that the 
Dusadhin did not infer from waat the ac- 
cused person stated to her that he had 
killed his wife... Next, he is alleged to have. 
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. admitted to his brother that. hs had killed 
his wife. The evidence of Bhawan Kinar 
and Sheo Lochan does not support tá: csa- 
fession on this point. Bhawan distinctly 
says that the accused told him that 
some one had - killed his wife. It 
is quite true he elso sil tais, " We 
shall meet in Hell,” butit isim 595sible 
to come to an inference of guilt from the ex- 
pression used by him. Sh»o Lochin,it miy 
be pointed out, is a friend of his brother, 
and was pend m the hous2 of Bhawau 
when Dewan came to him after the alleged 
occurrence. The € e of Bhawan Kahar 
and Sheo Lochan is undoubtedly at variance 
with the confession. The next person men- 
tioned in the confession to whom he is alleged 
to have confessed is Chattoo Teli's wife, 
but she has not been examined in the case. 
The next person mentioned in the confession 


is one Laloo Constable who is probably the. 
same person as Latoo Ram, the gth witness: 


examined on behalf of the prosecution.’ 
His evidence is as follows :— 

“On the Monday of occurrence I was 
at my door and saw accused passing in the 
direction of the thana. He said ‘Ham Jahan- 
num Jate, Jai Ganga.” 

- “I called to him but he said no more. 
Later the Police cama and. I heard that 
his wife had been killed.” 
. Now, there is no implication lof guilt in 
the expression used by him to Latoo Ram, 
and it is'clear that Latoo Ram himself did 
not think that he had committed any crime. 
The expression is capable of a perfectly 
reasonable explenation, and I can hardly 
regard the expression " Ham  Jahannum 
Jate, Jai Ganga” as corroborating the con- 


fession when he says that he confessed his 


guilt to .Latoo Constable. In this connec- 
tion .it is important to remember that the 
evidence of. conduct of an accused person, 
unless it is incompatible with his inno- 


cence, is, as was pointed out by Sir Lawrence 


Jenkins in Jogjiban Ghose v. Emperor (3), 
in fact a inike-weight and nothing more, 
and care should be taken that it may 
not have an exaggerated effect. As was 
pointed out in that cas2, it depends upon 
temperament, surroundings, and other cir- 
cumstances es to how à min would act 
in a particular situation, and that all these 
combine to form a more fallacious basis for 
assured ‘conclusions. The expression used 
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. by the accused personis, at best, an equi- 


vocal one, and you cannot have corroboration 
of thit which requires corroboration by 
evidence which itself requires explanation. 
These are all the persons.mentioned in the 
confession ; but certain other parsons have 
been eximined by the prosecution, and it 
is necessiry to examine,their evidence with 
a view to:see whether they, or any of them, 
in any way, corroborates the confession mdde 
by the accused person. I have already dealt 


-with the evidence of witnesses Nos. 1 and 2 


examined on behalf of prosecution.. 

Tha third witness is Musammat  Etwatia 
Kahatin, the wife of Bhawan. She ‘says 
defiditely that she heard the accused telling. 

har husband that some one has killed his 
wife, and that he was going to the Thana 
to lodge information. There is clearly 
a conflict between har evidence and the con- 
fession. The next. witness is Deodhari 
Teli who says that the accused was passing 
his house and was repeating “ Zananna ke 
In his cross-examination “he 
said" that when he saw Dewan pass, he was 
sitting at the door of his stall in thí. Bazar, 
that it was a Bazar day and: that many 
persons were about. With referece to this 
evidence the learned Sessions Judge says 
as follows :— 
` “ This important uides may perhaps 
have less weight when it is remembered 
that the witness was busy in the mar- 
ket, and that it would be quite possible 
for him to: make a m'stake between the first 
and third persons of the verb. The third 
person would be Mar delak or.Mar delan. 
This is important, as it is accused's case 
now that he found his wife murdered by 
Someone and ran to the Thana to report 
it.” 

The vente and eighth witnesses are 
important from ‘this point of view. The 
geventh witness is Mahadeo Prasad and 
the eighth witness is Gazafir Hussain. They 
were both seated at the Marwari Library, 
when the accused Dewan passed thé .road 
and salamed Mahadéo *Prasad. It is‘ the 
evidence: of both the witnesses that what 
the accused person said was addressed to 
Mahadeo ‘Prasad. Mahadeo Prasad's evi- 


‘dence is this :— 


“I was sitting at the Marwari Libras 


. about 4. P. M. about three months ago. 


when this accused Dewan passed on the’ 


Pd 


. been established. It is 


has -received corroboration 


970. . 
' CHARN DAS Ù. RODU, 


road and salaanied me. He said he was 


-going..I' said where” His answer was 
Es "Hámesh ke waste jate hain.’ Thence 
he. -went towards the Bazar. He had 


on. "yellow clothes: From his articulation 
r took him to be intoxicated. íi I 
The expression used by the accused person 
to him, accotding to the evidence of Maha- 
deo Prasad, in no way lends any corrobo- 


, ration to the confession. because, as I have 


said before, you cannot ‘rely upon an 
expression which itself requires explanation 
as corroboreting a fact which re quires 
corroboration. Gazafir Hussain, however, 
supports the prosecution .on this point. 


"His evidence is as follows :—He salaamed 


to Mahadeo Babu and,seid.:—1 have finished 
one person ‘and now am off for the rest 
of my.life.” 


It may be pointed out that he is the only . 


witness who does support. the prosecution 
on this point. Now, both Mehadeo Prasad 


and Gazafir Hussain’ are. undoubtedly in- 


dependent witnesses, end it is remarkable 


' that what the accused person did say to 


Mahadeo Prasad was interpreted by them 
in two different ways. He is, however, 
the only witness who supports the prose- 
cution, and when all the circumstances 
connected with the confession are consi- 


. dered and critically considered, itis impos- 
' sible to rely upon the evidence of a single 


to hold that the confession 
in materiel 


witness, .and, 
parts. l | 
In my opinion, the confession is in material 
respects at variance with the evidence 
for the prosecution, and it is quite impossible 
to say that the truth of the confession has 
is admitted that 
if the confession be excluded from our 
consideration there is not ‘sufficient evi- 
dence on the record on which we can support 


' the decision of the learnéd Sessions Judge. 


It may be that the whole conduct of the 
accused person is very suspicious, but ther, 


: as has been pointed out more then once, 


"suspicion, however strong, can never 
take the place of “ legel proof." In my 
opinion, the evidence in the cese fells far 
short of the proof which we would require 
in a case of this naturé. I would allow this 


‘appeal, set. aside the conviction and the 


sentence passed on the a ppellant, and 
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direct that he be set at liberty forthwith. 

The reference will stand discharged. - — 
Adami, J.—1.agree. 

' Appeal allowed. 


oS. 


. LAHORE HIGH COURT. 
‘CRIMINAL REVISION NO. 340 OF 1922. 
“August 3, 1922. 
- Present-—Mr, -Justice Campbell. 
CHARN DAS—PETITIONER 
` VEYSUS 


RODU -AND OTRERS—RESPONDENTS. i 

Criminal Procedure Code ( Aci V of 1898),-s. 195 
—Sanction to prosecute— J urisdiction, to grant 
sanction— Notice, issue of, whether mecessary— 
Notice; omission to issue— Revision. 

A Magistrate has no jurisdiction to sanction 
prosecution for a statement. made before another 
Magistrate. [p. 971, col. 1.] 

Before sanction to prosecute a person is granted 
under section 195 of the Criminal Procedure Code, 
a notice should be issued to him asking him to 
show cause agaiust the grant of sanction. Such 
notice may not be legally necessary but it is desir- 
able it should be given. The omission to give notice 
taken into consideration with other circumstances, 
for instance, the fact that the sanction is vague 


and not in specific terms or is in excess of the , 


Magistrate's power, isa sufficient ground for setting 
aside, on revision, an order granting the: sanction. 
[p. 971, col. 1.] 

Inyat Ali v. Mohar Singh, 28 A. 142; A.W.N. 
(1905) 231; 2 Cr. L. J. 598, relied on. 

Criminal revision against an order of the 
Sessions Judge, Amritsar,. dated the que 


February 1922, 
Lala Hukam Chand and Mr. Lal Chand 


. Mehra, for the Petitioner. 


Mr. Govind. Ram, for the Respondents. 


JUDGMENT.—The petition is by Charn 
Das for revision of the order of Sardar 
Sundar Singh, Magistrate of the Fir.t 
Class, Amritsar, sanctioning under s2ction 
195, Criminal Procedure Code, his pros2cu- 
tion for ‘an offence under section 193, 
Indian Penal Code. 

The learned Sessions ‘Judge refused to 
interfere under section 195, sub-section 
6 
Ihe order complained about sats forth 


“that Charn Das lodged a "false complaint 


-~ 
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against Maharaj Mal and others under 
section 500, Indian Penal Code, and that 
he made many false statements in the com- 
plaint. Three instances are then detailed 
and the order ends by granting sanction 
for the prosecution of Charn Das under 
section 193, Indian Penal Code, in regard 
to all.the^ wrong statements which he has 
made in Court aud out of which some have 
been mentioned below by way of example. 

The three instances are:— 

(i) A statement by Charn Das that 
he had not been convicted previously for 
theft. . 

(2) His denial that he had made a state- 
ment admitting such conviction in the 
Court of Lala Rangi Ram on the 2nd 
October 1920, and . 

(3). A statement that the batrothal of 
lis son was cancelled on account of the 
defamatory allegations by ‘Maharaj Mal 
and others, which statement Charn Das 
had subsequently admitted to be corract. 

Notice was issued in the present proceed- 
ings on the ground that the sanction was 
- vague, and itis certainly so. Furthermore, 
the statement referred to in (3) above 
which the Magistrate considers to be false 
was made before Mr. Connor, Additional 
District “Magistrate, at the time when 
the complaint was first presented and not 
before Sardar Sundar Singh to whom it 
was transeferred subsequently. The latter 
had no jurisdiction to sanction prosecution 
for a statement made before the Additional 
District Magistrate. 


+ 


I find also that sanction was given with- 


out previous notice to Charn Das, the 
. Petitioner. 
necessary, but it has been held repeatedly 
to be highly desirable that it should be 
given aud the omission to give notice 
taken into consideration with other cir- 
‘cumstances has been the ground for sstting 
aside on revision such orders as the present, 
Hm example in Inayat Alt v. Mohar Singh 
I. ^" 

In regard to the pressnt case th» absence 
‘of previous notice to the petitioner renders 


it necessary to teke stricter notice of the: 


,vegueness of the sanction thin might have 
Teen taken hed , Charn Das been in Court 
- (1) 28 A. 142;:A. W. N. (1905) 2377.2 Cr. In J. 
598. | 


4 
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when the order was passed. In my opinion, 
Since it is not in specific terms and since 
it appears in one respect to be in excess 
of the Magistrate's powers, I decide to set 
aside the order in question and accepting 
the revision direct accordingly. Should the 
learned Magistrate desire to revive the 
proceedings before him with. a view to 
granting fresh sanction which shall not 
be open to the objections above stated, 
he must give the respondent an oppor- 
tunity of showing cause against the grant 
of sanction and- the sanction, if given, 
must specify each particular portion of 
the, particular deposition made by the 
respondent in respect of which the  peti- 
tioner for sanction is authorised to accuse 
the respondent. The Magistrate might 
also consider, before going further with the 
matter, whether any real useful pur- 
pos: is ssrved by permitting the parties 
to continue to us» the Courts for prose- 
cuting their squabble. 


N. K. Order accordingty. 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 353 OF-1922. 
July x9, 1922. 

Preseni:—Mr. Justice Coutts and 
Mr. Justice Das. 

LACHMI NARAIN AGRAWALA— 

"| PETITIONER 

VEYSUS 
MUKHRAM MARWARI—OPPOSITE 
PARTY. 

Practice—-Local inspection before heaving of case 
— Inspection restricted to situation and features of 
disputed property— Magistrate, jurisdiction of. ` 

Where in a proceeding under section 145, 
Criminal Procedute Code, the Magistrate, before 
beginning to hear the case goes to the spot in 
order to see the exact land in dispute and the. 
features of the disputed property and does not 
take any evidence on the spot or direct his enquiry 
to any matter which can be proved by oral evidence 
and places on record a note of his inspection, he 
acts within his jurisdiction. [p. 973, col. 1.] 

Batbon Shaikh v. Emperor, 5 Ind. Cas. 365; 37 
C. 345; 14 C. W. N. 422; 11 C: L. J. 335; 17 Cr. L. T. 
i21, distinguished, i 
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Criminal revision. - - b. a 
.M ss:s. P. K. Sen, G. C. Pal and S. C. 
Majumdar, fot the Petitioner. Da 


The Government Advocate and Mr. B. N 7 


Mutter, for the Opposite Party. 
JUDGMENT. 


Coutts, J.—This is an application in’ 


revision against an-order passed in favour 
eof the first party in a proceeding under 
section.r45 of the Criminal Procedure Code. 
The dispute relates to some 100 bighas of 
land situated in Mouza Barmeshia. The 
first party obtained a lease from Thakur 
Ran Bahadur.Singh of some 700 bighas 
of coal land covering the whole of the north- 
ern portion of the Mouza. Subsequently, 
the.second party obtained a lease of 100 
bighas of land which they allege was ex- 
cluded from the lease of 700 bighas which 
had been granted to the first party. "Phe 
dispute is with regard to this roo bighas 
the first party claiming that it is^ within 
their 700 bighas and that they have been 
in possession, the second party claiming 


“that it is not within the 7co bighas and. 


that the first party have not been in posses- 
sion. 

The learned Deputy Magistrate who heard 
the matter decided in favour of the first 
party and the second party made this ap- 
plicationin revision. 

The first point urged is, that the learned 
Deputy Magistrate hes approached the 
case from a wrong point of view inasmuch 
as he has considered the document of title 

` of the first, party and has not considered 
the document of title of the second party. 
What, in fact, the learned Deputy Magis- 
trate has done is that he has considered 
the lease of the first-party, on a consideration 
of the terms of the lease and the boundaries, 
he has come to the conclusion that the dis- 
puted land is within the area leased to the 
first party, and on a consideration of the 
oral evidence he has found that the first 
party is in possession, 
that even if the disputed land is within 
the area which wat leased to the second 
party it would not affect the matter. In 
. taking this view of the case not only has 
. he not approached the case from a wrong 
standpoint, but, in my opinion, he has 
epproached it from the only proper stand- 
point, foritis perfectly clear thatif the 
fist party shows that the land in dispute 
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is within the boundarics of the land leased 
to him endi on th: o al evidence he estab- 
lishes possession, it is immaterial that the 
land was subsequently leased to the second 
patty. Moreover, the learned Magistrate 
was bound to decide on a consideration 
of the lease of the first party itself whether 
the disputed land was within the land leased 
to the first pa:ty, he was not entitled’ to, 
go outside that document in order to in- 
terpret its terms. . " S 
- The next point which is urged is that the 

Deputy Magistrate had no jurisdiction to 

hold the local inspection, which was held 
by ‘him, before he began to hear the case. 

What happened was that before he began 

to take evidence the Deputy Magistrate 
went to the place in order to see the exact 

land in dispute and the features of the dis- 

puted property. He restricted his inquiry 

very closely to these points and it does not 

appear that he directed his inquiry to any. 
matter which could be proved by oral evi- 

dence. No evidence was taken at the local 
enquiry and all that was done was to inspect 

the locality, make a note of what the dis- 

puted area was and prepare a plan. Every- 
thing was placed on the record. Iam unable 

to see how in holding a local inspection of 
this sort the Deputy Magistrate in any way 
acted outside the jurisdiction vested in him 
by law. 

- We have been referred to the. case of 
Babbon Shaikh v. Emp vor (x) for authority 
as to what a Magistrate may do by way 
of local inspection. That case, however, 


L 


‘has no beating on the present case, because 


in thet case the Magistrate did not merely . 
view the place of occurrence for the purpose 
of following or understanding the evidence," 
but he imported into his judgment matters 
of opinion and inference based on circum- 


- stances not on the record and did not place 


the results of his local inspection on the 
record. That case and the many other 
cases which are to the same effect have 
no bearing on the case now before us.. 


The last point which has been urged is in 
regard to a ce tain plan (Exhibit 14) which 
has been used by the learned Deputy Magis- 
trate in com ng to his conclusion, and which, 
itis contended, he was not entitled to use. 
- (x) 5 Ind. Cas. 365; 57 C. 3401 14 C. W. N. 422; 
zi C. L. J. 335; x1 Cr. L, J. 12T. NC 
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The reason why it is said that ke is. not 


entitled to use this documént is that it pur- . 
ports to have been sent with a covering . 


‘letter, which is Exhibit 15, to the first 
party in 1918. Itis a plan of the land which 
was leaséd to the first party and it is con- 


tended that the covering letter was written. 1 


on paper which from the wat er-mark on it- 
appears not to have been made before the 
year 1920. If this is so, it is suggested 
that the letter and the plan are both for- 

geries and it is clear that, if they were, this 
would certainly materially affect the result 
of the case. During the hearing it was 
suggested by the second party that the letter 
was. a forgery and .a petition asking the 
Magistrate.to send the letter to the Con- 
troller of Stamps and Stationery was filed. 

The Magistrate declined to pass such an 


order and said he would deal with the matter . 


later. He did so in his judgment and what 
hesaysis that he declined to bold an enquiry 
into the matter. because the signature on 
‘the letter had been proved to be the sig- 
. nature ‘of’ Thakur Ram Bahadur Singh by 
-his.agent.. ..He was entitled to deal with the 
matter in this way.and,in my. opinion, he 
-dealt-withit inthe right way. If the second 
party had desired to pursue the matter; 
they should have summoned some one from 
.the Department of Stamps and Stationery. 
` They, however,-did not choose to take this 
-course and the learned Magistrate, as I have 
Sai ,not only acted within his jurisdiction 
in not taking up the matter himself but 
I think “he acted properly in not doing so. 
‘In the result, then, I see no reason to in- 
, terfere with the order of the learned Magist- 
rate and I would dismiss thig application. 
Das, §-—I- agree. 


-A moms dismissed. : 


f 
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' Falsifying | accounts-—Subsequent trial on 
facis, whether competent. 


“Code. 


“973 . 
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^. CALCUTTA HIGH COURT, 
^- ORIGINAL CRIMINAL,  — 
‘February 20, 1922. 

Present. -— Sir Lancelot Sanderson, Ki., 
Chief Tustice. 
"EMPEROR—PROSECUT OR 
UEr SIS 


JHABBAR MULL LAKKAR—Accusep. * 

Criminal. Procedure Code {Act V of 1898), 
^s. 403—Penal Code (Act XL Y of 1860), ss. 408, 
477 .A-——Criminal breach of . trusi-— Acquittal.— 
same 


An accused was entrusted with three sums of 
money on various dates. He committed criminal 
‘breach of trust by dishonestly misap ropriating 
them and was tried under section 408 pi the Penal 
It was a part of the prosecution case at 
th. trial that the accused had made false entries 
in the account-book for the purpose of carrying 
out the alleged misappropriation and with the 
intention of concealing his alleged breach of trust. 
He was unanimously acquitted by the Jury and was 
subsequently charged under section 477 A of the 
Penal Code for hav ng made false entries in the 
account-book in respect . of the said three. sums 
of money ; 

Held that, on the facts of the case, the accused 


ought not to be put on his trial in réspect of these 


‘charges, as it would in effect amount to trying 
him again in respect of the same evidence and: in 
respect of the same matters upon which he 
had already bs tried and acquitted by the i 


Jury. [p. 974, col. t.] 


Mr. A.N. Sen, for the Kenaka. 
Mi. S.K. Sen, for the BuU m 


! 


JUDGMENT. —In Decémber 1921 J. M. 
Lakkar, the accused, was tried at the 


. Criminal Sessions by my learned brother 


Mr. Justice Walmsley, and the Jury in.res- 
‘pect of three alleged offences under section 


408 of the Indian Penal Code. 


The charges were that on or ‘about 
three dates, viz., 25th April 1921, 2nd May 
-1921 and 13th May 19217, he being the cashier 
of Messrs. Radhakissen Sewdut Roy and 
entrusted with three sums, viz., Rs. 5,000, 
Rs. 3,000 and Rs. 2,000, committed criminal 
breach of trust by dishonestly eee 
priating the said sums. . 

The jury unanimously ‘found him ae 
guilty in respect of each of the three charges. 

J. M. Lakkar is now charged again. in 
respect of the same three matters but in 
a different form. It is now allegéd that 
he, being a cashier,in the above named 
firm, as aforesaid : with intent to. defraud 
made false entries in the pukka rokur book 
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of the said firm on or about the 2 25th April, 
2nd May and 13th May r92r, in respect 
of the said-three-sums of money, and that 
he committed offences in respect thereof 
punishable under section 477A of the Indian 
Penal Code. 
‘It was-argued by the learned Counsel on 
, lis behalf that as J. M. Lakkar was acquitted 
at the last Sessions, he ought not to be tried 
on the present charges by reason of section 
: 403. e the Criminal Procedure Code. 
. It is ‘conceded by the learned onis 
for the prosecution that the evidénce 
. Which would be given in respect of the pre- 


"sent. charges; would be identical with the 


evidence given against thé accused at the 
Jast Sessions, and the learned Counsel fur- 
ther informed me that the matter of the 
alleged false entries was investigated at 
the trial before my learned brother Mr. 
Justice Walmsley and the Jury. In other 
‘words, it' was a part of the prosecution 
_case, at the trial at the last Sessions, that 
“the accused had: made the alleged false 
.entriesin the book for the puipose of a 
carrying out the alleged misappropriation, 
‘ and with -the intention of concealing his 
alleged ‘breach of trust. 


Since the case was argüed: last áüdiy: 


I have considered the matter; and I have 
come to the conclusion that, on the facts 
< on his al in respect of these charges. - If 
^ he were bo tried, in my judgment, it would 
in effect amount to crying mm again for the 
“same offences a» those upon which he has 
‘al.eady been tried- and acquitted by- the 
Jury, although the charges now before the 
‘Court are framed in a d:ffer-nt mariner. 
Apari from this,I am not-at present satis- 
fied that;ifit had been thought advisable 
` to lay before the Court at the trial. at the 
last: Sessions; the- facts as constituting 
- offences under- section 477 A a; well. as 
| + offences- under section 408, a form of pro- 
cedure could not have been-adop.ed f£»: the 
“purpose of cárrying.ou:such óbje-t. — - 
' . «Under these -circumstances, in my judg- 
‘ment , it-would-not b: right to pub-the ac- 
-cuised. ‘maw on-his-trial for the second time 
in-respect-of the same evidenc: and in res- 
spect of the same matie's’ "upon which -he 
-has already- ve sea unani oa a a 


by the Jury. - i We" 
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.of the child. 


EZ. Troes 


I confine my judgment to/the facts of this 
case, and I hold that the accused is not 
liable to be tried on the charges nów made 
aganst him. Let the accused be discharged. 


N. K, . Accused charged, - 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. p 
CRIMINAL -REVISION NO. 35 OF 1921. 
. Febtuary 9, 1922. 


Present :—Mr. Saunders, J. C. 4 


MA E SHI-—APPELLANT 
versus 
U ADITSA alias MAUNG PO..SEIN 
—RESPONDENT. 

Criminal Procedure Code (Act V. of 1898), 

s, 488-—Maintenance—Father having means, l iability 
of — Buddhist priest, liability of. 

Section 488 of the Criminal Procedure’ Code 
applies to the case-of a father who has.sufücient 
means to maintain his child but neglects to do so. 
[p- 975, col. 1.] 

A-member of the Buddhist priesthood dies a 
civil death when he enters the- preisthood and the 
presumption is undoubtedly that he'does- not 

ossess any property, except such -as is necessary 
for his religious life and which is, held under con- 
ditions which do not maké it available for at 
‘purposes, for instance, maintenance of a-c 
[p. 915, Cols. 1 '& 2.] 

Crimiaal revision from an order:of the 


Sub-Divisional Magistrate, Kanbalu, in 


Criminal Miscelleneous No. 83 of 1921. | 

Mr. D. Dutt, for the Petitioner. 

Mr. Mitter, for the Respondent, : 

JUDGMENT.— The appl.cant applied for. 
maintenance for a child, the father of which 
she said was the respondent. The respond- 
ent appears to have been a Pongy: at the 
time of the birth but has since become a 
koyin and he denies paternity. -The order 
oi the Magistrate is not very satisfactory. 
He appears to have evaded coming to a 
definite decision as to the paternity 
He said that the attempt 
to attack the mother’s character had failed, 
and that it had not been proved that she 


had sexual intercourse with any one else, 


and the presumption, therefore, was that the: 
boy was conceived by theiact of the respond. 


i 
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ent. If the Magistrate intended to find 
that the respondent was the-father of ‘the 
child I.am not prepared to hold that he was 
wrong. There seems to be no doubt that 
the applicant reported the matter to the 
respondent's ecclesiastical.superior and that 
the latter questioned the respondent, who 
did not deny the paternity. It seems in- 
‘conceivable that if he had not been the 
father he would not have denied the pater- 
nity. No sentence was pronounced against 
the respondent because he did not 
make confession of a fault, but ap- 
parently the villagers treated the charge 
as: proved and refused to supply - him 
. with food, and he, therefore, allowéd him- 
self to be reduced-to the rank of koyin so 
that he could cook his own meal. "The evi- 
dence of the two young men who say they ac- 
tuallp saw and heard the complainant 
and the respondent together in the kyaung 
under compromising circumstances was possi- 
bly not true; but, on the other hand, other 
respectable witnesses for the applicant have, 
I think, proved that her relations with the 
. respondent were not those of a disciple to 
her spiritual adviser. Mg Chit Pwe. for 
instance, who built the kyaung for the res- 
` pondent, says, that he taxed the respondent 
with his immoral conduct with the applicant 
‘and did not receive a direct denial 
and that ‘the respondent was asked. to 
renounce the pongythood: He. also says 
that the respondent apparently ` ad- 
mitted having given a sum of Rs. 165 
to the. applicant. The defencé witnesses 
do not, I think,prove that the child 
was not the  respondent's child. The 
Magistrate was, however, I'think, justified 
in holding that the respondent could not be 
ordered under section 488'0f the Criminal 
Procedure Code to maintain the child: “That 
provision of law applies to thé case. of a 


.father who. has sufficient means. to main- 


tain the child but neglects to-do- so. It 
has "been repeatedly held in the cases cited 
by the Magistratein other cases that a niem- 
ber of the Buddhist priesthood dies a civil 
death when he enters the priesthood, and 


I do not think that it has been satisfactorily: 


proved that the respondent in this case 
possesses property. The presumption in 
the case of a Buddhist priest is undoubtedly 
that he does not possess any property ex- 
cept such as is necessary for his religious 
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ons 
life and which is held underconditions which 
do not make it available for other ptirposes. 
It has, no doubt, been.held in Upper Burma 
that an able bodied father who is capable 
of earning money: by the work of his hands. 
has means with which to support a child 
and it is.possible that, if a layman were 
deliberately to enter the.priesthood.in ór- 
der to avoid his responsibilities as a father, 
the law ‘| might” ‘refuse - to’ recognise 
such an.evasion. ,Here, however, the res- 
‘pondent had been in the priesthood for a 
great many years and it. does not appear 
to me to be in the public.interest that a 
‘woman’ who’ allows herself to be seduced 
by .a-thember. of the, priesthood should 
obtain support for the child born of such 
intercourse by what, after all,in my opinion, 
would be a straining of the law contained 
in the provisions of the Criminal Procedure 
Code. The ‘application must, therefore, be- - 
dismissed. 


N. EC Sa MS 
Application dismissed. 


LOWER. BURMA CHIEF COURT. 
Civi, REVISION No. 137 OF ri9o21. 
July xo, 19222 .  .. 0 


d 
Present-——-Mr. Justice Duckworth, | 


H 


| KARUPIAH NAIDU alias GOVINDA- 


2.7. SWAMY—Appricant 

y 227 0. VEYSUS 7 , 
R. M. S. MUTHUSWAMI--RESPONDENT:- 
` Criminal Procedure Code (Act ^ V. of 1898), 
$., 195 (6)—-Sanction ‘to prosecute—-Township .Couri 
'BÉraniing sanction — Revocation of Sanction by District 
Couri—Disisional Court, jurisdiction -of . to iter, 
dere Costs, whether allowable: se 
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A Divisional Court in Lower Burma fias no 
jurisdiction, appellate or revisional, to interfere 
with an order of a District Court revoking under 
section 195 (6) of the Criminal Procedure Code, 
a sauction to prosecute granted. by a Township 
Court, the only Court having jurisdiction in such 
a case being the High Court. 

Muthuswami Mudali v. Veeni Chetti, 30 M. 382; 
17 M. L. J. 266552 M. L. T. 239; 6 Cr. I. J. 102 
(Y. BJ), Ram Deni v. Nand Lal Rai, 30 A. 109; 4 
A. L. J. 805; 6 Cr. L..J. 454; A. W. N. (1908 
2833 M. L. T. x15 and Emperor v. Serh Mal, 
30 Å. 243; A. W. N. (r908) 102; 3 M. L. T. 
377 7 Cr. L. J. 389; 5 A. Lan J. 247 relied on. 

Costs ought not to be allowed in a proceeding 
under ‘section 195, Criminal Procedure Code, 
even though the inquiry for the purposes of that 
section, is made by a Civil Court. 

Nea Tha Win v. Nga San, 20 Ind. Cas. 406; 


U. B. R. (1913) 1,.166 at p. 169; 14 Cr. L. J. 422, - 


followed. 

Civil revision of the order passed by the 
Divisional Judge, Myaungmya, setting aside 
the order of the District Judge, Pyapone, 

. and restoring the order of the "Township 
Judge, Bogale. 
Mr. Lambe, for the Applicant. 
Mr. N. N. Sen, for the Respondent. | 


JUDGMENT.—The- respondent applied 
in the Township Court of Bogale for sanc- 
tion to prosecute the applicant under sec- 
tion 205, Indian Penal Code, for false per- 
sonation of a witness in Civil Miscella- 
neous Case No. 5 of 1920. The application 
was made under section 195, Criminal Pro- 
cedure Code. Sanction was granted with 
costs. Applicant then applied to the Dis- 
trict Court for revocation of that sanction. 
The said sanction was tevoked with costs 
in Civil Miscellaneous Case No. 59 of 1920. 
The present respondent then moved the 
Divisional Court in Civil Miscellaneous 
Appeal No. 28 of 1927, and the learned 
Judge of that Court cancelled the revocation 
order, and restored the sanction with costs 
in all Courts. Against this last order the ap- 
plicant now moves this Court on revision 
under section 115, Civil Procedure Code. 

In the first place, the matter was being 
dealt with by Civil Courts. Naturally, the 
order of the Township Court could be con- 
sidered by the District Court, but once the 
latter Court had passed an order under sec- 
tion 195, Criminal Procedure Code, clause (6), 


the only remedy ofthe party aggrieved was ' 


to move the High Court, probably on re- 
vision, and the Divisional Court had no 
right todeal-with the case. This latter 
Court has in Civil matters no right to revise 
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or hear appeals from decisions of "owner 
Ship Cours, even win they have been 
on appeal b fore the District Court. "That 
this i» so will be clear from a perusal of the 
cases of Muthuswami Mudah v. Veeni Chetti 
(1) Ram Deni v. Nand Lal Rai (2) and 
Emperor v. Serh Mal (3). ‘These cases 
anyhow serve to indicate beyond any doubt 
that, in a case like the present, once the Dis- 
trict Court had acted under section 195 (6), . 
Criminal Procedure Code, the only Court 
with jurisdiction, would be the High Court. 
Ifthe Original proceedings are held in the 
sub-Divisional or District Court, thenit would 
seem that the Divisional Court has juri.dic- 
tion but only when it is the Court intended 
by section 195 (7), Criminal Procedure 
ode. 


The Divisional Court, therefore, in this 
case acted without jurisdiction and its or- 
ders were void ab initio. | 

Further, the orders granting costs were 
erroneous. Though Civil Courts were acting, 
the inquiry was for the purpose of section 195, 
Criminal Procedure Code, and costs skotild 
not have been allowed. The case of Nga 
Tha Win v. Nga San (4) shows this very 
clearly. The matteris also: dealt with at 
page 516, Edition X, Sohoni's Criminal 
Procedure Code. It is unnecessary to deal 
with other points raised. The application 


is allowed, and the order of the Divisional : 


Court granting the sanction is set aside. I 
make no order as to costs. 


W. € A. 
i Application allowed. 


J + 


(1) 30 M. 382; 17 M. I. J. 266;2 M. L, “t 
239; 6 Cr. L. J. ro2 (RF. B.). 

(2) 30 A. 109: 4 A. L. J. 805; 6 Cr. L. J. 454 
A, W. N. (1908) 28; 3 M. I, T. r15. 

(3) 30 A. 243; A. W, N. (1908) x02; 3 M. L. T. 
37737 Cx. L. J. 389: 5 A. L. J. 247. 

20 Ind, Cas. 496; U. B. R. (1913) I, 166 at 

p. 1239; I4 Cr. L. J. 422. 
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MUHAMMADI V. KARAM £AKHSHs  '. n Dod Ti 
: ,LAHORE HIGH: COURT. . >> alienate it in any. way she id It, 
‘SECOND CIVIL APPEAL No. 147 OF. 1921. . « therefore, dismissed the suit of the plain- 
June 12, 1922. t ..- < tiffs-responderits, ,Who- are reversioners . 
Present. "s M: _ Justice "Scott-Smith. of Shadi, for a declaration that the gift 


M usammat. MUHAMMADI, | FOR HERSELF should not affect their reversionary rights. 
AND FOR KARAM ILAHI, MINOR—DEFEND = The plaintiffs appealed to the Distrct Judge 

P ANTS—APPELLANTS ~ De: Who held that M usammat Muhammadi 
ji ` 4 versus. `- - ^ ;, had only limited rights in the house and had 
KARAM BAKHSH AND EN no power to make agift. He, therefore, 
^* prs) ALLAH DAD AND ANOTHER-— -~ Teversed the lower Court’s decision and 


i DEFENDANTS—RESPONDENTS. | gave the plaintiffs a decree for. a declara- 
Construction “of, document-—Gift in favour of. tion as prayed. Musammat | Muhammadi ` l 
wife— Estate iaken —"Malik," meaning of. - and Karam Ilahi. haye filed a second appeal 


Deeds in favour of females must be: interpreted, to this Court. 


in the same way as any. other deeds. 
The words “ malik” and “ milkiyat"" ina formal The Courts below. have held that: the 


document imply an absolute estate unless there is patties are governed -by custom and not 
something in the context to qualifyit.. . -- |, by Muhammadan Law and the learned 
r aie niga ses x de A, 7 tes A. District Judge referred to the decision of 
- I. R. 59; 7 C. L. J. i31; 3 M. Én T. 144; s Wilberforce, J., in Civil Appeal No. 863. of 
I. As'17 (P.C),‘Gurmiukh Singh v. Makhan Singh, 1920, dated the 14th July 1920, wherein it 
E: ps 846; 0r i 2 Ru Peas; “sg was held that these Muhammadan Kahars 
` -Wazir Devi v. Ram Chand, 5 n as, 9 
I L..415; 75 P. W. R. 1920, followed. ' vi Gros A n La not ee by the 
Rallia Ram v. Musammat Ved Kuar, 27 p, strict Muhammadan Law as regards succes- 
R.'r898, dissented from. -sion and that amongst them a widow did 
Where a husband purported to sell a house not get a definite share of her- husband's 


- to his wife in lieu of dower and stated in the deed 
that he had given proprietary possession .to her ‘property. Counsel for the respondents urges 


“and that she had the full powers of a proprietor - that this finding cannot be questioned 
to alienate the house: “ without a certificate, but there does not 
Heid,.that the -intention of the. husband was appear to „be any necessity for the defend- 
to confer an absolute estate upon the wife and the ant 25 question it. Their main point 
latter was, therefore, entitled to make a gift of it, 
to whofnsoever she pleased. ; s that the deed of sale of 1904 shows that 
AE Shadi intended to confer full proprietary 
"Second appeal from a decree of the rights upon Musammat Muhammadi. The 
"District: Judge, Ambala, dated the rsth learned District Judge has not come to 
October: 1920, reversing that of the Mansit, any clear finding as to what the inten-' 
First Class, Ambala, dated: the. 21st July tion of Shadi was, but he referred to 
I9I9. RS the case reported as. Rallia Ram v. 
; Lala Tirath Ram, for the Appella nts. e Neo EA v MR " in Mp Pss 
Mr.. M. Obedullah; Tor the Respondents. not neces arily ‘imply an absolute -e;-' 
. JUDGMENT:—Shadi, a Kahar by caste, ‘tate.’ Now, as pointed ‘out in ‘Gurmukh 
‘and tailor by occupation, living in the-town Singh v. M akhan Singh (2).. the decision of 
of Ambala, was the proprietor “GE the house their Lordships of the Privy Council’ in’ the 
in dispute and’ died in 1909. “On the 28th- case of' Swrajmani v.: Rabi” Nath Ojha 
July T604'he- conveyed the house to his (3) might. be taken as rendering obsolete 
wife, Musammat Muliammadi, by a'rezis- the ^ main ;principle, on ' which? “the 
tered deed im lien of Rs. 400 prompt ruling “in ‘Rallia Ram. v. -Musammat 
and deferred: dower. She gifted the house Ved Kaur, (i) -was based, Surajmani x. 
to Karam llahi.whom she alleged to be Rabi. Nath: Ojhax3) together with Gurmukh- 
Shadi’s, adopted “son. It has been held : - 
that the adoption was not proved. The < (i) 27 Ph 1898. 
First Court held that the deed of the 28th as Vans “Cas. PA CEA R ET MS A 
July 1904 was a deed of sale by. Shadi in " f W.: 
favour of-his wife and'that by it'slié bacatta 3 ht ie jJ. ties if NA F 3 
a full owner and- had, thetefore,a rikuti tà ae: Ie Dy 144533717 A17. HP DENM 
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Singh v. Makhan Singh (2) and Wazir 
Devi v. Ram Chand (4) are authority for 
-the proposition that the words “ malik " 
and “‘imalkiyat’’ in a formal document 
imply an absolute estate unless there is 
something in the context to qualify it, and 
it was also laid down that deeds in favour 
of females must be interpreted in the same 
way as any other deeds. Now, in 
the deed in- question in the present 
suit Shadi clearly states that he has given 
' proprietary possession (gabza malikana) to 
Musammat Muhammdi and also that she 
has the full power of a proprietor 
(malikana ikhtiyar) to alienate the house 
sold. Under these circumstances, I think 
it must be held that Shadi's intention was 
to confer an absolute estate upon Musam- 
mat Muhammadi. She had, therefore, full 
power to make the giftin favour of Karam 
Ilahi and the collaterals cannot question it. 
I, therefore, accept the appeal and setting 
aside the order of the lower Appellate 
Court restore that of the First Court 
dismissing the plaintiff's suit with costs 
throughout, i 

Z. K. Appeal accepted. 


(4) 58 Ind. Cas, 988; 1 L. 415; 75 P.W.R. 1920. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 1334 OF 1921. 
February 12, 1923. ` 
Present—Mr. Justice Oldfield and Mr: 
Justice Venkatasubba Rao. 
RASA GOUNDAN AND oTHERSs— 
DEFENDANTS—ÀPPEIIANTS 
VEYSUS — 
ARUNACHELLA GOUNDAN AND OTHERS 

_ —DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 53— 
Partition, whether transfer—~Limitation Act 
€f. 1909), Sch. I, Avi. 120—Sit to set aside transfer 
of property by stranger— Limitation. 

A partition signifies the surrender of a portion 
of a joint right in exchange for a similar right 
from the other co-sharers and, therefore, is a 
" transfer" of property within the meaning of 
section 53 of the Transfer of Property Act. 

Atvabansessa Bibi v. Safalullah, 31 Ind. Cas. 
` 189; 43 C. 304 ab p. 509] 22 C, L, J. 259, followed; 
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. RASA GOUNLAN V. ARUNACHELLAM GOUNDAN, 


Ux. 


_ {1923 


Dictum of Spencer, J. in Indoji Jithaji v. Kotha 
palli Rama Charlu, 54 Ind. Cas, 140; 10 L. W 
498 at p. 507, not followed. ` f ' 


A suit to set aside a transfer of property under 
a document to which the plaintiff was not a party 
is governed by Art. 120 of Sch, I to the 
Limitation Act, 

Appeal against the decree of the Dis- 
trict Court of Coimbatore, in Appeal Suit 
No. 21 of 1921, preferred against the decree 
of the Court of the Principal District Munsif 
of Erode, in Original Suit No. 239 of 1919. 

Mr. A. Krishnaswami Iyer, for the Appel- 
lants. 

Messrs. D. Ramaswami Iyengar for C. S. 
Venkata Chariar, for the Respondents. 

JUDGMSNI.—In the . lower Appel- 
late Court this case was argued only 
with reference to limitation. - We 
agree that Art. 120 is applicable, 
because there is no necessity for the plain- 
tiff, a stranger to the document in ques- 
tion, to have it set aside and no obstacle 
to his limiting his claim to a declaration 
of its validity. 

This failing, itis contended that the lower 
Courts were wrong in applying section 53 
of the Transfer of Property Act to the trans- 
action in question before them, because that 
transaction is a partition and partitions 
are not transfers within the meaning of 
section 53. We.are unable to understand 
how a partition is not a transfer of property 
within the meaning of that section, since 
it must be regarded, as it is described in 
Airabannessa Bibi v, Safatullah (1), “as signi- 
fying the surrender of a portion of a joint 
right in exchange for a similar right from 
the co-sharer." The argument attempted 
hasin fact been supported only by reference 
to the words in that decision preceding those 
quoted:—' "Ihe object of a suit for par- 
tition is to alter the form of enjoyment 
of joint property by the co-owners,” and 
the dictum of Spencer, J., in Indoji Jithagt 
v. Kothapalli Rama Charlu (2) “It effects a 
change in the modes of enjoyment of prop- 
erty, but itis not an act of conveying 
property from one living person to another." 
In reply to those citations we need observe 
only that one of the objects of.a suit for par- 
tition is to alter the form of enjoyment 


G) p Ind. Cas. 189; 43 C. 504 at p. 500! 22 
2 * * 259. 
(2 54 Ind, Cas, 146; 10 Ie W. 498 at p; 507. 
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of joint property, without at the same time 
depriving the partition of its- character as 
a transfer, and that we have been shown no 
‘Other authority in agreement with the 
opinion of Spencer, J. Holding that a 
partition is a transfer of property to 
which section 53 is applicable, we reject 
this ground of appeal. The second appeal 
fails and is dismissed with costs of the 
plaintiff second respondent. 
V. N. V. Appeal dismissed. 


a, PS 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES NOS. 
863, 926, IZII TO I215 OF 1920. 
August II, 1922. 

Present :-—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 

Kazi NURUL HUQ-—DEFENDANT— 
APPELLANT 

VETSUS : 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—PLAINTIFF 
—- RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 
«— Landlord and tenant—Enhancement of 
Tenure held from time of Permanent Setilement—. 
Order for confiscation of zemindari, effect of— 
Fixity of rent— Alteration, effect of. 

Where certain taluks included in a zemindari 
have been held from the time of the Permanent 
Settlement, the fact that the zemindari was 
subsequently confiscated by Government and after 
the escheat dowls were taken from the talukdars, 
would not lead to the conclusion that the zemindari 

.was extinguished and the tenure-holders became 
independent /alukdars. The true effect of an 
erder for confiscation must depend on its terms. 
If the tenures can be identified with those in 


existence at the time of the escheat, they must . 


be deemed to have been held from the time of the 
Permanent Settlement within the meaning of 


section 6 of the Bengal Tenancy ‘Act. [p. 980, ` 


col. 2 


Sing, x M. I. A. 482; 1 Sar. P. C. J. 142; 18 E. R. 
.192, Baboo Beer Perlab Sahee v. Maharajah Raj- 
ender Pertab Sahee, 12 M.LA. 1x; 9 W. R. 15 (P. C.) 
2 Suth P. C. J. 114; 2 Sar. P. C. T. 348; 20 E. R. 
241 and Ram Nundun Singh v. Janki Koer, 29 
I. A. 178; 29 C. 828; 4 Bom. L. R. 664; 7 C. W. N. 
57; 8 Sar. P. C. J. 351. (P. C.), referred to.. 

Where the original nature of a tenancy is not 
known the fact that the rent has been altered once, 
negativesethe hypothesis that the rent had been 
fixed in pope. [p. 981, col. 2.] 

Bamapadz Roy Midnapore Zemindari Co., 
Limiied, 16 Ind. Cas. 3765 16 C, L. J. 322, followed. 


INDIAN CASES: 


J 
Rajah Dundial Sing v. Rajah Anund Kishwur. 
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Ramanuj Mahanta-v. Midnapore AN 
Co., Limited, 14 Ind. Cas.. 729; 16 C. W. N. 725, 
distinguished. 


Appeal against the doen of the Addi- 
tional District Judge, Noakhali, dated the 
17th of December r9r9, reversing those of 
the Assistant Settlement Officer, Feni, dated 
the 16th of October 1917. 

Babu .Gunada Charan Sen (with him Babu 
Nilkantha Ghose and Moulvi Nurul Hag), for 
the Appellants :—The defendants are ap- 


pellants. The appeals arise out of 
applications under section 105 of 
the Bengal Tenancy Act. “The first 


Court dismissed the suits. On appeal 
the learned Judge has held that the rents 
are enhanceable. I submit it has been es- 
tablished beyond doubt that these tenures 
were existing beyond the tims of the 
Permanent Settlement. Therefore, section 
6 of the Bengal Tenancy Act would apply. 
See also 51 of Regulation VIII of 1793. 

My next point is that the enhancement 


at the rate of ro per cent leaves me. - 


nothing. The question of improvements by 
tenants should have been considered 
under section 9, Bengal TenaucyAct. 5 


submit the case should go back. 

Babu Mahendranath Roy (with him Bibus 
Gobinda Chandra De Roy, Rames Chandra 
Sen and Birendra Chandra Das), for the 
Respondent.—The  zemindari was origi- 
nally confiscated and a new one was created 
in 1869. ‘here is nothing to show that 
the rents were fixed in perpetuity. There 
have been various rates fixed at various 
times. See Bamapada Roy v. Midnapore 
Zemindari Co., Limited (x) As regards 
the second point I submit the asssssment 
has been correctly made. 

Babu Gunada Charan Sen, replied in brief, 


JUDGMENT. l : 

Mookherjee, J. seven appeals 
arise out of as many proceedings instituted,’ 
under section 105 of the Bengal Tenancy 
Act, by a landlord for assessmant of fair 
and equitable rents in respect of lands 
in the occupation of his tenure-holders. 
The Settlement Officer held that the rents 
were unalterable and dismissed the suits. 
Upon appeal, the Special Judge- hag 
held that the rents were enhanceable. 
and he has accordingly settled fair’ ‘and’ 


(x) x6 Ind. Cas. 376; 16.C. L. Ja 322) “wi: 
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 Eqüitg bie rents. "Phe tenure-hoiders have 
appesled’ to this Court and ` have urged, 
frst, that the tents of their tenüres are not 
enhenceable; and, secondly, that if the 
tenures are not. protected from, enhance- 
ment, .the. Special Judge has settled 
rent où principles erroneous in law. 

As regards the first point, the tenure- 
holders: rely upon section 6 of the Bengal 
Tenancy Act: which is in, the following 
terms :— 

gos “Where z tenure has been held from 
the time of the Permanent Settlement, 
its rent shall not be liable to kaa anak 
l except on proof— , 

.'' (a) that thelandlord under whom it “is 
held is entitled to enhance the rent thereof 
either by. local custom or by the condi- 
tions under: which the' tenure is held, or 
. '* (b) that thé tenure-holder, by receiving 
reductions of his rent, otherwise than on 
' account of a diminution of the area of the 
tenür e, has subjected himself to the payment 
of the increase demanded, and that the lands 
are capable of affording it." 

This section is founded upon the first 
- sub-section 51 of Regulation VIII of 1793 
which was repealed by Schedule x to the 
Bengal: Tenancy Act and was in the kan. 


terms: . à 


“No zemindar or other actual ‘proprietor 
of lend,shali demand an increase from the 
talukdars dependent on him, although he 
should himself be subject to the payment 
of an increase of jama to Government, ex- 
cept upon proof that. he is entitled so to 
do, either by the special custom of the dis- 
trict, or by the conditions under which the 
talukdar holds his tenure, or that the taluk- 
dar, by receiving abatements from his jama, 
has subjected himself to the payment of 
the increase demanded, and that the lands 
are-capable of affording it." 

Section 6 (a) prescribes that whére a tenure 
has been held from the time of the Perma- 
nent Settlement, its rent shall not be liable 
tọ- enhancement, except upon proof that th: 
rent is.enhanceable either by local custom 


or -by. the conditions under which the tenure | 


is held. In the cases before us, there is 
no proof, of local custom. ' Consequently, 
we have to determine, ` 


Permanent. Settlement, aud, secondly, what 


first, wh2ther. tha” 
tenures have teen held from the time of tho“ 


R sto 


ba c 


are the conditions under- which the tenures. 
are held. < 

As regards the first branch of this enquiry, 
there'can be no doubt that the tenures. 
have been heid from the time of the 
Permanent Settlement. The tenures are 
comprised in Estate No. 209. The Courts. 
below have found that from a time antece- 
dent to the Decennial Settlement, Pargaua 
Dandra was held in two shares, namely, 
four annas and twelve annas. The four 
annas share belonged to one Muhammad 
Ali Chaudhuri. He was imprisoned for 
life asa rebel, by an order of the Supreme 
Council, dated 7th December 1792, and 
by a subsequent order dated 8th February 
1793 his estate was confiscated. Th: evi- 
dence shows that before this escheat, there 
were 45 taluks under the four annas zemin- 
dari, and Mahomed Ali had a s» taluk, 
which, after the escheat, was divided into 
35 topas. When the Government took 
possession of the zemindari after the es- 
cheat, dowls were taken from the talukdars 
and rents were s pecified thereto without 
specification of the area of theland comprised 
in each taluk. The.tenures now in dispute 
have been identified with those in existence 
at the time of the escheat , and there can 
accordingly be no doubt that theSa-tenures 
must be deemed to have ‘been held froni 
thè time of the Permanent Settlement with- 
in the meaning: of section 6 of the Bengal 
Tenancy Act. 

As regards the second branch: of the-en- 
quiry into the history ofithe disputed tenures, 
it may be stated at the outset that an 
endeavour was made in the course of argu-. 
ment to establish that they were independerit, 
taluks. This contention was based of tha 
assumption that when th» zemindari was, 
confiscated by order of th» Suprem» Council 
on the 8th Feburary 1733 it was extingu-- 
ished; and that th: lanis wera” tiere after 
held by th» Goverament as th: Sovereiga 
power. “Tnis- position ‘has. not. bsen 
made out by ‘relevant evidenc:. The- 
true, effect of an order for coàfszitioa mist, 


' depand on its terms, as hipp2n21 ia taa casas 


of -Rijah Dunliu Singh. v. Ratt Anant 
dad Singa (2), Baboo Baer Parla S ase 
“Maharajah Rajender, Pertab Sakei (3) 


i 1 MILA. 482; X Sar. Tue. Ig BER R192, 
)512.M. I. A. 1; 9; W.R; I5. (P.C; 4 Sah e. 
Co Je xz4;2 Sar. Po €.7]6 3487 "29.8. RET. E 
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and Ram Nundun Singh v. Janki Koer(4). In 
the present case, the order for confiscation 
hes not been produced, nor have we on the 
record the order madein 1869 whereby the 
estate wes returned to one of the heirs of 
Muhammad Ali Chowdhuri and to the repre- 
sentatives of the other heirs. It is impossi- 
ble, in these circumstances, to assume that 
the original zemindari was extinguish- 
ed in 1793, end a new - zemindari 
was created in 1860. On the other 
hand, there is some indication- that 
for several years malikana was paid 
to the heirs of Muhammad Ali Chaudhuri, 
which is consistent with the theory that 
the zemindari continued to exist, but. was 
held khas and managed by Government. 
through its own servants. We hold accord- 
ingly that the Courts below rightly declined 
to adopt the view that the tenure-holders 
in these cases were independent talukdars. 

We have next to examine the conditions 
under which the tenures are held. No do- 
cument has. been produced, to show that. the 
rents were fixed in.perpetuity when the set- 
tlements were made with the talukdars after 
tlie zemindari had. been confiscated. For, 


many years there was considerable -diffi-: 
culty. in the management of the estate by 


the Revenue Authorities, and successive pro- 
jects for. settlement were tried and kept 


in abeyance. The real difficulty was that, 


notwithstanding surveys and measurements, 
the area of the land which each talukdar 


was entitled to hold, as compared with the 


land actually in his occupation, could not 
be determined with eny approach to accuracy. 


wo sharés in the zemindari which had been. 


carved out of the twelve annas share, were 


sold for arrears of revenue in-1835 and were’ 


furchased by the Government. . The result 


was that whenever there was a dispute as 
talukdat, 


to the land in the occupation of 
the question arose, whether it was comprised 
in the four annas zemindari of Muhammad 
Ali Chaudhuri held khas by-the Government 
after confiscation, or to one or other of the 


two shares purchased by’ the Government. 


at the revenue sale, or to the residuary share.’ 
In such a state of uncertainty, settlement 
of rent in perpetuity was impracticable. 
In 1846, however, on the basis of measure- 
ment and- re-measurement. previously made, 


(4) 29I. A. 178; ag.C. “Bas; 4 Bom. T, R. 66 
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Tent was assessed.at the rate of Rs. 3-15-6 
per kani. There is no indication that 
this was the rate adopted at the tima of. 
the-Permanent Settlement; indeed, taere 
is no-evidence to show that the rent had been 


settled in 1793 at a.fixed rate applied to 


án ascertained area. On the other hind, 
there is-ample evidence that tha rats of 
Rs. 3-15-6 which was made the basis of sattle- 
ment in 1846, was adopted as tha fair aud 
equitable rate. Different Revenue Offi-ers. had. 
proposed: different rates, such as Rs, 5-8-0, 
Rs. 5,: Rs. 4-6-0, Rs. 4, Rs. 3-15-0 and: 


Rs. 3-8-0.- On consideration of th» 
productive character. .of the lands, 
the- rate was . ultimately fixed -at 
,Rs. 3-15-6.. This. clearly  militates 


against the. theory that the rate was fixed: 
in perpetuity , specially when we find that 
the settlement was intended to be operative 
for a term of thirty years only. In such cir- 
cumstances the principle of the decision in 
Bamapada Roy v. Midnapore Zemindari Co., 
Limited (1) applies, namely, that where. the. 
original nature of.the tenancy is not known; 
the-fact that the rent has been altered once,: 
negatives the hypothesis that the rent had: 
been. fixed in perpetuity . "This does. not. 
conflict with the view taken in Ramanuj 
Mahanta.v. Midnapore Zemindary Co., Limit- 
ed (5), where, as pointed out in Priyanath 
Ghose v. Surendra Nath Das (6) , the nature 
of the tenancy was known and could not 
be altered by enhancement of rent by con- 
sent of parties on one occasion. The cases: 
before us are, in fact, stronger, in so far as 
the landlord is concerned, then the cases men- 
tioned in the books. Here the history of 
the Settlement of 1846 has been unravelled. 
in detail; it has been ascertained beyond 
doubt that the rate then taken as. the, basis 
was adopted as the rate fair and equitable 
atthat timé; and there.was no intention to 
fix that rate in perpetuity. We hold accord- 
ingly that the Special Judge was right in 
his conclusion that the tegures are not held 
on the condition that the rate of rent was 
perpetually fixed at Rs. 3-15-6 in 1846 aud: 
that fair and equitable rent may as- 
cordingly be settled now, notwithstiud- 
ing the fact that the rate of rent has not 
been altered since that period. . 
nd. Cas. 729; 16 C. W. N. 
(6) 69 Tad. Cas. / 992; 26 C.' W. 
L. J. 440; (1922) A. I. R. (C) ath 


725, 0. 
N. 657; 35 C. 
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\ ' Asregards the second point, namely, 
whether the Special Judge has settled fair 
. 4nd equitable rent on the correct principles, 
we are of opinion that his decision cannot 
be supported. The Special Judge has not 
considered all the elements specified in sec- 
tion 7 of the Bengal Tenaucy Act, and his 
judgment upon the question of the allowance 
to be made for improvements, in parti- 
culer ignores relevant materials on the re- 
cord. The matter requires close and care- 
ful examination , as the enhancements de- 

Crees are very substantial and seriously 
affect the position of the tenure-holders. We 
are convinced that the problem of the nature 
of the tenures engrossed the attention of 
the parties and of the Court, and that the 
question of the extent of the enhaucement 
permissible has not been adequately inves- 
tigated. 

The result is that the finding of the Spe- 
cial Judge that the disputed tenures are 
not held at fixed rates of rent is affirmed, 
but subject to this, the appeals are allowed, 
the decrees of the Special Judge set aside, 
and the cases remitted to the Settlement 
Officer for determination of the enhance- 
ment to be allowed in accordance with the 
principles enunciated in section 7 of the 
Bengal Tenancy Act. The landlord as also 
the tenants will be at liberty to adduce 
fresh evidence upon all points which may 
require investigation in connection with 
the question of the settlement of fair and 
equitable rent. 

; As the victory has been a divided one, the 
parties will bear their own costs in all the 
Courts up to. this stage, The costs in the 
primary Court after remand will b» in th» 
discretion of that Court. 


B, Ne. Appeals allowed. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 78 Or 1922. 
October 30, 1922. 
Present -—Sit Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Wallace. 
P. J. PARAMESWARA PATTAR— 
PLAINTIFF—APPELLANT 
VErSUS 
VIVATHAN MAHADEVI alias VAHA 
THAMBURATTI AVERGAL or 
KOZHIKOT KISHAKKA KOVILAGAM; 
SOUTH MALABAR—DEFENDANT— 
l RESPONDENT., 

Letters Patent (Mad), cl. 12— Leave to sue— 
Balance of convenience—Civil Procedure Code 
(Act V of 1908), ss. 20, 120—8S. 20, whether applic- 
able to Original Side of High Couri— Fraud— Sit to 
set aside decree— Discovery of fraud— Cause of action. 

In an application to grant leave to sue under 
clause r2 of the Letters Patent, the.Court has to 
exercise its discretion and the real question to be 
considered is the balance of convenience. [p. 984, 
Col. 1]. y 

, The application of section 20 of the Code of Civil 
Procedure to the High Court in the exercise of its 
Original jurisdiction is expressly excluded by sec- 
tion 120 of the Code. — (p. 984, col. 2.] 

Per Schwabe, C. J.—Ina suit to set aside a decree 
as having been obtained by fraud, the cause of 
action is the fraud itself and the discovery of fraud 
constitutes no part of the cause of action. 


[p. 983, col. r.] ` 

Obiter:—Clause 12 of the Letters Patent does not 
confer jurisdiction on the High Court when some 
only of the defendants reside or carry on business 
within the limits of its Original Civil Jurisdiction. 
fp. 984, col. 2.] . 

Hadjee Ismael Hadjee Hubeeb v. Hadjee 
Mahomed Hadjee Joosub, 13 B. L. R. 91; 21 W. R. 
303, relied on. 

Appeal against an order, dated the 30th 
January 1922, of Mr. Justice Kumara- 
swami Sastri, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, in Civil Suit No. 1000 of 1921. 

Mr. P. G. Krishna Iyer, for the Appellant. 

Messrs. T. Narasimha Iyengar and K. 
P. Ramakrishna Iyer, for the Respondents, 


JUDGMENT. 

Schawabe, ©. J.—This case comes by 
way of interlocutory appeal from an order 
of Kumaraswami Sastri, J., in which he 
set aside leave to sue which had been granted 
in the suit. 

The plaintiff in the suit is a surety for the 
due performance of his duties and the due 
accounting by the agent of the KSüzhakke 
Kovilagam. Some years ago, proceedings 
were taken in Malabar against the agent 
by the then head of the Kovilagam, it being 
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alleged that he had not properly accounted 
for monies that he had received, and the 
present plaintiff was brought into that suit 
asasurety. A decree having been obtained, 
and the then agent, who wasthe first defend- 
ant in those proceedings, having been found 
to be indebted to the Kovilagam and being 
a person of no means, the present plaintiff 
as surety had to pay. In this suit the surety 
wishes toset aside the decree in the earlier 
Suit. He makes as parties the present 
representatives of the agent and the present 
Ranee whois the representative of the then 
principal and is now the head ofthe Kovila- 
gam. The defendants other than the Ranee 
reside in Madras. They are not British 
subjects but are subjects of the State of 
Cochin. In order to bring this suit within 
the Ordinary Original Civil Jurisdiction 
of this Court, an application was made and 
granted for leave to sue this lady who lives 
in Malabar. That application was necessary 
under section 12 of the Amended Letters 
Patent which provides that the Court 
should have jurisdiction ‘‘If the cause 
of action shall have arisen, either wholly 
or in case the leave of the Court shall have 
been first obtained, in part, within the 
local limits of the Ordinary Original Civil 
Jurisdiction of the High Court.” It was 
then alleged that the cause of action arose 
In part in Madras. In order to ascertain 
whether that is correct or not, the learned 
Judge ‘having held that no part did arise 
within the jurisdiction, I must look at the 
plaint. ‘There in paragraph 12 it is stated 
that the cause of action arose partly in 
Madras in September 1919 when the plaintiff 
came to know of the existence of the securi- 
ties and of the fact of the concealment 
of certain documents. If that paragraph 
stood alone, I should have no hesitation 
in saying that that does not show the arising 
of any part of the cause of action in Madras, 
for, in my judgment, the discovery of the 
fraud is no part of the cause of action. 
The cause of action is the fraud. But we 
are referred also to paragraph 8. In 
paragraph 8, it is stated that “ neither the 
5th defendant's predecessor (the sth defen- ` 
dant being the Ranee) or.her agent the said 
Appu Pattar, nor his legal representative 
brought to light in the previous litigation, 
though repeatedly called upon to produce 
by the Court and by the sureties, the collec- 


tion papers including certain accounts and 
ledgers and thus effectively keeping it beyond 
the-reach of the sureties and no one being 
in a position then to expose the frauds 
committed by them, the Courts had to pass 
a decree." It is said that what happened 
was this. ‘That decree having been obtained 
in Malabar by, false evidenceand concealment 
of these very documents, he avpealed to 
this Court, and that the guardian of certain 
minor respondents and the 5th defendant's 
predecessor conspired together to prevent 
the Court from ascertaining, as was a fact, 
that these documents said to be material 
were in the possession of one or another 
of those parties. The guardian put in an 
application.to this Court supported by an 
affidavit alleging that he was unable to 
advise his minors whether they should go 
on with the case or not, as those documents 
had been concealed -and without those 
documents he could not judge their position 
properly. The 5th defendant's predecessor 
answered that by an affidavit saying ''Those 
documents might be of considerable use 
to me ; possibly to you, I have not got them, 
You, as the representative of the then 
first defendant the agent, have got them." 
It is alleged that.that was all.done by both 
parties in conspiracy and that really the 
agent and his representatives after his 
death and his then principal hadsaid to 
each other in effect, “ we will confuse 
everybody about those documents. You 
say, I have got them, I say you have got 
them, nobody knows where they are. Then 
judgment will go ónagainst you the agent 
and you the agent have no money. Ithe 
principal will get it unjustly from your 
surety.” I must confess that, ifit had been 
the intention of the Pleader to have made 


„out that case, it could and should have ~ 


been done in very much clearer language 
than is employed in paragraph 8. But 
I think the words of paragraph 8 referring 
to the previous litigation and frauds commit. 
ted by them on the Courts are wide enough 
to cover such a charge and I think, therefore, ; 
that it is right to say that there is in this 
suit an allegation that “fraud ? was commit- 
ted before the High Court here and, in my 
judgment, such. fraud does form part of 
that cause of action. I am not surprised : 
that the learned Judge did not appreciate 
that because I am fairly sure that he was 
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not told of that- view. and nó one would 
read it out of paragraph 8 without the clearer 
explanation of the true inward meaning 
of paragraph 8 which has been made to ‘us 
in this Court. That being so, in my judg- 
ment, this Court has jurisdictcn to grant the 
leave. 

- It is then said that it really does not give 
a cause of action at all and if the fact 
alleged: to have taken place in Madras 
does not give a-cause of action, it follows 
that no part of the cause of action arose in 
Madras, because it must be an admissible 
cause of action- That contention is put 
| on [the ground that it has been decided by 
the: Full Bench of this Court in Kadirvelu 
Nainar v. Kupjuswami Naicker (Y) 
that no action lies to set aside a decree 
obtained by a fraud committed before the 
Court in the sense of production of false 
perjured evidence or the suppression before 
the Court of the truth. Whether that applies 
to the case now suggested, namely, two 
defendants conspiring outside the Court 
but going into the Court and both giving 
false evidence there, with the intention 
that the defendant party of those two should 
have a decree made against him which it 
was known he could not satisfy, with a view 
to make the surety pay an amount which 
was not really due by anybody is a very 
dificult question and is one about which 
I do not desire to express an opinion, obiter. 

Turning to the question whether this 
Court, assuming it has power, ought to 
grant the leave under section 12 of the 
Amended Letters Patent, I agree that the 
- learned Judge was really not exercising the 

. discretion, because he held that no part of the 
Cause of action arose within jurisdiction ; 
so I do not think it right to say we should 
be interfering with his discretion, because 
I think it is more correct to say that this 
discretion has not been exercised. We have 
to exercise ours, On the HORE, I think 
we should, refuse. 

The real question to be considered is the 
balance of convenience. Nearly, the whole 
of this alleged cause of action arose in Mala- 
bar. There would be no ground at all in 
my judgment for bringing it here if it did 


i) 45 Ind. ine 774; 4X. M. 743; 3 


34 M. L. J. 
590; 23 M. L. T 372; 8 L. W. 103; (1918) M. W. 
N. 514 (F. BJ. 


not happen that two of the defendants: 
reside here who, it is alleged, have in their: 
power here a very material. document. 
I do not think that some difficulty which is 
anticipated in getting this document pro- 
duced in Malabar is a sufficient ground for 
saying that this suit, which is essentially’ 
a Malabar suit, not a Madras suit should be: 
brought in Madras and’ not in Malabar. 

That being cur view, it is unnecessary to’ 
express an opinion as to whether Kadirvelu 
Nainavr v. Kuppusami` Naicker (7) 
applies or not. 

A second: point is taken and it is. this: 
It is urged that, as some of the defendants: 
are within jurisdiction, this Court has a: 
right to bring before itinthis suit ‘defendants 
not within jurisdiction. That is'a right 
which, under section 20 of the Civil Procedure 
Code, is possessed by Courts in the muyusstl. 
The application of section 20 to this- Court 
in the exercise of its Original Jurisdiction 
is expressly excluded by section 120, Civil 
Procedure Code, and if we have the power 
it must be found within the four corners- 
of section 12 of the Amended Letters Patent. 
The words are” or if the defendant at the 
time of the commencement of the suit 
shall dwell or carry on business within 
suchlimits." The principal defendant does 
not dwell here. The section does not say 
‘if the defendant or if there are more tham, 
one defendant any of them shall dwelt 
or carry on business within such limits " 
and I cannot read the provision of the 
Amended Letters Patent as conferring juris- 
diction upon the Court in case where one 
or more. of the several defendants reside 


within the jurisdiction. The point ïs 
free from authority except the case 
in Hadjee Ismael Hadjee  Hubeeb v: 


Hadjee Mahomed Hadjee Joosub (2) which. 
I read as affirming the view 1 am 
now. expressing, although it has been 
read by a learned author, Mr. ‘Broughton, 

as giving the High Court power to grant 
leave to sue in such cases. However on the 
view I have expressed in this case, viz., 

that on the balance of convenience the case 
should be brought in Malabar and not 
here, that point, too, dces not directly arise 
for decision. On these grounds this appeal 
must be dismissed with costs and we must 


7" I3 B. L. R. 91. 21 W. R. 303. 
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order’ the plaintiff to pay the. Court-fee 
which he should. have paid if he had not 
beén permitted to sue. as a pauper. 


‘Wallace, J.—The plaint on. a perusal 


of which.we are expected to. express. our 
minds in this case is culpably vague in not 


clearly setting out the cause. of action’ in: 


Madras, t.2., the specific fraud alleged tohave 


taken. place in Madras nor the. date when” 
But as the plaintiffs real case 


it arose. 
has been put before us, it resolves itself into 
three main points. i + 
First, fraud by way of collusion between. 
the. predecessor. of defendants Nos. I to 4 
and the predecessor of the sth defendant. 
in that.they colluded.to defraud’ and: so got 
a decree against the plaintiff for an amount 
not really due. | m ^ 


Second, for damages for conspiracy bet- 


sween the above-mentioned persons -who are’ 
alli now dead and these damages are now.: 


soughtto be.recovered from.the Kovilagam. 
which! the defendant now represents; and 
.. Third, for the accounting for and recovery 
irom the fifth defendant of certain securities. 
or concealed properties. The whole of the 
reliefsNos.2:and 3 is; therefore, sought 
against the: 5th defendant.or her. estate: and 
as.regàrds relief No. 1 most of the collusion 
alleged was: prior. to the suit in the original 
Court andin connection with.the proceed- 
ingsin that Court. Whether the plaintiff 
has any-causé of action at all on the ground. 


of fraud on the High Court is open to grave. 


doubt under the ruling in Kadirvelu Nainar 
v. Kuppusamt Naicker (1). But it is a 
matter which, in the view I take, may be 
left for the Trying Court to decide and I 
wouldnot say anything which would hamper 
it in trying that point. 
a samll portion of the relief which plaintift 
seeks:isibased. on any cause of action arising 


in:this Court; IT do not.think we should exer-- 
cise our discretion under clause r2 of the: 


Letters Patent' considering that that portion 
of the plaintiff's relief which arises in the 


Court was not clearly set out by plaintiff 


until it was put forward: im argument in: 
this Court and that by far the major portion 
ofthe relief which he wishes was to be re- 
coveréd: from:the. 5th defendant who resides 
in Malabar or from her estate- which is 
difuated: in Malabar.‘ ` MEN 

. As to the question whether we should 


give leave to bring the whole action in this. 


- 


But assuming that. 
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Court merely because’ most ‘of “the 


defendants reside here while the sth.defen-- 


dant- does- not, the bearing and inter- 
pretation of clause x2 of the Letters Patent. 


E 


on this point is.a matter of some difficulty, . 


and I consider that it would be better not 
to say more on a point ‘which is not 
necessary for the decision of the case, 
since I bold, even if the Court has the 
power, we should notin this case exercise 


it. or give leave'to the plaintiff to suc. 
On themeritslagree that our discretica: 


should not” be used 
favour. l 


Ve N. Ve ‘Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 1652 
: OF 1920; ‘ 


August 3,.1922, 


Present “—Sir Asutosh Mookeriee, Kr. , Chief 
Justice, and Mr, Justice Rankin, 

SAVERUDDIN AKONDA-—D&EFENDANT 

^ —-APPELLANT | 

: . Vér SMS. 

SAMIRUDDIN AKOND AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 
Evidence Act ( I of 1872), ss. x1 (2), 2x (3), 
159—Sfalement in document. mot inter partes, 
missibility of—Pleadings—Onvission to object to 
admissibility of document in Trial Court—Objec- 
tion, whether may be taken in appeal. 


The plaintiff brought a suit against his son for 
recovery of poen of a land which stood in 
the name oi the latter, allegiug that the same 
was acquired benami by him. The defendant 
alleged that the land was purchased for him 
by his paternal grandfather. The plaintiff ans- 


ad- 


wered that his father had died' before the property, 


was' acquired, and he produced a inortgage- 
bond executed by him long before the date of the 
Dune in which he described his father as 
ead: 

Held, that. the statement made by the plaintiff 
in- the mortgage-bond to which the defendant 
was not. a party might 
evidence as .against «the latter 


either under 


section 21, clause (i), read with section rr, 
clause (2) of the. Evidence Act, or under sectiom 
or under section 159 of. the 


32, clause (5), 
Act. [p. 987, col. 2.] 

Mahomed -Syedoot Ariffin v. Yeoh Oot Gark, 
39 Ind. Cas. 401;21 C. W. N. 257; (1917) M. W. 
N. 162319 Bom. L. K. 157; (1916). 2 A. œ. 525 
86 L. J. P. C. 15: 115 L. T. 564; 32 T, L. Ri: 678 


in the plaintifi's | 


32 (5,. 


be admissible im 
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I. A. 256 (P. C.) and Gyannessa v. Mobarak- 
SEES Pe c Pn 2 C. W. N. 91; 13 Ind. Dec. 
N. S.) 142, relied on. p: . . 
AR an erroneous omission in the Trial 
Court to object to an admission which is irrelevant 
does not make it relevant and admissible in evidence, 
still an objection that a document, which pay se is 
not admissible in evidence, has been improperly 
admitted in evidence, cannot be entertained iu the 
Court of Appeal, when, if the objection had been 
taken in the Trial Court, it might have been met 

and the proceedings regularised. 

Miller, Officias Assignee of the Estate of Ram- 
kishen Das v. Babu Madho Das, 23 I. A. 106; 
19 A. 76; 7 Sar. P. C.J. 73: 9 Ind. Dec. (N. S.) 50 
(P. C.) and Girindra Chandra Ganguli v. Rajendra 
Nath Chaterjee, 1 C. W. N. 530, relied on. 


Appeal against a decree of the Sub- 
ordinate judge,  Bogra, in Pabna and 
Bogra, dated the 22nd of March 1920, 


affirming that of the Munsif, First Court, 
Bogra, dated the 13th September 1919. 


. Babu Sasadhar Roy. II, for the 
Appellant.—I beg to submit that the judg- 
ment of the learned Subordinate Judge 
cannot stand as admitted evidence which 
is clearly inadmissible under the law. 
which 


The  mortgage-bond purports 
to prove that my, paternal grand- 
father was not living when the 
property was purchased cannot be 


evidence against me. How can the learned 
Subordinate Judge admit it under section 32, 
clause (2) of the Indian Evidence Act, 
which provides that when the statement 
was made by such person, i.e., Dy a person 
who is dead or who cannot be found or 
who has become incapable of giving evidence, 
or whose attendance cannot be procured 
without unreasonable expense or delay ? 
This bond is not admissible as agains: me. 
Refers to Abdullah v.Kwnja Behari Lal (1). 
Babu Jogesh Chandra Roy, (with him Babu 
Gopal Chandra Cliakravarty), tox the Res- 
pondents.—Section 35, clause (5) is sufficient 
for my purpose to make the mortgage- 
bond admissible. , Here the relationship is 
"between father and son. If date of birth 
is admissible, why should not the date of 
death be admissible? Refer to section 21 
of the Evidence Act. No objection was 
taken when the document,?.¢., the mortgage- 
bond was tendered. -` 


(x) r2.Ind. Cas. 149; I4 C. L. Je 467; 16 C. W 
N. 252. 


INDIAN CASES. 
SAYERUDDIN AKONDA V, SAMIRUDDIN AEOND, , 


[1923 


Refers to Dhanmull v. Ram Chunder Ghose 
(2), Mahomed Syedool Arifin v. Yeok 
Oot Gark. (3). l 

Babu Sasadhar Roy, briefly replied. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for recovery of possession 
of land commenced against him by his 
father. The disputed property stands in 
the name of the appellant and the question 
in controversy was, whether he was the 
beneficial owner or whether it had been 
acquired by his father in his name. “The 
Courts below have decided. against the 
appellant and it is now contended that the 
decision of the Subordinate Judge is 
efroneous inasmuch as he has ‘acted upon 
evidence inadmissible in law. 

The defendant alleged that, although he 
was a boy, thirteen years.old at the time 
when the property was acquired, the con-- 
sideration was provided by his paternal 
grand-father. The plaintiff answered that 
his father died before the property had been 
acquired, and he produced a mortgage-bond 
which had been executed by him on the 
28th October 1892 in which he is described 
as the son of Khan Mahomed Akonda, 
deceased. The Courts were, thereupon re- 
qttired to consider, whether the mortgagee 
bond was admisssible in evidence as against 
the appellant. The Subordinate Judge has 
held that it was admissible by virtue of 
section 32, clause (2) of the Indian Evidence 
Act, read with section 21 clause (1). The 
appellant has contended that this view can- 
not be supported. The respondent has not 
placed reliance upon section 32, clause (2), 
but has invoked the assistance of section 32, - 
clause (5). We are of opinion that the 
statement made by the plaintiff in the 
mortgage-bond executed by him on the 28th 
October 1892, namely, that his father had 
died previously may be made admissible 
in more than one way. 

It is clear that section 159 might have 
been utilized forthe purpose. The plaintiff 
went into the witness-box and stated that 
his father died in 1892, At a subsequent 


(2) 24 C. 265;1 C. W. N. 270; 12 Ind. Dec. 
(N. S.) 844. 

(3) 39 Ind. Cas. gor; 21 C. W. N. 2573 (1917) 
M. W. N. 162; 19 Bom. L. R. 157; (1916) 2 A.C 
575; 86 L. J. P. C. 15; 115 L. T. 564; 32 TLR, 
678; 43. I. A. 256 (P. C.). 
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stage, when he was asked whether his father 
had died before the disputed property was 
acquired, he answered that he did not 
remember. He might then have been per- 
mitted to refresh his memory by reference 
.to the mortgage-deed. This, however, was 
not done for the obvious reason that no 
.exception was taken to the reception of the 
mortgage-bond in evidence. We may here 
point outthat, although, as ruled by the Ju- 
dicial Committee in Miller, Official Assignee 
of the Estate of Ramkishen Das v. Babu 
Madho Das (4), an erroneous omission inthe 
Trial Court to object to an admission which 
was irrelevant did not make 
and admissiblein evidence; still, as explained 
in Girindra Chandra Ganguli v. Rajendra 
Nath Chatterjee (5), an objection that a 
document, which per se is not admissible 
in evidence, has been improperly admitted 
in evidence, cannot be entertained in the 
Court of Appeal, when, if the objection had 
been taken in the Trial Court it might have 
been met and the proceeding regularised. 
Apart from section 159, we are of opinion 
that the document might have been made 
admissible under section 21, clause (3), read 
with section ir, clause (2) of the Indian 
Evidence Act. Section 21, clause (3), provides 
that an admission may be proved by or on 
behalf of the person making it if itis relevant 
otherwise than as an admission, Section IT, 
clause (2), provides that facts not otherwise 
relevant are relevant if by themselves or in 
connection with other facts they make the 
existence or non-existence of any fact in 
issue or relevant fact highly probable or 
improbable. The question iu issue was 
whether the father of the pluintiff had died 
in 1892. ‘The existence of the fact in issue 
was made highly probable by the fact that 
the plaintiff had made an assertion to that 
effect immediately: after his alleged death 
in 1892 when there was no controversy 
on the subject. In such circumstarices, 
the document may be admissible, as was 
ruled in Gyannessa v. Mobarakaniessa (6). 
Finally, the respondent has relied upon 
section 32, clause (5), which, read with 


4) 23 I. A. ro6j 19 A. 76;7 Sar. P. C. J. 73; 
9 W, Tec, (N. Se) 50 (P. C}. 

(5) r C. W. N. 530. 

(6) 25 C. 210; 2 C. W. N. 91; 13 Iud. Dec, 
(N. 8) 1342. . 


it relevant. 


Illustrations (b) and (e), points to the same 
conclusion. That section as interpreted 
by the Judicial Committee in the case of 
Mahomed Syedool Arifin v. Yeoh Oot Gark (3) 
clearly admits of use against the appellant. 

Whichever of these views is taken, is 
plain that the document is admissible 
in evidence. It is consequently needless 
for us to consider whether the conclusion 
of the Subordinate Judge was in fact based 
on the admission by the plaintiff. 

The result is that the decree made by the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

N. H. Appeal dismissed., 


eee, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 109 or I921. 
August 2, 1922. 

Present ;—Sir Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Wallece. 
BYSANT MADHAVA CHETTIAR, 
CHARITY FUND, REPRESENTED By ITS 
SECRETARY K. NAMMALVAR 
CHETTY-—DEFENDANT—AÀPPELANT 
VEYSUS 
G. R. KRISHNASWAMY CHETTY. 

T" PLAINTIFF RESPONDENT, 
onstruction of | document— — 

and public PUR Charge om pci m Tee 

of Properly Act (IV of 1882), s. 72, applicability 


Under the terms of a mortgage with possession 
the rents and profits were to be set off against 
the interest stipulated and any deficlencies were 
to be recovered by the mortgagee from the 
mortgagors “month by month.” ‘The mort- 
gagee was also entitled to recover any public 
charges he may have to pay and the document 
ended with the recital, “we shall pay -the 


un ped pe to you or to your order, 
redeem is  mortgaped  propert : 
back the doca o s property and take 

Held, (1) that the remedy which the 


mortgagee had for any interest not discharged 
by the rents and profits, was a personal remedy 
and that such interest was not a charge on the 
mortgaged property; [p. 988, col. 2.] 

(2) that in the absence of any evidence of refusal 
by the mortgagors to pay the public charges when 
they occurred, which compelled the mortgagee to 
discharge them to Save the mortgaged property 
from sale, section 72 of the Transfer of Prop- 
erty Act did not create a chargeon the properties 
for the sums paid by the mortgagee and that the 


. Was. also, a, personal one. 


"exercise - 
' Jurisdiction of the High Court, 


. the mortgaged property. 


- 


`- $88 


covenant as to:payment of charges in the document 
[p. 989, col. 1.] . 
Appeal’ agaimst the judgment and decree 


4 of the. Hon’ble Mr. Justice Phillips, dated 


the.ist. September 1921 and passed in the 
of the Ordinary Original Civil 
in _ Civil 
Suit No. 868 of 1919. 
, Messrs. A. Krisnaswami Iyer and S, Ran- 
gaswami Iyer, for the Appellants. 

Messrs, K. Rajah Iyer and R. Ganapati 
Iyer, for the Respondents. . 


JUDGMENT. i 

Wallace, J.—The chief point in this appeal 
is whether the terms of the suit mortgage 
document imply and impose a charge on 
The mortgage 
is not one which will come under the defini- 
tion of any of the ordinary kinds of mort- 
gage. It is not a simple mortgage because 
possession of the mortgaged prop- 
erty is given ; hence the usual principle 


. thatin a simple mortgage. interest as well 


as principal is secured on the‘ property will 


^ not prima facie apply. It is nota usufruc- 


tury mortgáge because the rents and pro- 
fits are not given in lieu of interest; but 
there-is a separate provision fixing the rate 
of interest and the method by which it is 
to be recovered, namely, that. the rents and 
profits are to be set off, as far as available, 


. towards the payment of interest. The contin- 


gency of an. excess of. rents and profits 
Over interest or -vice "versa is Specifically 
contemplated and" for the case of de- 


ficit; where:theé whole of the interest is not 


“met from rents. and. profits, it is provided 


that the mortgagee. may recover - “ from us 

(that -is the mortgagors) “month after 
month.” This, to my mind, means that the 
remedy . which tke parties secured by the 
mortgage. for any interest not discharged 


- by’ the rents and profits was a personal re- 


. tence in tbe mortgage- -deed: 


medy, . and that such deficiency was not 
to be àdded'to the principal mortgage sum. 
This ` view is strengthened by a fuither sen- 
‘we shall pay 
the ‘aforesaid “principal of Rs. 10,000 to you 
ot “your. order, redeem. this mortgaged prop- 
erty. and - take back tke document, ’ 

which . seems’ to me to indicate fuitker 


| that the sum to be re-paid, prior to tlie. ‘Te- 


demptiori,. and, forthe purpose cf redemp- 
tion. was: merely . the | original  princi-. 


x suni, L therefore hold - that this docu- 
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ment means that interest was not to be 
a charge on the mortgaged property, 
but was left to be recovered under the 


. personal covenant of the mortgagors. ` 


Several reported cases have teen put 
beforeus. With regard to these it is essen- 
tial to say, first,ihat the meaning and the 
legal effect of a document is to be deter- 
mined on its own terms:alone. The two 
cases most akin to the present one are Phul 
Kuar v. Murit Dhar (x) and Chintaman 
v. Dulari (2). In the former case the chief 
point for decision was whether there was a 
mortgage at all, but it wasincidentally de- 
cided that where there was a recital in the 
document that interest should te Sha 
by the mortgagor “from his own pocket "i 
therewas not a charge created onthe property 
for interest. Such a recital is -similar to 
the recital now  before- us that interest 
shall be recoverable “from us month after 
month". In Chintaman v. Dulari (2) 
it was held that, where the document pro- 
vided that the rents and profits were to be 
appropriated by the mortgagee ''onaccount 
of interest” and that for any deficiency 
to recover the whole amount due for interest, 
the mortgagor would meet that  defi- 
ciency withinterest at2 per cent, per mensem 
this deficiency was realisatle frcm the mort- ` 
gaged property. With reference to this case 
I would point outthat the exact terms of 
the document are not given in ihe -judg- 
ment, and that the exact terms are obviously 
of peculiar importance, since, although the 
resume of the document given in the jrdg- 
ment seems to show that the stipulaticn 
regarding the payment of interest cn the defi- 
ciency of interest itself, the learned Judges 
heid that while there wasa charge on ihe 
property for the latter there wes no charge 
on it for the former. Therefore,in the 
absence of the exact termsof the documents 
in that case I am not prepared to adoft 
the ruling to ihe “present case. In Ali 
Ahmad v. Kalka Prasad (3) the morgegec 
took the annual profitsin lieu of interest 
and therefore there was a vsufrectreiy 
mortgage under which no questicn ci à 
chargeon the property fcr interest cén 
arise,, and the covenant was to "pay “Trem 

(I) 2 A. 527; 1 Ind. Dec. (x: m zl 

(2) :8Ind. Cas: 570; 33 A. 107; TA. Lr j LE 

(3) 37 Ind. Cas 95; 14 A. In ] 986. ^". 
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my own pocket” the deficiency not of 
interest, but of profits—obviously.a personal 
covenant. The other cases quoted before 
us do not seem to have any useful bearing 
on the present case. B mE 
I would, therefore, hold that there is no 
sufficient reason for disturbing the finding 
of the lower Court that there. was no pro- 
vision in this mortgage charging the prop- 
erty with payments of the interest. E 
. As to the otherpoint argued itis sufficient 
to say that I agree with the original Court 
that thereis. no evidence thatthere was 
any refusal by the mortgagors to pay the 
assessment, quit rent, etc., which compelled 
the mortgagee to find money for. these 
charges in order to preserve the property from 
sale, and that, therefore, section . 72 of tke 
Transfer of Property Act cannot be called 
in aid to charge the property with these 
payments. The document clearly says that 
if themortgagors do not pay the charges 
the mortgagee shall recover ‘from us 
that is, the covenant is a personal one. 
I would, therefore, dismiss the appeal 
with costs. | l 
Schwabe, C. J.—I agree and have nothing 
to add. The appeal will be dismissed with 
costs: nad d 
(VN. V. Appeal dismissed, 
' N.H. i 
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-e PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. ; 
FURTHER CIVIL APPEAL No. 116-49 OF 1922. 
ma “April 10, 1923. ` . 
à Present :--—Mr. Pipon, J. C. C. 
GHULAM HAIDAR SHAH AND OTHERS 
—DEFENDANTS—APPELLANTS '' 

f A Versus S 
BAZID SHAH son or AMIR SHAH AND 
OTHERS—PLAINTIFFS —RESPONDENTS, 
-Hazara Setilement. Rules (Regulation I of 1872), 
s. 60-—N.-W: F- P. Regulation (V I of 199%), 
S. 3, -effect of —Setllement of 1871. entries 1n, -ualue 
of— Adverse possession—Mortgagoy and marizagee. 
It is straining language to.speak of rights as 
Having become vested or claims having be- 
come barred merely by reason of the existence of a 
law which invests certain.evidence with .a character 
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-different from that which ‘attaches to similar 
evidence in other cases. [p. 991, col. 1.] 

Section 60 of the Hazara Settlement Rules of 1872 
did not lay down any thing more than a rule of 
evidence, and'it was open to the Legislature to. 
abrogate-that rule and prescribe a fresh, rule for. 
the guidance of Courts. [p; 991, col. 1.] 

The Legislature has unrestricted power to revive 
'even a lapsed title, if it makes a special law which 
distinctly allows such a revival. [p. 901, col.:2.] 

Section 3 of Regulation VI of xgori has the fuil 
force of law. and the Courts are bound to, comply 
"with its provisions and'to regard the records of the 
Hazara Settlement of -187r in- exactly 'the- same 
manner and ‘as: having exactly the same value. as. 
the records of any other Settlement in the Punjab 
or the N.-W. F. Province. -[p.-ggr,col.2.] , « 

A “mortgagee who comes into possession as a 
-mortgagee, cannot force the mortgagor ‘to come 
into Court and to sue for redemption merely ‘by 
.asserting a proprietary. title. . [p. 993, col..r.]: 

Teju Mal v. Zulfikar Shah, 49 P. R. 1882, 

Indar v. Asa Singh, 63 P. R. 1908; 90 P.L. R. 
1908; r13 P.W. R. 1908, Lehna Singh v. Santa 
‘Singh, 13 Ind. Cas. 852; 138/P. L. R. 1912;9 P: 
W. R. 1912, Shah Nawaz v. Sheikh Ahmad, 59 Ind 
‘Cas. 478; x L. 249; 2 L. L. J. 583, referred to. 

No unilateral act by either party to'a mortgage 
can prejudice the title of the other. [p..993,'col. 2.] 
: ‘Further appeal: from the order of the 
Additional Divisional Judge, . Peshawar, 
dated the. 15th August 1922, whereby. the . 
order of the Munsif, First Class, Mansehra, 

dated the 31st May 1922,"was set:aside... 


- Mr. Saad-ud-din Khan, K. S., and’ Mr. 
“Madan Gopal, for the.Appellant. `, > ' 

. Mr. Diwan Chand, R. S., and AL, Gobind 
Sahat, for the Respondents. ^: — :.: i 

SUDGMENT.—This is a. suit. for 18- 
demption of an area of 3438 kanals 6 mar- 
las on payment of:Rs..440. It is resist- 
ed on-the ground. that the . defendants; 
who have been impleaded as -mortgagees, 
are owners by purchase from the mortgagors, 
.or that- they have at least established.a 
proprietary. title by adverse possession, 
The land in suit is situated inthe village 

of Jabbar,. an -inaccessible tract’ at. the ` 
head of the Bhoganmang Valley, in the 
Hazara District,.and adjoining :the trans- . 
border . territory. of .Allai. The original 

owners of the land: were. admittedly the 
ancestors .of . the present plaintiffs. A 
registered .mortgage-deed was produced, 
dated the.9th of August :1869, by, which 
this land was. mortgaged by the. owners, 
Shah Sharaí;: Akbar. Shah, :Amir Shah, 
Haidar.Shah aud -Haibat Shah -for-Rs..440 
for a term :.of:..16.~yeats-:to two.persons 


990 
GHULAM HAIDAR SHAH V., BAZID SHAH, 

Muhammad Shah andGhulam Hussain, The 
mortgagors were residents of Allai in in- 
dependent territory and the mortgagces 
residents of Jabbar. Only three of the 
descendants of the original mortgagors 
' have come forward as plaintiffs in the 
present suit, the remainder being im- 
pleaded as defendants. These latter have 
put in no appearance during the hearing 
of tlie case, In the surat dehi prepared 
in 1870 a statement was recorded by the 
mortgagees to the effect that the land was 
mortgaged to them for Rs. 500 for a term 
of 8 .years. Neither, the mortgage-debt 
nor the period for the mortgage were in 
accordance with the terms of the register- 
ed deed which was stated at the time by 
the mortgagees to have been lost. In 
the Settlement Record, however, of 1871 
the mortgagees were recorded no longer 
as mortgagees, but as ‘proprietors with a 
full title. ‘There is nothing to show what 
enquiry, if any, was made on the question 
of title, and for what reason this change in 
the record waseffected. Theentry recording 
Muhammad Shah and Ghulam Hussain and 
their descendants as full proprietors of the 
land has continued unchallenged up to 
the present time. The contention that 
the mortgagees acquired a proprietary 
title by purchase from the mortgagors if 
set up only by the descendants of Muhammad 
Shah in the present case. Those of the 
: descendants of Ghulam Hussain, the other 
mortgagee, who contested the suit have 
done so only on the ground that they are 
.entitled to improvements. 

The Trial Court held that the defendants 
had succeeded in proving a full proprietary 
title and dismissed the suit. The 
Divisional Judge on appeal held that the 
defendants’ possession began as mortgagees 
and that there was no evidence to show 
that it'had ever been converted into that 
of proprietors, and that such possession 
could not be adverse to the mortgagors 
by reason of any statement or assertion 
of proprietary title made by the mort- 
gagees during the continuance of their pos- 
session. He, therefore, decreed redemption 
of the land in suit on payment of Rs. 440. 
The question of improvements was left to 
the decision of the Revenue Authorities 
whenever proceedings for ejectment of the 
defendants from cultivating possession’ 
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should betaken. The three sons of Muham- 
mad Shah, who are defendants Nos. I, 2 and 
3 in this case, appeal to ths Court. 

The first position taken up by the 
appellants’ Counsel is one which was not 
argued before the Divisional Court. Itis 
that the proprietary title of the appellants. 
has become vested by reason of the opera- 
tion of section 60 of the Hazara Settlement 
Rules published as Regulation I of 1872: 
by the Governor-General in Council. 
The effect of section 60 of those rules was 
to give entries of the Settlement of 1871 
anentirely different position from that 
which revenue entries ordinarily occupy. It 
laid down that the Revenue Record was to 
be considered a final settlement of all 
matters treated by it and that no suit 
could lie to enforce a right contrary to that 


record. The Punjab Chief Court, while 


Regulation No. I of 1872 was in force, 
treated the entries in the Settlement of 
187r as a bar to any suit which challenged 
the correctness of those entries except in 
so far as it conformed to the proviso to 
section 60 which allowed a suit to be brought’ 
to show that the entry was contrary to the 
Settlement award made in respect of the 
title in suit. It was held that the limita- 
tion for a suit of this nature was 6 years 
from the date of the entry. Civil Appeal 
No. rrgo of r897 has been quoted by the 
Counsel for the appellants as illustrative of 
this view. The case related to redemption 
of land inthe Hazara District and was very 
parallel to the present case. It was one 
which challenged the correctness of an 
entry made recording the alleged mort- 
gagee as a full proprietor and it was held 
that section 60 was fatal to the suit, the 
entry recording the defendants proprietors 
being final. Regulation No. I of 1872 was, 
however, repealed by Regulation VI of 
Igor and section 3 of the Amending Regula- 
tion further enacted that no entry made 
in the Record of Rights of the first Regular 
Setllement of the Hazara District shall have 
or to be deemed to have, any greater of 
less force than that which attaches under 
section 44 of the Punjab Land Revenue Act 
of 1887 to an entry duly made in a Record 
of Rights in accordance with law. The: 
learned Counsel for the appellants argues. 
that the repeal of a law cannot revive a. 
cause of action which has become extinct, 
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or take away any title which has be- 
come perfect. Authorities for this view 
are given on page 6 of Rustomji’s Law of 
Limitation (third Edition) where it is laid 
down, that a new Statute cannot revive 
barred rights when the rights of parties 
have beome vested, and that this pro- 
position is one which has beer accepted 
by all High Courts in India. Now, there 
15 not the least doubt that the present suit 
for redemption would have been defeated 
by section 60 of the old Hazara Settlement 
Rules if it had been brought before those 
rules were amended. "This position cannot 
be denied and is not even: contested by the 


learned Counsel for the respondents. It - 


appears to me, however, that it is strain- 
ing language to speak of rights as having 
become vested or claims having become 
barred merely by reason of the existence 
of a law which invests certain evidence 
with a character different from that which 
attaches to similar evidence in other cases. 
It seems to me difficult to regard section 
60 of the Hazara Settlement Rules of 
1872 as laying down anything more than 
a rule of evidence. It is argued by the 
appellants’ Councel that no act of the 
Legislatureis retrospective unless the Act 
itself clearly. prescribes that it shall be 
So retrospective.. It is further contended 
that it is beyond the power of the Legis- 
lature to affect rights which have already 
accrued. Both these arguments, however, 
though they have considerable weight, 
appear to me fallacious, if examined closely. 

far as the word "retrospective" can be 
used at all in this connection, it is perfectly 
clear that the Legislature intended that Re- 
gulation VI of 1907 should be retrospective. 
It must be remembered that this Regula- 
tton goes beyond a mere repeal of the Re- 
gulation of 1872 and adds in section 3 2 
very definite pronouncement that entries 
made in the Regular Settlement of 1871 shall 
be regarded as having no more force than 
entries made in any other Settlement. 
It would be difficult perhaps to describe 
this provision as having a retrospective 
effect, as its, object is to prescribe a rule 
of evidence for Courts adjudicating upon 
Cases which arise after. its enactment. 
It could only.be regarded as retrospective 
if it be assumed that Regulation I of 
1872 not only prescribed a rule of evidence 
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.of the Hazara Settlement of 


got 


for the guidance of Courts, but also con 

ferred au absolute title irrespective of the 
evidence upon which such a title was based. 
If this latter view of Regulation I -of 
1872 be accepted,it is clear that the Legisla- 
ture in putting into law Regulation. VI of 
IQor deliberately intended a retrospective 
effect, ¢.¢., that even if a valid title had 
been conierred by Regulation I of 1872, 
such a title should no longer be considered 
valid by the Courts and should be open to 
chellange exactly as any other title recorded 
in the Settlement is so open. I have been 
shown no authority for the view that the 
powers of the Legislature are restricted 
with regard to a definite | pronouncement 
upon questions of title. If we teke the 
view that. Regulation I of 1872 lays 
down nothing more than a rule of evidene, 
it wes open to the Legislature to abrogate 
thet rule and to prescribe a fresh rule for 
the guidance of Courts. If, on the other 
hand, we consider that Regulation I 
of 1872 had the effect of conferring titles 
the object of the Legislature in passing 
Regulation VI of Igor was clearly and un- 
mistakeably to invalidate such titles. The 
principle put forward by the learned Counsel 
for the appellants that a Statute does not 
revive, a lapsed title, primarily refers to 
amendments in the Law of Limitation. I 
can see nothing to support the extreme 
view that the Legislature has notan unres- 
tricted power to revive even 2 lapsed. title 
if it makes a special law which distinctly 
allows such a revival. The question is not 
one of the morality or advisibility of a 
Statute of this nature, but its legal bind- 
ing force. I may add that I kave been 
shown no precedent in which the validity 


-of section 3 of Regulation VI of rgor has 


as yet even been challenged in any Court 
in this Province. I can only regard that 
section as having the full force of law, as was 
clearly intended by the Legislature, and I 
consider that Courts are bound to comply 
with its provisions and to regard the records 
1871 in 
exactly the same manner and as having 
exactly the same value as the records of 
any.other Settlement in the Punjab or 
N.-W. F. Proviuce. 

It remains then to consider whether 


there is evidence to show that the mort- 


gage which admittedly subsisted in 1870, 


/ 
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has been converted into a sale. We have in 
" the first. place, of course the Settlement 
Record.ot 1671 and, as in the-case of other. 
Revenue Records, it is entitled to .a pre- 
sumptión of:truth unless rebutted. I can- 
;,not:concede tbe argument which has been 
put forward by the Counsel for the res- 
pondents, that the registered mortgage- 
deed of 1869 cannot.be tebutted by oral 
"evidence. It is not the factum of the ori- 
ginal mortgage which is in issue at all, but 
the allegation that there was a subsequent 
sale. It is clearly open to the appellants 
to prove such a subsequent sale if they can. 
The evidence as to this: subsequent sale 
falls into two parts, one.is the presump- 
tion to be derived from the revenue entires 
recording them as full proprietors, and the 
other is the conduct of the parties during 
a civil suit which was lodged in 1893 by one 
of the nortgagees Muhammad Shah against 
‘another mortgagee Dilawar Shah. The 
presumption to be derived from the Revenue 
Record.is weakened by the fact that, the 
` <motgagors are residents of independent 
territory, -and that, therefore, there. was 
more than a.possibility that they were not 
present when the Settlement Record of 
' u871 was drawn up, and that they may 
chave been unaware of the extent to which 
"their title had been prejudiced by the 
. entries. There is, further, the fact that 
-no -kind of proceedings have come to light. 
‘to show. that any ‘special investigation 
‘of the title of.the parties was made in the 
“Settlement of 1871.01 any award was drawn 
-up such as appears to have been drawn up 
-in.al! disputed cases, as referredto in section 
‘Go of the H2zara. Settlement Rules. As 
‘tegards the conduct of the parties in the 


‘litigation which arose in 1893, I have been- 


through the record of the case.in question. 
“The dispute was between Muhammad Shah 
“and Dilawar Shah and both very naturally 
started by assuming. that they were fyll 
*owners. Muhammad Shah alleged that he 
-owned a three-quarters share in the estate 
-and Dilawar Shah Set up a title:to-the whole, 
‘though ‘it appears that he.hoped only :to 
vesta blish a'claim to one halt . Muhammad 
“Shah was- successful-in the suit. Tn order to 
establish their respective claims, these. tho 
"parties put forward .conflieting versions 
of how their proprietary rights -had: been 
iM, MEL CPC EL MIS MN Ka MG, 
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obtained. Muhammad Shah:allegedthat-they: . 
bad been obtained prior to the preparation 
01. the Settiement Record in.r87z. "This was 
no doubt in order to strengthen his- conten- 
“tion that he was.the owner of three-quarters 
as the Setliement entries recorded the shares 
in that way. Dilawar.Shah, on.the other 
hand, in setting up.a title..to the whole, 
tried to. make out that the sale had occurred 
in. 1885, orin other words, just‘at, the time 
when the period for the mortgagezexpired. 
Dilawar. Shah -produced as ::evidence 
three of the’ mortgagors.Bazid Shah, Ka- 
landar Shah and Qudrat Ali 'Shah. ..These 
mem . in. their evidence: supported 


: Dilawar Shah to a certain extent.. "They 


admitted that-he hed purchased 4th.of the 
property, but they denied that - the 
remaining 5/6th had ever been sold. The 


learned Divisional Judge has, 'I think, 


made an.error in ‘saying that they only 
admitted a.proposel.to.scll, but-it is-toler- 
ably- clear .that they spoke .of.an actual 
sale to Dilawar Sheh, ‘but one which only 
covered.4th.of the property.. .As.2 matter 
of fact, the subject-matter of the suit was 
a .comparatively.sma!l portion. of -the land 
originally. mortgaged, viz., only 4r kanals 
II marlas..Now, the mortgagors were 
not themselves parties to. the suit, and it 
would be difficult to say thet.their .own 
tights were ‘being very. materially. affected 
byit. .As a matter of fact, in view of the 
Settlement ‘entries and the .existencé of 


- Regulation.. I of. 1872,. it would have 


been -useless:!for. them at. the time to have 
come forward with a suit for redemption. 
“These was.also no -particular reason why 
they should wish to redeem, and.the land 
then in dispute between Muhammad -Shah 
‘and Dilawar Shah wes a comparatively small 
‘portion of the estate.. Their object seems 
tochaveprimarily been to defeat Muhammad 
Shah’s contention that the sale-was made 
in. 1871.and to support. Dilawar ‘Shah who | 
set-up the positior that the. mortgage-had - 
ssubsisted for a full 16 years .'after its - 
‘commencement. Now, in spite: of > the 
finding of the Court. in 1894 in favour of 
"Muhammad -Shah as against Dilawar Shah, 
^there*seems to me every thing to:show that 
.no sale.had occurred in 1871. The register- 
‘ed mortgage-deed ‘was in existence then 
and is still in existence and is in possession 
bes, SAM ee ET ie dq pe d Reo 
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of the mortgagors. Itis difficult to under- 
stand how a mortgagee who holds under 
a registered mortgage-deed would be content 
with any thing less than a registered deed 
when he converts his title into, that of a 
vendee. The mortgagees in question are 
residents of British Territory and there 
is no reason why*they should have been so 
careless in- respect of their- title-deeds. 
Further, in the 1893 litigation the sole evi- 
dence as against this that there was any 
s3lein 1871, was the statement of Muhammad 
Shat ‘himself and the existence of the revenue 
entries the strength of which is consider- 
ably: weakened by the considerations I 
have alluded to above. There 1s everything 


to show, therefore, that the mortgage wes. 


still subsisting at least up to 1885. The 
onty possible evidence which we have of any 
ncgotiettons or any transaction of sale 
between the parties relates to the year 
1885. If thit position be conceded, the 
value of the entries of the Settlement of 
1871 disappears. altogether, for it is clear 
that they must have been wrong. Whe- 
‘ther or not the mortgage was converted 
into a sale in 1885, it had clearly pot been 
converted wren the.Record. of i871 was 
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eithet party fo a. mortgage can prejudice 


the title of the other. Again, I can- 
not hold that the evidence given. by 
the  mortgagors in the litigation of 
1893: amounts either to a bilateral act 
asserting the sale to any estoppel. "Their 
evidence was directed solely to supporting - 
Dilawar Shah in the contention regarding 
the shares of Mubammad Shah and Dilawaz 
Shah inier se. It would be impossible 
to argue from this either adverse. posses- 
sion by the  mortgagees or estoppel. 
It may: further be remarked that the 
omission of the majority of the mortgagees 
to.support three of their number in assert- 


ing a sale may not;be very important, but 


must tell at least fo some extent in favour 
of the plaintiff’s position. 

On the above findings, I must agree 
with the .conclusions arrived at by the 
learned Divisional Judge and uphold..his 


order. I, therefore, dismiss’ this appeal 
with costs. 


. Z. K. , Appeal dismissed. 


prepared. I ‘hold, therefore, agre eirg with . 


the Divisional Judge, that there is no évi- 


dence to show that the mortgage was ever 


converted into a sele. ! 

The law regarding adverse possession 
kas been dealt with by the learned Duvision- 
al Judge, end I do not think that it -re- 
quires further discussion. "There is à ccr- 
sensus of rulings to the effect that a mort- 
gagee who comes 
mortgagee, cannot force the mortgagor te 


The' mortgagor is, perfectly entitled to 
Sleep upon his rights’ until the 60 years 


allowed for redemption, by. the Limitation. i 


Act have expired. Authorities for this view 
dre Toju, Mal v. Zulfikar Shah (x), Indar 
Singh .v.. Asa Singh (2), Lehna Singh v. 
Santa Singh (2) and - Shah: Nawaz v. 
Sheikh Ahmad (4). No unilateral ect by 


' (y 49 P. R 1882. 


R: 1908. 

i vp "3 Ind. Cas. 852; 
W..R. 1912. . 
odd 59. Ind. Cas. 478; 1 Lj 549; 2 L. E^ J.583. 


63 


i38-P. L. R. 1912; 9 P. 


into posession a3 & 


come into Court and to su. for’ redemption < 
merely by assetting a proprietary , title. 


(2). 65 P.R. 1908; 90 p. L. R. 1908; If3. P: W 


BOMBAY HIGH COURT. ; 
SECOND CIVI, APPEAL No. 704 OF 1920. 
| September 28, 1922. 
 Presen£z—Mr. Justice Marten aud 
Mr, Justice Pratt. 
. SHRIDHAR LAXMAN DHEKNE AND | 
OTHERS—DRFENDANTS NOS. 2 to 4— 
APPELLANTS 
e Ver Sus 
JANARDHANBAPUJI KURAWDE-— 
PLAINTIFE—RESPONDENT, 
- Registration Act (XVI of 1908), s. 32—JDocu- 
ment, registration of — Presentation by person signing | 


on behalf of executant, validity of —Pleadings—Second. 
appeal— Point of law,-necessttating additional evidence, 


4 


, admissibility of. 


Whether a person signs a document expressly 
as agent or whether he is expressed to sign on some . 
other person's behalf, that makes no substantial 
difference. In each case he signs priina. facie 
as agent and has a right to present the document 
for registration. [p. 994, col. 2 
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Per Pratt, J.—An appellant cannot, in second 
appeal, take a point of law whichinvolves the taking 
of additional evidence. [p. 995, col.2.]  . 

Second appeal against rhe Additional 
Judge at Poona, in AppealNo. 16 of 19179. 

Mr. Nilkant Atmaram, for the Appellants. 
, Mr. B. V. Virkar for Mr. D. C. Virkar, 

for the Respondents. 


JUDGMENT. 

Marten, J.—We are hearing this case 
in second appeal, and two points have 
been argued before us. The first is as to the 
effect of the conveyance by Krishnaji 
to the plaintiff of 23rd September 1915. 
(Exhibit 71). Counsel for the defendants 
Nos. 2 to 4, who are the appellants, contends 
that on the true construction of, the docu- 
ment, merely one-third of Ramachandra’s 


one-quarter share passed, and not the whole ~ 


of that one-quarter share. We have care- 
fully considered this document, and we 
are of opinion that the decision in the 
Court below as to the effect of this docu- 
ment is correct, namely, that the entirety 
of that one-quarter passed to the pelintiff. 

Originally, | undoubtedly, Ramachandra 
had conveyed this quarter to Kashinath 
. in 1883 by Exhibit 66. ` Kashinath had 
conveyed it by Exhibit 83 to Krishnaji 
in 1896. But by a document of 1904 
(Exhibit 72) one Govind as survivor of him- 
self and Gopal had purported to convey 
a two-thirds share in this quarter to the 
plaintiff on the hypothesis that Krishnaji 
acquired this quarter share for the benefit 
of himself snd his joint brothers, Govind 
and Gopal. Turning next to Exhibit 
71 under which the plaintiff also claims, 
this document refers to the conveyance 
by Govind (Exhibit 72,) and in the view 
I take it really confirms it. The effect 
of Exhibit 71 is, in my opinion, that there 
is an absolute conveyance of one-third 
of one-fourth, and a confirmation and 
conveyance of the remaining two-thirds 
which had previously been conveyed by 
Exhibit 72 by Govind to the plaintiff. 
I am quite satisfied that the intention of 
the parties was that the entirety of the 
quarter should vest in the plaintiff. That, 
in my opinion, is the effect of this document, 
and accordingly this point will be decided 
in favour of the respondent. 

Then, the next point is this that the 
defendants contend that the conveyance 
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of 1896 by Kashinath to Krishanaji (Ex- 
hibit 83) was not duly registered in accord- 
ance with the requirements of the Regis- 
tration Act. From the endorsement it 
appears that this document was presented 
at the office of the Sub-Registrar on the 
3rd September 1896, and it is signed as 
"Krishnaji Ramchandra oh his behalf Ram- 
chandra Vithal.” In other words, Ram- 
chandra, the father of Krishnaji, presented 
the document for registration. Now, no 
doubt, the Indian Law is very strict, and 
rightly so, having regard to the dangex of 
forgery, in 'seeing that the requirements 
of the Indian Registration Act are strict- 
ly complied with and nothing in what l 
am going to say isintended in any way to 
depart from the well-established authorities 
on these points. Counsel for the appellants 
conceded, and I think rightly so, that 
if the document had been signed by Rem- 
chandra as agent for his son Krishnaji, 
then the Act would prima facie have been 
complied with and it would then be for 
the defendants to establish if they could, 
that the requirements of the Act were not 
in fact complied with. But, in my opinion, 
there is no substance in that point. Whether 
a man signs expressly as agent or whether 
he is expressed to sign on some other per- 
son’s behalf, that, in my opinion, makes no 
substantial difference. In each case he 
signs prima facie as agent. Accordingly, 
in the view I take, prima facie the docu- 
ment complied with the requirements of the 
Indian Registration Act, and, therefore, 
it was rightly admitted in evidence. 
It appears that in fact no objection what- 
ever was taken to this document until 
after the evidence was closed and indeed until 
after Counsel’s arguments were finished. 
The result was that no evidence was 
led by the defendants to negative the 
prima facie conclusion as to the validity 
of registration. Under these circumstances, 
I agree with the learned Judges in the 


‘Courts below that this document was duly 


registered and that it was rightly relied 
on in the lower Courts. This disposes of 
the two points raised by the defendants 
in Second Appeal No. 704 of 1920. 

Then there is a cross-appeal, Letters 
Patent Appeal No. r3 of 1921. 
two small points. The one is for mesne 
profits for the plaintiff for three. years 


This reised ` 


e 


r 
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before suit’ and for three 
suit. The other is that the defendants 
were wrongly allowed to go into the matter 
of certain improvements which they effected 
during the ‘suit and to have inquiries made 
for that purpose. Prima facie, it sounds 
plausible that if a person is kept out of 
possession he should be allowed mesne 
profits for some time before suit, or, at 
any rate, from the institution’ of the suit. 
But the facts here are peculiar. ‘The 
defendants were admittedly rightfully in 
possession of three-fourths of the house in 
their own tight. The house was also, on the 
evidence before us, in a very dilapidated 
condition. On the facts then of this case, 
it ssems to m» extremely difficult to es- 
tablish, within the meaning of O. XX, r. 12, 
and section 2, sub-section 12, of the Civil Pro- 
cedure Code, that the defendants actually 
Teceived any profits of the remaining one- 
quarter, or might, with ordinary diligence, 
have received such profits. There was no 
evidence: that they actually received any, 
and on th: facts stated I cannot disagree 
with-the.view taken in the Court below 
that there was no proof that they would, 
with- ordinary diligence, have received’ such 
profits. Nor can I see that the position 
after suit was any different to what it was 
bsfore. We are not concerned with the 
future -because we are told by Counsel 
that the house was acquired by the Muni- 
cipality: last vear for Rs. 8,000. Under 
thes» circumstances, I think that the appeal 
as to mesne profits fails. 


- - 
- Similarly, defendants have not, I think, 


been damnuified as regards the repairs. 
That will be a matter to be gone into on 
the inquiry in the suit as directed by the 
Trial Judge. If the defendants can show 
by proper evidnece that théy ought fairly 
to be compensated for certain improve- 
ments which they can prove they have 
effected to the property, then they can be 
allowed those expenses in working out 
the partition although they have not yet 
proved them in this case. If, on the other 
hand, the inquiry results in favour of the 
plaintiff, he will not have to contribute 
to these alleged improvements, and so 
will not be prejudiced. 

In the result, therefore, I am of opinion 
that the lower Courts have arrived at the 
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correct result and both the appeals will 
be dismissed with costs. 

It is suggested that we ought to inter- 
fere with the order for costs in the Courts 
below, and in particular.in the Court of 
first instance. It is a hardship, it is said, 
on the plaintiff that he should be ordered 
to bear his own costs, But I cannot see 
that the learned Judge proceeded on any - 
wrong principle. He gave his reasons for 
ordering each side to bear its own costs. 
Whether I personally should have arrived 
at the same decision is really immaterial. 
The discretion was his. I see nothing 
unreasonable -in his exercise of that dis- 
cretion, and in my judgment we ought 
not to interfere with it. 
that the orders ag to costs in the Courts 
below will stand. 

Pratt, J—I agree. I only quae to 
add one word on the point of registration. 
The deed of sale (Exhibit 83) was presented 
for registration by Ramchandra on behalf 
of Krishnaji and the endorsement of pre- 
sentation was signed by Ramchandra under 
section 52 of the Indian Registration Act: 
The objection raised by the defendants is 
that Ramchandra had no authority to 
present the deed on behalf of his son be- 
cause he did not hold a power-of-attorney 
recognizable under section 32 of the Act. 
But this want of authority does not appear 
on the Sub-Registrar's endorsements., So 
far as they go, the deed had been properly 
registered. If, as a matter of fact, Ram- 
chandra had not authority to present the 
deed for registration, that was a fact 
which ought to have been established by 
evidence in the lower Court. The appellant 
cannot in second appeal take a point of law 
which involves the taking of additional evi- 
dence. See Gavdappa v. SUADERE DE (1). 

N. K. 


(1) 19 B. 331; 10 Ind, :Dec. (Nis) 224». 


The result is ` 
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MIR AHMAD SHAH Y. MUSHARRIF SHAH; 
-PESHAWAR JUDICIAL COMMIS- 

SIONER’S COURT. 
OF 'URTHER CIVIL APPEAL No. 137-84 OF 1922. 
Jenuary r8, 1923. ^ 
Present.—Mx. Pipon, T. C. 

"MIR AHMAD SHAH.AND ANOTHER—. 
DEFENDANTS—PLAINTIFE—APPELLANTS 
VEYSUS ` 
E Bahadur Mian MUSHARRIF SHAH 

"T AND ANOTHER—RESPONDENTS. 

Contract Act (IX of 1872), ss. 247, 248—Pariner- 

ship—Minor member— Benefit to minor — Repudi- 


peu -W. F. P. Law and Justice Regulation, 
e 79— Further appeal Finding of fact, whether 
pem be questicned. 
-In order to decide whether the admission of a 
minor to a partnership was fox his benefit, the Court 


has to consider not thé benefit to the minor of an’ 
agreement, ' 


isolated clause of the partnership 
but the total. benefit which would. result to, him 


' [p. 999, col. 1.] 


A clausein a partnership agreement restraining 
a minor partner from starting a business.in competi- 
tion with the business of the firm does not amount 
to: making the minor’ personally liable for any 
. obligation of the firm within the meaning of section 
247 of the Contract, Act. . 

Section 248 of the Contract Act is directed 
primarily to the protection of the -creditors of a 
‘frm. Where, however, one set of partners is 


indebted to another for the provision of capital, 


it is for a minor member liable under the deed of 
partnership to repudiate his membership if he is 
to escape liability to the other partners. [P. 999, 
coL aJ -A 

‘The mere omission by a minor partner to take 
part in the execution of an agreement by certain 


, members of the firm does not amount to a public 


notice of repudiation as contemplated by section 248 
of the Contract Act. [p. 999, col. 2 

“= Although it is the practice of the Judicial Com- 
missioner N.-W. F. P. to be slow in disturbing the 
concurrent findings of fact of the lower. Courts, 
‘there is no legal bar'in that Province to the re- 


. opening of an issue of fact on further appeal. Ip. 


1000, col, 1.] 


-Further appeal from an order of the 
Divisional Judge, Peshawar, dated the goth- 
August “1921, reversing that of the Sub- 
, Judge, Nowshera, dated the 3rd of March 
10921. 

Air Hukam. Chand; for the : Defendants. 


Mr. Saaduddin Khan, K. S., for the 
Respondents. 
. JUDGMENT.—The facts of, this case 


a Aye these. Of the four defendants Mehr 
Shah, . defendant No. r,- and  Maded 
“Shah, defendant No. 4, ate brothers. Mir 
Ahmed Shah and Hamayun Shah, defen- 


l "dants Nos. 2 and 3, are the sons of Mahr 


“ Sheh, defendant No. x. They are Mians of 


-Ziarat Kaka Sahib and have been engaged i n 


i 
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“It was provided in the agreement of the, `° 


. was executed by K. B. Mian Musharrif ° i 
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the timber trade ix the trarns-frontier terri- 
tory of Kohistan. ‘The plaintiffs, K. S. Mian 
Feroze Shah and K. B. Mian Musharrif Shah, 
are the sons of late K. B. Mian Rahim Shah 
end. ere prominent capitalists connected 
with similar’ trade. Prior to 1913, the 
defendents Mehr Shah and Madad Shah 
hed been’ engaged in certain transactions 
ina tract known es Jandro Khwar in ‘Kohis- 
ten, which they were unable to carry on 
owing to want of capital. On the 28th of 
October 1913 they entered into an agreement 
with Mien Feroze Shah under which he and 
his brother were to supply the necessary 
capital and the defendants to act as maua- 
ging pertners. The profits were ultimately ' 
to be shared between the parties in the pro- 
portion of anuas 10 in the rupee to Mian 
Feroze Shah and K. B. Mian Musharrif 
Shah and annas 6 in the rupee to the 
defendants. The agreement was executed 
in counter-part end contained various other: 
provisions which are material to the present.. 
suit. At the-time of the execution at this 
egreement the two sons of Mehr Shah, 
Mir Ahmed Shah and Hamayun Shah, 
defendents Nos. 2 and 3, were minors. It was 
shown, however, that certain timber, which ` 
was the subject-niatter of-the transactions 
in Jandro Khwar had been registered with 
the Forest Department in .their names. 
Under the agreement they were included 
as partners and it purported to be executed 


in their interests by their father. The 
business continued upon the lines 


leid down in the argeement up to 
1917 when it appears that disputes.a arose. 
The capitalists were not satisfied that 
their money was being properly expended, * 


.but the managing partners were anxious 
that the business. should continue. 


It. was, s 
however, before these disputes had come 
to an end that asecond agreement was drawn 
up on the xith of June 1917 by which the 
partnership business was extended by the 
inclusion of timber transactions at a, place 
called Kundal Khwarin which, formerly, 
the capitalists alone had been ‘interésteds  ,. 
11th of June 1917 that the defendants shofild ` 

act also as managing partners of the Kundal. : 
Khwar business. This latter agreement. 
Shah on. oneside and by Mehr Shah.. 
aud., Madad Shah only on the other, At >- 
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the time when this 
executed, Mir Ahmed Shah, defendant No.2, 
hed clready ctteined mejority. One of 
the most important clauses (clause 6) of the 
1013 egreement was, that the defendants 
were obliged, so long as the partnership 
continued, to throw into it any other timber 


 ]vsiness in Kohistan. in which they might: 


cage ege. "After 1917, however, Mir Ahmad 


“heh, defendent No. 2, begein floating down 


the. Indus timber bearing a certain mark 
in the form of a bottle and alluded to as the 
“tottle merk.” This mark was registered 


with the Forest Department as denoting ' 


his exclusive property. On the 16th of 
October rọrọ the plaintiffs K. S.: Mian 
Feroze Shah and K. B. Mian’ Musharrif 
"Shah instituted the present suit, which, 
in its final form, prayed :— . 

, (1) fore declaration that all timber bearing 


` the bottle mark was the property of ‘the, 


^ firm established between the- parties by the 


restraining the defendants “from alienating 
‘or otherwise dj of the seid timber, 
“and (3) that possession be given to the plain- 
tifs of ` 28 ies bearing the bottle mark 
which hed already been floated down, 
or, in the alternative, for the recovery ‘of 
‘Rs. 300 es their price. 

The suit was based on the contention that, 
under the egreement of the 28th of October 
1913, the defendants were obliged ‘to put 
into the partnership any timber business 
- on which they might embark in Kohistan, 
and thet the timber bearing the bottle mark 

wes the subject of business on which they 
‘had so embarked: during the 
the partnership. The suit was resisted on 
the ground that Mir Ahmad Shah, defendant 
No. 2, was not bound by the agreement of 1913 
made. during his minority, and that he was 
the sole proprietor of "' bottle-mark timber "' 


_ which, it is alleged, had been purchased by 


' funds owned, exclusively by him and not 
acquired from the capital of the. firm, 
The Trial Court found that defendants Nos. 
2 2nd 3 were not bound by the agreement 
of i913 as it was one made during: their 
minority end mnot' for their benefit; that 
defendent No. 2 had not acted upon, 
or ratified thet egreement after attaining 
- mejority, end thet the ‘bottle mark timber” 
was acquired by him from funds which were 
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, property, of the: firm. - Plaintiffs | 
egainst the finding of the.- Trial? Court, ^ - 


currency of ` 


097 


` his own GAN and not that of the firin. 
The suit on these findings was dismissed. 
The. Divisional Judge, on " appeal, held: that 


| defendants Nos. 2 and 3 were bound by tha ` 
agreement of 1913, and that, therefore, 
‘under the provisions - of that agreement, 


the “ bottle mark timber” was the prop- 
erty of the firm. He, therefore, grauted 
the plaintiffs the declaration -and injunction 
‘sued for. Possession: of the logs recéived 


‘by defendant No. 2 was not decreed ror was 
any: sum. decreed on account: of their price 


as it wes held that their value should be. 
accounted for on dissolution of: partnership. 
Although "the plaintiffs were grauted the 
declaration sued for, the Divisional Judge 
upheld the finding of the First Cotirt that 
the “bottle mark timber” had been acquir- 
ed with funds which were- the exclusive 
property of defendant. No. 2. . l 
Two appeals . have beén lodged: in this 


“Court, Defendants Nos. 2 and 3 - appealed 
sgreement of the’ 28th of October- 1913, " 
MA thet a'permenant injuction be issued. 


against the decleiation. granted and the find- 
ing. that the .“ bottle mark timber." is the 
-appeal 


as confirmed by the Divisional Judge, that 
the timber in question was acquired fronr 


: funds owned by defendant No. 2 alone. 


I deal first with the more important appaal 
which is that by the defendants. The learned - 
Divisional Judge has held that section 247 
of the Contract Áct applies to defendants 
Nos. 2 and 3 in respect of the agreement of 
1913 entered into by their guardians during 
their minority. "Thisfindingischallenged by 


. the'defendants on the same grounds as. were 


argued in the Divisional Court. Stricktly 


. speaking, a minor can make no contract, 


and it is more correct to refer to the traus- 
action in question as one iu which the minors 
"were admitted to the benefits of a partner- 
ship within thé meaning of section 247 
of the Contract Act. Theargument of the 
defendants-appellants may be treated as 


falling into two parts. The first’ is, 
that the defendants’ were - not in 
actualfact admitted to the partnership 


| under the agreement "of Igr3, and. th» 


Second, that, even if they were, thair 
admission. was invalid in law on tha 
ground -that such admission: was not for. 
their benefit. "Thé learned Divisional Judge 
has dealt with five points put forward by the. 
defendants’ to support their contention tiit 


af * 
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.they were not mide members of the firm 
by the agreement of 1913. These points 
. are argued also on appeal. I agree with the 
Divisional Judge that three at least of these 
points are not woth very serious con idera- 
tion. Oneis the admission mide in the plaint 
that the mijor defendants were the real 
owners of certain timber which was regis- 
 tered in the nam: of the minor defendants 
at'the time of the execution of the 
agreem-nt. The admission is not in 
any way materiel. It may be a fact 
that the registration of certain timber 
-in the name of the minor defendants was 
a purely bénami transaction, as alleged in 
the plaint, and that the major defendants 
were therealowners. I fail to see, however, 
how this effects the case. The fact that 
this timber was registered in a Governmnt 
Office in the nzme of the minor defendants no 
doubt was one of the reasons that the minor 
defendants were admitted to the partner- 
ship. The pleint itself, however, is per- 
fectly- clear. It goes on to recite very 
definitely that the minor defendants were 
also made members of the firm, and that 
"the object of this was to benefit them. 
Another argument is that Mir Ahmad Shah, 
defendant No. 2, was for a tim» in receipt 
of a salary from the firm for his services as 
agent in Kohistan. There is nothing incom- 
patible with partnership in the receipt of 
a salary by a partner from the firm in res- 
pect of specific services. It is argued that 
the agreement itself deals with the, ques- 
tion of payment to be made to the manag- 
ing agents. The agreement prescribes that 
Mehr Shahand Madad Shah shall receive from 
the plaintiffs a sum-of Rs. 60 permensem for 
their expenses. It is also clearly laid down, 
however, that this sum is to be treated as 
a loan to them personally, and that it will 
be re-paid by them on the final taking of 
account, ‘It does not appear to me in any 
way to affect the question of remuneration 
for particular services. Again, the fact 
that in a letter Mir Ahmad Shah alluded to 
himself as an employee of the firm has 
little importance. ‘The two most import- 
ant arguments, according to the Divi- 
sional Judge, are that the counter-part exe- 
cuted by the plaintiff Feroze Shah in 1913 
was silent as regards the minor defendants; 
and that the latter were not, parties to the 
agreement of 1917. The omission of their 
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names in the counter-part cannot be regarded 
as very material. The agreement and the 
counter-part were executed simultaneously, 
and the important document, so far as re- 
gards the position of the defendants, was 
that executed by them and under which 
they agreed to be bound by certain terms. 
The agreemet of r917 is regarded by the 
Divisional Judge as one which falls under 
the provisions of section 351 of the  Con- 
tract Act. As against this, it is argued by 
the learned Counsel for the appellants that 
an entirely new contract was created by the 
agreement of 1917. I am unable to accept 
this view. The agreement of r9r7 did not 
in any way affect the terms of the partner- 
ship or the mutual rights and obligations 
of members of thé firm. It simply extend- 
ed the business of the firm. Regarded in 
this aspect, it can be legitimately treated 
as embodying action necessary for carrying 
on the business of the partnership. I 
agree, therefore, with the Divisional Judge 
in holding that the minor defendants were 
clearly admitted to the partnership. within 
ur meaning of section 247 of the Contract 
ct. 

The validity of the admission of the minor 
defendants as members of the firm is also 
attacked on the ground that, in any 
case, such admission was not for 
their benefit. It is argued that clause 6 
which prohibited them from entering into 
competition with the partnership business, 
was one which restrained their activities 
and which was prejudicial to them. It is 
argued that defendant No.2 on attaining 
majoiity was precluded by this agreement 
from spending capital and skill in a manner 
which he would otherwise have been legi- 
timately entitled to do. It is contended 
that personal liability by a minor is specifi- 
cally excluded by section 247, and that any 
restraint upon the minor’s future activities 
represeut ‘a personal liability. This argument 
does not appear to me to carry great force. 
There is not the least doubt that unless 
the father of the minors had suceeded in 
coming to terms with the capitalists, who 
were ready to finance the operations, he 
would have had to have shut down his 
timber business altogether and would have 
incurred a very heavy loss. His minor 
sons had obviously no capital of any kind 


. at the time, and were dependent entirely 
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upon their father. : Mehr Shah and Madad 
Shah are shown by the agreemnt itself 
to have incurred an expenditure of over 
Rs. 23,000, only Rs. 5,500, of which they had 
found from their own funds. The remainder 
of the 
which they would have tore-pay. ‘It was,’ 
therefore, very greatly for the banafit 
of the minors themselves that th» business 
should continue. Now, it is perfectly clear 
that no capitalist would finance a business 
of this kind unless he were protected by 
an undertaking that the managing part- 
nets of the business would not, after baing 
financed, start a rival business in their own 
names independently of the capitalist, 
which would .enter into competition with 
the business in which he acquired an iu- 
terest. Such an undertaking in these cases 
would invariably be insisted upon, and would 
be a sine qua non for the advance of 
capital and the, floating of a partnership 
business. At the time Mir Ahmad Shah was 
not far off majority, and it would have been 
impossible to allow him a free hand to enter 
into competition with his father’s firm 
by starting a rival business, which he could 
only hope to do by the mere fact that his 
father had been relieved from financial straits 
and had been saved from the necessity 
of closing down altogether. What we have 
to consider is, not the benefit to the minor 
of an isolated clause of the partnership 
agreement but the total benefit which would 
result to him. There cannot be th2 least 
doubt that the - rescue of the business 
from its perilous financial situation was 
a benefit to the minor which far outweighed 
any restriction which might be placed upon 
his activities. It appears to me, further, 
that it is-straining language to call the 
restriction upon competitive business a per- 
sonal liability to an obligation of the firm. 
There can be no question that thefather of 
the minors was acting in perfect good faith 
in making the agreement, and it would ba 
absurd to argue that he was in any way 
hostile to, or careless of, their interests at 
the time. There is not tha least reason to 
- suppose that any of the parties in 1913 
imagined that Mir Ahmad Shah would. be 
anxious to set up a business of his own, 
or that he would ever have the maus or 
opportuuity of doing so. In fact, there 
was every probability that he could 'not 
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have done so ifthe agreement of r9r3 had 
not been concluded. 

It has again been found by the Divisional 

Judge that Mir Ahmad Shah, defendant 
No. 2, hassince attaining majority, become 
liable to all obligations incurred by the part- 
nership under section 248 of the Contract ` 
Act by reason of his omission to give public 
notice within a reasonable time of his repu- 
diation of the partnership. As against 
this, it is argued by his .Counsel that his 
exclusion from the agreement of the 11th 
of June 1917 amounted in itself to a public 
I cannot agree with this view. I 
have already pointed out that the 
agreement of r917 can be regarded 
as an act which a single partner was 
entitled to perform within the meaning 
of section 251 of the Cont-act Act. Further, 
it is clear from the evidence on the record 
thet Mir Ahmad Shah, when the agreement 
of the 11th of June r9r7 was executed, was 
absent in Kohistan aud wes not accessible. 
In any case, the mere omission to take part 
in the execution of an agreement by certain 
members of the firm could not amount 
to a public notice of repudiation contam- 
plated by section 248 of the Contract Act. 
It is also argued by the appellants that 
section 248 only applies to obligations 
of the firm to third parties, ani not to th. 
relations of the partners iter se. Section 
248 undoubtedly is directed primarily to 
the protection of creditors of th: firm. 
Where, however, one set of partners is 
indebted to another for the provision of 
capital, it must be clearly for a minor 
liable under the deed of a partnership, to 
repudiate his membership if he is to escape 
liability to the other partners. I agree 
with the finding of the Divisional Court 
that the defendant Mir Ahmad Skak is now 
debarred by section 248 of the Contract Act 
from repudiating his membership. 

The question of jurisdiction raised in 
paragraph 5 of grounds of appeal by the 
defendants has not been. pressed. On the 
above findings, therefore, the appeal of the _ 
defendants fails. 

I now trun to the appeal of the plaintiffs. 
It has been argued by the learned Counsel 
for the defendants that we have a concurrent 
finding of fact which cannot be distrurbed 
by this Court on further appeal. There is, 
however, ng legal bar in this Province to 
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the re-opening of an issue of fact on further 
appeal. The law of further appeals in this 
Province is contained in section 79 


of the N.-W.F. Province Law and Justice’ 


Regulation and is not that obtaining 
-in other parts of India, Although it is 
the practice of this Court to be slow in 
e ^ disturbing the concurrent findings of facts 
of two lower Courts. It is nothing more than 
a practice. In the present case there appears 
to me good ground for re-opening the ques- 
tion. The finding of the Trial Court that 
the “‘ bottle mark" timber was acquired 
from funds owned exclusively by Mir 
‘Ahmad Shah, can certainly be challenged 
on many grounds. I do not propose, for 
reasons which appear below, to enter in 
detail into these: It is impossible, however, 
to overlook the fact that Mir Ahmad Shah 
was in possession of no’ funds of any kind 
during his minority, and that it is extremely 


. difficult to see how he could have obtained ` 


such extended creditimmediately on attaining 
majority aswould have covered the , expen- 


tet "diture of nearly Rs. 13,000. We. have also 


the facts that the plaintiffs have supplied 


capital amonting to Rs. 1,38,0 0 to the de- - 


fendants for the purpose of the timber trade. 
This sum has not yet been accounted for. 


and it is clear that the accounts of this ` 


expenditure, ‘which must ultimately ‘be 
gone into on dissolution of partnership, will 
have an important bearing upon the issue 
as to whether, as alleged by the plaintiffs, 
Mir Ahmad Shah was utilizing this capital 
for the purchase of timber in his own name, 
Indeed, it wuld be extremely difficult to 
decide the present issue at all without going 
‘nto the whole accounts of the partnership. 
It appears to me that the learned Divisional 
Judge was himself somewhat sceptical 
as to the finding of the First’ Court on this 
issue, and that he did not enter into it in 
detail simply because it was not relevant 
tothe actual decision of the present suit. 
He says in his judgment :—" There are cer- 
tainly strong indications that defendant No. 
2 was not in fact in command of seperate 
capital and that, whatever.bottle mark 
operations were carried on by him, were 
from funds provided: by the plaintiffs for 
the partnership operations, but after perus- 
ing.the evidence ón the record I am not pre- 
pared to hold that the presumption is 
sufficiently strong to warrant the conclusion 


*- 
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that the lower Court's finding in favour of 
defendant No. 2 is incorrect. I decide the 
case in favour of the plaintiffs solely upon 
my interpretation of the law with regard to 
the agreements." It apperas to me that, 
as this issue is not material to the decision 
of the present suit and as it is one the deci- 
sion on which will be largely influenced by 
the eventual, examination of ' accounts, 
it is not one which should have been decided 
at all in the present suit. Indeed, it is not 
seriously contested by either ‘side that a. 
finding on this issue should be reserved 
for the dissolution cf the partnership. I, 
therefore, accept the appeal of the plaintiffs 
to the extent that the finding of the Courts 
below to the effect that the “ bottle mark " 
timber was acquired by deféndant No. 2 
from funds owned exclusively by him, 
be set aside and that this issue be treated as 
undecided in the present suit. ` 

The appeal of the defendants is dismissed 
with costs. The appeal of the plaintiffs 
is accepted.to the extent detailed above. 
On the appeal by the pldiritifis- the parties 
will bear their own.costs. ' ` 

Z. K. T m uH. 


Li a t 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. . : 
First Civi, APPEAL No. 47 oF roar. 
December r9, 1922. 
Present:—Mr. Daniels, A. J. C. 
Babu SHAMSHER DATT SINGH 
AND OTHERS—DEFENDANTS—APPELLANTS 
VEYSUS 
LALTA SINGH AND OTHERS-—PLAINTIFES 
^ — RESPONDENTS, 

Hindu Law—- Joint family—-Loan raised by 
adult members— Necessity, presumption — of —Pre- 
emplion decree, amount due under—Debt, nature of. 

Where all the adult members of a joint Hinds 
family join in raising a loan on the security of the 
joint property of the family, that is sufficient 


eur a presumption of necessity. [p. roos, 
Col. I. z 

The amount payable under a re-emption 
decree is a debt for which the wv of à joint 
Hindu: family is justified in borrowing money on 
the security of the family property. [p. 1002, col, 2.] 
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Appeal against a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 22nd TH 1921. 

Messrs. Niamat Ullah and Ghulam Hasan, 
for the Appellants. 

Mr. J. N. Misra, for Respondents Nos. 
I, 2 and 3. | 


JUDGMENT.—This is a first appeal 
in a suit in which the plaintiffs challenge 
a sale-deed executed by their respective 
fathers. The sale-deed in question was 
executed by, - < 

Chedi Singh, defendant No. 8, father of 
plaintiff No. 3; 

. Kamta Singh, defendant 
of plaintiff No. 1; . 

Chandka Singh, defendant No. 10, father 
of plaintiff No. 2; 

Onkar Singh deceased, father of defendants 
Nos. 3:to 7. ; 

Kamta Singh, Chandka Singh and Onkar, 
Singh were brothers and Chedi Singh is 
their cotisin. The deed in question is Ex- 
hibit A-8 on the record and was executed 
on 21st September 1907. By it the four 
vendors sold entire Mouza of Karanpur to 
Babu Baldeo Prasad, a Pleader of Fyzabad, 
‘for Rs. 13,300. Babu Baldeo Prasad has 
since transferred hisinterest to the appellants. 
It is important to note that the vendors 
were the heads of the different branches 
of the family and comprised all the adult 
members of the family ‘as it stood at the 
execution of the deed. This is not disputed. 
Out of the consideration of Exhibit A-8, 
the learned Subordinate Judge finds that 
items amounting to Rs. 7,098-1-6 were for 
legal necessity. The amount is stated in 
the judgment as Rs. 6,498 but it is admitted 
that there has been an arithmetical error 
of Rs. 600 in adding up the items which 
comprise this amount. The plaintiffs con- 
fined their suit to a g-annas 9-pies 8-krants 
share of the village. The learned Subordi- 
nate Judge finds that the proportionate 
price payable in respect of this share was 
Rs. 8,300. On these findings he has set 
aside the sale subject to payment by the 
plaintiffs to the appellants of Rs. 6,498-1-6 
(the amount should be Rs. 600 morte) found 
to be. for legal necessity. Against this 
decree ihe defendants-purchasers appeal. 

The item on the decision of which the 
appeal mainly turnsis an item of Rs.5,430-3-4 


No. 9, father 
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paid to satisfy a mortgage’ executed for 
the purpose of paying up the amount due 
under a pre-emption decree. In order to 
understand the controversy regarding this 
amount it is necessary to enter to some 
extent into the history of the property. 
The original ancestral share of the family 
was 6-annas 8-pies. In addition to this 
Debi Singh, the uncle of Chedi Singh, ac- , 
quired by pre-emption a share of 3-annas 
I pie 8 krants in the year 1882 making up 
the total of g-annas 9-pies 8 krants in suit 


in the present litigation. The pre-emption 


suit was brought in the name of Debi Singh . 


alone but it is plaintiffs case, and is not 


disputed, that the property was acquired 
ior the benefit of the family. Another pre- 
emption suit was instituted in the year 
1906 in the name of Onkar Singh, deceased, 
who obtained on 27th August 1906 a pre- 
émption decree for 6-annas 2-pies 16-krants 
making up with the share already possessed 
the entire 16-annas’ of the village. Twelve 
bighas of sir and certain sayar income was 


-excepted but this was subsequently acquired 


by a private transfer. The appellants’ 


case is that this pre-emption suit, like the 


earlier one, was really brought on behalf 
of the family. The plaintiffs have cunningly 
omitted it from their claim in order to show 
as small a proportion as possible of the pur- 
chase-money as being for legal necessity. 
If this property is taken into accóunt then, 
instead of only Rs. 7,000 out of Rs. 13,300 
(or taking the proportional share of the 
sale price on g-annas odd shares, Rs. 8,300) 
being for legal necessity, in reality Rs. 12,430 
out of Rs. 13,300 was for legal necessity, 
without taking into account some other 
items as to which the appellants dispute 
the learned Subordinate. Judge’s finding. 
If Rs. 12,430 out of Rs. 13,300 was for legal 
necessity it could hardly be contended on 
the facts of this case that the sale should 
be set aside. 

The pre-emption decree in favour of Oakar 
Singh was passed on 27th August r9o6. 
It was conditional du payment of a sum 
of Rs. 4,816 into Court. The family owed 
considerable debts and had not the money 
to satisfy this decree. In order to pay 
this amount the four adult members. of 
the family executed a simple mortgage 
on.27th September 1906. for Rs. 5,000 in 
favour of Pandit Suraj Kishin and’ Pandit 
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Daya Kishan. According to the evidence 
of Chandka Singh, which the Subordinate 
Judge has accepted, they at first wanted 
to borrow the money from Baldeo Prasad. 
He could not let them have it at the time 
but agreed to arrange a loan for them and 
to pay off the mortgage on their executing 
a sale-deed of the property to him. On 
27th September 1907 tbe sale-deed in suit 
was executed by the three brothers and 
their cousin and this amount of Rs. 5,430 
out of the consideration was applied in pay- 
ment of the mortgage. The learned Sub- 
ordinate Judge has not really considered 
this aspect of the case. He remarks briefly 


that the interest on the mortgage-deed was 


higher than the profits of the pre-empted 
share and that the loan contracted could 
' not have been for the benefit of the family 
because it resulted in-the whole family prop- 
erty having to be sold. The last remark 
overlooks the fact that this alienation alone 
would not have led to the sale of the entire 
family property. It was only one item in a 


large number of liabilities which the family - 


had incurred. ‘The learned Subordinate 
Judge has not discussed the question whether 
Onkar Singhs pre-emption decree was ob- 
tained on behalf of the family or not. There 
appears to be no doubt on the evidence 
that it was. In the first place, the fact 
that the transaction was entered into by 
all the adult members of the family is suffi- 
cient to raise a presumption of necessity 
as was held in Balvant Santaram v. Babaji 
(x). In the second place, there 1s the direct 
evidence’ of Chandka Singh that this was 
the case. He says, “ we pre-empted ‘this 
share to remove patiidart disputes and to 
manage the entire property." There is 
no reason to doubt that the pre-emption 
suit was an advantageous transaction. It 
put the entire village into the hánds of 
the family and, as Chandka Singh himself 
says, avoided pattidari disputes. An entire 
village can usually be sold on much more 
advantageous ‘terms than a fractional 
share. The interest òn the mortgage-deed 
may have been high but the mortgage was 
for a very short period, and the property 
was certainly acquired at a very low rate 
in proportion to the profits. It works out 
at less than eighteen years purchase. Fur- 


©, 3 B. 602; 9 Ind. Jur. 2273 4 Ind. Dec, 
N, $. 77 * 
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ther, the creditor had only to consider the 
state of things as existing when the necessity 
for the alienation arose. He was not con- 
cerned with whether the pre-emption suit 
Should have been embarked upon. 
pre-emption decree had already been passed 
and the liability to pay the amount of the 
decree had arisen. The question, therefore, 
was whether the family should fail to com- 
ply with the decree and thereby not only 
lose the property but have to pay all the 
costs of the litigation, or whether they should 
secure the property by paying the decretal 
debt. The latter was clearly, under the 
circumstances, the more advantageous course 
to take. It has been held in more than 
one case that an amount payable under a 
pre-emption decree is a debt for which the 
manager is justified in borrowing money 
on the security of the family property, 
Nathu v. Kundan Lal (2) and Pitambar Lal 
v. Sital (3). I find, therefore, that this amount 
was borrowed for legal necessity. 

There are one or two other items allowed 
in payment of old debts as to which it is 
not possible to prove after this lapse of 
time by direct evidence that they were 
debts binding on the family. As to these 
also the fact that all the adult members 
of the family, including the fathers of the 
present plaintiffs, admitted these to be bind- 
ing debts and executed the sale-deed to 
pay them off is sufficientto raise a presump- 
tion that they were fox legal mecessity. 

The result of these findings is that all 
but an insignificant amount of the sale-price 
was for legal necessity or antecedent debt 
and these debts could not possibly have 
been paid off without sale of the family 
pe The sale may, therefore, be up- 

eld. 

I, accordingly, allow the appeal, reverse 
the decree of the Court below and dismiss 


The . 


e 


the suit of the plaintiffs with costs in both 


Courts. 


W. C. A. Appeal allowed, 


2) 8 Ind. Cas. 836; 7 A. L. J. 1182; 33 A, 242. 
3) 25 ind. Cas, 263; 12 A. L. J. 64x. 
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BOMBAY HIGH COURT, 
First CIVIL, APPEAL No. 142 OF 1921. 
August 24, 1922. 
Present: —Sir-Lalubhii Shah, Kr., Chief 
Justice, and Mr. Justice Crump. | 
ACHUT SITARAM PATWARDHAN 
AND OTHERS—PLAINTIFFS—APPELLANTS 
VeYSUS 
TARACHAND CHIMNIRAMSHET MAR- 
WARI-—DEFENDANT-—RESPONDENT. 
Civil Procedure Code ( Act V of 1908), O. I I1, 


. 2 (a), as altered by Bombay High Court Rule— 
Recognised agent, appearance by. 


O. III, r. 2 (a) of the Civil Procedure Code, 
as altered by the rule made by the Bombay High 
Court, enables a person holding a general power- 
of-attorney from a party not resident within the 
local limits of the jurisdiction of the Court within 
which limits the appearance is made, authorising 
him to appear and act on behalf o: the party, 
to so appear and act. 


First appeal against the decision of the 
Sub-Judge, Poona, in Darkhast No. 645 
of 1919. 

Mr. D. R. Patwardhan, for the Appellant. 

Mr. S. R. Gokhale, for the Respondent. 


JUDGMENT.—This appeal 
resisited by the respondent. 
that the  power-of-attorney has been 
given by the guardian .of the minor 
Achut Sitaram Patwardhan. The guardian 
resides at Nagar and there is no 
objection as to the validity of the power-. 
of-attorhey. O. III, r. 2, clause (a), 
as altered by the rule made by this Court, 
enables a person holding a general power- 
of-attorney from a party not re ideit within 


is not 
It appears 


the local limits of the jurisdiction 
of the Court within which limits 
the appearance is made, authoris- 


ing him to appear and act on behalf 
of the party, to so appear and act. We 
think that the order made by the learned 
Judge rejecting the darkhast is wrong. 
We, therefore, set that aside and remit the 
darkhast for disposal according to law. 

We are informed by the Pleaders here 
that the parties have arrived at some com- 
promise. That, however, is a matter which 
will be dealt with by the learned Judge 
below if it is put before him. He will 


have to consider the question whether the 


proposed compromise is for the benefit 
of tiie minor. Costs to be costs in the 
darkhast. 


N. K. Order accordingly. 
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PATNA HIGH COURT. . 
CIVIL MISCELLANEOUS APPEAL, No. 59 
OF 1022. 
December 22, 1922. 
Present ;—]Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Kulwant Sahay. 
PURAN MALL AND OTHERS— 
DECREE-HOLDERS—APPELLANTS 
VErSUS 
Mussammat DILWA— 

J UDGMENT-DE BTOR—R ESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
: b A dead person 
as guardian of minor judgment-debtor, whethey 
step-in-aid of execution—Benami transaction—Bur- 
den of proof. < 

An applicatoion for execution of a decree in 
which a dead person is, under a bona fide mistake 
named as the guardian of the minor judgment- 
debtor amounts to a step-in-aid of execution 
and operates to save limitation under clause ) 
of Art. .182 of Schedule I to the Limitation 
Act. [p. 1004, col. 2.] 

Samia Pillai v. Chochalinga Chettiar, 17 M. 
76; 4 M. L. J. 8; 6 Ind. Dec. (N. $.) 52 and Bipin 
Behari Mitter v. Bibi Zohra, 35 C. 1047, relied on. 

Rashid-un-nisa v. Muhammad Ismail 
Khan, 3 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 
1182; 10 C. L. J. 318; 6 A. I. J. 822; 11 Bom 
L. R. 1225; 6 M. L. T. 270; 19 M. I, J. 631; 36 
I. A. 168 (P. C.), distinguished. 

Where a person alleges a transaction to be a 
benami one the onus is on him to prove that the 
apparent state of things is not the real state of 
things. [p. 1005, col. 2.] . 

Courts in India should not approach enami 
transactions with that scrupulous rigour which in 
other systems of jurisprudence may demand the 
existence of the clearest positive evidence that 
the eX facie owner of a property is a trustee for 
or holds the same for the interest of another. 
Even a slight quantity of evidence to show that 
the transaction was a sham one will suffice for the 
purpose. Still such a transfer cannot be censidered 
as nothing. The person who impugns its apparent 
character must show something or other to establish 
that it is a benam: or a sham transaction. Sus- 
picion, however, does not: amount to proof, and 
a transaction cannot be held to' be benami on mere 
suspicion. [p. 1005, col. 2; p. t006, col. I.] 

Muhammad Mahbub Ali Khan v. Bharat Indu 
53 Ind. Cas. 54; 23 C. W. N. 21: (1919) M. W, N. 
507 (P. C.)and Uman Parskad v. Gandharp Singh, 1 
I. A. 127; 15 C. 20; 5 Sar. P. C. J. 715 Rafique an 
Jackson's P. C. No. 89;1r Ind. Jur, 474; 7 Ind; 
Dec (N. $.) 599 (P. C.), relied upon. 


Appeal against an order passed on the 


3rd December 1921 by the Sub-Judge, 
Gaya. 


Messrs. Purnendu Narayan Singh and 
Nitat Chandra Ghosh, for the Appellants. 
Mr. Katlashpat, for the Respondent. 


.- execution: of the decree. 
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Kulwant Sahay, J.—This is an appeal 
by the decree-holders against an order of 
the. Subordinate Judge of Gaya, dated 
_.the 3rd. December 1921, dismissing their 
application for execution of a decree. 

The decczecis soughtto be executed against 
Musammai Dilwa, a minor daughter of 
one Ritu Ram, who objected to the exe- 
cution on various grounds, and thé learned 


_ Subordinate Judge has upheld her objec- 


tions on the ground that the application for 


, execution was barred by limitation, that’ 
Musammat Tachminia, the widow of Ritu 


Ram, was dead at the time the decree was 
passed against her, and.that property attach- 
ed was the personal psoperty of Musammat 
Lachminia and -it could not be sold in 
The learned Vakil 

challenged | the 


for the appellants has 


correctness of these findings. 


* t., 5k ANE: "EM" 
The, question of limitation is raised on 


^ the ground that the third application for 


` execution, which was filed. on the 24th of 


: March 1919 against: M usammat Dilwa, Begu 
Sao was named as her guardian, "whereas, 
as a matter of fact, Begu Sao was then dead, 
arid therefore, that application was not an 
application in accordance with law and it did 
not save the present application from limita- 
tion." Reliance has been placed on behalf of 
objector-respondent upon paragraph 
.6 of her: petition of objection filed on the 
roth -of April rgr9 wherein it was stated 
that the decree-holders had out of evil 
and cunning motive taken execution pro- 
ceedings by treating one Begu Sao, deceas- 
ed, as güardian, hence all the proceedings 
relating to the attachment, etc., were de- 


fective and irregular, and upon the order of 


the Subordinate Judge in the exectition 
‘case passed on the 23rd of May 1919 in 
"which it was stated that “the objection 
regarding the death of the guardian . “ad 
litem is allowed. ”’ 

The learned ‘Subordinaté. Judge has, held 
that this order of the 23rd of May 1919 


amounts to a finding that Begu Sao was” 


dead before the third application. for exe- 
cution was filed; but, in my opinion, this is 
not a cortect view of the order. What was 
stated in the objection petition was that 
Begu Sao being dead all proceedings relat- 
ing to - attachment, etc., were defective, 
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There was not a clear allegation that Begu 
Sao had died before the third application 
for execution was filed, and the learned 
Subordinate Judge is clearly wrong in saying 
that there was such an allegation in the ' 
objection petition. ‘There was no adjudi- 
cation of the fact as to whether Begu Sao . 
had died before or after filing of the third 
execution petition. All that was held in 
that execution case was that Begu` Sao 
was dead. In the present case no evidence 
has been given as regards the date of death 
of Begu Sao, and the.order of the 23rd of 
May 1919 is, in my opinion, not sufficient 
to hold that he was dead at the time the 
third .application for execution was filed, 
and it cannot be said that the application 
was not in accordance with law. It has been 


‘contended by the learned Vakil for the 


appellants that, even assuming that Begu 
Sao was dead at the time the third appli- 
cation for execution .was filed; still that | 
application should in law be ‘treated as a 
step-in-aid of execution so as to save: the 
present application from the bar of limita- 
tion, and reliance has been placed on the 
eases of Samia Pillai -v. : Chockalinga 
Chettiar (x) and’ Bipin Behari. Mitter, v. 
Bibi Zohra (2 ) In the first case it was held: 
that 

“An, application for execution was to be 


' regarded as a step-in-aid of execution within 


the meaning of the Limitation Act although 
by mistake a deceased judgment- debtor 


was named as the person against whom the 


execution was sought. ’ 

In the ‘second case noted above it was 
held that 

“Tf an application for execution of a dez- 
ree be made under the influence of bo": 
fide mistake egeinst a dead person, though 
that application cannot be acted.upon, still 
itis an application i in 2id of executión within 
the meaning of Art. 179 (4) of the Limita- ' 
tion Áct (XV of 1877) which saves the exe- 
decree’ from being. time- 


I am in full agreement with the principles 
laid down in these two cases, and upon 
the facts of the present case there can be 
no doubt that Bega penus even if he was 


"s 17 M. 76; 4 M. T, J. 8; 6 Ind. Dec, (17, 8) 
um 35 C. 1047. 


A 
\ 


un 


execution; 


L. R. 1225; 6 M: LoT 
I. A. 168. (P. 
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dead, at the time when the third.a a 
tion for execution was filed,. was named as 
the guardian of. Musammat 
a bona fide misteke and that application 
“must be treated 2 
The 

. Telied 
Rashid-un-nisa v. 
(3) as an authority for the proposition that 
when an improper guardian is appointed for 
a minor he is not a party in the proper 
sense of the term end 2 suit on his behalf 
for a decleration that decrees end 
in execution thereof were invelid es against 
him wes maintzinable. 
is no. authority for the proposition thet the 
applicetion for execution in which a minor 
judgment-debtor wes not properly- repre- | 


Dilwa under 


8 a step-in-aid of execution. 


learned Subordinate: Judge has 


on the 
Muhammad Ismail Khan 


seles 


This case, however, 


sented cannot be treated es a step-in-aid of 


sustained, 
not so ba tred. 


The second objection taken on behalf of - 
the objector is thet Musammat Lachminia 
was dézd ct the time the decree under exe-. 


cution was passed, and, therefore, the decree 


was a nullity end it was- incapable of -exe- ` 


ennon. l 
I am, therefore of opinion thet, having 
regard to the contradictory statements mede 


by the'objetors cs regards the time end place 


of'death; and the very: unsatisfectory evi- 
dence adduced by ter in this case, it cannot 
be -held 
Heed et the time the decree under execution 
wes essed. This. objection, `. 
Hie also te disallowed. 


As regards the third objection the case of ; 
the objector is thet the two houses sought 


to be attached and sold for realization 
‘of the decretal amount do ‘not form a part of 
the estate of Ritu Ram, and “as the decree 


wes obtained against Musammat Tachminia - 


not in her personal capacity, but in her 


representa tive capacity as the heir of. Ritu-. 


Rem, the | 
te sell, the said pio permes in her Ea 


i Lad 


(3). 3 ‘rad. Cas.’ 8643. 31 A. 572; 13-C. W.N 
1182; 10 C. L. “J. dis 6 A. L. J. 822; x1 


decree-holders are not entitled 


Li 
C.). - - m - 9 
= ar - LJ * ` 


Privy Council case ofi. 


"Tam, therefore, of, opinion that ` 
the first óbjection. as regatds ‘the epplica- 
tion’ being barred by limitation cannot te ' 
and the present application 15 


that Musammat Lachminia wes 


the refore, - 


n 


‘Bom. ' 
279; 19 M. L. J. 631; 36 
27M. W.N. 507 (P. ©). 
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support of her objection the objector has 


produced a deed of sale, dated the -r5th 
of October 1906, executed by Ritu Ram 
in favour of his wife Musammat Lachminia 
for e consideration of Rs. 500. It is urged 
on behalf of the decree-holders appellants 
that this transaction was merely a benamt 
transaction and that Ritu .Ram’s . title 
and. possession continued up to his death 
and. efter his death Musammat Lachminiz 
came into possession of the property. as 
his legal répresentetive and that on her death 
her de ughter the present objector cams. 


- in possession of the property as an heir. The 
,crusiscleaiy upon the 


decree-holders to 
prove that the apparent state of. things -is 


. not the/zeal state of things but they have 


edduced no evidence in support of this allega- 
tion. They were content with-cross- examining 
the witnesses called by the objector to prove 


- the passing of considerationand d of 


Mussammat Lachminia and they. rely on 
certein circumstances which go to show that . 
Ritu Ram continued to live in the house i 
upto his death, and that Ritu Ram was in 
debts atid, therefore, had some motives in. 
entering into a, benam? transaction; 
this, in my opinion, is not sufficient to es- 
tablish the: benami character of the transac-. 


tion. Having regard to the relationship 


between the parties no conclusion can be 
drawn in favour of the appellants from the. 


‘fact of Ritu Ram continuing to live in the. 


house even after the execution of the deed. 
As regards. his indebtedness, there is abso-. 
iutely no evidence to show. that in the year 
1906 when the deed of sale was executed.: he ' 
was so much involved that he was unable 
to pay his debts. Now, the very. fact of 
the appellants. continuing to, advance money 
and grains to Ritu Ram tip to the year 1913, . 
and even afterwards, shows that his condi- - 
tion was not so involved in r906 as to induce 
him to enter into a benami transactidn, : Re- | 
liance has been placed by the learned Vakil. 
for the. appellants on the Privy Council 
case of Muhammad Mahbub. Ali Khan: 
v. Bharat. Indu (4) where their. Lord- 
ships --have. , observed :—‘'In- regard 
to benami transactions, Courts of, Law 
should not ` approach „them with that. 
scrupulous. rigour which in other aia of 


ol 
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jurisprudence may demand the existence 
of the clearest positive evidence that 
the -ex fane. owner of a property isa 
trustee for or holds the same for the 
interest of another. " 

But in that case there was some evidence 
adduced to show the benam nature of the 
transaction, and their Lordships, after laying 
down the proposition relied upon by the 
learhed Vakilfor the appellants, go on to 
observe:— Bename transactions are very 
familiar in Indian practice and as Lord Hob- 
house said in Uman Parshad v. Gandharp 
Sigh (5) ‘even a slight quantity of evidence 
toshow that it wasasham transaction will 
suffice for the purpose. ... Still such a traus- 
fer cannot be considered as nothing; the 
person who impugns its apparent character 
must show something or other to establish 
that it is benam or sham transiction.' " 

In the present case there is absolutely 
nothing to show that the transiction was 
a benami ora sham one. The utmost that 


‘ean, be said is that the decree-holders have 


created some suspicion by the facts elicited 
in the cross-examination.of the judzm.nt- 
‘debtor’s witnesses ; but suspicion does not 
amount to proof, and it would not be safe, 
in my opinion, upon the scanty material 
placed before the Court by the decree- 


‘holders, to hold that the transaction wis a 


benami one. It is urged that there is no 


satisfactory evidence as regards th» pay- ` 


ment of consideration money under ths ded 
of sale. That may be so; but the produc- 
tion of the deed of sale from the custody 
of the objector is, in my opinion, sufficient 
to prove her title unless and until some 
evidence is given by the appellants to 
disprove. the same. In this case there is a 
total absence of such evidence and I am not 
prepared to hold that-the transaction was 
a benami one. The third objection of the 
judgment-debtor ` must prevail and it 
must be held that the decree-holders are 
not entitled to attach and sell the property 
sought to be sold. * 

In this view of the case the appeal must 
be dismissed and it is declared that the 
properties sought to be attached and sold 
cannot be attached and sold in execution 


) 41. A, 127; 15°C, 20: 5 Sar. P. C. T. 7x 
diu and J ackson’s P. C. No. 98; zz iud. J de 
4745 7 Ind. Dec. (N. S.) 599 (P.C.). 


of the decree. Each party will bear hi9 
own costs thrughout. 
Mullick, J.—1 agree. 


Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

‘First Civi, APPEAL NO. 119 OF 1920. 
February 21, 1923. 

Present “—Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Foster. 
TARINI PRASHAD SINGH AND ANOTHER 
~~PLAINTIFFS—APPELLANTS 

VEYSUS 
NUNU PRASHAD SINGH AND OTHERS— 
.. DEFENDANTS—RESPONDENTS. 

Hindu Law— Joint family—Separation, whether 
should be formally proved—Residence in same house 
and common purse— Inference. 

It is not necessary that definite evidence should 
be given of a formal agreement between the mem- 
bers of a joint Hindu family to enable a Court to 
hold that a separation has ^ taken place. An 
inference of separation having taken place 
may be drawn írom the acts of the members 
without any proof of a formal agreement. 
But where they are found living together in the 
same house and meeting their expenses out of a 
common fund it would require very strong 
evidence to lead to.the conclusion that they had 


P 3 end to their state of joiutness. [p. rool, 
col. x. 


Appeal from a decision of the Subordinate 
Judge, First Court, Monghyr, dated the 
3Ist. January 1920. 

Messrs. C. C. Das and J. Prasad, for the 
Appellants. ; 

Messrs. N. N. Sinha and B. P. Sinha, 
for the Respondents. 


JUDGMENT. 

Miller, C. J.—This is an appeal by 
the defendants from a decree of the 
Subordinate Judge of Monghyr, dated the 
31st January 1920. 

The plaintiffs and the defendants are, 
respectively, the members of two different 
branches of the family of Nawab Singh 
‘who died many years ago leaving twa sons, 
Ram Singh and Harakh Narain Singh. The 
first plaintiff Nunu Prashad Singh is the son 
of Ram Singh, the other plaintiffs are the 
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sons and grandsons of Nunu Prashad Singh. 
. The defendants were originally the widow 
. of Harakh Narain Singh and his two grand- 
sons (sons of his deceased daughter), The 
widow, Musammat Mulko Kumari, died 
during the pendency of the suit leaving her 
two grandsons, Tarini Prasad and Tirbeni 
Prasad Singh, the sole defendants represent- 
ing Harakh’s branch of the family. 

_ Ram Singh died in or before the year 1877 
“but his brother Harakh Narain Singh 
lived until 1917. If at the date of Harakh 
Narain’s death in 1917 the families of the 
two brothers were jonit in estate which is the 
plaintiffs case it would follow that on the 
death of Harakh Narain, leaving no male 
issue, the descendants of Ram Singh 
would succeed by survivorship to the whole 
of the joint family property, to the exclusion 
of the defendants, the sons of Harakh 
Narain's daughter. If, however, there was 
& separation ofinterest in the lifetime 


of the two brothers Ram Singh aud Harakh . 


Narain, which is the defendauts' case, 
then the half share which Harakh Narain 
acquired by partition would descend by in- 
heritance to his daughter’s sons. 

The question for determination in this 
appeal is whether sucha separation in fact 
took place. < 

Shortly after the death of Harakh Narain 
in 1917, his widow, Mulko Kumari, alleging 
that her late husband had been living 
separately from his gotias during his life- 
time, got her name entered in the Collectorate 
register as proprietor, in place of her 
deceased husband, of a half share in the 
family property which consists mainly of a 
2*annas 5-gandas odd proprietary share in 
Mahal Bakhri and Mauza Bahorichak and 


certain  bakashi lands therein. When the ` 


plaintiff, Nunu Prashad Singh, on the *3rst 
October 1917 applied, as karia of the family, 
for registration of his name in respect to the 
whole property, in place of his deceased 
uncle, he found that Musammat Mulko 
Kumari had forestalled him and that her 
name was already registered in respect of 
a half share. His application for registra- 
tion in respect to this half share was accord- 
ingly rejected and he was referred to the 
Civil Courts for any remedy he might have 
in respect thereto. Musammat Mulko Ku- 
mari having got her name registered, as 
already stated, by an ckvarnama dated the 


17th ' October r9r7 relinquished her 
Interest in the property in favour of the 
next reversioners, namely, her two grand- 
sons the defendants Tarini Prasad and 
Tirbeni Prasad Singh, and shortly after- 
wards, on the roth November, they also 
applied for registration of their names 
in place of their grand-mother as proprietors 
of a half share. Nunu Prashad Singh filed 
an objection but was again referred to the 
Civil Courts and the names of Tarini and 
Tirbeni were duly recorded as proprietors 
of the half share. The plaintiffs, accordingly, 
on the 5th January 1918, instituted the suit 
out of which this appeal arises alleging 
that Harakh Narain died whilst living 
jointly with them, and claiming declaration 
of their title to the whole of the property ' 
by survivorship and consequential reliefs. 
The learned Subordinate Judge, before . 
whom the case came for trial, found, wpon 
the evidence, that no separation as alleged 
by the defendants had taken place and that 
the families remained joint up to the date 
of Harakh Narain’s death in 1917. He 
accordingly passed a decree in favour of the 
plaintiffs declaring their title and granting 
them possession over the whole property. 
From that decision the defendants have 
appealed and contend that the evidence 
establishes that a partition took place 
between their grandfather and. his brother 
Ram Singh and that the two families have 
been living in a state of separation. ever 
Since. 
Thereis no direct eviderice of any partition 
having taken place between Ram. Singh 
and Harakh Narain Singh nor is any date 
assigned to this event. It must, however, 
have taken place, if at all, sometime before 
the roth March 1877 as the evidence shews 
that Ram Singh was not at that date alive. 
It is also proved that the two families 
lived together in the same house and were 
joint in mess up to the time of Harakh 
Narain's death. But the appellants contend 
that there were certain dealings with the 
property beginning in the year 1877 which 
are only consistent with a separation in 
interest having taken place at some earlier 
date although no actual division of the 
proprietary interest in the Mausas into 
separate paitts was made nor was a division 
of the bakashi lands by metes and bounds 


ever carried out. It is admitted. also. that 
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the’ collection of rents was joint throughout- 


and the jama kharach accounts which have 
béen produced for a period of 23 years 
before the date of the suit show no division 


of the profits. The defendants’ witnesses 


allege, however, that the two families 
used to divide the, collections equally bet- 
ween them and that a phatbatidi account 
used to be képt during Harakh Narain’s life- 


. time showing the division of the profits. 


No such account, however, was produced 
by. the defendarits, but as some accounts 
belonging. to, Harakh Narain were stolen 
after his death they rely upon this as account- 
ing for the non-production of the phatbandis. 
The plaintiffs, on:;the other hand; deny 
that there was any equal division. of the 


‘profits between the two families and, al- 
. though it was admitted that some papers 
of Harakh Narain's had been stolen, it 


. does not, appear that any of the plaintiffs’ 


witnesses were cross-examined as to the 


separate phatband:, account having -been . 


kept. Evidence as to this fact was dis- 
closed for the first time by the defendant 
Tarini Prasad Singh in cross-examination, 
although he did not mention it in his exami- 
nation-in-chief. The learned Subordinate 
Judge accepted the oral evidence of the 
plaintiff’s witnesses in preference to that 


' ofthe defendants but does not specially 


mention the evidence relating to the phat- 


bandi account, and I am not satisfied, having © 


regard to what Lhave already said, that the 


. evidence, such as it is, of a separate phat- 
bandi account having been kept is accurate. | 
: The. first transaction upon which the 


appellants rely as evidence of 2 partition 
is.an application to the Collectorate for 
registration and mutation of names made 
by Harakh Narain Singh on the roth March 
1877.. Although the date of his brothers 


' death is not definitely stated in the evidence 


it appears from this document that he was 
dead at that time, aud I think it may, 
without much doubt, be inferred from the 
document itself and the fact that Harakh 
Narain, the younger brother, applied for 


mutation of names, that Ram Singh, whose 


name had. been previously registered,, had 
died shortly before the date of the applica- 
tion.. The application requires certain in- 
formation to. be given. In filling. up. the 
application under the heading of“ Name of 
applicant . and residence" the following 


entry appears ‘‘ Harakh Narain Singh for 
self and.as manager on behalf: of. Nunu 
Prashad Singh, son of Ram Narain Singh, 
deceased resident and shareholding propri ietor 
of Mauza-Bakhri ". etc. "Under the heading 
"Character of applicant's interest whether 
by purchase, inheritance, gift or. otherwise 
and whether proprietor, joint-proprietor-in- 
charge, manager.or mortgagee " ‘is ‘entered 
“ Name having stood. recorded from, before 
and by inheritance,’’--If the applicant is 
joint proprietor- -in-charge or manager, heis 
required to give the names of the persons on 
behalf of whom he is in such charge or 
manager. Underthis heading. is the entry, 
*Harakh Narain Singh self and as manager 
on behalf: of Nunu Prashad Singh ** , and, the 
a ofeach person's interest is pence 
thus 

“Harakh Narain. Singh, r anna. 

Nunu Prasad Singh, I anna... 

The last entry which refers to any other 
particulars which the applicant desires to 
mention is as follows: 

“ In the said mahal the applicant, Harakh 
Narain Singh possesses one anna proprietary 
share and his name stands recorded.in the 
revenue office and Ram Narain Singh, 
who is dead now, possesses one anna  pro- 
prietary interest and his son and heir Nunu 
Prashad Singhis alive and holds possession 
over the said share and this applicant is 
his manager. Therefore, this application 
is submitted and the applicant. prays. that 
the name of this applicant Harakh Narain 
Singh for self and as manager of Nunu 
Prashad Singh, son and‘heir of Ram ‘Narain 
Singh, deceased, the landlord, may be 
recorded in respect of the said shares under 
the provisions of Act VII of 1876 after 
realizing Court-fees for transfer. ’ 

- The appellants contend that the wording 
of this document shows that the two families 
were separate each having a-half interest. 
in the property which at that time was 
2-annas only, the 5-gandas odd share having 
been acquired later. No doubt, thedocument 
is, consistent with the defendant’s case that 
the property had already been divided 
between Harakh Narain Singh and his 


` brother, and great reliance is placed upon 


the fact that the interest of each party is 
stated to be 1-anna and there is no mention 
of the property being held jointly. ` In 
1877 Nunu Prasad Singh was a minor „and 
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his uncle Harakh Narain was, no doubt, 
acting on his behalf. The fact that Harakh 
Narain describes himself as the manager on 
behalf of his nephew is, I think, consistent 
either with a state of jointness or separation. 


Nor does the fact that the extent of each - 


person's interest is given as I-anna in the 
estate necessarily indicate that a partition 
had taken place. Where the application 
is made not merely on behalf of the applicant 
but also on behalf of other persons for whom 
he is acting the form provides that the 
extent of such person's interest shall be 
given and as there were then only two male 
members of the family inexistencethe appli- 
cant may well have thought that he was 
required to state the extent of the interest 
of each even though they were jointly and 
not separately interested. This documentin 
itself is not to my mind sufficiently clear and 
unambiguous to point positively to the cou- 
clusion that a separation had taken place. 
The next transaction relied upon occurred 
ten years later, when Nunu Prashad Singh 
on the 28th January 1887, having borrowed 
asum of Rs. 400 from Gunoo Singh and Lalji 
Singh, executed a mortgage in their favour 
hypothecating a  1-anna share of Mauza 
Bakhri and Bahorichak as security for the 
loan. A suit was afterwards brought by 
the mortgagees to enforce the mortgage 
and Harakh Narain Singh was not made 
a party to the suit, nor does it appear 
` from the written statement of Nunu Prashad 
that any point was taken that the property 
was joint family property and incapable of 
being mortgaged without the consent of alt 
the co-sharers. A plea of payment was 
raised and, eventually, after giving credit 
for certain sums paid on account, a decree 
was passed against Nunu Prashad for 
Rs.rgo-r2-0 and costs. This transaction is 
relied upon as showing that the interest of the 
plaintiffs was separate from: that of the 
defendants at that. time. I do not tuink 
that any necessary inference can be drawn 
in favour of separation from the fact that 
Nunu Prashad mortgaged a half share only 
ofthe property. Instances frequently occur- 
red in the past, although rarely found now in 
consequence of later decisions, where one 
of two or more co-parceners purported to 
mortgage the share of the family property 
to which he would be entitled an a partition 
althouglino actual partition had taken place; 
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and in some instances the Courts in India 
had given the mortgagees the right to step 
into the shoes of the co-sharer mortgagor 
aud claim a partition of the property to 
the extent of his share, and I do not think 
that this dealiug with the property can be 
said to afford conclusive .evidence from 
which a separation should be inferred. 

The next document is a petition of com- 
promise dated the zoth June r8gr in a suit 
brought by one Mahant Lachmi Das against 
Nunu Prashad Singh and others in the pre- 
vious year, It would appear from th» peti- 
tion of compromise that Nunu Prashad 
Singh had entered into some agreement 
with the plaintiff to: execute a lease over 
the whole 2-annas share of the property 
and the plaintiff had sued for specific per- 
formance. 'The verbal evidence of Nunu 
Prashad about this matter is unsatisfactory 
as he denies all recollection of what took 
place. From the compromise petition it 
appears, however, that he agreed to execute 
a lease fora period of ten years from 1298 
to 1307 F. -in respect of his one-anna share 
and the plaintiff agreed to relinquish his 
claim over the one-anna share of Harakh 
Narain which was to remain in the possession: 
of Harakh Narain. The lease agreed to in 
the compromise appears to have been 
catried out as Bhagwat Prasad Singh, 
one of the plaintiff's witnesses, states that 
Nunu'sshare in Mauza Bahorichak was in 
lease to Mahant Lachmi Das up to 1307 F. 
but he adds that the other one-anna share 
remained in the khas possession of the 
plaintiffs and Harakh Narain. Again, I do 
not think this transaction necessarily. shows 
that the parties were’ not joint in estate 
at that time. : 

. Another compromise petition dated the 
8th August rgo4 executed by both Harakh 
Narain and Nunu Prashad as well as. other 
parties is also relied upon: on behalf of the 
defendants. It appears that Ram Singh’ 
and Harakh Narain Singh had a cousin 
named Tirpur Singh,a son of their father's 
brother. ‘Tirpur’s braneh of the; family 
was separate from that of the plaintiffs 
and defendants. He died leaving a: widow 
Mahtabo Kuer who herself died childless 
in 1902. Disputes appear to have arisen 
as to the. right of succession to her late 
husband's property affer.the death of Mah- 
tabo; Oné Bhaglu Singh and others-claimed 
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to be the reversioners and brought a suit: 
against Harakh Narain, Nunu Prashad Singh 
and two other persons named. Harihar 
Singh and Sukumar Singh to establish that 
right. In the. compromise petition relied 
upon it is admitted by the plaintiffs that only 
Harihar. Singh, Sukumar Singh, Harakh 
Narain and ` Nunu., Prashad Singh are the 
heirs: of Musammat Mahtabo Kuer. How 
this document assists the defendants’ case 
I. have some difficulty in appreciating. 
Harakh. Narain as.a.full cousin to. Tirpur 
Singh would be-nearer in degree to. the 
latter than Nunu .Prashad. who was his 
cousin's son. -Harakh Narain would, there- 
fore, succeed by imheritance to the estate 


of his cousin.  Tirpur .. to the 
exclusion of. Nunu, - who was, more 
remote,. and it seems .to me that 


only upon the assumption that Harakh 
and Nunu were joint would Nunu have 
been allowed by Harakh to take any share 
in the inheritance of Tirpur.. Mahtabo 
Kuer.appears.to have executed some deed 
during her lifetime in favour of Sukumar 
Singh and others but we are not in possession 
of all the. facts which led up to the compro- 
mise decree. of rgo4 and I.do not think 
it would be safe to draw any reliable inference 
from that document in favour of, either 
party. |... NN io e 

. The next two documents of any importance 
are a compromise. petition"and a decree in a 
mortgage suit in the year 1909. It would 
appear that. the . 5-ganda odd share. of 
Tirpur Singh in,the villages in question 
had been mortgaged to the plaintiffs in that 
suit and after the death of Mahtabo. Kuer 
they instituted .a suit, on the mortgage 
against Sukumar Singh, Harihar Singh, 
Harakh Narain, Nunu Prashad Singh 
who had inherited. that portion. of her 
husband’s property. The compromise which 
was signed , by both Harakh and.Nunu is 


significant. . The material portion reads as. 


follows :— POL En ; 
“In this, suit an. amicable. settlement 
between the parties, has been arrived at.in 
the. manner following :— , ae 
"Ihe. defendants Sukumar Singh, Harihar 
Singh and. others .members of the. joint 
family shall pay. Rs. 300 and the defendants 
Harku Singh,” (that is, Harakh Narain 
Singh) “and Nunu Prashad Singh, £e, all 
the members; of their, joint family shall 


I 


pay Rs. 200 to the plaintiffs. Thus, in all 
Rs, 500 shall: be paid to'the plaintiffs and 
the plaintiffs have made remission of the 
remaining amount in claim and of the 
costs in Court in favour of the defendants. "' 


.. The: decree drawn up in pursuance of the 


compromise incorporates the terms of. the 
compromise in the same words. If Harakh 
and Nunu were- not at that time joint 
in estate it is dificult to understand why. 
they should have allowed.themselves to be 
described in that document as members 
of a joint family and undertaken. to pay 
a joint sum of Rs. 200. Had they teen 
separate one would have. expected that the 
compromise would provide for a separate 
payment by each of them just as a separate 
payment of Rs. 300 was undertaken by 
Sukumar and, Harihar Singh who belonged 
to another joint family. 

. Turning to the verbal evidence in ihe case . 
it appears to me clearly to preponderate 
in favour of the story told on behalf of the 
plaintiffs. The learned Judge of the Trial 
Court has considered the evidence at length 
and points. out that no gotia or any other 
relation of Harakh Narain Singh has come 
forward to prove the story of separation 
as. put forward by the defendants; whilst 
the | plaintiffs, on the other hand, have 
examined their gotias and the family Purohit 
who all proved that Harakh Singh and the 
plaintiffs were joint in mess, property and 
worship until the death of Harakh Narain 
Singh and I see no reason to differ irom the 
conclusion at. which he artives when he 
says that the oral evidence is overwhelming 
to.-prove jointness. There are also other 
facts in; the case which seem to me to point 
to the same conclusion; The: accounts 
produced and not challenged which show the 
collections and expenditure of this. family 
show payment of the . decretal amount 
and costs due to .Ganvo S.ngh under 
the mortgage executed by | Nunu 
which was. -telied . on by the defendants. 
Infact, all the expenses of the family appear 
to have been paid out of this joint account 


and, so far as the documentary evidence 


goes, there is nothing to'show any subsequ :nt 
settlement or division Letween the two 
branches of tbe family.: It appears that an 
account with a tradesman named, Chamal 
Lal was opened in. the name of .Harakh 
Singh whilst :he was the-head of the family 
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and that account shows purchases made, by 


mémbers of both. branches of the family 
and payments made from ‘time ‘to ‘time 
through the plaintifs and the’ defendants. 


Again, it appears that in 1884 an orchard 
was purchased from one Musammat.Raghu | 
Koeri in the name of Harakh Narain but: 


in the Record of Rights published in 1902 
this property appears in the namé'of Nunu 
Prashad as tenant. Again, the bakasht lands 
of the family in the villages in which they 
have a proprietary share are entered in the 
name of Harku Singh and others and are not 
divided between the two branches of the 
family as one would expect had a partition 
previously taken place. 


No doub:, it is not necessary that definite | 


evidence should be given of a formal agree- 


ment between the parties to enable a Court. 
to hold that a separation has taken place. 


Àn inference of separatioa having previously 
taken place may be drawn from the sub- 


sequent acts of the parties without any. 


proof.of a formal agreement. But where 


the partiés are found living together in the, 
same house and meeting their expenses 
out of a common fund, I consider that it 
would require very much stronger evidence | 
than anything which has been produced 
in this case to lead to the coaclusion that 


they had put an end to their state of joint- 
ness. .There' is some evidence, no doubt, 


of dealings with the property which are: 


consistent with a state of separation but 


there is no evidence which, to my mind, 


shows actual separate enjoyment and.apart 


altogether from the fact that they were 


living together and messing together there 
are documents and admitted facts in the 
case which point clearly to a state of joint- 


ness and J can see no valid reason for diffaring , 


from the conclusion arrived at by the Trial 
Court. < 

In my opinion this appeal should be 
dismissed with costs. E "P 
Foster, J.--I agree. . | ma 
Pr, D. l Appeal dismisses. . 


í. 
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. .APPHLICATION No.. 8 oF 1923. 

:. «+ -February 20,1923.° °° > 

; Present -—Mr. Kanhaiya Lal, J.C. -- 
. Th. RATAN, SINGH—DEFENDANT— 

APPLICANT —- 
Se ie AR lue versus si 

Haji HAFIZULLAH--PLAINTIFE— 

OPPOSITE PARTY. EM A 
(IX of 1872),5s. 235—Pur-. 
chases by agent, on behalf of principal —Repudi- 
ation by principal .— Agent's liability. 

: Where'an agent as representing his , principal 
purchases goods om his behalf-and the latter repudi- 
ates his liability to pay : therefor, the law will 
hold the agent liable for the price. | T 

Application against a, decree, ot the. 
Sub-Judge, Kheri, sitting as Smal] Cause 
Court Judge, dated 16th November 1922, . 


ws ad E 


Contract Act 


Mr. Ram Das ‘Chaturvedi, for the Appli- 
cant, | : f < ID. 
Mr. Ali Muhammad, for. the ' Opposite 
Party. |. o>’ um zd ; 
JUDGMENT.—This was.a.suit for the 


recovery of money on account of goods, 


said to have been supplied by the plaintiff. 
to the junior. Rani of.Bijwa through the 
defendant, Ratan Singh, the manager of 
her estate, in August 1917, May 1019 and 
August 1919. The suit was filed-on the 1oth 
April 1922, and was sought to. be brought 
within limitation by .. certain ;acknow 
ledgment or promises of payment in writing. 
alleged to have been made by Ratan Singh. | 
The defendant, denied the correctness of 


-the amount, claimed by the plaintiff and 


pleaded that whatever had been purchased 
by him was purchased for the junior Rani 


of Bijwa, aud that he was not personally 


liable for the same. ' > 
The Court below found that the purchases 


in question had been made by the defendant 


- on behalf of the junior Rani of Bijwa by 


resenting himself as her agent ; but as the 
Reni had repudiated her liability in a létter 
sent by her to the Court of Wards, which had 
assumed the superintendence of her estate 
the plaintiff was entitled to recover 


the amount due'from the defendant under 


"section 135 of the Indian Contract Act 


ot 1872). E ak 
E dL that the junior Rani.was exa- 
mined as a witness on behalfofthe defendant 
on commission. In her evidence abc atated 


T012. 
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that she had purchased the, articies noted 
in the list filed by the plaintiff through 
the defendant, Ratan Singh, that the plaint- 
iff had come to demand the. price of those 
articles and that she had desired him to 
. approach the Manager of the Court of Wards 

for its payment. She further admitted, 
* that she used to send for articles from 
diferent places through Ratan Singh, and 
' that the latter never brought anything 

which. she had. not ordered. The letter 
which the junior Rani wrote to ‘the Court 
of Wards on the 31st July 1920, wherein 
she repudiated her liability for the amount 
claimed, and questioned the correctness 
to the account presented by the plaintiff 
of the Ceurt of Wards, was not shown to her 


during her examination, and it is not possible, 


to say whether any satisfactory explanation 
or reconciliation of the two statements is 
possible. There: is no reason, moreover, 
why the plaintiff should suffer for the 
conduct of- the Rani in repudiating: her 
liability before the Court of Wards, and 
admitting it during the progress of this 
suit when she found that she could no longer 
be touched. ` 

The suit-is within time as against the 
defendant from the letters- containing 
acknowledgments or promises of payment 
which he sent to the plaintiff. The plaintiff 
can make. the agent liable, if the principal 


repudiates the act of the agent. "There is" 
no reason, therefore, for interference in- 


revision. . 
The application is dismissed with costs. 
G. H. Application dismissed. 
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Present -—Mr. Batten, J. C. 
Chowdhary MANOHART, AL — 
PLAINTIFF—APPELLANT 

m VEXSUS — j 
RAMRATAN—DEFENDANT—RESPONDENT. 
‘Landleva,. and temout—Povsen “paying “vent, 
whether netotsewily tenani, E 


INDIAN CASES, 


(1923 


The question whether a person is a tenant depends 
on the original agreement between him and the: 
landlord. The mere fact that he pays rent like 


an ordinary tenant does not necessarily show 
that he isa tenant. - 


Wasudeo Gharpure v. Ganu Kunbi 3 N. L. 
R. 185, relied on. - 


Appeal from a decree of the District 
Judge, Hoshangabad, dated the 28th July 
1921, in Civil Appeal No. 50 of 192r. 

Messrs. G. L. Subheday and J. Sen, for 
the Appellant. 

“MI. K. K. Gandhe, for the Respondent. 


JUDGMENT.—I-am afraid this case must 
be remanded to the District Judge for a , 
fresh decision as there are no clear findings 
binding on this Court. I will first deal 
with the point decided by the District Judge 
in favour of the plaintiff, but as to which 
the learned Counsel for the respondent- 
defendant supports the decree by objecting 
to the finding, namely, the finding that the 
plaintiff is entitled to sue. There is no 
force in the respondent's contention on this 
point as the plaintiff is admittedly a lambar- 
dar and under section 188 (2) (a) and (d) of 
the Land Revenue Act of1917, the lambardar 
represents the proprietary body-in suits 
of this kind. B 

"Ihe first ground of appeal and the second 
part of the sixth ground of appeal are given 
up, that is to say, the first ground of appeal 
is given up as a point of law though remand 
is pressed for. ; 

The second, third and fourth grounds of 
appeal relate to the question whether or not 
Lachmanshah was a tenant or not, that is to 
say whether the contract between the 
landlord and him was a contract of service 
or a contract of tenancy. The District 
Judge has held that the contract was one 
of tenancy merely because Lachmanshah: 
paid rent like an ordinary tenant, although. 
the rent was credited towards the defendant’s 
wages. It does not necessarily follow from 
these facts that the defendant is a tenant. 
As pointed out in Wasudeo Gharpure v. 
Ganu Kunbi (1) the question depends 
upon the original agreement between the 
parties. The District Judge does not discuss 
the evidence on the subject, but if the 


plaintiff's evidence were accepted then it 


(x) 3 N. L. R. 125. 
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would appear that the contract was one of 
service and not one of tenancy; but, on. the 
other hand, we have the fact that Lachman- 
shah was given a parcha by the Settlement 
Officer and was recorded as a tenant before 
his death. The question of tenancy or 
Otherwise must be decided on the evidence 
in consideration of the law-on the subject 
as discussed in the above quoted case. 

The fifth ground contests the lower 
Appellate Court's finding as to the defendant's 
natural relationship with Lachmanshah, I 
am of opinion that this is not a finding 
liable to be contested in this Court as the 
District, Judge has fully discussed .the 
evidence on the subject. 

With reference to the first part of ground 
No. 6 and ground No. 7 there is no definite 
finding on the part of the lower Appellate 
Court. If the defendant's father Nawal 
. Kishore was adopted by Nanhelal then the 
‘defendant as a collateral was not entitled 
to succeed to the tenancy unless the adoption 
was of the particular kind. alleged by the 
defendant, that is to say, an adoption by 
two fathers, as to which there is no finding. 
Then,.again, itis not apparent why, while 
the defendant's father is alive, the defend- 
ant should succeed to the tenancy in lieu 
of his father, and as to this the District 
Judge has made no observations. 

The appeal is remanded for further trial 
with reference to the above remarks. 

N. K. Case remanded, 


‘OALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO. 34 OF 1921. 
December 12, 1922. 
Present -—Mr, Justice C. C. Ghose and Mr. 
Justice Chotzner. 
DEBI PROSAD BHAKAT—Derenpant— 
APPELLANT 
| VENSUS 
OFFICIAL TRUSTEE or BENGAL, ExEx- 
CUTOR (TRUSTEE IN Vakalainama) TO THE 
ESTATE OF LATE MANIK LAL SEAL— 
ut RESPONDENT. j 
Bengal Tenancy Act (VIII of 1885), s. 105— 
Remand—Appeal—Tenant, dispossession of, from 


INDIAN CASES, . 
DEBI PROSAD V. OFFICIAL TRUSTRE OF BENGAL. 


IDIS . 


poriien of leuancy— Rent, suti for—Suspenston ‘of 
vent, doctrine of — Fizallon of fair and equitable vent 
—Res judicata. "- 

No appeal lies against an order of remand passed 
by the Special Judge under the provisions -of the 
Bengal Tenancy Act. [p. 1016, col. 1.) ME 

In execution ofa decree for arrears of rent 
seven Jofes were put up for sale in this manner, 
namely, they were divided into two joies, oné of 68 
bighas and odd cottas with onerentaland the other 
of rrr bighas and odd collas with another rental. 
The sale of the jofe of 111 bighas and odd. cottas was 
Set aside dnd the tenants remained in posses- 
sion without payment of any rent.: The sale 
oftheother jote was confirmedand the ‘landlord 
auction-purchaser took delivery of possession of the 
68 bighas and odd cottas of land. The landlord 
then brought rent suits in respect of the seven 
jotes in which it was held that as there had been 
a wrongful eviction or ouster from a portion 
of the lands of the original seven jofes there 
followed a complete suspension of -rentand, no 
.claim for arrears of rent could be sustained. 
Upon this the landiord brought tle present pro- 
ceedings under section 195 of the Bengal Tenancy 
Act for settlement of fair dnd-equitable rent of the 
r11.bighas and odd cofias of land in the possession 
of the tenants. The Revenue: Officer passed the 
order accordingly but on appeal to the Special 
‘Judge it was held that instead of one consolidated 
rent the Revenue Officer shoud fix 7. jamas for 7 
joies and directed a remand, In appeal to 
the High Court the doctrine of suspension of 
rent was again urged andit was contended that the 
landlord was bound by the decisions in ‘rent suits 
which operated as res gudicata : 

Held, (1) that there was as a matter of fact no 
wrongful eviction, as the rent-decree inexecution of 
which the sale followed was binding on the tenants 
who were, therefore, not entitled to ‘urge the 
‘doctrine of suspision of rent, and [p. 1015, col. 2.] 

(2) that inasmuch as the rent suits were in 
respect of payment of rent of 7 jofes and the |pre- 
sent suit was for fixation of a fair and equitable rent 
in respect of one jote, the doctrine of' res judicata 
could not be invoked. [p. 1016, col. x, i: 

Appealagainst an order of the Additional 
Special Judge, First Court, Midnapore, 
dated the.5th of August 1920, reversing the 
order of the Revenue Officer, Midnapore, 
dated the 28th June r9rg. : 

Babu  Dwarkanath Chakravarty — (with . 
him Babu Santosh Kumar Bose), for 
the Respondent, took the preliminary 
objection that the appeal being directed 
against an order of remahd passed by the 


Special Judge under the provisions of ‘the 


‘Bengal Tenancy Act, the appeal was in- 


competent. Refers to Mothur Chandra Ma- 
jumdar v. Tava Sunkar ,Ghose (x) and 


(1) 7 €. W. N. 440. P x E 


i 


` 


' Y014 


Chakravarti (2), ^ Z TEN 
Babu Panchanon Ghose, for the .Appel- 
lant.—As to.the competency: of the appeal 
refers to Manmotha Nath Dey v, Gadadhar 
Manna (3). . a ee | 
On the merits submitted that as there 
had been a wrongful eviction or- ouster 
from a-portion of the lands of the tenancy 
there should be a, complete suspension of 
rent. Refers to Amnada Prosad v. Mathura 
Lal (4), Kali Prasanna Khasnabish v. 
Mathura Nath Sen- (8), Rat ‘Charan Sar 


Mazumdar v. Administvator-General of Bengal , 


(6), Saroda Prosad Bhattacharjee v. Manmotha 


Nath Mitter. .(7),-.Chandra Kanta Das v. 


Ramanath Barman (8) ‘and Ashutosh Dhar v. 
Joy Lal ‘Sardar (9): . ^ 
‘In any event the decision on the question 


of suspension ‘of rent in the previous rent 
‘suits’ must be" regarded ^as res judicata. 


Having regard tothe ‘decision ‘in those 
rent suits, it is not open.to the landlord 


in the: present . proceedings to oppose the 


invocation of the-doctrine' of suspension 
of rent. ‘See’ Purna ‘Chandra v. Rasik 


. Chandra (10). 2° 


‘Babu - Dwarkanath Chakraverty, for the 
Respondent, was not called upon to reply. : 

JUDGMENT.—The hearing of this appeal 
has taken considerable time, a fact which, 
however, need not be regretted by any 
body for we have had the pleasure of listen- 
ing to an elaborate and earnest argument 
on behalf of the defendants-tenants and 
nothing which the ingenuity and industry 


. of the learned Vakil-for the appellant could 


discover in support of the position taken 
up in the grounds of appeal hes been omitted. 


‘But, notwithstanding. his forcible argument, ' 


we have come to the coticlusion that this 
second appeal must fail on all the -points 


. that have been urged before us. At the- 


H 


| : | 


(2) 2 Ind. Cas. 572;36C. 512. . 
. (3.41 1nd/Cas. 751; 45-C. 638; 28 C. LL. J. 155. 
(4) 2 Ind. Cas. 123 ; 13 C. W. N. 702; 9 CL, J. 
585. | E | 
(5) 34 C. 191. 
(6) 2 Ind. Cas. 169; 36 C. 856; 9 C. L. J. 578; 
13 C. W.:N. 853. werd : 
(7) 28 Ind. Cas. 371 ; 19 C. W. N. 870. 
8) 6 Ind. Cas. 478 ; 11 C. L. J. 591. 
(9) 18 Ind Cas. 621; 17 C. L. J. 5o... 
(10) 9 Ind, Cas, 568 ; 13 C. Le J, 119:- 


` 


purchased it at the sale. 
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outset, it, may be remarked that there, 
are no merits in this appeal and the questions, 
argued before us really turn upon discussion, 
of points of law which are well-unders*ood. 
The - facts, shortly stated, are as follows. 
The tenants-defendants were puinidars of a 
village under the plaintiff's predecessor up to 
the year1291. “In execution of a rent-decree 


against the defendants, the putni right was 


sold and purchased by a person whom we 
will describe as “A.” . The putnt was again 
put up for sale for arrears of rent and an- 
other person, whom we will describe a: “B,” 
It was sold.for 
the third time for arrears of rent and pur- 
chased by a person, whom'we will describe 
as “C.” There was a fourth sale for arrears 


of rent and it was purchased by the prede- 


cessor-in-interest of the present plaintiff. 
At the time when B was the fuinidar the 
tenants-defendants made default 1n pay- 
ment of rent. Thereupon, B instituted. a 
suit for arrears of rent.in respect of the 


‘holdings in the :possession of the tenants- 
‘defendants which corsisted of 7 jotes. “The 


predecessor-in-interest:- of the present 


: plaintiff having succeeded, as stated: above, 


to the interest of the puinidar execited . 
a decree for arrears of rent obta‘ned 
by "B" and caused the 7-jotes to be put up 
for sale in this manner, that is to say, they 
were divided into two jotes, one of 68 bighas, 
3 cotlas with a rent of Rs. 163-12-annas 
12-gandas and another of III bighas 4 cottas 
with a ient of Rs. 139-4 annas. At the 
sale of these two jotes, the predecessor in- 
interest of the present plaintiff was declared 
to te the purchaser. This sale was, however, 
set esice end a fresh sale took place at which 
aga.n the predecessor-in-interest of the 
present plant:ff was declared to be the 
purchaser. ‘Thereupon, on an app'ication by 
tke tenants defendants, the sale in respect of 
tke jole of 111 bighas and 5 coitas was set 


‘aside and the tenants defendants rema'ned 
.in possession thereof, (See Exhibit “ J”): 


^ 


With 1eference to the second sale in respect 
of the jote of 68 bighas and 3 cottas, it appears 
frcm tke judgment of the learned Subordinate 


` Judge dated the 22nd March 1907 that no 


ajflicetcn for sett ng aside that sale was 
mide Ly. tke tenents defendants: ^ The 
1e li, therefore, was that the proprietor, 


` tLet is to say, the predecessor-in-interest 


of the present ‘plaintiff took ‘delivery of 
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possess‘on of an area of 68 bighas and 3 cottas 
alter the*sale in execution of the decree 
for arrears of rent and in satisfaction of 
tre decree for arrears of rent. The tenants: 

defendants, on the other hand, remind 
in possession of Irr bighas and 5 cottas, 

an area’ which formed the balance of the 
lends comprised “in ‘the original 7 jotes. 
This was sometime in 1903 and it appevts 
that thereafter the tenants-defeadants had 
-rema‘ned in possession of the last mentioned 
area without payment of: any rent. The 
landlord sometime in 1906-1997 instituted 
two suits for arrears of rent in respect of the 
lands comprised in the original 7 jotes. 
The ‘tenants replied. that they were not 
bound to pay any rent-for the lands of the 
original 7 jofes for the simple reason that 
they were not in possession of a portion of 
those lands, namely, 68 bighas 3 cottas, 

possession of which had been taken delivery 
of-by the landlord after the sale in execution 
of the decree for arrears: of rent. It was 
contended on behalf of. the tenants in the said 


two-suits for arrears of rent that there had * 


teen a wrongful eviction’ or ouster from. a 
portion of the lands of the original jote 
at the instance of the landlord and that in 
law there followed a complete suspension 
of rent, this view was given effect to by the 
` Courts and the result was that the landlord 
was met with the answer that, in the cir- 
cumstances, no claim for arrears of reat 
could ke sustained. Itis, however, to be 
observed that in the rent-suits it was not 
brought to the notice of the Courts by either 
side that 68 bighas and 3 cottas had been 
sold in execution of a decree for arrears of 


rent and that the landlord. had purchased - 


tke-same, and had taken delivery of posses- 
sion thereof in satisfaction of the decree 
for arrears of rent. Be that as it may, it 
appears from the proceedings in the Record 
of Rights cases that in respect of rrr bighas 
and 5 cotias the defendants were recorded as 
non-2nokarari permanenttenure-holders under 


the plaintiff with.a rent of Rs. 133-14-1j pies. : 


Thereupon the present plaintiff ap- 
pl.ed: ior settlement. of rair and ‘equitable 
rents under the provisions of section I05 
of tke Bengal Tenancy Act. He alleged 
thet the defendants-tenants were not tenure- 
Loldvis -Eut merely occupancy razyaís anl 


he claimed an enhancement of rent-under. 


the provisions of the Bengal Tenancy Act. 


The’ defendanfs-tenants, bei ng encouraged 
by tke result of the lit'gation in the previous 
rent-suits. put ‘forward | the contention 
that; inasmuch as they’ had" been evicted 
from a portion of the lands of the original 
7 jolcs, tke landlord was not competent to. 
ack the Revenue Officer to’ settle fair aud 
ecu" ‘tak le’ rents in respect of what may be 
called the talance area. The Revenue Officer 
declared that the defendants held a certain 
plot free of rent and he séttled a certain 
stm as a fair and equitable rent in respect 
of ike area of 11x bihgas and 5 cottas being 
interest No. 138in the Record’ of Rights. 
The matter was carried on appeal by the 
tenants- defendants to the learned . Special 
Judge and it was held that, instead of one 
consolidated rent for the aréa of Irr bighas 
and 5 cottasreferred to above, the Revenue 
Cfficer ot ght to fix seven jamas in respect of 
7 joies ‘and for that purpose he directed a 
remand to the Revenue Officer. “Against 
that órder the present appeal has ‘been 
ldid ‘and it has been, às remarked above, 
very strenuously argued ' by the learned 
Vakilfor thé appellant that, in the circum- 
stances to which ‘reference has alréady 
ata made, there should follow a com»lete 
uspension of rent and that the landlord 
dd not entitled to ask the Revenue Officer 
to settle fair and equitable rents under 
section 105 of the Bengal Tenancy Act. 
Now to that, the short answer is that there 
was, as a matter of fact, no wrongful eviction 
whetscever at the instance of the plaintiff- 
lérdlord. ‘The  rent-decree in executing 
whereof the sale followed was ‘binding 
on the tenants-defendants and, in the ‘cir- 
cumstances of this particular case, the long 
catena of cases dealing with the question 
of suspension of rent has no: application 
whatsoever’ and the  tenants:defendants 
weré not entitled to invoke the doctrine 
of suspension of rent in this case.. It is 
argued, however, that whether the tenants- 
defendants had any merits or’not, or whether 
the circumstances disclosed in the case 
attracted the-doctrine of suspension of reut 
or ‘not, it must neverthless be held, having 
regard to the result of-the ‘decision’ in the 
previous rent suits in 1906-07, that the plaint- 
iff-landlord cannot in this proceeding oppose 
the invocation of the doctrine of sus pension 
of rent, In other words, itis said that he is: 


"bound by the decisions in the rent suits, 
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: which operated as res judicata. -If this were 
. the law it would, indeed, be. very strange 
but having. regard to the facts of this case 
and having regard to the.way in which the 
rent-suits were disposed of, we are of opinion 
. that this is not‘the law. In the first place, 
‘the rent suits were in respect of payments 
.of rent of 7 joies. The present suit 
is for fixation of a fair and equitable rent 
_in respect of one jote of xxr bighas and 5 
tollas. In the second place, it is by no 
means clear on the materials before us 
that the original.7 joies did not cease 
.to exist after 1903. 1n the third place, 
it may be remarked that if, as a matter of 
fact; the 7 joies had already ceased 
- to exist before the rent suits were disposed 
of and if, as a matter of fact, in the facts 
of this particular case, there was no wrong- 
ful ouster at the instance of the landlord, 
the decision in the rent-suits could not have, 
in any view of the matter; been correct. We 
need not gointo the question as to whether 
or not the decisions in the rent suits can 
operate in thesecircumstances as res judicata, 
a question in respect of which. there is a 
conflict of judicial authorities. But we 
prefer to rest .our decision on the simple 
ground that on the facts as disclosed in the 
present proceedings the doctrine of res 
judicata cannot be invoked. .We have thus 
far proceeded on the footing that an appeal 
lay to this Court and that such appeal has 
been rightly preferred; we think, however, 
having regard to the decisions reported: as 
Mothur Chandra Majumdar v. Tara Sunkar 
-Gkose (x) and Mathura Nath Roy v. Basanta 
Kumar Chakravarti (2), that the appeal 
to this Court at the instance of the tenants- 
defendants i$ an incompetent appeal, be- 
.cause this appealis really an appeal against 
an order of remand passed by the Special 
Judge under the provisions of the Bengal 
- Tenancy Act. Our attention has been 
drawn to the case reported as .Manmotha 
. Nath Dey v. Gadadhar Manna (3), but we 
. think that the present caseis covered by the 
cases reported as Mothur Chandra Majumdar 
` v. Tara Sunkar Ghose (x) and Mathura Nath 
‘Dey v. Basanta ‘Kumar Chakravarti (2), 
. rather than by the case reported as Manmotha 
Nath Dey v. Gadadhar Manna (3). We 
might have disposed of this appeal on the 
shortground that no appeal lay tothis Court, 
as we have just indicated, but out of respect 


to. the argument which has been addressed 
to us, we have preferred to dispose of the 
appeal after considering all the points 
that had been addressed to us. 

The result is, that this appeal fails and is 
dismissed. with costs. hearing fee, three 
gold mohurs. l 


B. N. & N, K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First CIVIL APPEAL No. 53-B or 1921. 
september 29, 1922. 
Present -—Mx. Kotwal, A. J. C. and Mr. 
Prideaux, A. J. C. o 
GANOBA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
|. UETSMS 
NARAYEN AND OTHERS—DEEFENDANTS— 


RESPONDENTS.: 

Civil Procedure Code ( Aci V. of 1908), s. 92, 
suti under, nature of—Dispute, whether ean be 
referred to — arbiiration—C. P. Courts Act 
(I. of 1917), s. 26—Trial of satts under 
&. 92, Civil Procedure Coda— Addittonal District 
Judge, jurisdiction of—Trtals by other Tribunals, — 
validity of— Jurisdiction to try euits under 4. 92. 

Matters in dispute between the parties to a 
litigation, which affect private rights can only 
be referred to arbitration. [p. 1018, col. 1.) 

Mahadeo Prasad v. Bindeshri Prasad, 30 A. 137} 
5 À. L. J. ror; A. W. N. (1908) 51; 3 M. L.T, 
208 and Mohammad Ibrahim Khan v. Ahmad 
Said Khan, 6 Ind. Cas.219; 32 A. 503; 7 A. L. 
J. 761, followed. 

A suit under section 92 of the Civil Procedure 
Code is not a suit for the determination of private 
rights and mattersin difference in such a suit 
cannot be referred ta arbitration. [p. 1018, col. 1.] 

Where the law has given jurisdiction to cetermine 
a matter to specificTribunals only, determination 
of the matter by the other Tribunals, for instance, 
arbitrators, a Tribunal chosen by consent of parties, 
is excluded. [p. 1018, cols. x & 2.] 7 

Under section 26 of the C. P. Courts 
Act, an Additional District Judge is empowered to 
try suits under section 92 of the Civil Procedure 
Code unless there is an order or direction to the 
contrary by the Local Government or the District 
Judge. [p. 1018, col. 2.1 
. Appeal from a decree of the Additional. 
District Judge, Amraoti, dated the goth 
May 1921, in Civil Suit No. 16 of 1920. 

Mr. N.G. Sarkar, R.B. for the Appellants, 
- Messrs, M. R. Dixit, and J. K. R. Kama, 
K. B. for the Respondents. 


JUDGMENT.—One Amritrao Balaji be- 
queathed certain property to the Bendoji 
Boa Sansthan of Ghuikhed by a Will dated 
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the oth Spetember r9ro and appointed ten 
trustees to manage the property. Two of 
the trustees have died. and one never took 
part in the management. The remaining 
seven are defendants in this case. 
plaintiffs filed the present suit -under sec- 
tion 92, Civil Procedure Code. They alleged 
that the defendants were quarrelling amongst 
themselves, had assumed separate manage- 
ment of parts of the property and had 
mismanaged the property, committed breach- 
es of trust and. caused loss to the temple. 

They prayed that the defendant-trustees 
be removed, new ones appointed and the 
defendants directed to render accounts and 
deliver possession of the trust estate to the 
new trustees. 

After issues had been framed and the evi- 
dence was about to. be taken the parties 
agreed to refer the matter to arbitration. 
On the 26th January 1921 they filed the 
following application for reference :— 

“ We the plaintiffs and defendants pray 
that the said suit may be sent for decision 
to the following Panchas :— 

i. Mr. Bhaskar Waman alias Pandit 
‘Rao Joshi, Pleader, Amraoti; 

2. Mr. Shripad Balwant alias Tatya 
Saheb Tambe, Pleader, Amraoti; 

Mr. Babasaheb Dixit, Pleader. 

The issues to be decided by the above 
Panchas ate :— 

(x) Whether the temple of the said Shri 
Bendoji Boa is public or private ? 

(2) Whether all or some of the Panchas 
appointed by Amritrao’s Willshould be al- 
' lowed to continue, or whether those Panchas 
should be removed and others appointed 
to manage the estate bequeathed to the 
temple under that Will? 

(3) In what manner should the Panchas 
who may be retained or appointed newly, 
manage the Deosthans Broad principles 
may be settled about that. 

(4) To take all accounts up to this day 
and to make settlement. ' 

This application is signed by all the 
plaintiffs and defendants. Mr. Joshi was 
the plaintiffs Pleader in the case and Mr. 
Tambe was the Pleader for defendants 
Nos. r, 4 and 5 and 7. The Court ordered 
the Jeference as desired. It directed in the 
reference that, in case of differenceofopinion 
among the arbitrators, the decision of the 
majority was to prevail. 
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The arbitrators submitted their: award 
on the 30th April rgazr. They decided 
that the Will created a trust of a public 
nature for religious and charitable purposes 
and that.the persons appointed by the Will 
were trustees subject to the jurisdiction 
of the. Court. They held that the trustees 
had committed breach of trust and should be 


removed. The arbitrators remarked that 


the defendants formed two sets, one consist- 
ing of defendants Nos. 2 and 3 and the 
other of the rest, the second set denying 
that the trust was a public one. As regards 
accounts they remarked in paragraph 7 
of the award that, although each set objected 
to items in the other's account-books, neither 
gave any evidence or made any attempt to 
substantiate their allegations. After going 
through the account-books of both sides 
they accepted as correct the balance-sheets 
put in by the two sets. They thought 
that the new trustees should not re-open the 
question of accounts. They then gave 
the following award :— 

(t) The present trustees defendants Nos. I 
to 7 be removed, 

(£2) The following gentlemen be appointed 
as trustees ; 

1, Ganoba Ramji 
Ghuikhed. 
2. Ramji Gunaji of Ghuikhed, 
“3. Trimbak Shankerbhat of Ghuikhed, 
4. Tukaram Niloji Patil of Ghuikhed, 
5. Basvantrao Deorao of Ghuikhed. 

(iit) The following be the scheme for Rus 
administration of the trust :— 

(Details given). 

(iv) The costs of the case venous come 
out of the estate. 

Mr. B. W. Joshi ore a note saying 
that he agreed with the award except as 
regards paragraph 7. He stated that the 
suit was not and could not be for taking 
accounts and as matters in suit only. could 
be referred, the finding of the majority of the 
arbitrators about. the correctness of the 
account was ulira vires, and that the state- 
ment that the new Committee. should not 
re-open the accounts could not be treated as 
an award, the point whether the new Com- 


Mirchapure of 


‘mittee should or should not take accounts 


not being referred to the arbitrators. This 
óbjection was repeated'at the hearing before 
the lower Court.but was overtuled, ' The 


- plaintiffs had taken no other objection 


.Xo18 
to the award, and the Court passed a'decree 
in^terms of the award. -In this Court the 
plaintiffs urge the following objecticns :— 
(r) That matters in difference between 
the parties in a suit under section 92, Civil 
Procedure Code, cannot be referred to 


arbitration ; the reference and the arbitra-. 


tion were therefore invalid; . 

(2) That the old Panchas should have been 
required to' render accounts to the new 
Panchas ; 

(3) That Mr. Bhagade who tried the case 
was never appointed an Additional District 
Judge ; that even if he was an Additional 
District Judge his Court was not one in 
which section 92, Civil Procedure Code, 
authorises suits under that section to be 
filed ; ` 


(4) That the decree is not in accordance : 


with the award insoífarasitdecrees Rs. 22-8 
against the Panchas. 

/5) That the award, so far as the question 
of taking sccounts wes concerned, was not 
unanimous and must be deleted. 

The Counsel for defendant No. 2 Ramji 
supported the appeal. 


We ere of opinion thet the first of the 
above contentions must succeed. Tt has 
been held that metters in difference 
between parties to litigation which affects 
private rights only may be referred to 
arbitration ; Mahadeo Prasad v. Bindeshri 
Prasad (x) and Mohammad Ibrahim Khan 
v. Ahmad Said Khan (2). A suit under 
section 92 is not a suit for the determina- 
tior of private rights as between the plaintiffs 
and tbe defendants 2nd matters in difference 
in such a suit cannot be referred to arbitra- 
tion. Apart from this, jurisdiction to try 
a suit under section-92 is confined to the 
District Court or any other Court empower- 
ed in that behalf by the Local Government 
within the limits of whose jurisdiction the 
whole or any part of the subject-matter 


of the trust is situete. In our opinion, 


where the law hes given jurisdiction to 
determine'a mêtter to specific Tribunals 
only, determination of the matter’ hy 
other Tribunals is excluded. The 


determination ' of questions’ ‘arising in 


(1) 304 1375 5 A. I, J. rors A. W.N. (1008) 
51; 3 M. L. T. 208, x S Mes Um 
E 6 Ind Cas. 219; 32 A. 503; 7 A. L. J. 
761. ` vos 7% E 


- , hy Y 
‘ + 


a suit” 


` tx923 


under . section. 92 ` cannot, 
therefore, be referred to arbitrators—a 
Tribunal choscn by the , consent of the 
parties. | M 

As regards the third of the points noted 
above, Mr. Bhagade is a Judge of the Court . 
of the First Subordinate Judge, Amraoti; 
Vide Notification No. 276-672 C. V., dated 
the 21st July 1920, published in the Central 


Provinces Gazette dated the 24th July 1920, 


and by Notification No. 366 Z-4, dated the 
7th May 1917 published in the Central Pro- 
vinces Gazeite dated the r2th May 1917, the 
Judge of the Court of the First Subordinate 
Judge, Amraoti, is appointed Additional 
Judge of the District Court, Amreoti. Under 
section 26 (1), Central Provinces Courts Act, 
the Additional District Judge exercises 
the jurisdiction of ,the District Court and 
the powers of a Judge thereof subject to 
any general or specia! orders of the Local 
Government as to the class or value of 
suits and appeals which he may try, hear 
and determine, and subject also in respect 
of the distribution of the. busin.ss of the 
Court, to the control of the Judge thereof. 
Under section 17 (1) (c) of the sme Act, 
the District Court is the principal Civil 
Court of original jurisdiction and as such 
1S empowered under section 92 to try suits 
brought under that section. It is not 
contended that there is eny order of the 
Locel Goverriment which prohibits Mr. 
Bhegade from trying a suit of the class 
or value of the present suit or that he cannot 
try the present suit by reason of any distribu- 
tion order of the District Judge. We hold. 
that Mr, Bhagade as Additional District 
Judge was competent to try the present 
suit. ; ; 

As we hold that reference to arbi- 


trators was. not permissible in this 
case it is unnecessary to . go into 
the othe: points raised by the 
appellants. We set aside the reference 


and award and the decree of the lower 


Court based upon the award and remand 


the case for further trial by the Court itself 


| from the stage it was at when it was referred 


to arbitrators. . . 

We think ‘that. it is competent to the 
plaintiffs to take exception to the reference 
and the award on the. grounds. discussed 


“above, although they were themselves parties 


to them. Still, looking to their conduct 
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we consider. it right. to order that. they: 


bear their own. costs incurred up to date 
and pay those of the defendanis except 
defendant No. 2, Ramji, in th’s.and the 
lower Courts. Defendant No. 2, Remji, will 
pay his own costs in both Courts. Pleader's 
fee in this Court Rs. 100. 
N. H. Case remanded. 


maa kh Qr epe dense 


CALCUTTA HIGH CCURT. 
APPEAL. FROM APPELLATE DECREE No. 
894 OF 1920. 

August 14, 1922. 

Present -—Sir Asutosh Mookerjce, KT., 
Chief Justice, end Mr. Justice 

Chotzner. 

JATINDRA MOHAN MONDAL AND.. 
ANOTHER— PIAINTIFFS—APPELLANTS 
VeTSUS . 

GHANESYAM CHAUDHURY AND 

ANOTHER—DEFENDANTS—F ESPONDFNTS. 

Hindu Law-—Bequest.— Annuity charged in 
favour of daughter and then her son— Annuity, whe- 
' ther operative in favour of son born after testator’s 
death— Annuity made payable out of estate— Charge, 
creation of. - i 

An annuity charged on his estate by a testator 
and made payable to his daughter and after 
her death toher son, is operative under Hindu Law 
even though the son might be born after the death 
of the testator ; a grant of this description does not 
violate the rule against remoteness.[p. 1023, col. 1.] 

(Case-law reviewed.) 

A grant such as theaboveis a right of property, 
and as it is an incorporeal right, the test of validity 
in each case is whether, under the circumstances, 
the doner. has sufficiently indicated an intention 
. that the transfer should take effect as a corody 
and with that intention has done all that is practis- 
able hy way of transferring such indicia of property 
as may.be in existence. [p 1021, col 2]. 

Where under a Will an annuity is made payable, 
out of the estate of the testator, it shows an inten- 
tion to create a charge on the property. ' 

Appeelagainst the decree of the Addi- 
tional Subordinete Judge, Maldah, 
dated the roth of February 1920, revers- 
ing the decrce of the Munsif 2nd Court, 
at Meldah, dated the 30th of September 
1918. l 
Babu Brojolal Chakravarty (with him 
Bzbu fatindra Mohan Chaudhury), for the 
Aprellunts.—The view tak n by the Sutor- 
dinate Judge is erroncous in lew. The suit 
was for recovery of an annnity payable cut 
of the testator’s estate. It was a charge 


on the estate. Annuities `of this character 
are not repugn.nt to any principle of 
Hincu Law. They ate distinguishable 
from cascs of gifts pure end simple to un- 
bom persons. In. such cases there is no 
room for the. applicability. of the: doctrine 
enunciated by the Judicial Committee in 
Jotendromohun Tagore v. Ganendromohun 
Tagore. (1) that .a gift to an unborn person 
is invalid. The annuity is really a-transfer 
which should teke effect es a  corody. 
Sce Chatit Chalamanna v. Pandrangi Sub- 
bamma (2). Refers also to Balvantrav. v. Pur- 
vushotam (3), Dinesh Chandra Roy v. Biraj 
Kamani Dasi (4) «nd Raja Rajesvara Doras 
Rajah of Ramnad v. Sundara Pandiyasami 
Tevar (5). Here the annuity payable must 
be 1eg.rded 2s a charge on. the estate 


of the testator.. Urder such circumstances - 


the grent does not offend the rule against 
perpetuities. | 


Babu. Mohendra Nath Roy (with him Babu : 


Atul. Chandra Gupia), for the Respond- 
ents.—H.re the donge was not in existence 
£t the time of the death of the testator. 
That being so, the gift cannot take effect 
in-.azccordance with the principle that a 
bequest. to-a person not in existence is 
wholly void. See Jotendramohun Tagore 
v. Ganendromohun Tagore (x) In the 
cascs cited, although the persons in 
whose favour the bequests were mede were- 


not in cxistence et the date when. the. 


devise.wes made, they were born when the 
gifts took cflect. In those cases there was 
a possibility that the devise might offend 
the rule -against perpetuities. But that 
contingency never keppened. The case 
before us clearly violates the rule against 
remoteness. The fact of the. annuity be- 
ing a charge really makes no difference. 


If it were otherwise, bya clever devise of. 


this character the rule forbidding. the 
creation of perpetuities might be easily 
evaded. The Court has to look into the 


(2), 18 W. R. 350; 9 B. EL. R. 377; 
Vol 47;2 Suth. P.C.T.6927 3 Sar. P.C. J. 82(P. C). 
£ (2 7 M. 23; 7 Ind. Jur. 465; 2 Ind, Dez. (N s) 
Or.. i 

(3) 9 B H.C. R. 99: 

(4) 1t Ind. Cas. 67; 39 C, 87; r4 COT. J. 20 
15 C. W. N. 945- i 


(5): 49 Iud. Cas. 704; 42 M.. 581517 A, L. J. - 
153; 36 M.:Y, J.-1643 23. C. W.-N.-549 $29 C. T, J.. 


I. A. Sup.. 


- > 


551;.25 M. L..T..400; 21 . Bom.. L. R. 885 goo) 
(P ej, 


M. W.N, 511] ro L. W. 322} 46 T. A, 64 
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substance of the iransaction and not to 
3ts mere form. 
Babu Brojolal Chakravertiy, replied. 


. JUDGMENT. 

-€Mookerjee, J.—This is an appeal by the 
plaintiffs in a suit for recovery of money 
claimed as annuity against the first de- 
fcndant, one of the representatives of the 
estate of their maternal grandfather. 
The Court of first instance decreed the 
suit. Upon appeal,. the Subordinete 
Judge has reversed that decision on the 
ground that the claim was not enforceable 
in. law. 

Radhakanta Chaudhury, the maternal 
grandfather of the plaintiffs, took three 
wives in succession. By his first wife, 
Achalman, he had no issue, and on the 
5th December 1860, he took the first defend- 
art Ghanasyam as bis adopted son. By 
his second wafe, Jadabmam, he had two 
daughters, Samasundari and Kamini Sun- 
dari; the plaintiffs are the two sons of. 
Kamini Sundari. By his third wife, Mono- 
mohini he had e daughter Brojogop ni, 
and a son Madan Gopal, who was born 
in 1876 and js the second, defendant in 
this: litigation. On the igth February 
1872, he executed in fevour of Kamini 
Sundari, an ekrarnama duly attested and 
registered, which recited that by a previous 
testamentary disposition made on the 
3rd May 1871 he had provided a monthly 
grant of Rs. 10 for her maintendce for life 
after his death, and that as the amount was 
insufficient, he desired to increase it by 
Rs. 2-8:0 a month. The ekrarnama then 
proceeded as- follows :— 

“I promise by this ekrarnama that from 
this date I will go on paying you the afore- 
said Rs. r2-8-0 per month during. your 
lifetime. If, ‘at the time of your death 
any son of yours be alive, then he, being 
entitled to this allowance in absolute right, 
will be endowed with the power of gift 
and sale. But if you die sonless during 
the lifetime .of yout husband, then your 
husband will get the aforesaid allowance 
during his lifetime. Excepting a son, 
no daughter of yours will be entitled to the 
allowance. I; and on my demise my heir- 
sons, grandsons and others in succession, 
that ıs, those persons, who will in succes- 
Sion come into possession of my moveable, 
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and immoveable properties, will abide by 
the said provisions of this ekrarnama. 
If I or my successors do not abide by the 
provisions of this ekrarnama then you (or 
they) will get the allowance by establish- 
ment of the said right through Court. And 
after the expiry of the term of this ekrar- 
nama, myself during my life or my succes- 
Sor on my demise will get the allowance 
mentioned in this ekvarnama. Further on 
payment of the allowance, month by month, 
I shall obtain a receipt signed by your 
husband during his lifetime. After the 
death of your husband, I (or they) shall 
obtain receipts signed by yourself. 
Further, if you relinquish the allowance 
mentioned in this ekrarnama without the 
consent of your husband, then the right 
of your son will not be destroyed, and from 
that time, though you be living, the said 
right will vest in your husband for his life.” 

On:the 2nd July 1877 shortly after the 
birth of his son, Radha Kanta Chaudhury 
revoked the Will of the 3rd May 1871 
and made a fresh testamentary disposi- - 
tion. This Will recited the e&rarnama in 
favour of Kamini Sundari as also asimilar 
ekrarnama in favour of Syma Sundari 
and directed that the allowance fixed there- 
by would be received from his natural 
or adopted son according to the terms of 
the respective ekrar. The Will made simi- 
lar provision for auntity in favour of the 
daughter Brojo Gopini and her possible son, 
and added that a similar allowance would 
be paid,if any other daughter were born to 
her as also to her son. The estate was 
divided between the adopted son and the 
natural-born son, the former to take a three-. 


‘annas share and the latter thirteen-annas 


share. 'The adopted son was appointed 
executor and was directed to carry out the 
provisions of the Will from. the estate in 
his hands. On the death of the testator 
the adopted son took out Probate on the 
6th August 1879. The annuity mentioned 
appears to have been paid to  Kamini 
Sundari during her lifetime, and since 
her death, which took place in 1905, it 
has been realised by her sons by suit. Brojo 
Gopini also recovered the sums due to 
her as annuity by suits instituted from 
time to time. ‘The present action was.com- 


 mencedg by the sons of Kamini Sundari 


en the 15th December 1917 for recovery 
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of arrears due for a period of nine years 
and eleven months from 1907 to 1917. 
The defendant urged that the claim was 
not enforceable. 
disagreed upon the question of the legality 
of the claim. The Subordinate Judge, re- 
versing the decision of the primary Court, 
has held that, as the plaintiffs, the sons ‘of 
Kamini Sundari, were born after the death 
of their maternal grandfather, the grant 
of an annuity in their favour was really 
a gift to unborn persons, - and 
was, consequently, void under the rule 
recognized by the Judicial Committee in 
Jotendromohun Tagore v. Ganendromohun 
Tagore (1). This view has been assailed 
by the appellants as erroneous in law. 
Annuties of this character were famili- 
ar to Hindu Jurists and do not constitute 
by any means a novel conception in Hindu 


Jurisprudence. Mr. Justice Muttusami Ayyar ` 


pointed outin the case of Chettt Chalamanna 
v. Pandrangi Subbamma (2) that a solemn 
and binding promise in this form, equiva- 
lent to a declaration of trust, was not un- 
known to the Hindu Law. Jimutavahana 
States that corody signifies what is fixed 


by a promise in this form: “I will give that 
‘in every month of Kartick” (Dayabhaga’ 


Chap. II, para. 13). Srikrishna comments 
on this passage that corody or Nibandha 
signifies “anything. which has been  pro- 
mised, deliverable annually or monthly 
orat any other fixed periods." ‘A refer- 
ence to Chapter II, para. 9, shows that a 
corody, according to the text of Yajnaval- 
kya, (book II, 121), is placed in the same 


Category as other classes of property, 


namely, lands and chattels. Raghunandan: 
quotes this verse of Vajnavalkya in his 
Dayatattwa, Chapter. II, para. 20: (Edition 
Golap Chandra Sarkar, Text page 6 Trans- 
lation page 12) and cites from the author of 
the Kalpataru the definition—‘‘a corody is 


what is granted by the King. and 
the like receivable periodically from: 


a mine or similar fund;" ‘To the same effect- 
are the comments of Vijnaneswara in the- 
Mitakshara Chapter x, section 5, para. 4: 
a corody—-so many leaves receivable from 
a plantation of. betel paper or-so.many 
nuts, from an orchard’ of. areca;"' see 
also the 
ef the Subodhini -and- the Bulambhatti 
(Mitakehara by  Setiur, page 646) 


The Courts below have’ 


elucidation by the Authors.. 


and the explanation of Nibandha taken 
from the Dipacalica in Jagannath's Digest, 
Tr. Colebrooke 1798, Volume Il, page 
278, see also Balvanivav v. Purshotam- 
(3) where the principal texts are 'set out 
in the judgment of Westropp, C: J. The 
substance of the matter is, that a grant 
of this character is a right of property, 
and as it is an incorporeal right, the test 
of validity in each case is whether, under 
the circumstances, the donor has sufficient- 
ly indicated an intention that the transfer 
should take effect as a corody and with 
that intention has done all that is practi- 
cable by way of transferring such indicia 
of property as. may be in existence. In 
the cese mentioned 2 Hindu. exectited in 
1845 a document called a sanad ‘attested 
by witnessess whereby he agreed to pay 
to his sister end, efter her death, to her 
daughter, Rs. 10 per annum from the 
produce of an estate inherited by him from 
his maternal grandmother. It was ruled. 
by Turner, C. J., and Muttusami Ayyar, 
J.,that the grantor, who had full power 
over his share, intended to create a charge 
on the produce of the estate he had inherit- 
ed, and that the charge would be supported 
under the. Hindu Law as a.corody and 
under the English Law as a settlement. 
In such circumstances, there is no. room 


-for the application of the rule enuncidted 


in Jotendromoliun Tagore v. Ganendromohun 
Tagore (i) as to the invalidity of .a gift 
to an unborn person. That rule, it is well- 
known, has its limitation: The decisions 
in Nafar Chandra v. Ratnamala Debi (6) 
and Dinesh Chandra Roy v. Bwaj Kamant. 
Dast (4) laid stress upon an important: 
passage in the judgment of the Judicial 
Committee where. Mr. Justice Willes ob- 
served asfollows:— 

“Their Lordships, adopting and acting 
upon the clear general principle of Hindu 
Law. that a donee must. be in existence, 
desire not to express any- opinion’ as: to 
certain exceptional cases of:. provisions 
by way. of .contract or of' conditional- - gift. 
on marriage or other family provision: 
for which .. authority. may- be- found in 
Hindu Law.” A: passage: indicative ‘of 
such.. authority. may. ` be, found” in. the 


Da a” ra” a Y gl PR , Mies 
(6) cx iud. Cas, "9213 13/C:; th. J, Sut -f 5.C; W, 
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text ‘of Vyasa and the -comments 
thereon by Jagannath. in his Digest (trans- 
lated by Colebrooke, Book II, Chapter IV,. 
section 2, paragraph 30. Reference may 
also be made to paragraphs 49 to 52 which 
treat of valid irrevocable gifts)'. 

In the two cases mentioned, a bequest 
to a would. be daughter-in-law was sus- 
tained, though the bequest when made 
might possibly have to take effect in favour 
of a girlwho might be born after the death 
of the testator. On the authority of the 
decisions in Nafar -Chandra v. Ratnamala 
Debi (6) and Dinesh Chandra Roy. v. Biraj 
Kamani Dasi (4) a bequest for the marriage. 
expenses, of great-gandsons.and great-grand- 
daughters oi the testator who were born 
long after his death, was upheld without 
question in Upendra ‘Nath N ag Chowdhury 
v. Bhupendra Nath Nag Chowdhury (7). 


 "[he passage from the judgment of the 
Judicial Committee in Jotendromohun 
. Tagore v. Ganendvamohan Tagore — (1) 
mentioned above, was again relied upon in 
the case of Rajarajeswara Dorai v. Sun- 
darapandiyaswami Thevar (8) where an an- 


nuity in favour of a junior member of a. 


family and his descendants. from genera- 


tion to generation was.upheld as net ob- 
noxious ,to.any ‘rule of Hindu or English 


Law against. perpetuities.. This view was 
fortified by reference to: the decisions of^ 


the. Judicial Committee in Sri” Lakshmi 
Ananga ` Garu. v. -Sri Durga 
Ahmad. Hossein 
(x0), 


Aziz- 


Narayana 
Madhawa, Deo Garu (9), 
Khan, v.. Nihal-ud-Din. | Khan. 
Karim Nensey | v. Heinrichs: (x1), : 
un-nissa v.,lasadduq’ Husain: Khan (12). 


The . decision : of. the Judicial . Committee 


in Chandi Churn Baru-v. Sidheswari! (13) 
was distinguished on the. ground that the. 


(). 32 Ind. Cas. 267; 21 C.. W. N. 280. 
(8 27 Ind. Cas. 283; 27 M. i J. 694 


(9) 20 I. A. 9; 16 M. 268; 2 Iud. ae 105;- 


6 Sar. P. C. J. 270; 5 Ind. Dec.:(N. 8) 893 (P. C). 
(10) 9 C. 945; 13.C.. L. R. 330;: 10 I. A. 45; 

4 ind. jur. 443; 4. Sar. P, C.. J. 442; .Rafique.and 

erra ns. C.'No. .72; 4 lud. Dec. (N.'S. 1280 


P 
(11) ere a B. 563; 5 Bom. L. Re472 66. Wi: Ni 15 
28 I. A.. 198;8 Sar. P. C. J. 79. (P. C). 


TEA 23 A. 324; 11 M. L- LES 160; -28 I. a ; 
J 


1 799 itl L. R. 307; 8SarP 


"ps T A. 259; 16 C.. 715.12 Ind. Jur. 329; 
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grant in that case imposed a restrain® . 


upon alienation contrary to the principle 
of Hindu Law, the grant was eithe 
a present assignment to persons not yet in 
existence, subject to a suspensive condi- 
tion which might prevent its taking effect 
at all or for generations to come, or else 
the grant was-in essence a covenant running ` 
with the estate and binding its possessor 
to give the villages to those persons in the 
event specified. 'The Judicial Committee 
held that, in either view, the grant prevented 
the owner from alienating his estate dis- 
charged of such future interest. No sucu 
results follow from recogni.ing the present 
gift, which, moreover, is not in favour of 
strangers but of member. of the fam’ ly. 
The decision of the Madras H'gh Court in 
Rajaraieswara Dorai v; Sundarapandiya- 
swami Thevar (8) his been affirmed bv the 


‘ JudicialCommittee, RajarajeswaraD rai R yj th 


of Ramnedv. Sundara Pandiyasami Tevar(5). 
In answer to the contention that the grant. 
was a creaticn of a k nd. of perpeti.ty 
which the law d.d not allow or an attem»ot 
to create a permanent relation which was 
impossible of creation, Lo d- Ph.llmore 
observed that whatever might’ be said: 
if the agreement lay in coveaant seeing 
that it.lay in charge, there was no d ffculty 
in making it perpetual, as long-as there 
were I'neal orcollateral heirs. It is worthy 
of note that it was conceded in coarse of 
argument that- the contention of the 
appellants.could not prevail, if the d:zisioa 
in- Balvanirav v. Purshotam (3) was 
applicable. There can be no dosot that 
in- the case before us, the anau.ty was: 
directed to be pa:d out of the estate of the- 
testator,.and this shows an inteation to 
create a charge thereon,-see’ the d::isioa' 
of the Jud.cal Comm.ttee im Solehman’ 
Quadir v.- Nawab Sir-Saimalar Bitit- 
dur (14)- which - reversed the decision - 
in -Habibullah Saheb v. Khajah Soleman : 
Quader — (x53), Viscount- Cave . stated. 
there that the view taken by the Board 
was-in accordance with the decisions in 
Nawab  Umjad Ali Khan v. Mohumiee 
(14) 69° Ind. Cas. 138; 49 1.'À. 155; (1922) 
A. I. R.(P.C.) 107; 31 M. Ie T. 79; 4 U. P. I. R.. 
(P. C.) 70; 43 M. L. J. 385; 24 Bou. L. R. 1237; 
49 m 820; 27 C.W.N 101; 21 A I, Je 1; 37 C. I. J. 


aie C). - 
p" 7645 30°C. L. J. 'Yoz; 24 oe é 


. 251; 8 Ind. Dec, (s. &) 47 (P, C). Ne-a PU sv 
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Begum (16), Sri Lakshmi Narayint Ang 
Garu v. Sri Durga Madhawa Dz Giru (9), 
Muhammad v. Husaini Begum (17) and R yja- 
rajesvava Dorai v. Sundara Pandiyastm 
Tevar (5). We ate, consequently, d opin- 
ion that, on principle as well as ' the 
authorities, the annuity payable ae ^ot the 
estate (and consequently charged theresa) 
to the daughter and after her derti to hor 
son was operative in law, even though the 
son might be born after the death of the 
testator; a grant of this dascription does 
not violate the rule against remoteuss. 

In the view we take, itis not necessity 
for us to consider, whether the principle 
of inapplicabibty of the doctrine of per- 
petuties to purely personal covenants re- 
cognised by the House of Lords in Walsh 
v. Secretary of State for India (18), and 
Witham v. Vane (19) governs the case be- 
fore us. Nor need we examine the applica- 
bility of the priniciple that such an annuity 
is in the nature of a personal estate, but 
may te made  descendible in the same 
manner as real estate, and that in tie cie 
of non-payment, but not otherwise, relief 
may be sought by administration of the 
estate of the deceased settlor when provisioa 
may be made for it oat of the estates of the 
deceased, Jn re Hargreaves, Dicks v. Hare 
(20), Turner v. Turne (21) ; . Wolaston v. 
Wolaston (22). l 

The result is, that this appeal is allowed, _ 
the decree of the. Sabord.nuite Judge set 
aside; and that of the Co.ct of cit intine 
restored, w.th costs here and in the lower 
Appellate Court. 

B. N.- 

N.H. 

p (09) rz M. I. A. 517; 10 W. R. P. C. 25; 2 Suth. 

P, C. J. 98; 2 Sar. P. C. J. 115; 20 &. R. 195. 

(17) 7 Ind. Cas. 237; 37 I. A. 152; r4 C. W. N. 
865; 7 A. I, J. 871; (1910) M. W. N. 315; S M. Le- 
T: 847582 C. 
M. h. J. 014 ; 32 A. 410 (P. C). 

(15) (1805) 1o H. fe. C. 367; a J. Ch. 585; 
9 Jur. (N. S.) 757; 11 W. R. 825; 2. No R. 339; 11 E. 
R. 1068, 8 i. T. (N S.).539, 133 R R.-194. 

. (19) (1883) Challis on Real ‘Property, App. 

269) AESA 44 Ch. D. 236; 59 L. J, Cn. :375; 

pU (ursa) I Bro. C. C. 31 Amb. 776; 28 E. 

2 185 
a (1878) 7 Ch. D. 58547 Le J. Ch. 117; 37 
L. 1. 631 ; 20 W. R. 77. 


A ppeal allowed. 
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' by the Collector. 


L. J. 205; 12 -Bo.n. L R. 633; 20 
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_OUDH JUDICIAL COMMISSIONER’S 
= s "c0 e | | 
APPLICATION’ NOY 157 OF 1922. 
March 12, I 923. 

Present :—Mr. Kanhaiya Lal, J.C. . 
KALI BAKHSH SINGH—DEFENDAN— 
APPLICANT 

` "versus 
BHAGWAN DAS AND OTHERS— PLAINTIFFS 
-OPPOSITE PARTY. 

Oudh Rent Act (XXII of 1886) as emended 
by U, P. Rent: (Amendment) Act (I V of 1921), s. 119 
BA ppotiate decree by Disirict. Judge — Revision. 

The power of the Court of the Judicial Commis- 
sioner to interfere in appeals from the decrees of 
Revenue Courtsis defi by and limited to the 
cases provided by section 119 B of Act XXII of 
1886 as amended by U, P. Act IV of 1921, and no 
power of revision from the appellate decrees of the 
District Judge is reserved to the Court. 


‘Application against a decree of the 
District Judge, Fyzabad, dated the 17th 
August 1922, upholding that of the 
Deputy Commissioner, Fyzabad, dated the 
13th December 1921, affirming an order of 
the Assistant Collector of the Second Class, 
Bikapur, dated, the 26th September 1921. 

Mr. J. K. Banerji, for the Applicant. 

Mr. M. H. Kidwat, for the Opposite 
Party. l E 


JUDGMENT. —fhe plaintiffs filed certain 
suits for the recovery of arrears of rent 
against the defendant, which were. heard 
by an Assistant Collector of the Second 
Class. ' Oa appeal his decrees were confirmed 
‘There were further appeals 
to the District Judge which were unsuccess- 
ful. The defendant now applies under 
section 115 of the Code of Civil Procedure 
for the discharge of the decrees passed by 
the District Judge, contendiug that his 
judgment in each of those appeals was 
notin accordance with O. XLI, r. 31 of the 
Code of Civil Procedure. 

It is doubtful whether an application 
for revision in those circumstances is main- 


. tainable in this Court, because in hearing 


an appeal.from the appellate decision of a 
Collector under section 119 of the Oudh 
Rent Act (XXII of.1886) as. amended by 
U. -P.. Act IV of 1gzr, the District Judge, 
exercises the functions of a Revenue Court. 
Section 119B gives a tight of appeal to this 
Court froi the appellate decree of the 
District Judge and ‘section. rroC. declares, 
that'for the purpose. of. deciding appeals . 


- 
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under the Act, a District Judge and the 
Judicial Commissioner shall have the powers 
conferred on a Court by that Act. A Court 
js defined by section . 3 as meaning any 
Judicial. Officer presiding im 'a Court of 
Revenue- for the: disposal of matters under 
the Act. The power of this Court to inter- 
fere in appeals from. the decrees of Revenue 
. Courts is: defined by and limited to the 
cases provided by section 1iri9B; and no 
power of revision from the appellate decrees 
‘of ‘thé District Judge is reserved to this 
Court. l 

The learned Counsel for the applicant 
relies on section 135, which makes the Code 


of Civil Procedure applicable to all suits. 


and other proceedings under the Oudh Rent 
Act, so far as. the -provisions of the former 
are not inconsistent with the provisions 
of the latter: but, apart from. the limited 
authority given by sections I19B and 119C 
ofthe Oudh Rent Act, areference-tosection 4 
of the Code of Civil Procedure shows that, in 
the absence of any specific provision to the 
contrary, nothing in the Code shall be 
deemed to affect any special or local law 
now in force, or any special -jurisdiction 
or power conferred by or under any other 
law forthe time being in force. The decision 
of the District Judge, moreover, proceeds 


on a refusal to interfere with: findings of' 


fact in a’secoud appeal. A 
- The applicationsare, therefore, dismissed 
with costs. 


G. Hs Applications dismissed.. 


l ALLAHABAD HIGH COURT. 
— SECOND CIVIL APPEAL NO..I2I OF IQZI. 
November 24, 1922. | 

. Present-—Mr. Jtistice. Gokal Prasad. . 
BHAGW ANT—PLAINTIFF—APPELLANT . 
Ru 2.. DESUS 0. 

. MARE -AND OTÉERS-——DEFENDAXNTS— 

E RESPONDENTS. : . 
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—Fraud— Landlord in atiual possession as sub- 
tenant—Delsery of possession. 


The mere execution of a deed of relinquishment 
ofhis siy rights by an ex-proprietary tenant in 
favour of the landlord does not amount to 
rrr fraud on behalf of the latter. [p;- 1025, 
coi. 2.] ~ 


Wheré inthe case of a relinquislhiment of his 
sir rights by an ex-proptietary tenant in favour 
of his landlord, the latter is already in actual 
physical possession ofthe land as a sub-tenant, 
there is no necessity of a formal delivery of pos- 
session. [p. 1026, col. I.) 


Second appeal from the decision of. 
the District Judge, Meerut, dated the 8th 
September 1920. Do 


Mr. Gulzari Lal, for the Appellant. 
Mr. K. C. Mithal, for the Respondents. 


JUDGMENT.—This appeal has arisen 
under the following  circumstances:— The 
plaintiff brought the suitfor actual posses- 
sion of plots Nos. 393, 394 and 166-1 
against the defendants under the follow- 
ing circumstances. The plaintiff owned 
several plots of sw land. He sold: some 
of those to. one Umrao. The defendant, 
Mare, obtained those plots by pre-emption. 
It is now admitted before me that the plots 
sold were plots in dispute. The plaintiff 
now says that the defendants wefe his 
sub-tenánts of plots in suit and the plaintiff 
got a decree against them for ejéctment 
and obtained possession through tlie Court 
Amin on the 17th of February 1919, but 
that when the dakhalnama was being exe- 
cuted the defendants, somehow or other, 
got it recorded therein that there were 
some’. crops of theirs standing.on the plots; 
that he; the plaintiff, was the ex-proprietary 
tenant of the land in suit aund'sofüetime ago 
Mare, defendant, got the thumb intpression 
of the: plaintiff.on a -piece of paper. and 
now says that-it-is a deed of relinqüishment 
of tle plaintiff's siy rights; that notwith- 
stánding the delivery of posséssion through 
the: Court . Amin; on. the 17th of. February 
I919, in execution of the decree for -eject- 
ment passed by this Court, the defendants 
ate interfering with the’ lawful possession 


of the plaintiff; hence this suit for actual 


^. Agra Tenaney Asi. (II of 1901), s. 10-—-Ey- ; 
ri possession. The defence of Mare, defendant, 


proprietary | lenaui— Relingwishwent, of sir rights 


~ 


Vol; 52] 
BHAGWANT 0. MARE, 


was that the plaintiff has no ex-proprietary 
rights in the land, that the plaintiff’ had 
relinquished his cx-proprietary. rights, and 
thet the contesting defendant was cultivat- 
ing the land in disputeas owner and notas 
sub-tenant. He further alleges ` that th 
relation of landlord and tenant does not 
exist between the parties. . ; 

The First Court came to the conclusion 
that the plaintiffs ex-proprietary rights 
were in existence as to plot No. 165-1 
but they were exitnguished. in respect 


of plots Nos. 393 and 394 because of relin- 


. livery. 


quishment by the plaintiff. It held furthir 
that the relationship of.landlord and tenant 
was admitted between the parties, that 


‘the relinquishment took place on the 4th 
-of February 1918, and as this suit was - 


not brought till the 13th of August 1919, 
it was barred by time and that the de- 
of possession to the plaintiff 


‘on the 17th of February. rgr9. was in- 
` effectual because his rights as an ex-pro- 


prietary tenant had ceased to exist on 
that date. It, therefore, decreed the claim 
as to plot No. 166-1 and dismissed it as to 


plots Nos. 393 and 394. Tha plaintiff 
. went up in appeal and the learned District - 


Judge came to the conclusion that, as the 
plaintiff's name had been struck out of. the 
revenue papers, his suit was bound 


. to fail. He, therefore, dismissed the appeal. 
. The plaintiff comes here in second appeal, 


By my order dated the 12th of July 


"1022 I referred: the following issue to the 


' Court below for trial as it was the point 


on which the decision of the case hinged, 
namely, "Did the plaintiff-appellant exe- 


“cute the deed of relinquishment- dated the 
. 4th of February 1918, of his ex-proprietary 


|| 


tight of his own free-will~ or was it 
obtained by Mare, defendant, from the 
plaintiff by exercise of fraud? m 
The learned. Judge of the Court below 
has sent a finding which it is not very 


. easy’ to- understand. He ‘holds that, while 


| there is nothing on the record to prove 
"that there has been any direct fraud exer- 


cised upon, the plaintiff-appellant, never- 


. theless, the execution of the deed of reling- 
‘tishment involves an act of constructive 


fraud. This is no finding on the -evidence, 


.and,as the District Judge admits that there 


. Was.no evidence of direct fraud exercised 


upon the plaintiff by Mare, defendant, the 
65 
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fnding on this issue as a question of fact 
ought to bein the negative. As the District 
Judge has not recorded a proper finding 
on thisissue Iignore it and proceed to arrive 


at a finding my.elf. There is no evidence 
- on the record on the question of the direct 


fraud being practised on the plaintiff by 
Mare. No circumstances have been laid 
before me toshow that there was any indirect 
fraud. Coming, however, to the legal aspect 


- of the question I do not see on what prin- 


ciple the mere execution of a deed of re- 
linquishment by an ex-proprietary tenant 


' can amount to constructive fraud on behalf 


of the landlord; I, therefore, .decide this 
issue in the negative. . 

The next and main argument advanced 
by the learned Advocate for the appellant 
is that, in order that the registered deed of 


` relinquishment should operate asa valid 
: Surrender it was necessary that actual pos- 
. session should have been,made over by the 
`- €X-proprietary t nant tothe landlord, and 
: -reliance is placed on the cases of Indar 
` Sen v. 
. v. Kedar Nath Sahu (2), 
“Husain Khan v. Sewak Singh (3) and 


Naubat Singh (1), Kashi -Prasad 
Nawab Sultan 


Shiva Tahal Ahir v. Jawahir Lal (4). As 
there is no finding that the registered deed 
of relinquishment was followed by delivery 
of possession it remained only an executory 
contract and. not an executed contract and 
could not, therefore, be enforced as being 
op;osed to law. This; case has become 
very difficult and has given mea ot of 
anxiety. In the view that I take of.the 
case, delivery of possession was not neces- 


. sary. According to the plaintiffs case 


itself as put forward in the plaint.th.: 


' defendants were actually in possession bat 


according to the plaintiff as su -tenants. 


. The fact that they were in actual possession 


when this deed cf relinquishment was 


‘executed is nowhere de ied so tha: in this 


case there was no nec ssity fo: delivery 
of possession be-ause the. land-holders 
were. already in actual physi:al po se sion. 


. This .ground, th refore, mast fail. `. 


. Another point has, however, struck me 
(1) 7A. 8475; A. W. N. (1885) 245; 4.Ind, Dez, 
(N. 8.).922 i : 
(2) . 219; A.W.N. (1898) 475; 9 Ind. D Ce 
(N. S.) 502. 
(3) 27 Ind. Cas. 586; 2 O. L. 


J. 11, 
(4) 31 Ind. Cas. 794. i 
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^: aid or which L:have- heard the-arguments 


| of Loth:the parties, -It is this. The deed. | 


`- of: fslinquishement was. actually executed . 


* during ihe pendency of the suit for eject- 


.. ment brought by the plaintiff in the Revenue 
. Court. against the defendants as his sub- 


ra 


tenants. . The defendants then, if the deed 
was. valid, became landlords in possession 
and hey raised this. question before the 


* Revenue: Court. They were given time 


t 


- | executed. later on. 
: was put ‘in: possession; on .the 17th 


4 


. to. be ‘raised-in second appeal. 
. seems to have been very carelessly fought 


..to have their rights. as proprietors declared 


by the Civil Court but they. omitted to do 


.: soland, later on, on, the 17th of April 1918, 
.the- Revenue Court passed a, decree for 
. ejectment 


in favour of. the plaintiff 
them.. This . decree. was 


egainst 
and ;:the | plaintiff 


and 


of . February 1919.:.It is. urged.. that 


. this.decision of the question of sub-tenancy 
against the defendants :bars the defendants . 
. from contending.now tbat they have been 
| jn: possession .as landlords. : The mere fact 
; of ‘the removal „of the plaintiffs name 
`- from the revenue papers’ as an ex-proprietary 
. tenants: does not effect, the question. , In 


my opinion the decision in the ejectment 


„suit was the decision of a competent Court 


and. is. as such binding.on the defendants 
The 
1919 


what. it was) amounted. to. the. palintiff's 


: getting possession as ex-proprietary tenant, 
. the title which he had claimed, and the 
. present suit being within six months from 
. that date, was not: barred ‘by six months’ 
. situle of - limitation. In this view. of the 
^ ., case I allow the appeal, set aside the decrees 
: of theCourts below and decree the plaintiff's 
;;claim. . As thé plea on which this appeal 
. succeeds was a poor.plea of law and no 


further facts had to be:found I allowed it 
The case 


‘out in the lower. Courts.. This was a point 


. on the surface and . ought to have been 
pressed. The parties will bear their own... 
-. Costs „of. ‘this: litigation. 

(c NE, 22 


Appeal. allowed.) ` 


^* 


~ 


4 
` 


` 


- 
^ 


- 


7 


r 


~ and they. cannot. now..be heard to say. 
~ they are, landlords :in . possession. 
: delivery of possession whether actual .or 
' formal to' the plaintiff in the year 
: (there is nothing on the, record. to show 


. 


* 


r 
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CALCUTTA HIGH COURT. .- 
APPEAI, FROM. APPELLATE DECREE `: 
..’ INO. 960:0F 1920. i 
| ' August X4, 19022. . +s. 
Present :— Justice Sir Asutosh Mookerjee, 
. Kr. and Mr. Justice Chotzner. .: 
RAMBRAMA. CHATTERJEE—DE- 
FENDANT—AÀPPELLANT.. ° ` 
Ade A; EKC1 NS SD GS 
KEDAR NATH : BANERJEE AND": 
OTHERS——DEFENDANTS—RESPONDENTS.. 
Charitable endowments, nature, of—Foünders, 
powers of— Hindu religious endowment— Direction. 
entitling descendants -of founders . daughters 
to participate in -bhog offerings, validity of—-Gift 
to human being and offering io.deity, distinction 
between—-Rule .of determination— Usage— Founder, 
intention of,. proof of—Dedication—Execution -of 
document, whether essential. . i 7 


A charitable corporation, in so far: asit is 
charitable; is the creature of the founder, and the 
latter may provide for’ the government and 
administration of his creature and the application 
in perpetuity of its revenüe: This is subject to 
the reservation that a founder may not, ‘unless 
special power has been reserved in this. behalf, 
alter the constitution of the Corporation, - vary 
the trust or modify theapplication of the endow- 
ment or its revenue. These principles are 
applicable to religious endowments created in 
accordance with. Hindu. Law. [p. 1029,.col. 1.] 

In the case. of religious endowments. created 
according to Hindu Law.when the worship of an 
idol has been founded, the shebaitship is vested in 
the founder.and-his heirs: unless he has disposed 
of it otherwise or there has been some usage or 
course of dealiug which points to a different mode 
of devolution. There is no reason way the founder, 
who is competent to provide for the government 


.and administration of the trust, should-not be.able 


^ov 


to give a direction for its management,’ whichis not. 
inconsistent. with its character,as a religious. and, 
charitable trust. ` Although.the grant once made 
Cannot be resumed and is irrevocable,’ so'long as 


-the foundation continues, the shebait is bound to 


Carry ;out all legitimate directions given by the 
founder at the time ,of.the establishment. but is 
free to manage the trust without interference by 
him or his representatives. The test in-each case 
‘is, whether the direction given by the -founder~is 
inconsistent: with the nature of the, endowment 
as a religious and charitable trust or is.a colourable 
device for the evasion of the law of perpstuities, - 
[p. 1029, cols. 1 & 2.] l i (7 
4 i 3 
Itis-competent to the founder of a Hindu religious 
endowment , to .direct, that. the. descendants 
of his daughters would be entitlel.to participate 
‘in the bkog offerings dedicated to the idols estab- 
lished by him. Such a direction is in ho way 
inconsistent with the purpose: of-the- endowment, 
ip. 1939«01.2.] |^ 2. 5... er: 


“= 
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' There is a fundamental distinction between a gift 
-'toasentient being and an offering or dedication 
toadeity. Subject to special usages to the contrary, 
the offerings do not become the property of the 
officiating priest, but contribute to the maintenance 
of the shrine with all its rights, ceremonies and 
' charities. [p. 1030, col. r.] 


. Where a practice has been observed in a reli- 
' gious endowment for a very long time the 
inference is that the system must have had its 
origin in a direction given by the founders 
of the endowment. A rule of determination 
is looked for in the case of such institu- 
tions in their usage, because it is an index to 
the intention of the founder. The proof of 
the intention of the founder becomes almost 
conclusive where the usage is immemorial, though 
the intention may be presumed from a number of 
instances extending over a limited period, provided 
.only that the existence of an invariable practice 
1s made out by clear and unambiguous evidence. 
[p. 1028, col. 2.] 


Venkatachalapati v. Subbarayadu, 13 M. 293; 
'4 Ind. Dec. (N. S.) 916, Greedhavee Doss v. Nundo- 
kishore Doss, Marsh, 573; 2 Hay 633, Thackersey 
Dewraj v. Hurbhum Nursey, 8 B. 432; 4 Iud. 
Dec. (N. S.) 664, and Raghubhushana v. Vidiava- 
‘vidhi, 34 Ind. Cas. 875, relied on. 


. A Court should be slow to draw an inference 
which would defeat a right that has been exercised 
without question during a very long period, and 
uuless such inferénce is irresistible the Court should 
presume everything that is irreasonably possible to 
presume in favour of such a right. [p. 1029, col. 2.] 


The execution of a document is not essential 
for the purpose of a valid dedication which may be 
inferred from application of proceeds and family 
:,conduct. [p. 1028, col. 1.] 


Muddun Lal v. Komul Bibee, 8 W. R. 42 and 
Manohar Ganesh Tambekar v. Lakhmivam Govind- 
. yam, 12 B. 247; I2 Ind. Jur. 387;6 Ind. Dec. 
e(N. 8.) 650, relied on. ; 


Appeal against a decree oftheSubordinate 
.Judge, Asarsol, dated the 12th of January 
I920, affirming that of the Munsif at 
. Asansol, dated the 23rd of March rgr8. 


Babu Hiralal Sanyal (with him Babu 
'Bireswayr Bagchi), for the Appellant.— 
The defendant is the appellant. The ap- 
peal arises out of a suit for declaration that 
the plaintiffs are entitled to participate 
in the bhog offered to three idols and for 
consequential relief. The plaintiffs case 
is that, they and their ancestors who are 
descendants of the founders. of the idols, 
through their daughters, participated in the 
cooked rice bhog from generation to genera- 
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tion. I submit there is nothing to show 
that descendants through females were in- 
tended to participate in the bhog. We ate 
the shebaits and we are entitled to 
carry on the worship and dispose of the 
offerings as we think to be best and 
proper in the interests of skeba. In 
Gossami Sri Gridharijt v. Romanialjt 
Gossami (I); Mohanlaljt v. Gordhan Lalji 
(2); Kunjamant Dast v. Nikunja Behary Das 
(3). The dedication was not in reality 
for charitable purposes. It was to benefit 
the direct line of heirs of the founders through 
males. I submit the Courts below have 
taken an entirely wrong view of the matter. 
The suit should have been dismissed. 


Babu Mahendra Nath Roy (with him 
Babu Mohesh Chandra Banerjee), for the 
Respondents.—The finding of fact is that 
the founder of the endowment had endowed 
for meeting the puja expenses and that 
descendants through females have always 
patticipated in the daily bhog. They dis- 
pute the validity of the said two objects 
but they have not shown any authorities 
for the proposition. Then the Courts 
-find that' this system must have had its 
origin in a direction given by the founders. 
I submit they are perfectly right, see 
Venkatachalapati v. Subbarayadu (4). Isub- 
.mit, therefore, the Courts are right in 
their decision. 


Babu Hira Lal Sanyal, replied in brief. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for declaration 
that the plaintiffs are entitled to 
participate in the bhog offered to three 
idols and for consequential relief. One 
Gopinath Chatterjee, the common ancestor 
of the plaintiffs and defendants, more than 
200 years ago, consecrated an image of Vish- 
nu. His sons Nandadulal Chatterjee and 
Durga Charan Chatterjee followed in the 


- (x) 16 I. A. 137; 17 C. 3313 Ind. Jury 211; 

.. 5 Sar. P. C. J. 350; 8 Ind, Dec. (N. S.) 541 (P. C). 

'" (2) 19 Ind. Cas. 337; 40 I. A. 97; 35 A. 283: 
17 C. W. N. 741; 11 A. L. J. 548; 17 C. L. J. 612; 
15 Bom. I. R. 606; (1913) M. W. N. 536514 M. 

“L. T. 27 (P. C). a 

(3) 32 Ind. Cas. 823; 22 C. L. J. 404; 20 C. W, 


N. 314. - 
(4) 13 M. 293; 4 Ind. Dec. (N. s.) 916, 
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footsteps of their father; each of them con- 
secrated an image of Siva, and Durga Cha- 
ran Chatterjee consecrated, in addition, an 
image of Kali. Temples were erected, those 
now in existence were consecrated in 1792 
and r80r and elaborate arrangements were 
made for the daily worship. Properties 
were also dedicated to secure the due per- 
. formance of the worship, though this is not 
directly evidenced by a written document. 
But the execution of a document is not 
essential for the purpose of a valid dedica- 
tion which may be inferred from applica- 
tion of proceeds and family conduct; 
-Muddun Lal v. Komul Bibee (5), Moonohar 


Ganesh Tambekar v. Lakhmiram Govindram . 


(6). Abhiram Goswami Mohant v. Shyama 
Charan Nandi (7). It is established that 
from a long time past, service lands have 
been held by persons who discharge various 
duties in connection with the temples and 
the worship, such as the dome who beats 
the drum-during the daily buja of the tha- 
kurs, the barber who supplies flowers and 
bel leaves for the puja and provides light 
at dusk in the temples, the gardner who 
supplies plantain leaves, the woodman who 
procures fuel, and the fisherman who sup- 
plies fish for the bhog. There is further 
evidence of the existence of a bund or tank 
which covers an area of 1100 bighas, of 
gardens and of other lands, the income 
whereof is regularly appropriated to meet 
the expenses of the puja including the bhog 
offering. It is not necessary to determine 
here whether the dedication was of the com- 
pletest kind known to the law; Jagadindra 
Nath Roy v. Hemanta Kumari Debi (3); 
or whether the property was secular, char- 
ged with a religious trust ; Ashutosh Dut? 
v. Doorga Churn Chatterjee (9). It is suffi- 
cient to hold, as the Courts below have done, 


(s BW, R. 42. 

(6) 12 B. 247; 12 Ind. Jur. 387; 6 Ind. Dec. 
(N. S.) 650. 

D g Jnd. Cas. 449; 36 I. A. 148 at p. 164: 
36 C. 1003; 10 C. In J. 284; 6-A. L. J. 857; x1 Bom, 
L.R. 1234; 19 M. L. J. 530; 14 C. W. N. r (P. C.). 
© (8) 31 0. A. d de 129; 8. C. W. N. 809; 6 
Bom. L. R. 765; I L. J. 585; 8 Sar, P. C. J. 
698 (P. C). 

(9) 6 I. A. x82; 5 C. 4385 C. L. R. 296; 
` Sar, P. C. J.. 58; 3 Suth P. C. J. 694; 3 Ind. Jur. 
571; 3 Shome L. R. 35 2 Ind, Dec. (N. 5.) 888 


* aya t 


that there is an endowment and that the 
income thereof has been and is applied fot 
the performance of the daily. worship of 
the idols including the offering of the bhog. 


The plaintiffs allege that they and theit 
ancestors, who are descendants of the found- 
ers through their daughters, participated 
in the cooked tice bhog from generation to 
generation till the first defendant obstruct- 
ed them on the 31st December 1914. The 
Courts below have concurrently found that 
the descendants of the founders in the male 
line have been the shebatts, and as their 
number increased they arranged amongst 
themselves to carry on the worship, as is 
common, by turns or palas. The Courts 
have further found that the descendants of 
the founders in the female line have ‘al- 


‘ways’ participated in the bhog after it has 


been duly offered to the idols. .From the 
long continuance of this arrangement, which 
has been i in operation now for several genera- 
tions, the Courts have come to the conclu- 
Sion that this system must have had its 
origion in a direction given by the founders. 
This was a legitimate inference, for 
as stated by Muthusami Iyer, io in 
Venkatachalapatt v. Subbarayadu (4), a 
rule of determination is looked for in 
the case of such institutions in their usage 
because it is an index to the intention of 
those who founded and endowed them and 
who have since kept them up; Greedharee 
Doss v.  Nundokishore Doss (10); 
Thackersey Dewraj v. Hurbhum Nursey 
(xi). The proof of the intention of the 
founder becomes almost conclusive where 
as here, the usage is immemorial, ouh 
intention may be presumed from a number 
of instances extendingover a limited period, 
provided only that the existence of an in- 
variable practice is made out by clear and 
unambiguous evidence; Raghubhushana v. 
Vidiavaridhi (12). 

The question thus arises, whether it was 
competent to the founder to direct that 
the skebaitiship shall be vested in his des- 
cendants through his sons, and that his 
descendants through his daughters should 
have the right to participate in the bhog 

no Marsh 573; 2 Hay 633. ° 

(11) 8 B. 432; 4 Ind. Dec. (s. 8.) 664., 

(12) 34 ind. Cas, 875. 
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offering. The first defendant, who alone 
amoazst the shebzits, contests the claim of 
the plaintiffs to participate in the bhog offer- 
ing, has not been able to invoke any general 
principle or to cite any authority in sup- 
port of his contention. Inthe words of 
Lord Mansfield in St. John’s College v. 


` Todington (13), a charitable corporation, in 


so far as itis charitable, is the creature of 
the founder. On this view, Lord Hardwicke 
had ruled -in Green v. Rutherforth (14), 
that the founder may provide for the Go- 
vernment and administration of his crea- 


ture and the application in. perpetuity 
-of the revenue; see also Philips 
v. Bury (15), which was ultimately 


decided by the House of Lords, Philips 
v. Bury (16) and contains an elaborate 
review of the rights of founders of charit- 
able and religious trusts. This is sub- 
ject to the reservation that a founder may 
not, unless special power has been reserved 
in this behalf, after the constitution of the 
corporation, vary the trusts or modify 
the application of the endowment or 
its revenues; R. v. Vice-Chancellor of 
Cambridge (17); Ex Parte Bolton 
School (18) Attorney General v. Dulwich 
College (19). These principles have been 
applied in the case of religious endowments 
created in accordance with Hindu Law. 
According to that law, when the worship of 
an idol has been founded, the shebaztship is 
vested in the founder and his heirs unless 
he has disposed of it otherwise, or there has 
been some usage or course of dealing which 
points to a different mode of devolution ; 
Gossami Sri Gridharwi v. Romanlalji Gos- 
sami (1); Jagadindra Nath Roy v. Hemanta 
Kumari Debt (8), Mohan Lalji v. Gordhan 
Lalji (2); Kunjamam Das: v. Nikunja Be- 
hary Das (3). There is no reason why the 
founder, who is competent to provide for 
the government and administration of the 
(13) (1757) x Burr. 158 at p. 200; 97 E. R. 245. 
(x4) (1750) 1 Ves. Sen 462 at pp. 468, 472; 27 E. 
R. X144. 
) . Raym 5;- Comb. 268; Holt 
D val E gs Carth 180; 1 Shower 
60: 2 T. R. 346; 91 E. R. goo. 


16 1694) Shower P. C. 35; 15 Ld. Jo. 441; I 
mu = L. 442; 2 T.R. 346; 4 Mod. 106; Skin 447; 


1E R 24 
(17) (1765) 3 Burr., 1647 at p. 1656; 97 E. R. 
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(58) (1789) 2 Bro. C. C. 662; 29 E. R. 367. 


(x9) (1841) 4 Beav. 255; 5 jur. 814; 49 E.R. 337. 


trust, should not be able to give a direction 
for its management, which is not incons‘s- 
tent with iis character as a religious gnd 
charitable trust. No doubt, as held in 
J uggut Mohini Dosseev. Sokheemoney Dossee 
(20), the grant once made cannot be re- 
sumed and is irrevocable; but so long as 
the foundation continues, the shebait is, 
on the one hand, bound to carry out all, 
legitimate directions given by the founder 
at the time of the establishment, and is, 
on the other hand, free to manage 
the trust without interference by him 
or his representatives; Teertaruppa v. 
Soonderajien (21). The testin each case 
is, whether the direction given by the 
founder is inconsistent with the nature 
of the endowment as a religious and charit- 
able trust and is a colourable device for 
the evasion of the law of perpetuities. There 
may be ‘room for controversy in a con- 
crete case, whether the dedication is in re- 
ality for a charitable purpose or is designed 
for private aggrandisement ; Fatmabibi v. 
Advocate General of Bombay (22) Limji Now- 
roji Banaji v. Bapuji Ruttonjr (23); Yeap 
Cheah Neo v. Ong Cheng Neo (24); Commis 
stoners of Income Tax v. Pemsel (25). But 
there is manifestly no room for such doubt 
in the present case. There is unquestion- 
ably a genuine and valid debulter which has 
been in existence for more than two centu- 
ries; the shebatishtp has been enjoyed by the 
descendants of the sons of the founder, 
at the sanie time , after the bhog offerings 
have been made to the idols, the descendants 
of the daughters of the founder have par- 
ticipated inthem. TheCourt will be slow 
to draw an inference which would defeat 
a right that has been exercised without 
question during so long a period as the pre- 
sent and unless such inference is irresis- 
tible the Court will presume ‘everything 
that is reasonably possible to presume, in 
favour of such aright. It is now well-set- 


tled that, as explained in Bhupati Nath 
(20) 14 M. I. A 289; 17 W R. 41; 10 B. L. R. 
19; 2 Suth. P. C. J. 512; 2 Sar. P. C. J. 23 20 E.R, 


95. 
á (21) (1851) Mad. S. D. A. 57. 
(22) 6 B. 42; 6 Ind. Jur. 253; 3 Ind, Dec. (y. s.) 


(23) 1x B. 441; 6 Ind. Dec. (N. 8.) 289. 
(24) (1875) 6 P. C. 381. 

(25) (1801) A. C. 531; 61 I. J. Q. B. 265; 65 I, 
T. 627; 55 J. P. 805. 
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v. Swmyrititivtho v. Ram Lal -Miira (26). 
There is a fundamental ‘distinction bet- 
ween a gift to a sentient being and an offet- 
.ing- or dedication to a deity. Subject to 
special usages to the contrary, the offerings 
do not become the property of the officiat- 
ing priest, but contribute to the mainte- 
mance of the shrine with all its rights, cere- 
emonies and charities; Givijanund Datta Jha 
v. Sailajanund Datta Jha (27); Maharanee 
Shibessouree Debia v. Mothooranath Acharjo 
(28); Chotalal Lakhmiram v. Manohar Ga- 
nesh (29); Ram Parkash Das v. Anand 
Das (30); Kaiyana Venkataramana Atyan- 
gar v. Kasturi: Ranga Aiyangar (31). We 
need not describe here in detail the normal 
type of continued worship of a consecrated 
image, the sweeping of the temple, the pro- 
cess of smearing, the removal of the pre- 
vious day's offerings of flowers, the presen- 


tation of fresh flowers, the respectful obía-' 


tion of rice with flowers and water, and other 
like practices. It is sufficient to state that 
the deity is, in short, conceived as a living 
‘being and is treated in the same way as the 
‘master of the house would-be treated by 
‘his humble servant. The daily routine of 
life is gone through with minute accuracy; 
the vivified image is regaled with the neces- 
saries and luxuries of life in due succession, 
‘even to the changing of clothes, the offer- 
jing of cooked and uncooked food, and the 
retirement to-rest. The dedicated food, 
known as bhog, is, after completion of the 
worship, distributed in. charity amongst 
members of the family as also among guests 
invited and uninvited; for inthe oldest Brah- 
minical writings hospitality is regarded as 
the discharge of a common debt to human. 
ity and the guest is honoured as a divi- 


. (26) 3 Ind. Cas. 642; 37 C. 128; 14 C. W, N, 32 
10 C. L. [.355- ` - 
^ (7)23 C. 945: 12 Ind. Dec. (N. S.) 429. 

(28) 13 M. I. A. 270; 13 W. R. P. C. 18: 2 Suth. 
P. C. J. 300; 2 Sar. P. C. J. 528; 20 E. R. 552 


nity. In our opinion, a direction that the 
descendants of the daughters of the founder 
Should participate in such a distribution 
of consecrated food, is in no way inconsis- 
tent with the purpose of the endowment. 
The pecuniary value of the bhog may be - 
and in the present case is insignificant from . 
a secular point of view. But to the pious 
Hindu, the worth of prasad or consecrated 
food, which has been dedicated to the deity, 
cannot be measured in money; and the 
right to participate in its distribution would 
obviously possess Special importance in 
the eyes of the descendants of the founder. 
Our conclusion is, that it was competent to 
the founder, not only to prescribe the line 
of succession to the shebatiship in the des- 
cendants of his sons, but also to direct that 
the decendarts of his daughters would be 
entitled to participate in the bhog offerings 
dedicated to the -idols established by 
him. 


The result is, that the decree made by the 
Subordinate Judge, in concurrence with the 
Triel Court, is confirmed and this appeal 
dismissed with costs. 


E.QN.G N.H. Appeal dismissed. 


(29. 24 B. 50, 2 Bom. L. R. 516; 4 C. W. N., 


(23,-26-1..À. .199, 199; 7 Sar. P. C. J. 559; 
Tad Dee 2) 72 E C.). : J 559; 12 
30) 33 Ind. Cas. 583; 43 I. A. 73; e 707; 
No N..802; 14 A. L. f 621; (1916) Ó wA 
406; 31 M. L. J. x; 18 Bom, L. R. 490; 3 I, W. 
556; 24 C, L. J. 116; 20 M. L. J. 267 (P. C). - 
(31) 38 Ind. Cas. 73 ; 20 M. L. T. 490; 31 M, L. 
-Je 777; 5 Le. W. 625; (1917) M. W. Ne 400 40 M. 
212. 
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BENI MADHO 7v. YUSUF HUSAIN KHAN. 


OUDE JUDICIAL COMMISSIONER’S- 
00.1 5 O0QURT... 7 07 
'. APPLICATION NO. .141 OF 1922. . | 
= March 12, 1923: i si 
Present : —Mr. Kanhaiya Lal, J.C. 
. Lala BENI MADHO . AND ANOTHER— . 
: PLAINTIFFS—ÁPPLICANTS.: . 
pa 7 — Caeersus 5. 50007 
,. MrR.. YUSUF HUSAIN KHAN AND'.^ 
OTHERS—DEEENDANTS—OPPOSITE PARTY. 
Civil Procedure Code ( Act V of 1908), O. I, v. 10. 
Suit concluded by -preliminary decree for sale— . 
Transferee prior to suit, addition of—Court,. jurts- 
diction of. . je aes ; : 

. A Court cannot direct a transferee prior to the 
suit to be made a party after the suit has been con- 
cluded. by-the passing of a preliminary decree for 
sale arid allow a suit to.bethus re-opened without 


the decree being set aside in any of the modes pro- | 


vided by law. . <` ` | 
í Raghunath. v. Sheolal,- 39 Ind. Cas. 849; 13 N. 

L. R. 69, followed. 
, Jotindra Mohan Tagore v. Bejoy Chand, 32 C. 483, 

Iahhmichand :Rewachand -v. Kachubai. Gulab- 


chand 11 Ind. Cas. 559; 35 B- 393. 13 Bom. lL.’ 


Keith v. Butcher, (1884) 25 Ch. D, 75° 53 


Re 517, 
a L. £. 203 4 32 We R. 378 and 


I. J. Ch. 640 ; 50 
Debendra Narayan Singh 
Singh, 54 Ind. Cas, 636 ; 24 C. W. 
I; T. 417, distinguished. 

The law gives a wide-discretion to add asa party 
to a proceeding a person interested in itso as to 
affect his prospective rights but not with re- 
trospective effect. . — 

' Application against an order of the, Sub- 
Judge, 
1922. _ | 
‘Messrs. Ram Chandra and Parbhu. Dayal, 
-for-the. Applicants. | M 

Mr. S. N. Roy, for the Opposite Party. 
. JUDGMENT.—1n a suit for sale on the 
basisofa mortgage effected by Yusuf Husain 
Khan, apreliminary decree for sale was pass- 
ed in favour of Beni, Madho aud Basant 
Rai against. Yusuf Husain Khan and seven 
other defendants. One of the defendants was 
Ram Lal, who is said to have purchased 
the. mortgaged property in execution of a 
simple money-decree, held by the Oudh 
Commercial. Bank, Limited, against Yusuf 


‘Husain Khan and Dildar Husain. The. 


decree was afterwards made absolute ; but 
on an application. made by three of the 
defendants it was set aside and the proceed- 
ing restored to the file. 
then made by Beni Madho and Basant Rai 
to implead Debi Das as a party to the pro- 
ceeding onthe ground, that he had purchased 
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v. Narendra Narayan ~ 
"N. x10; 30°C. . 


` bbai Gulabchand (3). "But both these cases 


[ 


Lucknow, dated the 6th November : 


action after the judgment had been pro-: 
nounced but had not been drawn üp- and" 
entered : the latter was a suit for accoünts, " 
in, which a. preliminary decree ‘had been: 


‘the appeal filed’ by the principal defendant . 
8 Ti ‘ n a Ai " n 
. (3) tz Ind.Cas. 5593 35 B. 393 ;, 13 Bom. LR... 


An application.wasS , 517. -oe - 
Ol (4) (1884) 25 Ch. P. 750753 I% J. Ch. 640; 56 I... 


* 


the rights of Ram. Lál on some: date: prio ` 


“to thé suit; but the plaintiffs were not awar 


of the said purchase at the time the: suit wae ' 


` filed. The Court below refused to implead ' 
Debi Das. 'Phe correctness of that order ' 


is impugned here in revision. 
(OSL; T. IO of-the Code of Civil Procedure 
gives wide powers to the Court'at any stage 


of the proceedings to direct that thé name ~ * 


of any person“ who ought:to have bee 
joined, or whose presence before the Court 
may‘ be materially necessary in order to. 


| enable -the Court to effectively and com- - 
pletely adjudicate upon the questions in : 
issue, may be'added.- But, as observed in -: 


Raghunath v. Sheolal (I), that power can 


ordinarily be'exercised only in proceedings ' 
not concluded by a decree, unless the person `’ 
, to be--added is a subsequent: transferee. ~ 
Debi Das had purchased the rights of Ram ` 


Lal prior to ‘the suit,'and he ought to have 


been impleaded before the preliminary decree ` 
for sale was passed. "Ihe learned Counsel . 


for the decree-holders relies on the decision 
in Jotindra Mohan Tagore v. Bejoy Chand (2) 
and Lakhmichand | Rewachand v. Kachw- 


were suits for partition, and the proceedings 
were continued against the person added 


from the stage at which he was added. 


In the present case, Debi.Das rightly or 
wrongly questioned the right of Yusuf 
Husain Khan to make the mortgage, and the 


entire proceedings.anterior to the passing . 


of the preliminary decree may have to be 
re-opened. r i Xt d 

A reference has.also been made to the 
decisionsin Keith v. Buicher (4) and Debendra 
Narayan Singh v. Narendra Narayan Singh 
(5). In the former case certain puisne 
mortgagees were. added to a foreclosure 


passed in favour of the plaintiffs, and after - 


B 
aon “ 
Poe pee | 

4 x 


(1) 39 Ind. Cas; 849; 13 N. I. R; 69. D sk 7 
32 C. 483.. s 
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T, 203; 32 W. R.. 378 


J- 417. 
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(5) 54 Ind. Cas, 636 ; 24 C. W; N. 110 30 C. I, 
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| against. that decree had been dismissed, 

certain pro forma defendants, who were 
- algo entitled to accounts from the principal 
defendant, had asked to be transferred to 
the; category of the plaintiffs, in order 
that such portion of the money as migbt 
be then due.to them on accounts may be 
awarded to them. The transposition of 
those defendants didnotin any way disturb 
' the effectiveness of the preliminary decree. 
In-the present case, the suit cannot be 
re-opened till the preliminary decree for sale 
is. set aside, and it can only be set aside in 


any of the modes provided by law. Till . 


itis so set aside, Debi Das cannot be added 
as.a new defendant. ‘The law gives a wide 
discretion to add as a party to a proceeding 
a person interested in it, so as to affect his 
prospective rghts but not with retrospec- 
tive effect. 

The application is, therefore, dismissed 
with costs. | 


GOH Application dismissed. 


n: BAHORE HIGH COURT. 

FIRST CIVIL APPEAL No: 2528 oF 1919. 

5 March 28, 1923. : 
Prosini —Mr. justice Broadway and Mr. 

de un Justice Harrison. 

_INDER SINGH—PLAINTIFF—. 
APPELLANT 
VEYSUS 
| DYAL SINGH-—DEFENDANT— 
RESPONDENT. . 

- Registration Act (X VI of 1908), s. 17—Con- 
siruction of document Agreement to sell—Registva- 
tion--Contvact Act (IX of 1872), s. 16—Undue 
RP of shind— Punjab Colonisation 
of’ Lands Act (V of 1912), s. 19— Agreement by 
tenant -to sell proprietary rights. when acquired, 
legality. of. - 

In order to decide whether a document requires 
registration ‘urider sectibu 17 of the Registration 
Act, the document should be considered as a whole 
and due ‘weight, should be given .to the general 
tenor ‘and sense of the document. 

A bilateral.agreement to sell immoveable property 


which ‘does not create-or declare any riglits in the | 


PAPAN does not require. registration. [p.103 3, col, 


“Sardar Partab Singh .v.. Lala K arm, Chand, 
184° P. R. ‘1889, followed. ' 


INDIAN CASES, 


| (1923 


Hardit Singh v. Behari Lal, 29 Ind.-Cas. 3053 
9 P. L. R. 1916; 104 P. W. R. 1915, Mangamma 
v. Ramamma, 16 Ind." Cas. 587; 37 M. 480; 12, 
M. L. T. 262; (1912) M. W.:N. 917, and . Jat Mal 
v. Beli Ram, 33 Ind. Cas. 948; 35 P. R. 1916; 
52 P. W. R: 1916, referred to. 

The fact that at the time of executing an agree- 
ment to sell the vendor was in a distressed state of 
mind and was anxious to dispose of the property 
does not amount to proof of undue influence. [p. 
.[p. 1033, col. 2; p. 1034, col. 1.] 

An agreement by a Government tenant to 
transfer proprietary rights in the lands comprising 
the tenancy as soon as those rights ate acquired 
does not offend against.the provisions of section 19 : 
of the Punjab Colonisation of Lands Act and is 
in no way illegal. [p. 1034, cols. x & 2.] . 

' Hussain Khan v. Jahan Khan, 18. Ind. Cas. 
5;58 P. R. 1913; 48 P. LD. R. 1913; 36 P. W. R. 
1913 and -Nathu v. Allah Ditta, 64 Ind. Cas. 18; 
3 L. 92; 3: I. L. J. 505; (1922) A. I OR (Li) 287, 
‘followed. 

First appealfromthe decree of the Senicr 
Subordinate Judge, Lyallpur, dated the 


20th. October 1919. 


‘Mr. Ram Chard - M a tor A 
Appellant. 

Bakhshi Tek. Chand, for the | Re- 
spondent. - 
"^ JUDGMENT. 





sued for specific Mal eae of an agree- - 
ment to sell 22 squares of land together 
with certain rights for Rs. 10,760. "The 
defendant ` pleaded that this agreement 
on which the plaintiff relied. was 
inadmissible in’ evidence for'want of 
registration ; that it had been obtained 
by the-excercise of undue influence ; that 
even if it was a valid agreement the sub- 
ject-matter was a-right im the tenancy ' 
of which the transfer was void by section 
I9 of Act V of 1912 and, finally, that this 
was not a case where specific performance * 
of the contract should be decreed. ‘The 
Senior Sub-Judge came to the conclusion 


sible in evidence as it was an agreement 
toselland not a sale and did not trans- 
fer or create any rights in immoveable 'prop- 


erty. He further held that there had been ` 


no exercise of undue influence but ‘that 
the circumstances of the case- together | 
with the price fixed for the land which ke. 
held to be inadequate though not ** grossly 
inadequate, ” 


‘taken of the defendant. He, therefore 


refused to give a decree for specific pe- 


t 
ay ` € "E 1 Ta ar 
2 


“that the document in question was: - admis- - 


showed that the parties to ' 
‘the agreement were not on, an equal footing 
' and that an unfair advantage had been 


^ 


. W. R. 
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formance:and awarded Rs.2,000 as damages. 
“From this decision the plaintiff has appealed 
and the defendant has presented cross-ob- 
jections ‘contending that -the agreement 
was .inadmissible in evidence ; that undue 
influence had been ex2rcised ; that the 


' "amount allowd for damages is excessive; 


and that section 19 of Act V of 1912 
bars the suit. The plaintiff, on the other 
hand, asks for specific performance and 
in. addition for the sum of Rs. 2,000 fixed 
as a penalty in case of failure to carry 
out the terms ‘of the agreement. 
points for decision are, therefore, (1) whether 
the document in question is a sale or merely 
an agreement to sell; (2) whether “undue 
influence has been proved; (3) if not, 
whether the circumstances surrounding the 
bargain are such as to justify the with- 
holding. of a decree for specific performance 
and if not, what damages, if any, should be 
allowed,- and (4) whether the suit is barred 
by section I9 of Act V of 1912. 

On the first point we have been referred 
to many authorities and more especially 
Hard Singh v. Behari -Lal (x), Sardar 
Partab Singh v. Lala. Karm Chand (2) 
and Mangamma v. Ramamma (3) and:as 
against these to Jat Mal v. Beli Ram (4). 
The question, however, depends on the 
interpretation which we , place 
actual ‘words used in the document and 
more especially the concluding words of 
the main portion ‘of the deed which 
-run as follows.:—'' The land has, at: "any 


‘tate, been -sold and -the vendee has 
become ‘entitled to it. I am simply entitl- 
ed to receive Rs. 9,000." As against 


these two sentences .the deed. throughout 
speaks of-an agreement to- sell, for instance, 
“ I have agreed to sell the above: mentioned 
property for Rs. I0,000 and the sum of 
interest, etc.—to Inder Singh—-who -has 
agreed to ‘purchase this land.—I. have at 
-present .received Rs. 1,000 by way of eara- 
est money. Rs. 
..received before the Sub- -Registrar, Lyallpur, 
at the time a the completion of the sale and 


(x) 29 Ind. Cas. 305; 9 P, LR, 1916 ; 


1915. 
2) 184.P. R. 1889. 
"(3) 16'Ind. Cas. 587; 37 M. 480; 12 M. L. "T. 
| 262; (1912) M. W..N. gr;. 
ip VPE E 45: 35 P. R. I916; 52 P, Ww. 
R. 191 
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9,000 is agreed to be. 
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registration. " And "E Sp shall complete 
the. sale in favour of the vendee.” "The 
execution, therefore, of a further deed was 


clearly contemplated but this is immatesial : 


if the ‘present deed actually did transfer any 
rights, The following sentence also occurs: 
“ The vendee has been put-in possession of 
the land sold " though it is admitted that, 
asa matter of fact, ihis has not occurred; 
and in conclusion the final paragraph rttas:* 
= I have, therefore, executed this agreement 
in favour of Inder Singh, vendee, so that 
it may .serve as an authority. I have 
secured an agreement to the same effect 


from Inder Singh, vendee." We have con- 


sidered the document as a whole and have. 
given due weight to the general tenor of the 
terms , recited, and we are of opinion that 
the üse of the words “ the land has, at any 
rate, been sold" when read together with the 
remainder of the document, the concluding 
paragraph of which showsthat the document 
was, bilateral, and after taking every thing 
into account, we find, agreaing withthe Trial 
Court and on the same reasoning as is to 


be found in Sardar.Pariab Singh v. Lala. 


Karn Chand, (2 p that the general sense 
of the document is thatit is an agreement 
to sell and does not create or declare any 
rights in the immoveable property. 

"Om the point of undue influence, 
Counsel has laid stress on the fact that the 
defendant ‘had lost his wife and that 
there is some oral evidence to the 
effect that he had lost his head as a result 
and that he wasin a position to be domi- 
nated by the Will of the plaintiff. It is in 
evidence that, soon after the death of the 
defendant’s wife, he found it impossibe to 
carry on the cultivation of the land in 
suit es well as his other: land on the 
Jhang Branch, which was at some distance, 
and that he had failed to -reclaim - one 
half of the land in suit. It is also in evi- 
dence.vhat in October r918.the defendant 
had obtained the necessary Fards and made 
the same over to Narinjan Das. with: the 


request that he should find a purchaser . 


for the land and it was in accordance with 
this request that Narinjan Das brought 
the ` plaintif and defendant together in 
order to enter into this contract. All, 


therefore, that: can- be. said .to. have been ; 


shown by the evidence led on the subject 
is, Hiat the defendant Was in a. distressed 


j 

j 
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State of mind and was anxious to dispose 
' of this portion of his property. From these 
facts it is impossible to infer the exercise 
of'any undue influence. As showing that 
the circumstances were such that the “plain- 
tif, while not exerting any undue influcuce, 
took unfair advantage of the defeadant’s 
position, the Senior Sub- -Judge has relied 
„On the inadequacy of the price paid as found 
"Dy him and the presence of the petition- 
writer atthe time the bargain was struck. So 
far as the adequacy of the pricc goes, the 
evidence on the record is practically of no 
value. ‘It is shown that two squares of land 
were sold:in the same Chak at about the 
same time for Rs. 12,000, but it is clear 
from the sale-deed that the full condition 
had been fulfilled. The whole of the land 
had been reclaimed, a well and 8 kotkas had 
been constructed while the land in suit had 
not been fully reclaimed and the buildings 
had not been completed. Under the circum- 
stances, it is wholly impossible to come at 
a clear finding as to which property fetched 
the better price and even if the two squares 
realized a little mote it is impossible in our 
opinion to hold that the price was not ade- 
quate. Five years before the defendant 
had paid Rs. 133 an acre and the present 
price is 165 per acre. Undue importance 
has been attached to the presence of the 
petition-writer or rather a presumption 
has been drawn by the Senior Sub-Judge 
from his presence, and evenif he was unduly 
acting ‘and arrogated to himself the duties 
of a broker as opposed to a peXtion-writer 
it is notshownthat he acted in favour of the 
plaintiff rather than in favour of the defend- 
ant who apparently engaged him in the 
first instance. Having regard more especially 
to the explanation to section 12 and sub- 
clause (3) of section 20 of the Specific Relief 
Act we find thatno sort of reason has been 
shown in this case why specific performance 
should not be declared as to what was 
actually sold and whether section 19 of 
Act V of 1912 acts as a bar to this suit we 
follow Nathu v. Allah Dita (5) and Hussain 
Khan v. Jahan Khan (6) and hold that the 
present agreement to transfer the pro- 


(5) 64 Ind; Cas. 18; 3 1. 92; 3 LOL. J. 505; 
(1922) A.. I. R. (L. 287. 
"^ (6) 18 Ind. Cas. 5; 58 p. Re 1913; 48 P. L. R. 


1913; 36 P, W. R. 1913. x 
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ness 
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‘prietary rights as soon as, ed was: 


in no way illegal. The sale-deed provides . 
for a penalty of Rs. 2,000 which, under the 
circumstances, is most excessive and we 
allow Rs. 50 as damages for the breach which 
we consider as reasonable. We, therefore, 
accept the appeal in so far as to decree 
the specific performance of the contract to - 
sell and allow Rs. 50 damages for ‘the 
breach. The cross-objections are dismissed, 
and as to the costs the successful plaintiff ' 
will recover #ths of his costs throughout the 
litigation from the defendant. 
Z. X. Appeal partly allowed. 


$ 


OUDH JUDICIAL COMMISSIONER'S - 
COURT. 

‘Civi, REVISION No. 103 OF 1922. - 
November 2, 1922. 
Present:—Mr. Daniels, A. es 
PULAI—DEFENDANT—APPLICANT l 
ve/SUS 
RANA UMANATH SIN GE PrAImTIBE— 
OPPOSITE PARTY. 

Civil Procedure Code.(.dct V of 1908), s. 115, ° 
OQ: X X I I I,r. x (2)—Withdrawal of-suit— Revision. 


Where,ingranting an application for. the with- 
drawal of a suit with permission to bring a fresh 


suit, the Court fails to consider whether the - 


grounds alleged in the application .came within 
r. x of O. XXIII of the Civil Procedure Code, the 
High Court will interfere in revision. 


Application against the order of the 
Sub-Divisional Officer of Salon and Dal- 
man, District Rae Bareli, dated the 21st 
August 1922. 

Mr. S. N. Roy, for the Applicant. 

Mr. Ali Muhammad, for the Opposite 


Party. 

JUDGMENT. —This is an. application 
for revision of an order aera 
the plaintiff permission to withdraw - 
suit under O. XXIII, r. I, with x 
mission to bring a fres h-suit. The order 
"was passed by an Assistany Collector. 


in an arreats of rent case, thed » zeein which 


would be appealable to the + ivil Coür, 
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and it is not disputed that this Court has 
jurisdiction, The reasons for which with- 
drawal was applied for are not of the kind 
recognised by O. XXIII, r. 1, sub- 
clause (2). These were that the defend- 
ant had removed the grain (the suit was 
one for rent in kind) and, therefore, the 
plaintiff would not be able to get his money 
and also that the defendant alleged that 
he had paid the rent which the plaintiff 
denied. It has been contended before me 
that, assuming the order to be wrong, it 
was' one which the Assistant Collector 
had jurisdiction to pass and, therefore, this 
Court’ could not interfere. If the learned 
Assistant Collector had applied his mind 
to the question whether the reasons alleged 
for withdrawal were such as came within 
the rule under which he purported to give 
permission, there would be much force 
in this contention. It appears from the 
record, however, that he never applied his 
mind to this question at all. He gives 
no reason whatever for allowing the plain- 
tiff permission to bring a fresh suit and it 


is quite clear that if he had considered. 


the language of the section fora moment 
such permission could never have been 
iven. There is ample authority that the 

igh Court can and willinterfere in revision 
in such cases. As an instance, I need only 
refer to the case of Rajendra Lal Sur v. 
Atal Bihari Sur (1). 

.I allow the application and set ‘aside 
the lower Court’s order. The lower Court 
will proceed to dispose of the case from 
the point at which the proceedings had 
.Ieached when that order was passed. 
- The applicant will get his costs in this 
Court. 

W. C. A. Application allowed. 


(1) 39 Ind, Cas. 969; 44 C. 454; 25 C. L. J, 455. 
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PATNA HIGH COURT. 
MISCELLANEOUS APPEAL NO. 4I OF I92I. 
March 2r, 1923. " 
Present —Mr. Justice Das and Mr, Justice 
Kulwant Sahay. 
Maulvi JAMIL AHMAD-—PETITIONER— 
APPELLANT 
VEVSUS 
. Babu KESHO DAS AND OTHERS—OPPO: - 
SITE PARTY— RESPONDENTS. 
Execution of | decree —Sale— Application for 
postponement of sale—Order . declaring that if 
fresh postponement was applied for damages would 
be awarded, legality of — Ordev, whether executable. 
One ‘of several judgment-debtors applied for 
postponement of an execution sale. The Court 
granted the application on payment of costs and 
also directed that if a fresh postponement was 
asked for damages would be awarded to the 
decree-holder at a certain rate. Subsequently, an- 
other judgment-debtor applied for postponement 
of the sale in respect of one of the properties in 
which he was interested and this was granted. 
After several applications for execution had been 
made, two of the judgment-debtors again 
applied’ for postponement of the sale. -This was 
granted on payment of costs but the Court made’ 
an order that damages at the rate mentioned in 
its first ordershould beincorporated in the account. 
This order was subsequently modified on the appli- 
cation of the two judgment-debtors who had made 
the last application and the Court directed that the 
decree-holder would be at liberty to recover the 
damages by a separate execution and that they 


: should not be incorporated in the account. The 


decree-holder made an application for execution 
of the first order for realisation of the damages 
more than three years after the date of the. order. 
directing the inclusion of the amount of damages in 
the account , but within three years from the order 
modifying the previous order and directing 
separate execution for realisation. of damages : 
Held, (x) thatthe Executing Court had.no juris- 
diction to direct that in the event of a fresh ap. 
plication for postponement damages would be 
awarded to the decree-holder; [p.1037,col. 2.] : 
(2) that the order having been made onthe 
application of one of the judgment-debtors was . 
not binding on the other judgment-debtors;  [p. 
1037, col. 2.] Nah 
(3) that the second application for postponement : 
of the sale having been made by another judgment- 
debtor in respect of the property in which he was 
interested did not attract the. operation of the 
order directing the award of damages; [p. 1037, 
L3; ; 
" (4) that none of the ortlers passed by thé Court 
actually awarded damiages to. the decree-holder 
against all the judgment-debtors, so that noneof 
the orders was capable of execution; [p 1038, 
ory hat assuming that the first order was capable 
of execution and that it came into operation when 
the second application for postponement was made‘ 
the application for execution was barred by time 
having been made more (han three years after 
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the date of the second application for postpone- 
‘ment; [p. 1038; col. 1.] — | 

: (6) that.the last order directing that the amount 
ofthe damages should be excluded from the 
a@count and that the decree-holder should be at 
liberty: to realise the damages by a separate exe- 
- cution did: not operate to give a fresh start of limi- 
. tation to the drerea-holder inasmuch as it was 
made onthe application of two of the judgment- 
debtors and not of the decree-holder. (p. 1038, col. 


2. : 
 ansesiiasieods appeal from an order oi the 
Subordinate. Judge, Third Court, Patna, 
dated the 8th January, xoer. 
. - Messrs. Mohammad Hasan Jan and S. 
~ Sultan Ahmad, for the Appellant. | 


Messrs. S. M. Tahir, P. N. Sinha, N. b. 


. Ghose, N.-C. Sinha, K. Hussain and B. N. 


E 


Gliese, ‘for ‘the Respondents. - 
TE . JUDGMENT. — 
"UKulwant. Sahay, J.—This is an appeal 
. "against the order of the Subordinate Judge 
- of Patna, datéd the 8th January 1927, 
- dismissing the appellant’s objection to the 
execution ofa decree. On the 4th of Septem- 
ber 1905 a mortgage decree was passed 
against Musammat Bibi Fasihan. Execu- 
tion was once taken out of the decree in the 
life time of Bibi Fasihan in the year 1908, 
which was dismissed in March r9ro. Bibi 
Fasihan died, and fresh executions were 
taken out against her heirs. The fourth 
application, for execution was filed on the 
4th of. October 1912 which was registered as 
Execution Case No. 115 of 1912. In the 


course of this fourth execution .an applica- 


tion was made on the 27th of November 
1972 bySatyid Abdul Fateh alias Muhammed 
Umar, one of the heirs of Bibi Fasihan, 
praying for postponement of thé sale, and 
on ‘that date an order was passed upon 
. that application to the following eifect:— 
* It is ordered: that-the sale be postponed 
on payment of Rs. roo as cost but if the 
judgment-debtor will take further' time 
after. fresh proclamation they will have 
to give damage at the rate of 6 percent. 
per annum in addition to the interest given 
“in the decree as the decree-holder had been 
much. troubled. with frivolous objection." 
The cost:of Rs. 100 awarded under this 
order was paid and the sale was adjourned. 
In the course-of the said execution proceeding 
a petition was filed by Muhammad Kali- 
muzzafar, another judgment-debtor, on the 
 $6th „June, 1913, praying for postponement 
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of the sale of onè of the properties, and the 
Court allowed the prayer and postponed 
the sale of that property which was lot No. 3. 
That execution case was ultimately dis- 
missed on 22nd July r914. Fresh execution 
was taken out on the r7th September 
1914 which was dismissed on the 30th of 
July rgrs. On that very day, t.e. 30th 
July 1915 another application for execution 


was filed, and it was registered as Execütion. 


Case No, x15 of 1915. On the 25th Septem- 
ber 1915 two of the judgment-debtors, 
Musammat Bibi Habiba and Muhammad 
Abul Fatah alias Muhammad’ Umar, again 
applied for postponement of the sale, and 
the Court was on that date again pleased 


to postpone the sale on payment of Rs. roo. 


as cost to the decree-holders. The order 
of the 25th September 1915 after postponing 
the sale and awarding Rs. 100 as cost to the 
decree-holders proceeded as follows: “It 
has been brought to my notice by the 
decree-holder’s Pleader that, in accordance 
with the order No. 7 of 27th November 
1912, passed in Execution ` Case No. 115 of 
1912, they are entitled to get damages 
at 6 percent. per annum on the decretal 
amount should the judgment-debtors again 
apply for time. I have seen that order 
to-day and I find that the order directs 
damages at 6 percent. per annum to be 


given to the decree-holders in addition to the’ - 


usual interest allowed in the decree. It 
appears that the judgment-debtors again 
applied for time and so the order should 
be now put in force. The Vakils for the 


aforesaid judgment-debtors raised no objec- 


tion to the above order being enforced, 
I direct accordingly that afresh proclamation 
be issued fixing the 24th November, after 
incorporating the damages at the above rate 
in the account if it is not already included 
in it, the date from which the damage is to 
be calculated being the 16th June 1913 
which was the next sale day after the passing 
of the order referred to above."  There- 
after, it appears that two objections were 
filed on behalf of Bibi Habiba and Abul 
Fateh alias Umar to the effect that they 
were not bouad by the order of the 27th 
November 1912 under which damages were 
allowed in Execution Case No. 115 of 1912 
and that the amount of the damages should 
not be included in the account of the decrec 
which is a mortgage-decree. By an order 


* 


* 
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datéd’ the 23rd. February 1916, the Court 
disallowed the first objection but allowed the 
second objection and ordered that “the 


item. of damages be excluded from the 
account, which the decree-holders are at 


liberty to realize by a separate execution. 


On the 21st February 19r9 the decree- 
holder applied for execution of the order 
of the 27th of November 1912 for realization 
of the damages awarded under that order. 
‘This application was dismissed on the 
26th of March Igro. A second application 
for execution of the same order was made 
on the ryth April xgrg which was dismissed 
on the 26th November 1919. "The present 
application for execution of the order of the 
27th of November 1912 was made on the 
oth of December 1919. In the meantime, 
sometime in the year 1918, the estate of 
Bibi Fasihan was placed in the hands of a 
Receiver whonow represents all the judg- 
ment-debtors, the heirs of the original debtor 
BibiFasihan. The Receiver filed an objection 
to the execution of this decree on the ground 
that the Court had no jurisdiction to award 
damages and even if it had all the parties 
being not.represented, the Receiveris not 
bound thereby; secondly, that the execution 
was barred by limitation, and, thirdly, that 
the order awarding damages is in the 
nature of a penalty and that order should 
not be executed: The learned Subordinate 
Judge, by his order dated the 8th of January 
1921, has disallowed the objections, and the 
present appeal is preferred by the Receiver 
against this order. The points taken by 
the learned Counsel on his behalf .are: 
(i) that the order awarding the damages 
was illegal and is not binding onthe Receiver; 
(2) that there is no order which is capable 
of execution, and (3) that in any event 
the application for execution is barred by 
limitation. 
As regards the first diccns. it is argued 
on bekalf of the decree-holders respondents 
that the Court had power to put the parties 
io terms on granting adjournment of the 
sale, On reference to the order of the 
27th of November 1912, it appears that the 
Court did, as a matter of fact, award Rs. roo 
as cost before postponing the sale. The 
further direction for payment of damages 
was “in the event of a fresh application 


for-postponement being made at some 


ature date. Now, the sale was postponed 


l 
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judgment-debtor, Kalimuzzaffar. 


decree, 
-a consent order and, therefore, all the 


- 7 -— , ~ 8 a Fe +4 Y " 


on the 27th of November 1912 at the 
instnace of only oae of the judgment- 
debtors. The other judgment-debtors did 
not apply for postponement and the applica- 
tion af Abul Fateh of the 27th of November 
1912 related not to all the mortgaged proper- 
ties but only to the property with which 
he was concerned.’ In my opinion, thé 
Court had no jurisdiction to make an order 
awarding damages for an event which might 
or might not occur at some future time. 
On the 16th of June ror3 the sale of one of 
the properties, namely, lot. No. 3, was 
postponed on the application of another 
The other 
judgment-debtors’ did not on that date 
apply for postponement of-the sale of their 
properties, and assuming that the order 
of the 27th of November 1912 awarding 
damages was a good order so far as Abul 
Fateh was concerned, the fresh application 
ior postponement made by Kalimuzzafar 
on the 16th of March could not bring. into 
operation the effect of the order of the 
27th of November 1912. 

The next order, which is of importance, 
is that of the 25th of September 10915. 
Now, that order was passed-on the aplpica- 
tion of only two of the judgment-debtors, 
Musammat Bibi Habiba and Muhammad 
Abul Fateh alias Muhammad Umar. By 
that order the Court merely ordered that 
the damages awarded by tlie order of the 


‘27th November 1912, should be -calculated 


aud incorporated in the account for the 
sale of the mortgage properties. ‘This order 
of the 25th of September 915 did not 


‘independently award any damages ; itsimply 


ordered the damages to be incorporated in 
the general account under the mortgage 
It has been argued that this was 


judgment-debtors are bound by it, but on 
reference to the order-sheet it would appear 
that the consent was given only by the two . 
judgment-debtors, Musammat Habiba and 
Muhammad Umar, the other judgment- 
debtors do not appeaf to be parties to this 
order and it does not appear that this 
order was passed in their presence or that 


-they were consenting party thereto. 


The next order which it is necessary. to 
notice is the order of 23rd February 1910. 
Now, this order again was made on the 
application of the said two judgnient- 
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debtors,: Bibi .Habiba: and Abul . Fateh, 
and by this. order the order of the 25th of 
september 1915 was cancelled and it was 
- Ordered that the damages should not be 
‘incorporated in the general account under 
. the mortgage-decree, and the decree-holdcrs 
were at liberty to realize the damages by 
Separate execution. This order also is 
. not-an. order. which awarded damages and 
Which.is capable.of execution. The order 
-- of the 25th of September. 1915 directed 
the damages to be incorporated in the 
. general account, while the order of the 23rd 
lebruary 1916 directed that the damages 
- : Should be excluded from the general account: 
Therefore, there is, as.a matter of fact, 
no order awarding damages at 6 per cent, 
-per.annum. which is binding on all the 
judgment-debtors and which is capable of 
. execution ; and, in my opinion, the objection 
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of November 1912 be held to be a valid 
and binding order it came into operation 
on the r6th of June 1913 when application 
for postponement of the sale was made for 
the first time after that order, and the 
application of the 21st February 1919 
being beyond three years from that date 
was barred by limitation. In this view 
of the matter, the objection of the Receiver . 
must ba allowed and the order of the Court 
balow set aside. 

The result is that this appeal is decreed 
with costs. 
Das, J.—1 agree. 


Z.K. Appeal allowed. 


„of the Receiver who now represents all the _ 
judgment-debtors is valid and it must . 


.be held that the order of the 27th of Novem- 
ber 1912, ifit be held to be an order which 
. is capable of execution, is not binding on 
all the judgment-debtors, and the orders 
.of the. 25th of September .19x5 and 23rd 


.. February 1916 are not orders awarding. 


damages which are capable of execution. 
In the next place, it contended that the 
order sought to be executed isthe order of the 
27th of November igri2. I have held that 
this is not an order which is capable of 
,execution inasmuch as it.does not award 
damages independently but it makes a 
conditional order that, in the event of any 
future, application for adjournment, the 
- judgment-debtors will have to pay damages 
, and no order has yet been made, as a matter 
of fact, awarding the damages. But, assum- 
., ing that the order of the 27th of November 
I912 is capable of execution, the application 
which was for the first time made for the 
execution ofthat order onthe 21st February 
I9r9 was barred by limitation. It is said 
that the order of the 23rd February 10916 
saves limitation, but that order was made 
, on the application 0f two of the judgment- 
.debtors, and. it, merely directed that the 
, damages. should not be included-in the 
general account of the  mortgage-decree. 


There was: no application by the decree- | 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE | 
NO. 952 OF 1921. | 
February 26, 1923. 
Present:—-Mr. Justice Ross. 
Babu POONIT SINGH-—DEFENDANT--— 
APPELLANT 
VEYSUS 
KAMAL SINGH AND oTHERS—~PLAINTIFES 
RESPONDENT'S. 
Ejectment, suit for-—Possession, persons in— 
: Necessary parties. . 
In a suit for ejectment, it is neither necessary 
.nor proper to join any person who is merely in 
receipt of the rents and profits of the property 
‘Sought to be recovered. But it is necessary that 
all persons, who are actually in physical possession , 
of it should be made defendants. 

Kashi v. Sadashtv Sakharam Shet,, 2x B. 229; 
ri Ind. Dec. (N. $.) 154 and Musammat Bhagwati 
Kuer v. Jagdam Sahay, 62 Ind. Cas. 933; 6 P. 
L. J. 604; 2 P. L. T. 471, referred to. 

Appeal from a decision of the District 
Judge, Gaya, dated the 23rd February 
1021, affirming a decision of the Munsif, 
Tnird Court, Gava, dated the 21st Janu- 
ary 1920. 

Messrs. Sultan Ahmad, C. C. Das and 

.Katlaspati, for the Appellant. 


© Mr. Jalgobiad Prasad Sinha, tor the Re- 


spondents. 
JUDGMENT.—The ‘relevant facts are 


, holders on that date and it cannot be said 
that.. thatorder gave a fresh.start to the 
. +: period of limitation. Ifthe order of the 27th 


these. One Jawad Hossain had a “takhta 
.of 3 annas 15 kauris and odd in Mauza 1s- — 
-mailpur Bharthu of which 2 annas rQ dams — 
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“‘mukarvari to one. Bal Gobind Singh; 
.1907, he mortgaged 7 annas II dams shore 


POONIT SINGH 7, KAMAL SINGH. 


“and odd was-milkiat.and o dams and: odd 
| mukarrari.. 


His wife Bibi Barkatunnissa 
-had also a takhta of 4 annas 7. dams and 
odd milkiatintetest. ‘This share eventually 
came to Jawad Hossain so that he ned in 
all 7 annas 8. dams and odd. Besides this, 
he had xo dams and odd share which .was 
In 


in the two /akhias without specification 
whether milkiat or  mukavrari interest 


-was conveyed. This property was dd 
tually purchased .by the plaintifis . 


execution of a decree for sale in a suit = 
a- mortgage and they.took delivery of pos- 


. session. In the meantime, Jawad Hossain 


had settled Plot No. 2388 within these tak- 


. hias with the defendant who built a house 


on it. The present suit is for possessien 


" = this land and for the removal of build- 


ing. 


Both the Courts below have decreed the: 


suit. 
Two poirts are urged in second appeal: 


. (1) that the plaintifis are part proprietors 


- ouly and Jawad Hossain.is a necessary 


party and that no decree can be passed in 
his absence, and (2) that thereis am estoppel 
against the plaintiffs by reason of the fact 
that in the Land Registration Department 
-of the Collectorate they have been registered 
An respect of the ro dams share which is 
in mukarrari to Bal Gobind Singh and con- 
sequently they cannot now deny: that Jawad 


. Hossaiü has still a share of 10 dams oi two 


takbtas above-mentioned which he. was free 
‘to.deal with. "There is nothing in the second 
contention as an independent point, be- 
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mubarrari:to Bal Gobind Singh or the 10 
dams mukarrari share of Jawad Hossain and 
that this could only be determined in the 
presence of Jawad Hossain,. It was pleaded 


by- the ' defence that the plaintiffs. were . 


only part proprietors and could not main- 
tain the suit. Now, this e1gument, in my 
opinion, misconceives the nature of tne suit 
"Ile persons to.be.made de~ a 


-fendants in an ‘action of ejectment, t.e., to 
be named inthe writ, are all the tenants in 


- covered. 


possession of the land, etc., sought to be re- 
The persons who have a tight 
to defend in an action of ejectment are any 


persons named in the writ, and any peison 


-494/and 495. 


, are 
.the property. should ‘be made’ defend- 
. ants. 
proper to join any person who is. merely 


who is in possession by himself’ or his “té- 
naut:’? Dicey on Parties to an Action; pages 
“ Strictly, all persons who 
actually in- physical possession of 
. Tt neither . NOT 


is. ' necessary . 


in receipt of the rents and profits of the | 


-land,’’, Bullen. and‘ Leak's Precedents. of 
Pleadings, 7th Edition, page 877. ‘The suit 


is, therefore, properly constituted without 


' màking- Jawad Hossain a party.: It is true 


that he might have come in to defend ‘the 


cause the suit on the mortgage was brought '- 


‘on the 27th February 1915, whereas the 


' sattl-ment with tne defendant was made not 


` ber r9r5 and in.that 

"were. criminal proceedings under section - 
Conse- : 
: quently, there was no acquiescence on .the 


v" 


 befofe April 1915. . 


It is, therefore, subject 
to. the result of the mortgage suit.. More- 
over, the house building begar in Novem- 


144 of the Criminal Pròcedure Code. 


plaintiffs , part. . 
'The first contention was strongly pressed. 


. very month there: 


suit; but he did.not do so, and the defence 


never required that. he should. be made.a 
party. The defendant is admittedly tne 
tenant in possession. He is; therefore, 


- the necessary, and the only necessary party 
-to the suit: Kaski- v. Sadashiv Sakharam 
' Shet (1) and Musammat Bhagwati Kuer 


v. Jagdam Sahay (2). It follows; therefore, 
that there is no defect of parties in tbis suit. 
The plaintiffs have proved their title to the 
property as against the defendant. That 
has been found as a fact. The defendant 


.is the. person in possession. All necessary 


parties are, therefore, before the Court. 
The appeal is dismissed with costs. ` 


NOE. Appeal dismissed, l 


(1) 21 B..229;11 Ind. Dee. (N. S)- 1 154 
P. f. a 


(2) 62 Ind. Cas, 933; 6 P. L. J. 604; 2 


(471 


“It was suggested that the decision of the : 


quéstion at’ issue involves the construc- - 


tion of the ntortgage-bond in order. to ascer- 
. tein whether the. mortgagor included in 
‘the mortgage the .Io dams me share in 


E 
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KHUSHI MUHAMMAD 7. HAYAT, 
| - ‘LAHORE HIGH COURT. 

‘SECOND CIVIL’ APPEAL No. 2800 OF 1922. 

e. c7 April 27, 1923. 

"Uv - Present:—Mr. Justice Campbell. 

" KHUSHI MUHAMMAD—DEFENDANT 
EMIL — APPELLANT 
NUN. ^ VEISMS 

| CO HAVAT-—PLGAINTIFF—RÉSPONDENT. 

‘Construction of document— Exchange, deed of— 
Suit for possession of property received in exchange— 

, Limitation — Limitation Act (IX of 1908), Sch. 

x, Avis. 113, 144. : * 

A suit was compromised and the compromise 
recited'that-the parties had exchanged certain prop- 
erties and that the, exchange would ' be. effected 
on a.certain date. Plaintiff .sued to recover the 
property. which, under the compromise had been 
agreed to be transferred to him; 7 

Held, (1) that, read as a-whole, the meaning of 


the compròmise was that the exchange. would. 


take place on a future date ; 
(2) that, therefore, the suit was one for specific 


performance of'a contract to hand over the. owner- - 


‘ship rights in the property in-suit on a certain date 
and not „for. possession of. property in which 
the ownership rights had passed completely by 
the deed of compromise ; E i 

" (3) that the'.suit was, consequently, governed 
by Art. x and not. by Art. 144 of Sch. I 
‘to the Limitation Act. E 

Talewar Singh v. Bahori Singh, 26 A. 497 ; A. 


W. N. (1904) 72, relied on. 


"Basheshar Nath v. Devi Pershad, 19 Ind. Cas. 
411; 20 P,- R. 1913 ;101 P. W. R, 1973; 185. P. 
+R 1913, distinguished... . me. FE 
Second appeal from a decree of the 
Senior Subordinate Judge, Gujrat, dated 
‘the 15th ‘August. 1922, .reversing that, of 
the .Munsif, First Class, Gujrat, dated. the 
.a3rd May, 1922. rr a 
Mr. Sagar Chand, for the Appellant. '. 
Sayad. Mohsin Shah, for the. Respondent: 
JUDGMENT.—In the suit from which 
this. second appeal has arisen Hayat was 
the plaintiff and Khushi. Muhammad the 
defendant. ` oe : 
In 1909 the plaintiff brought a suit against 
the defendant for a certain plot of land. 
The suit terminated in a compromise em- 
bodied: in a déed presented to the Court, 
of which the material portions aré as fol- 
lows:— l a 
“ Jae mutdawtya khola mat apna makan 
sakunati yant ek kotha wa chulhant wa sahn 
ke muddat ne muddalia No I ko de diya 
hai. Us ke tabadla men muddalia No, x 
ne apna makan muddat ko de diya hat. Fari- 


ANDIAN"GÀSES, 


= 


-by the Courts below, > 


, R. 1913 ; 185 P. L. R. 1983. 


` 


e ` [102 
 Me2y 
is 


~~ 


gain apne apne makanat ki lakkriyanw utar 


levenge aur bagi chaukhanda waghaira ka 
tabadla hasab indiaj bala hoga. Yakam Ma- 


ghar Sambat 1966 ko." - - ; 


No decree was passed in terms of.this 


compromise- and- the suit was- dismissed. 


The plaintiff, on the 3oth of July, 1920; 
brought the-present suit for ‘possession of 
the subjects mentioned in the compromise 
as transferred or to be transferred to him, 
The Trial Court dismissed the suit on the 


ground that the plaintiff had rescinded 


the coütract to exchange but on appeal. 


this decision was reversed and theplaihtiff's 
claim was decteed. In second appeel-to 
this Court it is contended that the suit ` 
‘was barred by limitation: the Article appli- 


cable being No. 113 aiíd-not No. 144 applied 


Ihe: defendant-appellant ‘relics , upon 
Talewar Singh v. Bahori Singh (x) a. case 
which was:-considered and distinguished 
in Basheshar Nath, v. Devi Pershad (2). The 
latter case, however, does not apply to the 
facts before me, for there the compromise 
Was ar agreement which recognised the 


title of each set of claimants to the-property | 
im suit as an already subsisting. title and. | 


which left nothin to be done by any ‘party 
in future with a view to'conveying to an- 
other party his share in the property. Talewar 


Singh v. Bahori Singh (1) has more: resem- 
‘lance to the present case 
is’ also a difference. lt-dealt with certain 


although there 


‘suits which were referred to arbitration 
and -the arbitrator's award was passed 
in terms ofa compromise entered.into bet- 


“ween the parties. The award set out the 
‘terms of the compromise according to which * 


the parties had arranged: to: transfer the 
one to the other different portions of the 
property which was in‘dispute. In a subse- 


"quent. suit'it was held that the Article 
applicable to the claim put forward for the 
"recovery of the property dealt.with in the . . 
‘compromise was Art, . 
144, sincethe agreement of: compromise 


II3 "and not ` Art. 


entered- into was’ one which nécessarily 
had to be enforced specificially. before the 


"suit for possession’ of the property under 
the compromise could be maintained, 


(1) 26 A-497; A. W:N.(1904) 72. . — * 
- (2) 19-Ind. Cas. 411-;20' P: R. 913; ror P. W,. 


- 


€ 
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. The whole question tutns upon the inter- 
pretation of the. words of the compromise 
with which we are dealing aud, rcad as a 
whole, their meaning to my mind is that the 
exchange of properties had not taken place 
' but was to take place on a future date, that 
is to say, on the Ist of Maghar Sambat 1966, 
after the wood-work of the houses had been 
‘removed. It has been argued for the es- 
‘pondents that the words de diya hai mean 
that the transfer was already an accomplished 
. fact and that it was an executed contract. 
"The.whole document, however, has to be 
tread’ and the later words /abadla hasab 
indraz bala hoga Yakam Maghar Sambat 
'I966 are very explicit. ` 

The suit then was for specific performance 
‘of a contract to hand over the owàership 
tights in the property in suit on a certain 
‘date and not for possession of. property 
in which the ownership rights-had passed 
completely by the -deed ‘of- compromise. 
Art: xr3 governs: thé suit which thus 
was out of time, since rst Maghar 1966 is 
équivalent to 22nd November 1909. 

I accept the appeal, set aside the decree 
of ‘the lower Appellate Court and dismiss 
the suit with costs throughout. ^. -. 

N.'K. Appeal accepted. 


: | CALCUTTA. HIGH ‘COURT. 
APPEAL FROM APPELLATE DECREE NO. 171r 
| OF 1920. i 
: January 5,1923. . 
Present :-—Mr. Justice Walmsiey and > 

l . Mr. Justice B. B. Ghose. | . 

ANANTARAM BHATTACHARJEE — 
.. DEFENDANT No. I—APPELLANT . 

"2 .0 UEFSMS a 0, 7o a 
HEM CHANDRA KAR. AND OTHERS— 

l PLAINTIFFS-—RESPONDENTS. 

- Limitation Act (IX of 1908), Sch. I, Arts. 62, 120 
—Money wrongfully taken under bona fide claim. 
ie for vecovery-— Limitation-— Art. 62, interpreta- 

on of. i Y LC 

The plaintif and the defendant were owners 
of two contiguous villages. There being. a 
dispute between them with regard to the 
ownership’ of some lands, the latter were 
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from the Collectorate 


CASES; | ^IO4I 
attached .under section 146 , of -the Crimina 
“Procedure ‘Code, the profits pertaining thereto being 
deposited in Court. The. defendent withdrew gomg 
of the amount deposited from Court as representine 
his share of the profits of the land attached.: The 
plaintiff sued for declaration of his right to the land 
and for recovery of the sum withdrawn, on the 
allegation that the land attached being in his 
village the money deposited in Court was his- 
It was‘ urged that it” being a suit for money 
payablé by” defendant for. money #eceiyed” 
by defendant for the plaintiff's use, it was governed 
e of the Schedule I to the Limitation 
RE 4 
Held, that it could not be said by any means that 
the defendant . received the money for the usé of 
the -plaintiff-and that-as he withdrew it honestly 
believing.that he was entitled toit, the plaintiff's 
Suit to recover it, was governed by Art. 120 and not’ 
Art. 62 ofthe Sch. I to the Limitation Act.  , 
.Gurudas Pyne v. Ram Narain Sahu, 10 C. 860 ; 
IY I. A. 59 ; 8 Ind, Jur. 322 ; 4 Sax. P. C, J. 548; 
5 Ind. Dec. (N. $.) 575 (P. C), relied on. l 
The plain meaning of the wordsin Art. 62 of the 
Sch. I to the Limitation Act should` be given 
effect to without having recourse to any technical, 
rules of English Law regarding forms ~ of ` action. 


X 


[p. 1044, col. 1.) 

Appeal against a decree of the. District. 
Judge, Bankura, dated the 16th of March 
1920 affirming that. of the Subordinate: ` 
Judge of that district, dated the ‘22nd 
of April 1919. AM 
- Babu Bijoy Kumar Bhattacharjee, for the- 
Appellant.—The defendant No. I “is the 
appellant. . The appeal arises out of a: 
suit for recovery of money. The- 
plaintiffs and the defendants are owners, 
of two contiguous Mouzas, Ghola:: and. 
Kangore respectively. There was some. 
dispute about some lands each” . party 
claiming itto be theirs and in the. result the: 


lands were under attachment under: section 


146, ` Criminal Procedure Code, till :1916.. 


Subsequently the dispute ended in.a'coni- 


promise. Inthe present suit plaintiff claims. 
to recover from me the sums:I withdrew: 
as profits of Mouza: 
Kangore and also for a. declaration. of 
title to the lands insuit. Both the Courts 
have.. decreed the suit, My point is, 
first, that the question of title cannot 
be gone into inasmuch as it is 
bound by res judicata by vircue of previots 
suits" between the same parties relating. 
to.the- lands in suit. My next point” 
is that the claim to recover money is: bar- 
red by limitation under. Art. 62. of the’ Lis 
mitation :A&ct,: See - Mahomed’ Wahid v. ` 
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` ANANTARAM BHATTACHARJEE V. HEM CHANDRA XAR, 


‘Mahomed Ameer (1). The principle laid down 
there has been followed in several cases. 
See also Sinclair v. Brougham (2). I submit 
on these grounds the judgment of the Court 
below is unsustainable. 

Babu Manmatha Nath Mukerjea, for the 
Respondent.—The appeal is concluded by 
findings of fact. The question of res judicata 
was not raised in the Courts below. Even 
if so, the previous suits did not relate to 
the present lands as those judgments show 
and nothing was adjudicated on the question 
of title. As regards ‘limitation, the case 
is covered by Art. 120. English Law will 
not apply. See John v. Dodwell & Co. (3) ; 
Gurudas Pyne v. Ram Narain Sahu (4). 

Babu Bijoy Kumar Bhattacharjee, replied 
in brief. 

JUDGMENT. 

Ghose, J.— This appeal arises out of a 
suit for recovery of certain sums of money 
withdrawn by the defendant No. x from the 
Collectorate which has been decreed by 
both the Courts below. The defendant No. 1 
.is.the appellant before us. The relevant 
facts which give rise to the argumentsin this 
Court lie within a narrow compass. The 
plaintiffs are the owners of a village named 
Ghola in mukurrari tight while the de- 
fendant No. 1 and the:defendant No. 3 are 
` theowners of a contiguous Mouza called Kan- 
gore. The defendant No..3 owns five-sixths 
of Mouza Kangore and the defendant No. I 
one-sixth share. Some time in 1907 there was 
a dispute between the defendant No. 3 and 
the plaintiff’s predecessor-in-interest with re- 
gard to some lands, one party alleging that 
. the lands appertained to Kangore and the 
other that they appertained to Ghola. The 
/ lands were attached under section 146 of the 
Code of Criminal Procedure and remained 
under attachment up to the year 1916. In 
consequence, several suits were brought by 
the defendant No. 3 for establishment of his 
right to these lands and the dispute bet- 
ween the defendant No. 3 and the plaintiffs 


D 32, C. 527 3; 1 C. Le F.. 167. 
(2) , (1914) A. C. 398 ; 83 L. J. Ch. 465 ; rrr L. T. 
1; 58 S. ]. 302 ; 30 T. L. R. 315. 
(3). (1918) A. C. 563; 87 L. J. P. C. 92 ; 1x18 L. T. 
661 ; 34 T. In R. 201. ; 
(4) 10 C. 860; 11 I. A. 59; 8 Ind. Jur. 322; 4 Sar. 
P. C. J. 548; 5 Ind. Dec. (N. S.) 575 (P. C.). 


terminated in a compromise. In the mean- 
time, the defendant No. x withdrew from the 
Collectorate certain sums of money repre- 
senting his share of the profits of the lands 
which had been attached as appertaining 
to Mowza Kangore on various dates, £. e., 
tIth.May 1913, roth June 1913, 7th 
January 1916 and 18th January 1916. 
The plaintiffs commenced this suit on 
the 16th March 1917 for declaration of 
their right to the lands, for determination 
of the northern boundary.’ of their 
Mouza and also for recovery of the 
sums withdrawn by the defendant 
No. 1, on the allegation that the lands 
which had been attached being in 
their Mouza Ghola the money in the Col- 
lectorate was their money. It has been 
found by the lower Appellate Court that 
the lands are situated within village 
Ghola and that the plaintiffs were 
entitled to the entire sum in déposit in 
the Collectorate, and accordingly a 
decree has been made in favour of the 
plaintiffs. The defendant No. 1 urges 
that the decree of the lower Appellate 
‘Court is erroneous, first, on the ground 
that the claim with regard to the sums with- 
drawn by the defendant No. x from 
the Collectorate on theirth of Mav and 
the roth of June of the year 1913 is barred 
by limitation, and, secondly, that the ques- 
tion as regards the title to the land is barred 
by the rule of res judicata. Certain other 
objections were raised with regard to the 
process of reasoning by which the learned 
judge came to the conclusion that the lands 
were included within the plaintiff’s Mouza 
Ghola, but I do not think they can be 
urged in second appeal. ; 

The second point as regards the guestion 
of res judicata may be very shortly dealt 
with. It is based upon this fact: In the 
year 1906 thedefendant No. 1 brought a suit 
for recovery of his one-sixth share of. Mouza 
Kangore in which the plaintiff's predecessors 
were impleaded as defendants as those per- 
sons also laid a claim to Mouza Kangore. 
The present defendant No. r obtained a 
decree for what he claimed. It does not 
appear that any question was raised or decid- 
ed as regards the lands now in dispute. 
The learned Judge finds that in that case’ 
no question as to the boundaries between 
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the villages was decided and that the suit did 
not cover any lands of Ghola and also that 
the plaint in that case does not show that 
these lands were included in it. The plea 
of ves gudicata with regard to Suit No. 193 
of r906 does not, therefore, appear to be 
sustainable. 

Another argument was raised with re- 
gard to this plea of res judicata. The defen- 
dant No. 1 brought a suit in 1916 for parti- 
tion of the lands of Mouza Kangore and the 
plaintiffs in the present suit were implead- 
edas defendants. Itis said that they object- 
ed to the boundaries given in the plaint 
of Mouza Kangore and the Court found 
that the boundaries given inthe plaint were 
correct. It, however, appears from the judg- 
ment in that suit which has been read over 
to us, that the question as to what lands were 
included within those boundaries was left 
open and it cannot be said that the lands 
now in dispute were the subject of adjudi- 
cation in the suit of r916in any way. ‘The 
argument that has been, addressed to us 
on this matter does not also appear to have 
been raised in either of the Courts below. 
This plea of the appellant also fails. 

The question as regards limitation is\one 
of some difficulty. The appellant argues 
that the suit is governed by Art. 62 of the 
first Schedule to the Limitation Act, as it 
should be held that this was a suit for money 
payable by the defendantNo. 1 to the plain- 
tiffs for money received by the defendant 
No. 1 for the plaintiff’s use. Apart from 
authorities,itis difficult to understand how 
it can be said that the defendant No. 1 when 
he recieved the money received it for the 


plaintiff’s use. The defendant No. 1 with-: 


‘drew the money which was in deposit in the 
Collector’s Office as being the profits of the 
lands of Mouzah Karigore which had been 
attached under the orders of the Magistrate 
and he took the money as owner of Kangore. 
The defendant No. r apparently had good 
reason for believing at the time that the 
money was really his. It cannot, there- 
fore, be said by any process of reasoning 
‘that the defendant No. 1 received the money 
for the use of the plaintiff. The defendant 
No. I, however, relies upon several cases in 
support of his contention that, under these 
circumstances, he should be. considered to 
have received the money for the plaintiffs’ 
. The principal case on which he relies 


“aa 
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is the case of Mahomed Wahib v. Mahomed 
Ameer (1). The facts’ of that case 
by themselves do not raise much difficulty,’ 
because in that case one co-mortgagee 
received the entire sum of money due 
to himself and another co-mortgagee from 
the mortgagor and the other co-mortgagee 
brought the suit to recover his share 
of the money. It may be said in such. 
a case that the defendant had received 
the money on behalf of and for the 
benefit of all the co-sharers. But certain 
observations in the judgments of that 
case appear to support the contentions 
of the appellant. The real difficulty 
seems to be that, in construing the words 
of Art. 62 of the Limitation Act, the 
Courts in some of the cases have considered 
that that Article refers to all cases where 
an action for money had and received would 
lie at Common Law in England. : 

The Common Law form of action for money 
had and recieved grew out of the circum- 
stances that at Common Law in England 
an action im personam is maintainable only 
on contract or on tort. Where, therefore, ` 
an action was not based on tort arid the- 
plaintiff was unable to establish any con- 
tract by evidence, it was found necessary 
to have recourse to a fiction of a promise to 
pay "implied in law" in order to give 
relief to the plaintiff and to meet the jus- 
tice ofthe case. The history of this form of 
action and the reasons which led to its ex- 
tention are set forth in the case of Sinclair 
v.. Brougham (2). (Speech of Lord Haldane; 
L. C., at pages 415-417, and of Lord Sumner 
at pages 454-456). Itis pointed out by Lord 
Sumner that this was said to be a “liberal” 
action, in thatit was attended by a minimum 
of formality, and was elastic and readily 
capable of being adapted to new circumstan- ` 
ces. There does not appear to be any 
sufficient reason why this artificial form of 
action should be imported in this country 
in order to decide whether a suit would come 
under Art. 62 of the Limitation Act. In 
India, law and equity are administered by 
the same Courts, which are untrammelled by 
any technical rules as to the form of an ac- . 
tion in giving relief to the plaintiff where 


the defendant has received money which 


according to the justice of the case he ought 
to refund. ‘The observations of the Judicial 
Committee in the case of John v. Dodwel} 


023044, l 
^— .ARJUN V, CHBAGANLAL. n 

. ? 666. (a). furnish an illustration of this 
vjéw. In my.opinion the plain meaning of 
the: words in Art. 62 of the Limitation Act 
. Should be given effect to without having 
. ‘recourse tò any technical rules of English 
^ Law regarding forms of action. The plain- 
tiff in this case is equitably entitled to the 
money as the profits of his lands, which the 
- defendant No. x withdrew although honestly 
believing that he was entitled to it. Inthe 
case of Gurudas Pyne v. Ram Narain Sahu 
(4) their. Lordships-of the Privy Council 
observe:-'"The suit is.to enforce an equitable 
claim on the part of the plaintiffs to follow 
the proceeds of their timber and, finding 
them in the hands of the defendant to ' make 


him responsible for the amount. That does. 


"not fall either within Art.. 60 (Article 
‘No. 62 of the Act of 1908) or Art. 48, but 
comes within Art.. 118. (Art. 120) as ‘a 
suit for which no period of limitation i$ pro- 
vided elsewhere in this Schedule." These 
observations apply to this case, and it falls 
within: Árt. 120. In my judgment, there- 
fore, no part of the plaintiff's suit is barred 
by limitation. | g l 
The appeal, - therefote, fails and is. dis- 
missed with ‘costs. 
"Walmsley, J.—I agree.  . 
N. X, Appeal dismissed. 
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. NAGPUR JUDICIAL COMMISSIONER’S 
: co i ^ 
SECOND CIVIL APPEAL No. 198 OF 1922. 
i . February 5, 1923. 
‘Present:—Mr. Hallifax, A. J. C. 
- ARJUN AND ANOTHER— 
PLAINTIFFS—ÅPPELLANTS 
VEYSUS 
CHHAGANLAL AND ANOTHER— 
» DEFENDANTS— RESPONDENTS, 
Hindu Law—Mitakshara— Joint family—Mort- 
gage by father—Liability of sons—Decree against 
father, whether can be ve-opened — Debt without con- 


.^. sideration, whether binding. 


In a' suit on a mortgage brought against the 
father in his representative capacity, the sons can- 
not re-open a decree. againsthim except on the 

;ground-that the debt for which the mortgage was 
given was not binding om them under the Hindu 
Law: [p: 1045, col. 1.] 
Dhwdaábai v. Narain, 66 Ind. Cas. 239; 3 N. L. J. 
. 733 (1922) A. I. R. (N.) 28, Motiram. v. Asaram 
Ram Gopal, 53 Ind Cas. 776 ; 16 N.L. R. 64 ‘and 
Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39.A 4375+21 C. W. N. 698; 1 P. L.-W. 557; 


. 


INDIAN. CASES, 


zemindar 


^ [1903- 


: 15 A. In J. 437 ; 19 Bon. LR. 498p 26 C. Li Jorr 


33 M. L. J. 14 ; (1917) M. W. N. 439; 22 M. Ie To. 
22 ; 6 L. W.213 ; 44 I. A. 126 (P. C), relied on. 
Under the Hindu Law, the sons are not bound. 
by a debt contracted by their father which is 
“illegal or immoral.” The term “illegal or im-- 
moral” is used .as a translation.of the word Avya-- 
vaharika in the texts, and includes the various. 
kinds of debts specified as coming within that . 


. Category. These inelude debts which are without 


consideration. [p. 1045, col. 2.] EE 

if a debt contracted by the father of a joint 
Hindu family is without any consideration; it is 
illegal or immoral and is not binding on the 
sons. [p. 1045, col. 2.] | ' 

Chakauri Mahion v. Ganga Proshad, xa Ind, Case 
609 ; 39 C. 862; 16 C. W. N. 519; I5 CL. J. 228,7 


~ 


relied on. 


Appeal against the decree óf the District 
Judge, Bhandara, dated 7th January - 1922. 
in Civil Appeal No. ‘92-of rgar. l 

Sir Bipin Krishna Bose and Mr, P. N, 
Rudra, forthe Appellants. E^ 

Messrs. Gupta and Eraksha, for. the: 
Respondents. ; < 


JUDGMENT.— The two appellants“ are 
the sons of Wanosa ‘Teli with” whom as 
a joint Hindu family they ‘owned’. a one-. 
sixth share as inferior proprietors in the 


_ Village of Dhongargaon. ‘The right they held 


was very probably not exactly that of 
inferior proprietors properly ‘so ‘called but 
it was an exactly similar subordinate 
tight created by the  zemindar him- 
self in 1874; nothing however hinges 
on the exact character of their tight ‘in 
the village. On the Is5th of July 1890 
the zeminday Dajiba Babu, who owed 
Rs. 2,500 to the defendants, executed mort- 
gage-deed (Exhibit D-3) in their favour: In 
this he mortgaged his full proprietary rights 
in Dongargaon ‘and another village, assign- 
ing to his mortgagees the right to-recover 
the land revenue: from the subordinate 


‘proprietors. All the latter also: joined in 


executing the mortgage promising to pav ` 
the land. revente to the mortgagees and not 
to the’ zemindar, and undertaking further 
that if the zemuündar should in‘ any year 
realise it from them they would make a 
second payment of the same amount to 


the mortgagees.. As security, each of them 


mortgaged his subordinate. rights in the 
village. : 


(2) On the 25th of June 1896 the present 


Satu . Bapu executed . another 
mortgage (Exhibit P-z) in favour of the 
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defendants for. a consideration of Rs. 5, 699- -8-3 
which included a sum of Rs. 2,000 due on 
the previous mortgage. Wanosa, with the 
other subordinate proprietors, executed this 
in the same way as they--had executed 
the mortgage of 1890,and for three years paid 
the land revenue to the mortgagees. In 
the three following years, however, it was 
' recovered from them by the Government 

‘on behalf of the . zemisndar who had failed to 
pay it. In 1906 the mortgagees sued on the 
bond of 1896 and on the 17th of July 1907 
obtained a preliminary decree for foreclosure 
which covered Wanosa’s one-sixth share 
in Dongargaon with other property. This 
was made final on the 21st of March 1908 
. and the mortgagees took possession of the 

"property on the 7th of July 1908. The 
two appellants filed the suit out of which 
‘this appeal arises for possession of their 
two-thrids -share of the property alienated 
by their father Wandsa, that is to say, a one- 
ninth share in the subordinate proptietary 
tights in the village, on the ground that he 
had no tight to alienate it. 

(3) The only ground on which ie learned 
Counsel for the respondents resisted the 
claim in this Court was the contention 
that as the property had already passed 
out of the joint Hindu family the plaintiffs 
can challenge their father's alienation only 
on the ground ef his debt being illegal or 
immoral. The question was discussed at 
‘length by a Full Bench of this Court of which 

I was a member in Dhudabat v. Narain 

(xt) and it was held unanimously that the 

ruling of the Bench of this Court in Motiram 

v. Asaram [Ramgopal] (2) was correct 
"The placitum in the latter case was as fol- 
lows: “Ina suit on a mortgage brought 
against the father in his representative 
capacity, the father represents the entire 
joint family, and the sons cannot re-open a 
decree against him except on grounds per- 
sonal to themselves, e. g., that the debt, for 
which the mortgage was given was not bind- 
ing . ou them under the Hindu. Law.” 
, But if in regard to an admitted or proved 
existing . debt of their fathers the sons are 
only entitled to plead that it was ilegal 
‘or immoral} it must be admitted that they 
are also entitled to plead that there was 

1) 66 Ind. Cas. 2 N. 

E SA us 239: 5 N. L. J. 73; 

: (2): 53 Tad. Cas.776 916 NL. R 64. - 


"d 


INDIAN CASES; 
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'Xo45: 


— 


no debt of their fathers existing at the time 


‘at aH, and there is no difference between 


that and the plea that thefe was no debt ‘of 
their father's existing at the time which was 
of such a nature as to justify an alienation 
of their shares for its satisfaction. That 


no such debt existed in this case is clear 


from the ruling of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh (3) the 
controversy in respect of which has been 
set at rest by their, Lordships' judgment 
in Chet Ram v. Ram Singh (4). 

(4) It appears to me, however, that 
the claim ` must succeed equally 
even if the plaintiffs can .attack 
their father's alienation of their shares 
only on the ground that the debt 
for which he made it was “illegal or im- 
moral,” for the reason that it has been con- 
clusively proved to have been contracted 
without any consideration. The only lia- 
bility that Wanosa undertook in the mort- 
gages was to pay the amount of the land re- 
venue over again to the zemndav's creditor 
if the zemindar broke his contract -with 
the creditor and realised himself the land 
revenue which he had assigned, and it was 
for failure to do this that the decree for 
foreclosure was obtained -against Wanosa. 
Tt is clear that there was no:consideration 
whatever for this almost preposterous 
undertaking. The term “illegal or im- 
moral" is used as a translation of the word 
Avyavaharika. Asummary of the eight kinds 
of debts coming within that category which 
are specified in the texts is given in the judg- 
meat of Mukerjee, J., in Chakkauri Mahton 
v. Ganga Proshad (5) and iucludes “promises 
without consideration," so that this debt 
has been shown to be, “illegal or immoral ” 
in the sense in which that expression is 
used in this connection. 

(5) The decree of the lower Appellate Court 
will accordingly be set aside and the de- 


L. 4 
W. N. 455; 4 U. P. Io 'R.( 
. C) 1922; um A. 
m. L., R.123: 27€ 

y "J. 114; 37 C. Le ]. 79 (P. C). | 
12 Ind. Cas. 6093 39.6. 862; 16-C, W. N. $193 uu 
(d: 228. 
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fendants will be ordered to put the plaintiffs 
. in possession of a one-ninth share in the 
willage of Dongargaon. They willalso pay 
all the costs of this litigation. 

N. H, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEAL No, 165 
OF 1922. 
February 16, 1923. 7 
Present -—Mr. Kanhaiya Lal, J.C. 
Nawab QAMAR JEHAN BEGAM— 
DEFENDANT—APPELLANT 
VEY SUS 
BANSIDHAR—PLAINTIFF AND ANOTHER— 
DEFENDANT— RESPONDENTS. 

Higdu Law— Alienation . by — widow— Legal 
necessity— Recitals in deed, value of. 

In the case of an alienation by a Hindu widow 
the recitalsin the deed assume greater importance 
by efflux of time, especially when proof of actual 
enquiry into the necessity justifying the deed þe- 
comes unayailable. But where the transferee 
from a Hindu widow happens to be alive and is ex- 
amined and disbelieved on the existence of a neces- 
sity forthe loan, no presumption in favour of such 
a necessity can be drawn from the mere fact of 
a recital to that effect in the deed. [p. 1047, col. 1.] 

Nanda Lal Dhur Biswas v. Jagat Kishore, 
36 Ind. Cas. 420; 43 I.A. 249 at p. 252; 20 
M. L. T. 335 31 M. L. J. 563; (1916) 2 
M. W.N.336;41. W.458;18 Bom. I. R. 868; 
x4 À.I.].1103;24 C. L. J. 487 ; 3 P. L. W. I; 21 
'C. W. N.225; 44 C. 386; 10 Bur. L. T. 177 (P.C. 
referred to. 

Thefactthata bondistaken by a Hindu widow 
inlieu of a portion of the consideration for an 
alienation by her negatives the existence of anim- 
mediate necessity for that money. [p. 1047, col. x.] 

Appeal against decree of the Third Addi- 
tional District Judge, Lucknow, dated 6th 
February 1922, upholding that of the 
Additional Sub-Judge, Lucknow, dated 
22nd March 1921. 

Messrs. Wazir Hasan and Wasi Hasan, 
for the Appellant. ° 

Messrs. A. P. Sen, Puttu Lal and Makund 
Behari Lal, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-respondent 
for the recovery of possession of a certain 
house with shops situated in Mohalla Hateh- 
gaij, Lucknow. The allegation of the 
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plaintiff was, that Cheda was the owner 
of the said house and shops with the sakan 
lying in front of the same, and that after 
the death of Cheda, Musammat Janki. 
wrongfully sold the said property to Sheo 
Prasad in lieu of Rs. 2,000 on the 14th May 
1886 without any legal necessity. Musam- 
mat Janki died in December 1918. ‘The 
plaintiff claims to be the next reversionary. 
heir of Cheda. The defendants are the 
heits of Satyid Nazir Hasan, who had 


purchased the said property from Sheo 


Prasad on the r6th March 1888. The 
Courts below found that there was no legal 
necessity to justify the sale, except to the 
extent of Rs. 360, which were taken to 


.pay a debt due by Cheda. 


The sale deed recites a prior mortgage of 
the house and some of the shops effected 
by Chedain favour of Ali Bakhsh for Rs. 350 
on the 3rd March 1884 and another prior 
mortgage effected by Musammat Janki 
in favour of Brij Lal in respect of another 
shop for Rs. 300 on the 31st October 1885 
and purports to leave Rs. 650 with the 
vendee for the payment of the said mortgages. 
It also purports to acknowledge the receipt 
of the balance of the consideration partly 
in cash and partly by the execution of a 
bond by the vendee in favour of the vendor. 


"At the time of the sale, the vendor seems 


to have asserted that the money was 
required for the payment of the debts 


aforesaid, and for the purposes of the Gaya 


ceremonies and the like; but, beyond the 
two mortgages above referred to. no other 
debts are specified. Cheda appears to have 
died some time between the dates of the 
above two mortgages. No evidence wag 
produced to show that the bond of the 
21st June 1884 or the bahi debt credited in 
the mortgage of the 31st October 1885 
was due by Cheda. “here is no recital 
to that effect in. the deed of mortgage. 
No presumption can, therefore, be drawn 
in favour of the existence of a legal necessity 
j ustify the mortgage of the 31st October 
1885. 

As regards the other necessity recited in 
the sale-deed, the Courts below disbelieved 
the evidence of Sheo Prasad; and, in the 
absence of circumstances rendering it prob- 


able that Musammat Janki requiret money 


for the performance of the Gaya ceremonies, 
it is difficult to raise a presumption merely 
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from the fact of a recital in the sale-deed 
in favour of the existence of such a necessity. 
As observed by their Lordships of the 


Privy Council in Nanda Lal Dhur 
Biswas v. Jagat Kishore (I) it is 
well established, that such  recitals 


cannot by themselves be relied upon for the 
purpose, of proving the assertion of fact 
which they contain, foritis obvious, that if 
such proof were permitted, the rights of 
reversioners could always be defeated by 
the insertion of carefully prepared recitals. 
“Where all the original parties to the transac- 
tion are dead, all those who could have 
given evidence on the relevant points have 
grown old, or passed away, a recital con- 
sistent with the probability and circum- 
stances of the case has greater importance 
and cannot be lightly set aside. But the 


person in whose favour the sale was effected ' 


in.this instance is alive and was examined 
and:disbelieved by the Courts. below. It is 


not shown that no other evidence was, 


available to prove that there was a reasonably 
credited: necessity for the transaction. In 
fact a bond for Rs. 600 is said to have been 
taken by. Musammai Janki in lieu of a 
portion of the consideration payable by the 
vendee ;to her, suggesting thereby that 
there‘was no immediate necessity for that 
money. The sale cannot, in the circum- 
stances; :be upheld, and the onus which lay 
on the defendants to proye that there was 
legal necessity for 
Rs. 350 has not been discharged. 

The appeal fails and is dismissed with 


costs. | uu ; 
G. H. Appeal dismissed. 
(1) 36 Ind. Cas. 420; 431. A. 249 at p. 252; 
20 M. L. 1.335 3 31 M. L. J. 563; (1916) 2 M. W:N. 
336 5-4 L. W.458;18 Bom. L. R, 868; 14 A.L. 
1103:24 C. L. J. 487 ; 1 P. L. W. 1;21 C. W. 
225; 44 C, 186 ; 10 Bar. L. T. 177 (P. C.). 


J 
N. 


a larger sum than- 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No.1800 
l OF 1920. 
June 15, 1922. ° 
Present :—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner 
Howble Raja RESHEE CASE LAW, 
C. I. E.—PrLAINTIFF—ÀPPELLANT 
VEVSUS 
BHUBAN MOHAN PAL. AND OTHERS— 
RESPONDENTS. 
. Lease, construction of—'' Thicca mokra,” mean- 
ing of—Tenancy from generation to generation. 

The use of the words  ''zhicca mokra” in a 
lease in describing the rent fixed, indicates that the 
rent was fixed in perpetuity. 

Raja Reshee Case Law vw. Satish Chandra Paul, 
764 Ind. Cas. 774; 55 C. L. J. 90; (1922) A. I.R. 
(C.) 123, followed. 

A lease described the rent fixed as “‘ thicca 
mokra” and went on to say that the grantee 
would enjoy the land by reclamation and culti- 
vation from generation to generation and that the 
jama mentioned would be paid to the landlord 
from year to year. It also contained a clause 
prohibiting the grantee from alienating his rights 
without the consent of the landlord ;. 


Held, (1) that the covenants as to the enjoyment - 


of the land and payment of the rent read together 
indicated that the rent was fixed in perpetuity ; 

(2) that the use of the words ‘ thicca mokra". 
strengthened that indication ; 

(3) that the covenant restraining alienation 
was inoperative in the absence of a -clause ‘for 
re-entry ; 
Nil Madhab Sikdar v. Navatiam:Sikday, 17 C. 
826; 8 Ind. Dec. (N. S.) 1095, and Basavat.. Ak 
Khan v. Manirulla, 2 Ind. Cas. 416; 36 C.. 745; 
10 C. L. J. 49, followed. | i 

(4) that even if the covenant was valid it. was 
not in itself a conclusive indication that the .rent 
was not intended to be permanent. à 


Appeal against a decree of the Additional 


Special Judge, Midnapore, dated the ‘roth: 
. March 


I920, reversing that of the 
Revenue Officer, Midnapore, dated the 22nd 


-June 1918. 


Babu Narendra Chandra. Basu (with him 
Babu Nalin Chandra Pal), for the Appel- 
lant. é i 
This is a suit for correction of an entry 
in the Record of Rights under section 106, 
Bengal Tenancy Act. My submission is 
that the defendant is not the holder of a 
permanent tenure with fixed rent as is 
mistakenly entered in the Record of Rights. 
The-learned Revenue Officer came to the 
correct conclusion in saying that the rent 
was not fixed in perpetuity. and as such 
the entry ought to be corrected and gave a 


decree to my client. Of course, the founda- 


^ 
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tion of the whole suit is’ the lease of 1862 
.and it has to. be-properly construed to find 
out the intention of the grantor. I submit 
that'the term #fitcca'cuts away the ground 
from the contention that it is a permanent 
tenure with fixed rent and the word mokra 
cannot. be.takén'to mean mohkarrari the 
meaning -whereof is wéll-known. ‘This case 


is not on all fours. with—Raja Reshee Case. 


aw-v. Satish Chandra Paul (x) and so the 
latter case is no authority to govern the 
present. “suit. 

Babu Sartosh. Kumar Pal, for the Respond: 
ents.— I beg to submit that Raja Reshee 
Case Law v. Satish Chandra’ Paul (1). is 
conclusive on the point raised by my learned 
friend. And, further, the provisions that 
the tenancy -would be held from genera- 
tion.to generation and that the rent: pre- 
viously mentioned would be paid into the 
office of the landlord from year to. year 
disprove my learned friend's contentions. 

Babu Narendra Caters Basu, replied 
briefly. on 

‘JUDGMENT —This E an appeal by the 
plaintiff landlord . a suit under 
section - 106, Bengal Tenancy Act, 
for correction of an entry made in the 
Record of Rights. In the Record of 
Rights the defendant is entered as holder 
of a. permanent: tenure held under a fixed 
rent. The tenancy ‘is governed. by. the 
terms ‘of a lease granted by Raja 
Prithwi Ballabh. Pal. to Kadem Ali on the 
I6th February 1862. The Courts below 
have come to divergent conclusions as to 
the true construction `of- this document. 


'The"Lràil Court held that the rent was not- 


intended to be fixed. in perpetuity. The 
lower Appellate Court has held that rent 
was fixed in perpetuity.. The case now 
before us bears some resemblance to that 
of Raja Reshee Case Law v. Satish Chand- 
ya Paul (i) There, as here, the docu- 
ment was written in Ooriya character, 
possibly by a half literate scribe. The 
language of the document is a mixture. of 
Bengali, Urdu, ‘and Ooriya. The document 
states, in the first place, the different classes 
of. land, their area and rent. payable -in res- 
pect, thereof. -The area is. "then totalled 
“and found to amount to 275. bighas 4 cat- 
tas. and: 14 chattacks.- 

(1) 64^ Inds CON 774 35 e n ro 90; 
ASI RAY 23. Ot 


4 


*. 1i 
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fixed in perpetuity; (in 


The : : aggregate Tent : 
(1622) > 


„ 593 


e & 
-r , oot o, fo 
* w 


is stated to be Rs. 65-8. This fent: 


is described es esa "moksa ‘and :the 


question in controversy is, what is the 
precise import of this- phrase. The docu- 
ment proceeds to lay down that the grantee 
would enjoy the land by reclamation and 
cultivation from generation to generation. 
and that the jama previously mentioned . 


‘would be paid into the office of the land- 


lord ‘from year to year. Here, then, are 
two express covenants as to the meaning of 
which there is no room for doubt, namely, 
first, that the tenancy would be held from: 
generation to generation; and, secondly, 

that the.rent previously stated would be 
paid from year to year by the tenant to the 
landlord. , If we read these two covenants 
together, ‘which follow one after the other, 


the implication manifestly is that the rent 


previously fixed is to be paid from genera- 
aton to generation ; in other words, the 
rent is fixed in perpetuity. This con- 
clusion is reached without reference to the 
words ''zhiccá mokra.’ hose words, 

as interpreted in Raja Reshee Case Law v. — 
Satish Chandra Paul (x) only strengthen the 
view we take. The word ‘thicca’ is. used 
to indicate the creation of a tenancy and 
the word ‘mokra’ is in reality ‘mokarari,’ 

indicating that the rent was fixed in per- 
petuity. Consequently, if these two 
words are taken together, there “is no es- 
cape from the inference that the rent was 
„other words, 
that the tenure was not only ‘maurast but 
mokarari. ‘There is, however, a sub 
sequent clause inthe document which mey ' 
militate egainst this view; namely, ihe 


.elause which bars the alienation of the - 
ténancy without the consent of the: land- 
. lord. " We are of opinion that this by. it- 


self is not a conclusive indication : that . 
the rert was not intended to Be permanent. 
On the other hand, as has keen printed . 
out. by the Subordinate Judge on the 
authorty of the decisions in Nil Madhab | 
Stkdar v. Naratiam Sikdar (2), Basarat 
Ali Khan Mantrulla (3), the covenant . 
is inoperative as there is no clause for 
re-entry. Indeed, the tenancy has been ~, 


- treated as transferable and .the present 
sopeupen? is not the original holder, but a 


. (2) 17 C. 826; 8 Ind. ‘Dec. (N. 8. 1995. 
' (3) 2Inud. Dec. 416; 36 C. 745; 10 C. Le Ji 49. 


Vol. 72] 


succesSor-in-interest who-has obtained the 
land:;by transfer. "n "8 

We are of opinion that ‘the conclusion 
of the-Subordinate Judge is correct, and 
that this appeal must be‘ dismisséd with 
costs: “We assess the hearing fee: at. one 
gold’ mohur. 

Z. K, 


-—— 


Appeal dismissed. . 
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PATNA HIGH COURT. 
.MISCELLANEOUS Civil, APPEALS Nos. 188, 
192 AND 204 OF I92I. 

March 21, 1923. 

‘Present :—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Kulwant Sahay. 
ISHAN CHANDRA KUNDU AND ANQTHER 

i ^ — —APPELLANTS 
ver Sus l 
NILRATAN ADHIKARI AND OTHERS— 
RESPONDENTS. : 
‘Civil Procedure Code ( Act Vof13908,0. X XXII, 


y. TO. KAKAK I V, v9. 4, 5— Compromise by minor— . 
Sanction , form of— Absence of sanciton, effect of 


—Mortgage,-suit on—-Compromise—Preliminary 


-and final decrees, necessity of—Chota Nagpur 
Tenancy Act (VI of 1908), ss. 46, -47, whether 
"retrospective. 


In order to attract the provisions of O. XXXII, 
r. 7 ofthe Code of Civil Procedureit is enough to 
show that the attention of the Court was directly 
- called: to the fact that a minor was a party to the 
‘compromise and that the leave of the Court was 
‘obtained on petition or in some way not open to 
.doubt. No particular formula is necessary to be 
‘used by the Court in order to grant the leave and 
“when it is shown that an application was made by 
‘the guardian of the minor to the Court asking for 
leave to enter into the compromise and the Court 
made a note of that application and passed a decree 
in terms of the compromise, it must be held that 
‘the’ leave of the Court was expressly recorded 
within the meaning of O, XX XII, r. 7 of-the Code, 
[p.ro5x,col.2.] ^" , 
Manohar Lal v. Jadunath Singh , 28 A. 585; 
"8 Bom. L. R.489; 4C. 1. J. 8; xo C. W. N. 898 ; 
:90.€:219; 12M. L. 1. 210; 36 M. L. J. 291; 3 A. 
1.].710;331.ÀA.228(P. C), followed. 
Ramgulam Sahu v. Durga. Pershad, 60, Ind. 
Cas. 980; 6 P. L. J- 190; 2 P.L. T. 325; (1921). 
'Pat.235;3 U. P.L: R: (Pat) 75, distinguished. ` 
Where the leave'of the Court is not obtained in 
‘respect of a compromisesto which aininorisa party, 
the decgee passed on the compromise is nota núl- 
lity but merely voidable at the option of the minor 
aud so long asitis - not avoided in a proper proceed- 
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ing, no objection can be taken in execution proceed- 
en o the validity thereof. . [p^r052, 
col. r.] - T - < 
Virupakshappa v. Shidappa , 26 B. 109; 3 Bom. 
L.X.565,relied on. ` 2: 
- Rules 4 and 5 of O. X XXIV of the Civil "Pro- 
. cedure Code, providing for the passing of a pre- 
liminary and a final decree in asuitona mortgage 
lay down a mere rule of procedure and it is open 
‘to the parties to a particular litigation to waive 
- this rule and to agree to a final decree being passed 
‘without a preliminary decree being ‘passed in 
the first instance. [p. 1052, col. 1.) ` 


A consent decree directing payment 


so thatin a case wheresuchadecreeis passed it is 
snot necessary to make a final decree under rule 5 
of the order. [p. 1052, col. 1.) AE» i 
` Bechu Singh v. Bichharam Sahu, x Ind. Cas. 
677; 10 C. L. J. oz, Arunbatt Kumari v. Ram 
Niranjan Marwari; 58 Ind. Cas. 299;2 P. L. T. 
38, relied on.- ` ) ; 


Sections 46 and 47 of the Chota Nagpur Tenancy. 


Act have no application to a consent decree passed 
onthe basis of a mortgage executed before th 
passing of the Act. [p. 1052, col. 2.] SM 

Narayan. Ganesh Ghatate v. Balivam, 48 Ind, 
Cas. 141; 46 C. 76; 24 M. L. T: 345; x4 N. L.. R. 


7165 ;,28 C. L. J. 447; (1918) M. W. N. 885 5 23 C. 


W.N.297;21i Bom.L.R.53;451. À. 179 (P.C.).. 
.Kusadhaj Bhakta .v. . Broja Mohan Bhakta, 


. 31 Ind. Cas. 13; 19C. W XN. 1228 ; 43 C. 217, 


distinguished. "EL 
' Miscellaneous. appeals from an order of the 
Subordinate Judge, Purulia, dated the 

 22nd August I921. 

Messrs. S. S. Bose, C. C. Das, B. N. 
Mitter, P. C. Rat and P. K..Mukherji, 
. for the Appellants.’ 
Messrs. N. C. Sinha and 

. for the Respondents. 
j JUDGMENT. 
Kulwant Sahay, J.—These are- three 
appeals by the judgment-dcbtors against 
“two orders of the Subordinate Judge of 
Purulie, dated the 22nd August 1921, dis- 
allowing their, objections to the execntion 
of a decree. The decree under execution 
was passedonthe basis of a mortgage bond, 
dated the 4th of October 1909, executed 
by Beni Medhava Kundu, Dina Nath 
Kundu :and Ishan Chandra  "Kundu 
“for. a principal amount of Rs. 31,518-12, 
carrying interest at Rs. 7-8 per cent, 
per. annum, and the properties mort- 
.gaged.were. the raiyati holding :of ‘the 
mortgegors.. A suit upon the basis of the 
above -mortgage was brought in the year 
1919 against the three mortgagots who were 
defendants Nos. 1 to 3in thesuit and-against 


. 


Pa 


by. instal- 
ments, isa perfectly valid decree and is not covered 
‘by r. 4 of O. X XXIV of the Civil Procedure Code ` 


^^ 
ra : ` 
“1049- 
ue = i 
a 


^ 
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Surja. Kant De, who was impleaded as 
defendant No. 4 on the allegation of his 
being a subsequent mortgagee. The defend- 
ant No. .x, Beni Madhava Kundu, died 
after the institution ofthe suit, and his three 
sons, Atul Chandra Kundu, Gokhul Chandra 
Kundu and Lalit Mohan Kundu were 
substituted in his place. Lalit Mohan 
Kundu was a minor and Babu Ghokhul 
Chandra Ghosal, Pleader, was appointed 
as his guardian ad litem. The defendant 
No. 4, Surja Kant De, was also a minor 
and he was represented in the suit by his 
mother, Srimati Kishori Mohan Dasi, as 
his guardian ad dem. The defendants 
Nos. I, 2 and 3 filed a written” statement 
but no written statement was filed on behalf 
of the defendant No. 4 although time was 
once taken by his guardian for the purpose. 
- After various adjournments, the case .was 
taken up on the 31st of March 1920 when 
the defendants filed an application praying 
for time, as a talk of compromise was going 
on, and the Court adjourned the case to the 
next day with the direction that if the 
dispute. was not settled amicably, the 
: parties must be ready to go on with the 
case. On the next day, t.e., on the Ist 
of April 1920, the plaintiffs and the defend- 
ants other than the defendant No. 4 filed 
a petition of compromise and Babu Gokhul 
Chandra Ghosal, theguardian ad lutem of the 
minor defendant Lalit Mohan Kundu, filed 
an application for permission to compro- 
mise ‘the case on “behalf of the minor, 
There was no appearance on behalf of the 
defendant No. 4; the Court examined one 
witness and decreed the suit on compromise 
as against the defendants Nos. 2 and 3 and 
the heirs of the defendant No. 1, and ex 
parte as against the defendant No. 4. The 
terms of the compromise were that the 
‘suit was decreed for the total amount of 
Rs. 32,542-8, payable in 12 annual instal- 
ments from 1327 to 1328 B. S., and it was 
provided that if any instalment be in de- 
fault the amount of all theinstalments will 
be considered as ii default, and the plain- 
tiffs will be entitled to realize the decretal 
amount, t.e., the entire amount, withinterest 
at 6 per cent, per annum by execution of 
the decree and the sale of the mortgaged 
property. It was declared also that the 
mortgaged property will stand pledged for 
the satisfaction of the decretal amount, 
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and the decree will be considered as final 
and absolute. No payment was made, 
and the decree-holder applied for execution 
of the decree whereupon two petitions of 
objections were filed under section 47 of the 
Code of Civil Procedure ; one on behalf of 
defendants Nos. 2 and 3 ànd the heirs of 
the deceased defendant No. 1; and another 
on behalf of defendant No. 4. 

The principal objections raised by the 
defendants were (r) that there was no valid 
decree against the minor Lalit Mohan Kundu 
as there was no permission granted by the 


. Court to his guardian ad litem to enter into 


the compromise on which the decree was 
made, (2) that the decree under execution 
being a mortgage-decree could not be execut- 
ed unless a final decree was passed, and (3) 
that the properties sought to be sold being 
part of raiyati holdings could not be sold 
under the provisions of sections 46 and 47 
of the Chota Nagpur Tenancy Act. A further 
objection was taken by the defendant 
No. 4 to the effect that the execution could 
not proceed as no notice under O. XXI, 
r, 22 of the Civil Procedure Codé was served 


. upon him; the execution petition having 


been filed more than a year after the date 
of the decree. 

The learned Subordinate Judge has dis- 
allowed all the objections except the last 
objection of the defendant No. 4, namely, 
that the execution could not proceed for 
want of a notice under O. XXI, r, 22 of the 
Civil Procedure Code. Three appeals have 
been preferred against the orders of the 
Subordinate Judge. Appeal No. 204 is 
on behalf of Lalit Mohan Kundu, the minor 
judgment-debtor ; Appeal No. 188 is by the 
adult judgment-debtor ; and Appeal No. 192 
is by the defendant No. 4, the subsequent 
mortgagee. 

As regards the first objection, it is argued 
by the learned Vakil for the appellant 
that the compromise decree cannot be 
executed as against the minor Lalit Mohan 
Kundu inasmuch as the provisions of 
O. XXXII, r. 7 of the Code of Civil Proce- 
dure were not complied with and no leave 
ofthe Court was granted to the guardian to 
enter into the compromise on behalf of the 
minor and in support of his. argument 
he has relied upon a number of rulings 


of the Privy Council as well as of the various 


High Courts. He argues that the decree; 
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"i so far as the minor is concerned, is a 
nullity andisincapable of execution. From 
the documents on the record, it is true 
that it does not appear that any order 
was recorded in the order-sheet granting 
leave to the guardian to enter into the 
compromise on behalf of the minor, but the 
fact that the attention of the Court was 
expressly directed to the fact. that there 
was a minor concerned and that the com- 
promise was being entered into on his 
behalf, is evident from the order of the 
Ist of April 1920 where it is expressly 

stated that the guardian of the minor 
defendant applied for permission to com- 
promise the case'on behalf of the minor, 

and there can be no doubt that the Court 

did apply its mind and sanction the com- 

promise on behalf of the minor. Reliance 

has been placed by the learned Vakil for 
the appellant on the case of Ramgulam 

Sahu v. Durga Pershad (1), where it has been 


held by this Court that it cannot be inferred- 


that the Court has under O. XXXII, r. 7 
of the Code of Civil Procedure sanctioned a 
compromise from the mere fact that the 


petition of compromise gave notice to the 
Court that the interest of the minor parties 


was intended to be affected by the com- 


promise, and that the Court passed a decree 
in accordance with the.compromise. In 


that case a suit had been brought by one 


Gaya Prasad on his own behalf and on behalf 
of his minor sons for partition of joint 
family properties. "That suit resulted in a 
consent decree passed on a petition of 
compromise filed by Gaya Prasad. Sub- 
sequently, another suit was brought by the 
‘minors for a partition of the same joint 
family properties ignoring the previous 


consent decree, and one of the questions 
raised was whether the previous consent 
decree operated as a bar to the plaintiff's 
right to maintain. the subsequent suit. 
Their Lordships on a reference to the petition 
of compromise filed in the suit and the 
entire evidence on the record came to the 
conclusion that there was nothing in the 
petition to suggest that the minors were 
parties to the compromise. No doubt, the 
compromise affected the interests of the 


e 


(x) 60 Ind. Cas.o80 ; 6 P. L. f. 190:2 P.L. T. 
325 (1921) Pat 2351 3 U. P. Is. R, (Pate) 75 


minors but as they were not parties to the 
compromise petition, the Court would not 
be called upon to exercise its judgment 
on the question whether the compromise was 
for their benefit. No leave was asked for 
by the guardian ad litem to enter into the 
compromise on behalf of the minors, and their 
Lordships were of opinion that the atten- 
tion of the Court was not directed to the 
fact that there were minors who.e interests 
were being affected by the compromise 
and that the Court did not apply its mind 
as to whether or not the compromise was 
for the benefit of the minors. "Their Lord 
ships on the evidence in that case came to: 
the expres, finding that there wa» evidence 
ou the record suggesting an inference that 
the Court never intended to’ exercise its 
judgment on the question whether the 
'settlement was for the benefit of the minor 
and under those circumstances it was held 
that the compromise d.cree was not binding 
on the minors. In the present case before 
us, it is clear from the order-sheet that the 
attention of the Court was expressly drawn 
to the fact that the compromise was being 
effected on behalf of the minors 1nasmuc'a 
as a petition for leave to enter into the com- 
pom was filed by the guardian and noted 

y the Judge. In order to attract the 
provisions of O. XXXII, r. 7 of the Code of 
Civil Procedure, it 1s enough to show that 
the attention of the Court was directly 
called to the fact that a minor was a party 


to the compromise and that the leave of 


the Court was obtained on petition or in 
some way notopento doubt. No particular 
formula is necessary to be used by the 
Court in order to grant the leave and when 
it is shown that an application was made 
by the guardian to the Court asking for 
leave to enter into the compromise and the 
Court makes a note of that application 
and passes a decree in terms of the compro- 
mise, it must be held that the leave of the 
Court was expressly recorded within the 
meaning of O. X XXII, r. 7 of the Code. 
This was the principle laid down by their 
Lordships of the Privy Council in the case 
of Manohar Lai v. Jadunath Singh (2), 


(2) 28 A. 583178 Bom. L. R. 489: 4.C. L. J. 8: 
I0C.W.N.898; 9 O.C. 21913 M. L. T. 210; 16 M. 
LE. J. 2911 3 Ao Le Js 710; 399-1. A. 128 (P. C). 
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-and*thé case now before us comes directly The third’ objection is. based-on the ~ pro- 
“within the principles so laid down. .  vwislens of sect ons 46 and 47 of«the Chota 
"Dhen, in the-next place, it is to be noted Nagapur Trnancy Act. Now, the mortgage 
.that;.assuming that the leave of the Court “in suit is dated the 4th October rgog. 
“was -not expressly recorded, that would The Chota Nagpur Tenancy -Act:was intio- 
- not: make. the: decree a nullity. It would duced in the District of  Manbhum 
-only make the decree voidable- at the in December 1909 .and, therefore, the 
-option of the. minor'and so long as it is -mortgage of. October . 1909 “was “not 
enot:.avoided. in a proper proceeding, no affected ‘by the provisions of .scc- 
objection. can ‘be taken in the executioh -tions 46° and '47 ‘of :the ~ Chota 


' procéedings as regards the validity thereof. 
Reference: may. be made.in this connection 
tothe case of Virupakshappa v. Shidappa (3). 
"The second objection raised on behalf of 
“the -appellant is, that the decree under 
execution being a mortgage-decree it could 
‘not be executed unless it was made absolute 
and a final decree for sale was pesscd. As 


Nagpur  Tenancy Act. But, it is argued 
that the compromise was effected at.a time 
when the Act was in force and it was by 
the compromise that the properties “now 


sought to be sold were mortgaged, and the 


present sale is based on the contract entered 
into in the compromise 'petition of the 
Ist of April 1920. Tais argument proceeds 


I have already stated, the compromise . -on the assumption that the .compromise 
petition upon which the decree was was in effect a fresh conttact which. was the 
made, expressly stated that the decree -origin of the rights between the parties, 
‘will .be considered as final and and although it came into existence in 
absolute (vide paragraph 4 of the coasequence of the mortgage of 1909 yet, 
petition: dated the 1st-of -April 1920). for the purpose of enforcement and for. the 
"Dhe.suit was no doubt a mortgage-suit purpose of the application of sections - 46 
and had there been no compromise the 
ordinary procedure laid down in O. XXXIV, this fresh contract must be taken .to be 
Civil. - Procedure Code, would have been the transaction. between the parties which 
“followed and a preliminary, decree ought . was the foundation’ of their rights. -Reliance 
in the -first instance to have been passed, has been placed by the learned Counsel-on 
and in that case it would be. necessary to  the.case of Narayan Ganesh Ghatate. v. 
make a final decree at a subsequent stage. .Balivam~ (6) and Kusadhaj Bhakta v. Broja 
:But thisis a mere rule of procedure and itis -Mohan Bhakta (7). But those eases have 
- always open to the parties to a litigation to no application to the facts of the present 
“waive a particular procedure and to agree’ case, In the first‘case it was held on ʻa 
‘to'a final decree: being passed without a consideration of the facts of that case 
preliminary decree being passed in the first and on an interpretation of the conciliation 
instance. A consent . decree, directiog- award that.the original mortgages and the 
‘payment by instalments is a perfectly decree based thereon were extinguished 
valid decree. and it is not covered by Order .-by the subsequent award which. was -duly 


and 47 of the.Chota Nagpur -Tenancy: Act,- 


XXXV, no4. 0f the Civil Procedure Code, 
„and, therefore,-itis not: necessary to mike 
-a final decree under 1ule, 5 of the said Order. 


"This view is.supported by the judgment of- 


their Lordsbips of the Calcutta. High Court 
in. the case of . Beshu-Singh Vv... Bichharam 
Sahu (4): Reference may also be made 
An thisconnection-to the case of Arunabatir 
-Kumari:v.-Ram , Niranjan Marwari (5). 
‘In myzopinion, theré is-no. substance in this 
objection and the learned Subordinate Judge 
was right in disallowing the same. 
. (3)26:B.109:3-Bom.L.R.565.  — "v7. 
(a) Ind. Cas. 677,10. C: In J. gt: 
, (5) 8 Ind.Cas:299 52 PL. T.38, ^ - - 
M 


Ple 


 theless a „contract because . 
.superadded.to .it the | 
Judge. .Here.there was.no.fresh .contract : 
.in the year.I920. The suit-was based: on 
.the mortgage. of 1909, and the decree was 


Q| 
- 


= 


registered and which had.the same legal 
effect as an entirely. fresh . contract, In 
the second case all that 
was that a coatract of parties -is.^none- 
there 
command- of. ...a 


passed. on the basis of that mortgage. -On 


- 


(6 


48 Ind. Cas. 141 ;46C.76; 24 M. L. T. 3453 
IqN.L.R.165;28C.L1.].447; (1918) M. W. 


N. 


*^885;23C. W.N.297;21Bom.l. R. 53; 45 L-A, 
E0017 MED a c NEM 
7) 31dnd; Ces, 13; "19 C W. N. 1298543 C.g17. v 


was held - 


ds. 


-— 


- 
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4.true:-constiuction of the. petition-of com- 

Promise : it, cannot ba. held that a fresh 


Contract of mortgage was, entered .into 
between the parties in 1920. - What: was 


intended was that the original mortgage.. 
` order or petition or-in som? -way not opén 


of. 1909: will stand.; only payment, was to be 


made. by. ins stalments as agreed to between. 
the .case,- 
sections 46 and 47 of the Chota Nagpur - 


the parties. In this view of 
Tenancy “Act have no application to the 
facts-of the present case 

The. objections taken “by the dek ai 
No. 4, (who is the appellant in appeal 
No. 192): in the Court below; were, first, 


that the decree could not te executed as no: 


final decree in the.mortgage-suit had ‘heen 
made against. him and that the execution 
could not proceed es no notice under O. X XI, 
“I, 22, had been served on him.. As regards 
| the-objection of there being no final decree 


it has already ‘been held that the decree in. 


execution -is .itself a final decree and” no, 
fresh final decree was necessary to be passed. 
The-othér objection, as regards the 1 
of notice under -O, XXI, r. 22, has bee 


allowed by the Court below. . In this-Court 
a fresh‘ objection was sought, to be -taken . 
‘on behalf of this appellant tothe effect ' 
that as he was nota party to the compromise . 


petition: no final decree could. be. passed 
against him.: That may be so, but the 


decree ,as it stands is a final decree, It. 


may be bad.in law so far as he-is concerned, 
but so long as it is not set aside in a proper 
proceeding, this defendant cannot be allowed 
to take." the objection in the execution 
proceedings, and his objection taken for 
the first time here-in appeal cannot be 
entertained. 

The result is, that all the three appeals 
must be. dismissed with costs, 

Mullick,: ,J.—I agree. In my opinion, the 
Subordinate Judge did not violate -the pro- 


visions.of O. X XXII, r. 7 of the Civil Pros 


cedure;Code. The leave of the Court has 
heen expressly. recorded in. tbe proceedings 
"although there are no words expressly 


stating. that the guardian is the grantee. 


of: such -leave:. Manohar Lal v. Jadunath 
Singh. (2) was -decided in 1g06,.that is to 


say; two: years before the present Civil: 


rocedüre Code came.into operation, aud 
im ‘my opinion the Code did.not make any 
alteration in the law as interpreted by their 
Lordships. of. the . Judicial:.Committee iy 
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that “case: . Their -Lordships -observéd: that : 
ther. ought to be evidence that the attention 
of thè. Court was .directly called .to. che 
fact that a minor was a party to.the com-. 
promise and it ought to be shown: by an 


to doubt that the leave of the Court was. 

obtained. In the present case it has been. 
shown in a manner not open to doubt that 
the eve of the Court^was ee 


I am further. of opinion::that, even E ther 
decree is bad on ‘the ground that the leave: 
of the Court was not taken, it is not a nullity 
and that it can” only be avoided by. 
a-properly constituted proceeding. It can- 
not be called in question by ‘way of objection 
to any proceeding taken in "execution, of it.. 


With .Tegard. to. the objecti ion .that. 
the. decree is- a nullity. because. it 
was ‘not made iu accordance with the 
provision. of O. XXXIV of the Civil 
Procedure. Code,. in. my .opinion. it. was 
open to the-.parties to: dispense. with: a 
preliminary decree ;the making of a' final 
decree payable iu instalments. was not 
illegal much Jess: was it a: nullity - and .in 
any event such a decree could -not ber 
challenged in: execution. proceedings: . 


A bbeals dismissed. 


. PATNA: HIGH COURT. 
FIRST Civit APPEAL No. 24 OF. 1620. 
December’ 8, 1922... 
-Present:—Mr. Justice Dag and: 
‘Justice Sir John Bucknill, KT. . 
| - JATADHARI SINGH AND OTHERS: 
—DEFENDANTS—APPELLANTS. 
^ versus —— 
= DUKHI SINGH AND .OTHERS 
: —PLAINTIFFES-—RESPONDEN'S., 
Hindu . Law—- Joint. family— Alicnatione~ Necesas " 
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sity, absence of—Share of alienor, whether can be 
charged. 

Where a mortgagee or purchaser from the 
haría, of a joint family enquires into the necessity 
for the loan or the sale and satisfies himself by 
an honest and bona fide enquiry that the necessity 
exists, the law completely protects him; for it is 
not a condition for his successin any litigation 
which may arise out of the transaction that he 
should prove the existence of the necessity. It is 
sufficient if he proves that he made an honest 
enquiry and was satisfied that the necessity exist- 
ed. If he fails to make such an enquiry, the Court 
will not raise an equity in his favour, merely be- 
cause the alienor made a representation to him 
that he had power to charge the joint family prop- 
erty. When, however, there is a further under- 
taking by the alienor that he would make good 
the representation by partition or otherwise, 
the Court has power to compel him to do that 
which he undertook to do. But where there is 
no such undertaking it is impossible for the Court 
to direct that the members of the joint family 
should hold the family properties in definite shares 
and that the share of the alienor should remain 
charged with the payment of any money to the 
mortgagor or the purchaser. [p. 1055, col. 2; p. 
1056, col. 1.) > 

Lachhman Prasad v. Sarnam Singh, 40 Ind. Cas. 
284; 39 A. 500; 15 A. L. J. 584; 2 P. L. W. 29; 2x 
C. W. N. 990; 33 M. L. J. 39; 19 Bom. I. R. 646; 
26 C. L.J. 97; (1917) M. W. N. 516; 6 L. W. 334; 
44 I. A. 363 (P. CJ, followed. 

Mahabeer Pershad v. Ramyad Singh, 20 W. R. 
192; I2 B. L. R. go, Banwari Lal v. Sheo Sankar 
Misser, 1 Ind. Cas. 670; 13 C. W, N. 815, Moliunt 
Ram Sundar Dass v. Barham Deo Narain Thakur, 
2 Ind. Cas. 986; 14 C. W. N. 552, referred to. 


Appeal from a decision of the Sub-Judge, 
Gaya, dated 28th August 1919. 


Mr. Katlashpati,for the Appellants. 
Mr. Shiveshwar Dayal, for the Respond- 
ents. 


JUDGMENT.—-This was a suit by the re-. 


spondents to set aside two sale deeds, the first 
executed on the zothofDecember 1904, and 
the other executed on the r5thof February 
1906, by the defendants Rameshwar Singh 
and Parmeshwar Singh. Rameshwar Singh 
and Parmeshwar Singh are the sons of the 
plaintiff No. 1, Dukhi Singh, and it is not 
disputed that the plainfiffs together with 
the defendants, Rameshwar Singh and 
Parmeshwar Singh, formed a joint Mitak- 


shara Windufamily, The documents show . 


that the. sale-deeds had to be executed 
because there were prior debts and because 
the executants wanted money for necessary 
family purposes; but there is not an iota of 
evidence in the record to establish that 
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there were any debts priorto the execution 
ofthe sale-deeds which were binding on 
the joint family. The sale-deed of the 20th 
of December 1904 is Exhibit C, and it 
appears that the consideration money for 
Exhibit C was Rs. 2,000 which went to 
satisfy two earlier bonds, Exhibits À and B. 
Exhibit A was executed on therrth of May 
1901, and Exhibit B was executed on the 
roth of November 1903. "There is not an 
atom of evidence in the record to the effect 
that the money which was borrowed on 
Exhibit A and on Exhibit B was required 
for joint family purposes; and the same 
appears to be the case with reference to the 
second sale-deed executed on the r5th of 
February 1906, Exhibit C (1). The con- 
sideration for the second sale-deed was 
Rs. 1,625—and we are informed that the 
whole of it went to satisfy the hand-notes 
Exhibits H and H (x) and the bonds 
Exhibits J and K. But, again, there is 
no evidence at all that Exhibits H, H (1) 
J and K were executed for any pur- 
pose which would bind the joint family. 
The result is, that there was no legal neces- 
sity at all for the documents which were 
impeached in this suit. The plaintiffs were 
accordingly entitled to succeed and the 
appeal must be dismissed with costs. 

The learned Subordinate Judge in giving 
a decree to the plaintiffs has made an order 
that the plaintiffs should recover the prop- 
erty,— 


‘t Subject to the charge of Rs. 388-12-o 
declared above in respect of r anna 2 pies 
IS kris 4 masanis interest of plaintiff 
No. r and defendants Nos. 5 and 6 in the 
same”. , 

Against this portion of the decree the 
plaintifis appeal to this Court. The learned 
Subordinate Judge thought that, as. there 
was a misrepresentation on the part of 
plaintiff No. x and defendants Nos.5 and 6, 
he was at liberty to put a condition into 
the decree, which in effect compels . the 
members of the joint family, of which 
the plaintiffs and defendants Nos. 5 and 6 
are members, to hold the jointfamily prop- 
erties in defined shares. Now; in my 
opinion, the proposition enunciated by the 
learned Subordinate Judge is quite unten- 
able on the decided cases. It is quite trne 
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. that in Mahabeer Pershad v. Ramyad Singh 
(r) the Calcutta High Court took the view 
that the minor (who was not a party to the 
transfer, which transfer was held tobe with- 
out legal necessity), was entitled to a-decla- 
ration that the mortgage-decree and sale 
were void, and on that declaration to 
recover the property for the family; but that 
the mortgagees were entitled in equity, 
as againstthe father, and the elder brother, 
to insist upon their calling their shares into 
existence by partition and realising them 
with a view to repayment of the loan with 
interest; andit is also true that this case has 
been followed in two subsequent decisions 
of the Calcutta High Court. See BanwariLal 


v. Sheo Sankar Misser (2) and Mohunt 


Ram Sundar Dass v. Barham Deo Narain 
Thakur (3). In my opinion, this view can no 
longer be maintained in view of the deci- 
sion of the Judicial Committee in Lachhman 
Prasad v. Sarnam Singh (4). The learned 
Judges deciding Mahabeer Pershad v. Ram- 
yad Singh (1) were impressed by the fact 
that, the consequence of giving a decree 
to the plaintifis without making it condi- 
tional on the refund of the mortgage-money 
. would be that the properties would return 
to the management of the very man who 
obtainedthe loan on the pretended security 
afforded by the mortgage of the property, 


and they thought that this result did not. 


accord very well with equity or good 
conscience, Investigating the question 
a little more in detail, they thought that 
asany member ofthe joint family may, 
whenever he chooses, require that. the 
' properties shall be divided by metes and 
bounds it was open to the mortgagees in 
equity to insist upon the person who entered 
into the mortgage transaction calling his 
Share into being and realising it for the 
benefit of the mortgagees; and in this view, 
the learned Judges said as follows :— 
“He obtained their money by represent- 
ing that he had a power to charge the 


; (1) 20 W. R. 192; x2 B. L. R. 9o 
N. 


(2) r Ind. Cas, 670; 13 C. W. 815. 

(3) 2 Ind. Cas. 986; 14 C. W. N. 552. 

(4) e nd. Cas. 284; 39 A. 500; 15 A. L.J. 584; 
2 P. L. W. 29; 21 C. W. N. 990; 33 M. L. J. 39; 19 
Bom. L. R. 646; 26 C. L. J. 97; (1917) M. W.N 


516; 6 L. W. 334: 44 I. A, 163 (P. C). 
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joint family property, which he knew at 
the time he did not possess; he is, there- 
fore, at least bound to make good to them . 
that representative so far as he can by tHe 
excercise of such proprietary right over the 
same property as he individually possesses,” 
and in the result the learned Judges in 
giving the decree to the plaintiff made it 
a condition that on recovery the property 
should be held and enjoyed by the family 
in defined shares and that the shares of 
the father and of the eldest son should be 
jointly and severally subject to the lien 
thereon of the defendants first perty for 
the repayment ofthe sum of Rs.3,000 ad- 
vanced by the defendants . first party 10 
them. The Judicial Committee inthe case 
of Lachhman Prasad v. Sarnam Singh (4) 
declined to say whether that case wes right- 
ly decided or not but it took the view that 
that case proceeded upon the footing that 
there was a representation on the part of 
the persons who entered into the mortgage 
transaction that they had power 
to charge the joint faimly property, 
and that they would make good 
the reprsentation by partition or other- 
wise. The Judicial Committee pointed out 
that there was little, if any, evidence of 
such a representation, but that sucha re- 
presentation was undoubtedly the basis of 
the judgment ; and that, unless the learned 
Judges . had held that an equity arose out 
of it, their judgment would have amount- 
ed to this, that for every mortgage by the 
head ofthe joint family the propetty of the 
joint family could be made available to 
the extent of theinterest of the mortgagor. 

Now,in my opinion, no question ofequity 
does arise in this case, nor indeed. did it 
arise in the case of Mahabeer Pershad v. 
Ramyad Singh (1). It may be that there 
was a representation that they had power 
to charge the joint family property,but such 
a representation is to be found in every 
case where the karta of a joint Mitak- 
shara family alienates joint family property. 
Such a representation “by itself raises no 
equity in favour of the purchaser or the 
mortgagee, for the law does not permit 
him to act upon that representation unless 
he satisfies himself by an honest and bona 
fide enquiry that the representation is t1ue. 
Where he so enquires into the necessity 
for the loan or the sale and satisfies 


. 1056. 
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himselt by’ -an honest .and -bona fide: 
enquiry-that the nocossity- exists, the law 
completely protects him; for- it is not a 


cóndition for his success in, any litigation- 
which may arise out of the transaction that: 


. he should prove the existence of the neces- 


sity. It is-sufficient if he proves that-he- 


made an hon.:st’ enquiry and was satis- 
fied that tl» necessity existed. Itis difficult 
to imagine why the Court should raise an 
equity in his favourif he does not do what 
the law compels him to do, namely, to make 
an-honest and bona fide enquiry into the 
existence of the- necessity for the loan or 
the.sale. There is , in my opinion, no room 
for the application of any equitable doctrine 
. where the purchaser or the mortgagee docs 
not choose to protect himself but merely 
: relies upon the representation made to him. 


The case would stand on a different footing” 
if, in addition to the representation that he 


had power to charge the joint family prop- 


INDIAN er 


erty: thereis a' further. undertaking. that 


|| 


he would make re the representation by - 
partition or otherwise. Where it is proved 
the satisfaction of the Court that there 
s such an undertaking on the part of the 
a of the joint family, the Court has ample 
power to compel him to do that which 
he undertook to do; but where there is 
no such undertaking it is; in my view, 
impossible for the Court to direct that the 
members of a joint family should hold 
their properties in definite shares and that 
the share of one or-some of the members: 
should remain charged, for the .payment 
of any money to the mortgagee or ‘the 
purchaser. | 
I would allow the cross-appeal and vary 
the decree by directing that the claim/of. 
the defendants to a charge for Rs. 388412-0: 
upon I anna 2 pies 15 kris 4 masanis interest 
of plaintiff. No. r and defendants Nos 5. 
and 6 be Bener disallowed. 
Z. K. ; £ Appeal dismissed r 
 Cross-appeal allowed, 
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Regulations. 


Reg. 1806—XVII. See BENGAL REGULATION. 
——1872—I. See HAZARA SETTLEMENT RULES 





REGULATION. | 
—e—I9oi—III. See FRONTIER CRIMES REGUL- 
TION. | . aa. 
190r1—VI. See N.-W; F. P. REGULATION; 
Statute. 


1915—(5 & 6 GEO. V. C. 61). See GOVERNMENT 
OF INDIA ACT, 


Aüverse possesssion— Ejectment suit— Burden of 
proof—Swit- arising. out. of order in proceedings 
under S. X45, Criminal Procedure Code— Neces- 
sary pavlies—Thakbust map, value of. ic 
Hi an action ior-éjectinent it is incumbént on 

the plaintiff not only to prove. his title büt- also 

that lie Has been in posséssion-withiu twelve years 
of the date.of the suit, it 

-If a-stiit für possession arising, out of añ order 

made under section 145 of the Criminal Procedure 

Code: tHE plaintiff has à Causé of. action only as 

against the person whose. possession bas been 

Confirmed by.the:order did is not bodnd to implead 

as parties to the suit any other person who might 

have mu claim to the property in dispüte. : 
The object of the. Thakbust Survey which pre- 
ceded the Revenue Survey; was to ascertain the 

- position of boundaries arid areas Of-estates and 

villages; it was,no ‘part. of the duty of the Revenue 

Offices, conducting. the ZAakbust, operations - to 

record prescriptive rights. _ 

.;Fhakbust,-maps, therefore, are good evidence 

of possession at the time they were made, but 

they are no evidence of title acquired by prescrip- 
tion or adverse possession. Pat CuaATTRAPAT 

PRATAP V. C. G. LEES, 4 P. L. T. 4875; 1 P. 1,; R 

322 MH Mp A - 848 

Exclusive. possession-— Tille acquired by 
prescription—Sult for possession, whether main- 

_- dainable.. ae eee a ee ena 
"were a stranger is ii adverse possession of a 

house, the true owner Cannot keep his rights in 

the housé alive.against thé accrual of ptescription 
by, the fact, that, occasionally, he goes and stays 


Ld (tee 


in the house as a guest for a few days. 





CA përson who has completed the statutory 
period of prescription and thus acquired title to 


property is entitled io eject ‘any person with no 
itle who-seeks to retain possession of the premises. 
lo AMMAKANNU, ÁMMAL V. NARAVANASWAMI 
MUDALIAR, i7 L. W:629; (1923) A. I. R. (MJ) 633 





am 


yight: ^... ] ~~ 
AE ait Who enters into possession on certain 
is cannot prescribe for. the estate of à tenant 
holding of iore, favourable terins becatise the 
original character of ili tehant’s possession conti- 
nues so as to bar any right of prescription, M 
SUNDARAJA CHARIAR V. ALI SUED d D 


— Tenant, whether can prescribe for higher 


. 
r 


ven gi 


L. . 9, A ee Ja ai * d "s ar be 
hers "ouslioy Act (I öf i901), 8. l0— Ex. 


psobrietary  ienant—- Kehnguishment, of six rights 
— Fraud— Landlord in actual possession as sub- 


. tenami—Delivery of possession. .. n 
"Pie here execution of à deed of reliiiquishment 
. of his siz rights by äm ex-ptopretary tenant in 


. INDIAN CASES. 


11023 
Agra Tenancy Act—concld, | 


favour of the landlord does not amount to 
constructive fraud on behalf of the latter. 

Where inthe case of a relinquishment of his 
sir tight by an ex-proprietary tenant in favour 
‘Of his landlord; the latter is already in actual 
physical possession ofthe land as a sub-tenant, 
there is no necessity of a formal delivery of pos- 
session. A BHAGWANT v. MARE, (1923 A. I. R. 
(A.!rr3 ma 1084 
Agreement for sale—Consideration, payment of— 

Vendee already in possession— Conveyance not ve- 

rgisterved—Suit for possession by vendor— Vendee, 

position of. — ] 
. When a person agrees to sell property to 
another who is already in possession and the 
latter pays the  -purchase-money but omits 
to take a registered conyeyancé. the. position. is- 
the same as if the document had been executed 
and the former person is not entitled to recover 
possession, evén though the right to obtain 
specific performance of the agreement to sell has 
become time-barred. — —., l no 

Venkatesh Damodar v. Mallappa .Bhimappa, 
66 Ind. Cas. 868 ; 24 Bom. I,.R.242; (1922) A.I 
R.(B.)9;46 B. 722, relied on. — .^ .. 

P mortgaged a plot of land to D (1) who assigned 
the mortgage by registered deed to M and His wife. 
Later P made over possession to M. and made. a 


^T na 


of a contract or a document of title, is dllowed 
to be a ground for a, second appeal. - 
. A speciel appeal does not lie bécause some 
portion of the evidence may be in writing and the 
Judge makes à mistake as to the méaning of it. 
For instance, a, writing supposéd to. contain am 
adimiss.on may te put in_as part of the evidence, 
but a mistake in its meaning is not a misconstruc- 
tion of à dec iment upon which a special appéal 
will lie, if it is connected with other évidence, 
affecting its constriction. O PRAN KISHORE 
TARAFDAR 9. SARODA, FROSAD PAKRASI, (1923) A. 
I.R.(C.)358 37 C.L.J.500 | . 55. 
M Point of jaw, necessitating addi-. 
tichal tviderce, admissibility of. . 
Per Prati, J.—An appellant cannot, in- second. 
appeal, take a point of law whichinvolves the taking 
of additional, evidence. B SHRIDHAR LAXMAN v,- 
J ANARD HAN BAPUJI, (1923) A. 1. R. (F ) 37 683 
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Appeal,’ ‘second: imequeld, ae Mi fg 


t NEE ee 
woe el ley > ^w 
+ 


„Questions of, Bd: and.law.: See 
CIVI PROCEDURE Cane, 1508; s. IÑ, 177 


Arbitration. —5: tit before Court. having. no furisdte- 
hon—. greemeni 10 abide by” decision- peal 
right of, 4 f terminated—Stit befi 'fore' Carle AA 
jurisdiction— Agreement ‘to have disputes seliled 
special procedure, effect “of. a f 


' When parties to a dispute: ‘agree to.a- Court, pro- 
eceding: without jurisdiction, extra crsum mirise, 
' they cannot appeal from its decision. Parties to a 





: suit may agree not to appeal from a decision of 


“a” Court: and such an,dgreement ‘will bé-inferred- 
from ‘the fact that: they agreéd'to the Court taking 


a course „Which is altogether. outside: dts ordinary 
powers: 


.“Ehis-does not, however, € to.mere deviations 
from procedure if the Court has jurisdiction over. 
the subject, unless there is: an attempt. to give it a! 
jurisdiction it does not possess, . So^that a Court 
of Appeal cannot properly review the decision, 
. Such deviations, do not deprive | either of the parties 
of the right-of. appeal. "The réal question in such 
cases-is whether the agreement fesults-in the Court 
assuming jurisdiction which it otherwise could not 
have, orinvolves thé Coürt going sò outside its 
ordinary coürse' of procedure that it is. impossible 
for the ‘Appellate Court to review: its decisions” 


* A ‘tight of. appeal. can only be given up by- A. 
clear agreement’ and a Court will not ‘imply. a 
tetm in an agreement giving up a fight PE CRESS 
unless it is, driyen.to do So. 


In order to mae a.Court an arbitrator there 
must -be: a: clear. agreement: to that effect. "A 
- Court acting extva cursum. curiae does not involve 
an“ application of-thé provisions cotitained.in the 
second.Schedule to the Code of-Civil: ‘Procedures 

Pisani y. Attorney-General, ( Gibraltar), (1874).5 
P. €. 516 ;-30-L. T. -729 ; 22 W...R.. 900), Burgess v. 
Morlon, CR C136; 65 de J: Q. B: 3a , T3. 
L. 3T. 713;.1elied on, 


` Sayad Zain, v. Kalabhai Lallubhat, 23 B. 752 x. 
Bon. L. R. 366. ;^12. Ind. "Déc. (N.'s. y) 3, ‘Rao 
‘Bahadur Raoji Trimbán, v. Govind ‚Vinayan, "Un. 
P. J. Bo. H. C. 11897), 113, Jamnadas V. Goydhan- 
das, UR. P. “J; Bom. H. "C. (1896) 424, distinguish - 
ed. 

Chengalraya Chetti v. Raghava Ramanuja’ Doss, 
52.1nd. Cas: 5695.37 "M. L.J. 109, "Nidaimarihe, 
Mukkanti v. Thammana. Ramayya, 26 M. 76, dig- 
sented from. ` 

In a suit,relating.to a,diyersion of water, the 
parties’ agreed | int witing that the Judgé should" 
go and inspect . the spot, and ‘that they would 
abide by his decision on such local! ‘inspection’ and, 
perüsalof plans and otherrecords: ' 

"Hd, that thé) parties had: merely agreed. to 
the evidence being taken in an irregular or un- 
usual manner and that the Court had not- acted 
either as atbitrator or exira cursum curiae, and 
that there was- no intention to. give up a right. of 
appeal, M SANKARANARAYANA PILLAI V. RAMA- 
SWAMY PILLAI, 44 M. L.J. 258; 17 L. W.. 3031 

(1923) M, W.N. 1543 (1923) A. 1. R.. (MA) 444 149 
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Auction; salg- aren sold-subject. to. Mortgages: 


decree— Payment by horiek outs of; eaten 

4 ayment not certified to Court Encum brance 
aid “off by " auction QUUM. Se iven for 

an mount, paid; by morigugor—R UA 

= ya A D Yight^of: ^ i 

: On the’ sale of property sub oe enc mbrances’ : 

the yeüdorgets tlie: SA "OP his it Interest; Whatever” 


i£màáy- “be whether ther price be settle by vate 


bargain 6 of ‘determined: üblic competitio LO es 
ther witliai Mie RT 2 Eur m mbrat Ea 
"dffécting: "té" and. -Thé''co contract o er Bie pares 





may 'beéxptesséd or implied: Tike p jl 
covenants with thé véudór top ‘pay | the in keanaan. 
itis still hothitig ‘moze than 'a’contract of indemnity,” 
The purchaser takes the property subjéc GP the 
burthen attached. to it. If the. meh Tones. T 


turn on to. pe invalid, the seit ak 


ne 


nothin enr 


£ eU 


Tete not’ 
Ts Tand i eR eve ea: 


gr te ‘antic 


AES ME “et 


LS jeune 


z es t 
vsi FLFR “ithe fr r ffti£ dh o 
ent. was "not certifi 


C MAE YR cre 
tothe "Court dnd was’ E y ignored 


red H 
czèrutidii igal ig. Su ibs sequently, the action purchase, 
E I B pun edie 


mbrance” and was given credit. 
aub deci shies EO 
reed: ‘py the latter. The’? judge tdebtor: 
brought a suit against .the auction- cpurchase#! 
for ,Iecoyery of, the amount and, in the alternative, 
claimed, it from the imortgagee- decreerliolder : "d 

= Held, (1 (1), that ‘the. auctión-p urchaser. was "ander 
d-the meré fact 
that he derived benefit froin thé payment did not 
give the judgment- dehtor: any- "danse of? ‘action 
against. chim 5° M eae 

(2). that/in view of the fact.that thére was. no: 
fraud committed by the ‘mortgagee ‘decreetholder: 
the judgment-debtor’s cause of: action as against: 
tim could only be based on thé groisid'of negligence* 
of on a-breach of.an implied: agreenient. to:cettify- 
the payment. and make it effectual: in execution ;: 

(3) that as there was no period: fixed by the; 
law for the certification ‘of the payment;. failute* 
to certify within a particular time -could. not “he! 
treated as negligence or'as a. breach: ot; agtee-- 
ment; Son dis 

' (4) that even if there was a breach of agreement / 
on The "part of the" mortgagee decree-holder, ‘the 
loss was morë directly’ due to: the negligerice of.: 
the judgment-debtor. himgelé in nat attetiding the: 
hearing at which the sale=proclamation was prepared: 
than to the mortgagee: 'decres-tioldefs failure’ to: 
certify ; + 

(5) . that, consequently, the. judgment-debtor. 
was not éntitled to claim, the: .anrount. front either: 
the auction:purchaser" or the mortgagee” decieé- 
holder, .N MrrsUr BUSSAN- iu Rh LTD. v, 
PADAMRAJ EULCHAND, | (1924) R Rev (NG n 


^ 
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Award—-Omlsstoi to file award in Courl—Charac- - 


"ter of award, if affected. < ` 


. If an award is valid, it is operative, even though 
neither party has sought to enforce it by a regular 
suit or by the ‘summary procedure. This con- 
clusion is based upon the elementary principle 
thai, as between the parties and their privies, an 
award is entitled to. that respect which is due to 


the judgment of a Court of last resort. The award ` 


is'in fact a final adjudication by a Court of the 
arties’ 


sufficient grounds in an appropriate proceeding, 
.an award which is on the face of it regular is bind- 


ing.. O BAIDYA NATH CHOTTOOPADYA V. 
PANCHANANI DASSEE, 37 C. L. J. 542- 128 


Bonami transaction— Burden of proof. 

‘Where a person alleges a- transaction to be a 
benami one the onus is on him to ‘prove that the 
apparent state of things isnot the real state of 


8. 
Courts in India should not approach benami - 


transactions with that scrupulous rigour which in 
other systems of jurisprudence may demand the 


existence of the clearest positive evidence that 


the ex facie owner of a property is a trustee for 

-holds the same for the- interest of another. 
Xven a slight quantity of evidence to show that 
the transaction was a sham one will suffice for the 
purpose, Still such a transfer cannot be considered 
as nothing. . The person who impugns its apparent 
charactér must show something or other to establish 


that it is a benami or a sham transaction. Sus-. 


picion, however, does not amount to proof, and 
a transaction cannot be held to be benami on mere 
suspicion. Pat. PURAN MALI v. DILWA, 4 P. T T. 
54 


003° 
of— Co-sharers— - 


———— — Tesi— Cour, duly 

Default in paymenl of Government dues—Sale 
* of: ostate —Defaulting co-sharer, purchase by— 
: Other cò-sharer, right of. 


. The Courtsin India need not approach a trensac- 
tion alleged to be benami with that scrupulous 
rigour which, in.other systems of jurisprudence, 
may . demand the existence of the clearest 
positive evidence: that the ex facie owner of 
& property holds the same 
of another. . The vital test in cases of this 
class is, what. is ihe. source from whence 
the consideration came. The Court should also 


take into consideration the question of possessicn. 


But where the production of evidence of a con- 
clusive character to satisfy these tests is hardly 
feasible, the Court must examine the surrounding 
circumstances. 

A co-sharer who has defaulted to pay the Govern- 
ment dues and has thereby brought about the sale 
of an estate, cannot be permitted, if he purchases 
the estate at the sale, to hold it for his cwn benefit 
to.the exclusion of his co-owner, 

The co-owner who thus acts in breach of his 
obligation, contractual or fiduciary, cannot be per- 
mitted to profit by his own wrong to the detriment 
of thé person whose interest it was his duty to 
protect. € Larr MOHAN v. MANORANJAN GHOSH 
CHAUDHURI, 36 C. L.J. 208.; (1923) 
18.7 
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own. choice and until impeached upon. 


or.the interest. 


A.I. R. (€) 
698 ` 
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Bengal, Agra and Assam- Civil - Courts —Act: 

(XIX of 1887), 8. 8 (2)—Bengal Tenancy Act 

( V LII of 1885), s. 153, proviso, application under 

. — Transfer to Additional Judge, whether compe- 

tent, , . 

Under section 8 of the Bengal, Agra ' and 
Assam Civil Courts Act an Additional Judge has 
jurisdiction to .hear an application made under 
the proviso to section 153 of the Bengal Tenancy 
Act transferred to him for disposal by the District 
Judge. 0 LAr BEHARY BASAX v. AKHIL, CHANDRA 
SANTRA, 27 C. W. N. 315 ; (1923) A. I. R. Aang 


Bengal Cess Act (IX of 1880), s. 54, notice under— 
Presumption — Denial, specifie, by defendant, 
whether necessary. ~ 

"Notice under section 54 of the Cess Act 
is a condition precedent to the Hability to 
pay cess. Adefendant must, if he contends non- 
service of such notice, state this specifically in 
his pleadings, otherwise due service of the notice 
will be presumed. Pat MURLI MANOHAR v. Raya 

NAND SINGH 1 


Bengal Municipal Act (IIX of 1884, s. 261— ` 
" Kiln’, meaning of—Pauja for firing bricks, if 
kiln. 

- The word “kiln ” in section 261 of the Bengal 

Municipal Act refers to a structure which is of 

a permanent nature and does not includea panta 

for firing bricks. OC SUPERINTENDENT & REMB. 

or LEGAL AFFAIRS, BENGAL tv. "CTROILOKHYA 

NATH,36C.I.]. 168; 26 C. W. N. 926 ; (1922) A. 

I. R. .C.) 194; 49 C. 1014 ; 24 C. E. J. 356 356 


Bengal Regulation (XVII of 1806)— Foreclosure 
proceedings— Notice— Proof—  Presumption. 
. A Court will not presume that all theformalities 
required by Regulation XVII of 1806 in proceed- 
ings for foreclosure have been observed. The 
mortgagee must prove affirmatively the due per- 
formance of every necessary condition. 
. The mere fact that the notice issued in the pro- 
ceedings is not forthcoming does not relieve the. 
mortgagee of the burden of proving that the 
notice satisfied the requirements of the Regulation. 
On the contrary, the non-existence ofthe notice 
is fatal to the validity of the foreclosure proceed- 
ings. L MUNSHI RAM v. NAURANGA 575 
——~—— 88. 7, 8— Anomalous mortgage—Swuit fcr 
foreclosure, whether necessary to complete mort 
gagee’s itile— Limitaticn. : 
Under the Bengal hegulation XVII of 1806 a 
mortgagee of an anomalous mortgage, viz., a com- 
bined mortgage by conditional sale and usn- 
finctuary mortgage, is bound to institute proceed- 
ings for foreclosure within 12 years from the ex- 
piry of the period stipulated for redemption; and 
his title is incomplete until it is confirmed by a 
regular suit. N Rupa Barv. RODHA 


Bengal Tenancy Act (VIII of 1885), ss. 3 (b), 50 
—'' Rent” in section 50, if restricted to money 
reni— Reni pos able parily in cash and parily in 
hind— Presumption, whether atplicatle. 

In section 50 of the Bengal Tenancy Act, the 
term ‘rent’ cannot be restricted (o ‘mercy ent’. 
It bears the meaning ailriluicd to it in section 
3, clause (5) of the Act, ; 


Ibr.. 


~ Bengal Tenancy Aot—contd,-" :. v. 21. 013 
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Bengal Tenanoy Aot—cóntd, ^7. 2- y, T ve u 


The substantive rule formulated -in section 50° unable-to pay the loans gave up their holdin 
i and the presumption embodied.in section 50 io the aca: E Breed = 
2) of the Bengal Tenancy Act do not-become 


| i ; e . > Held, that the transaction amounted neither 
inapplicable because a tenure-holder or vaiyut holds. to surrender nor to abandonment of the holditigs 
at a rent payable partly in cash and partly in - 4 


but to a sale of the occupancy rights of the tehants 
kind, or entirely in kind. in favour of the Kan Pus os 
, Although light may be thrown on the scope of 


^ 


The-word “ acquire " in section 22-6f the Ben ; 1 
a Statute by looking at what Parliament was s d pe 
doing .contemporaneously and at the'history of the- 


‘Tenancy Act. before its amendimént by. the Act 


of 1907, implied the accrual to a raiyati tenancy 


Statute yet even when words in a Statute dre so` 
ambiguous that they may be construed in more 
than one sense, regard may not be had to the Bill 


of rights conferred by the Statute rather than the 
transter of rights by^another tenant. Pat. RAM 


DHEVAN SINGH vB HULOTAN SINGH 

by which it was introduced.. C DINA Naru Par i : ` 705 
v. SATI PRASAD. 36 C. L, J.220; 27 C. W.N. 115; S.29, proviso (1)—Suit for vent at in- 
(1923) A. I. R. (C.) 74 063 creased vate— Landlord when entitled to succeed. | - 
Am a.suit to recover rent at an increased rate 

: S3. 6, ?7— Landlord. and tenant—Enhance-__the landlord is not entitled to the benefit of the first 
; ment of vent — Tenure held from time of Permanent clause to the proviso to section 29 of the Bengal 
Settlement —Ordev for confiscation of zemirdari,' Tenancy Act, unless. he brings himself within. the 

' effect of —Fixity of. vent— Alteration, effect Of. — precise language of that clause. 

' Where certain /aluks included Jin a zemindari . The plaintiff brought a sult for rent at an Jn: 
have been. held from the time of the Permanent creased rate for four-years beginning with 1321 B.S 
Séttlement, the fact thát the zemindart was The rent was not enhanced by writing regiatered 

Subsequently confiscated by Government and after as required by clause (a) of section 29 of the Bengal 
the escheat dowls were taken from the /alwkdars, Tenancy Act. No increased rent was paid in 1320 
would not lead tothe conclusion that the zemindari put rent at the increased rate was actüallv pai d 
was extinguished and the tenure-holders became from 13144 to 1319 B. S.: 7. pa 

independent ¢alukdars. The true effect of an . Held, that the requirements of the first clause 
^ order for confiscation must depend on its terms. of the proviso to section 29 of the Bengal ‘Tenancy 


—À rs 








If the tenures can be identified with those in 

existence at the time of the escheat, they must 

be deemed to have been held from the time of the 

Permanent Settlement within the meaning of 

section 6 of the Bengal Tenancy Act. - 

- Where the original nature of a tenancy is not 

known the fact that the rent has been altered once, 

negatives the hypothesis that the rent had been 

fixed in perpetuity. C NURUL Hug v. BIRENDRA. 
KISHORE, 38 C. L. J. :?1 979 
- s, 90—Seilled raiyat, who is— Condition to 
. be fulfilled. 





Where a person is alleged to be a settled raiyat. ' 


within the meaning of section 20 of the Bengal 
Tenancy Act, it must be proved. that he continu. 
ously held asa raiyat landsituated inthe village, 
although the land need not be identical through- 
out the period of r2 years. The holding of land is 
fo be continuous and, further, it is to bein the 
character of a raiyat. 

. But though the land must beheld asa raiyat, 
this does not necessarily mean that the land should 
have been actually cultivated, because land may 
be held by a raiyat as his homestead under sec- 
tion 182 of the Bengal Tenancy Act. It is, however, 
not sufficient for a raiyat that the character of 
land is such as would justify its use as a homestead, 
it must be established that the land is used by 
the raiyat as his homestead. G PRopvor Kumar 
TAGORE v. UMESH CHANDRA SAHA 640 


-—— — ——  99,-22, 86, 87—- Transfer of Properly Act 
(IV of 1882), s. 54-Ijaradar— Advance of 
takkavito tenants— Transfer of occupancy rights 

- in lieu of takkavi loan—Sale—Surrender— 
Abandonment—'' Acquire”, in s. 22, meaning 
of. * 

i Hé ijaradar made takkavt loans to certain occu- 

ancy tenants. The latter finding themselves 

/ 


Act had not been fulfilled,. inasmuch as rent at. - 


the increased rate had not been paid for a cons 
tinuous period of three years immediately preceding 
the period for which rent was claimed. C JANKI 
BALLAV Roy v. ENAT MONDAL, 37 C. L.J. 489 ; 
(1923) A. I. R. (C.) 600 : ; 


— ss, 8D (a), 105, 113— Limitation Act (IX 
of 1908), sch. L, Art. 131—Occupancy tenants 





—X 


entered as fixed vate tenants in Record. of Rights. 


- — Enhancement of rent, suit for-—— Limitation — 
Settlement of vent under s. 105, whether bar to suit 
for enhancement. 

It is not necessary to sue for a declaration that 
an-en'ry in the Record of Rights that defendants 
are raiyats at fixed rates is wrong before instituting 


a--proceeding for enhancement of rent under the. 


Bengal Tenancy Act. _ ‘ 
Therefore, a suit for. enhancement ‘brought 
more than six- years after the date. of the final 
publication of the Record of Rights in which the 
defendants are entered as vaiyats at . fixed rates 
is not barred by limitation. E 
- A claim to enhance rent is a recurring cause 
of action and is governed by Art. 131 of Sch, I 
to the Limitation Act, limitation running from the 
date of refusal. 

Where a fair and equitable rent has once been 
settled in a proceeding under ,section 105 of the 
Bengal Tenancy Act, itis a bar to any subsequent 
proceeding for the enhancement of rent before the 
expiry of the period mentioned in section 113 .of 
the Act, except on the grounds mentioned in that 
section. Pat SuEOPRATAP DUBEY v. SHEO.GHULAM 


LAL .. 781 


s. 40-—Commutation of vent — Notice, 
absence of—-Order commuting vent — Civil. Court 


-_— 
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Bengal Tenancy Aot—contd, > * - - ., Bengal Tenancy Aet—condd. : ~. AO ae 

= An order under section 40 of the Bengal Tenancy ^ ——-———- s, 188, application of. Me. C 
~et commuting rent in kind to cash rent canno}. The provision contained in section 188 of .the: 
i justly. be made without notice to-the party affected Bengal Tenancy Act has no application to the. 
: andvif so-made, must-be regarded as uliya vires. institution of a suit for arrears of rent, which is: 


. Anotder under section 40 of the Bengal Tenancy not something that the landlord is required or. 

Act, made by a Revenue Officer. without jutis- authorised to do by the Act, (CKALIPADA DAS: 
diction. does not bind a Civil Court. C GORA CHAND v, SATI PRASAD, 36 C. L. J. 234; (1922) A. I; R 

; EPI Wu QUE Gop, 37 C. L. Lh (C.) 468; 27 C. W N. 372. 7 , TRR 
|. 4733 (1923) A. I. R. (G:).36. : » j: any 
, a — a 105_—-Remati-< Appeal— Tenant, dis- i cipes eques of es s, 160^ 
possession of, ‘front pono tenancy— Rent, A under, by District’ Gourt— —Execulion, 





pan 


suji for—Suspension of rent, octrine of— Fixa- Whe em 
: : ae A ' . Where a District Court passes an order under | 
tion of fair and equitable veni —ReS judicata. section 160 (3) of the Bombay District -Municipal 


“No appeal lies against an order of remand. p — Act, that order can be executed as a- decree, tis. 


Ee es me Eee a necessary for the successful party -to make: 
In execution ofa decree for arrears of rent MAN application to the Court. to pass a decree in — 
‘seven jotes were put up for sale in this mannet, Cur rdance with tbe order KA decision R B BROACH 
namely, they were divided into two jotes,one of 68 — 4 TY M 1. R HOLAM Trip DAT 
bighas and odd coltas with one rental and the other . (B. : E Di m. L. Re 305; 1923) A, ae 
of 111 bighas and odd cottas with another rental " 4/499, 47 2.. c ; Tau 
The sale of the jote of 111 bighas and odd coltas was, Bombay Public Conveyances- Act (VII of 1920), 


set aside and' the tenants remained in posses- S, 2—Public conveyanté-—" Plying for hire,” 
sion without payment of any rent. The sale meaning of—-Conveyance- kept-for letting out on- 
of the other joie was confirmedand the landiord PAB Mr HUE conveyance. Nd : 
auction-purchaser took delivery of possession of the The essential idea of a conveyance-being.used fot" 


68 bighas and odd cottas of land. The landlord - the purposeof plying for-hire-is, that it-shóuld. be 
then brought rent suits in respect of the seven available at some public place, or on some regular 
jot s.in which it was held that as there had been" route for any one who wishes to travel -by it. A 
‘a wrongful eviction or ouster from a portion conveyance, therefore; which-is kept for letting ont 
of the lands of the original seven jotes there 04 hire to partizular persons does not” become 
‘followed a complete suspension of rentand no by such user a public conveyance’ within: ‘the 
claim for arrears of rent could be sustained. meaning of‘section 2 of the Bombay Public Con- 
Upon this the landlord breught the present pro-  venyances' Act. B EMPEROR v. N'ASARVANJI 
ceedings under section 105 of the Bengal Tenancy BOMANJI, 25 Bem, L. R. 05; 24 Cr L. J. 3103 
Act for eer ef fair var oe rentofthe (1923) A.I. R. (B.) 248 M - 40 
. bighas and odd cottas of land in the possession . M A cee 
bf the tenants. The Revenue Officer aces 2 Burmese Buddhist Law— Inheritance Half, sister. 
order accordingly but on -appeal to the Special. : í Á x nt 
. Judge it was held that. instead of one consolidated — , hedge winihan ga a pou i ea 
"rent the Revenue Officer shoud fix 7 jamas ior 7 sequently, brothers and sisters of the half blood 
iles and directed a remand. In appeal to wil succeed in preference to the maternal grands 
ihe High Court the doctrine of etre poe Ti : 1 prererene 9 Ue PIAQeInaP START? - 
rent was again urged andit was contended that the me Me n SUE" DU ARD. 
landlord Nds bound by the decisions in rentsuits AE oe ie 5s NGGAWE tide, Bode 4954 
which operated as res judicala : i E 
Held, (1) that there was as a matter of fact no Calcutta Rent Act (III of 1920), ss: 2. (E) (ii); 
wrongful eviction, as the rent-decree inexecution of 15, 18—Ordey’ fixing“ standard rent- under 5.2 
which.the sale followed was binding on the tenants (f) (ii)—Revision by President of Tribunal. — 
. who were, therefore, not entitled to urge the Àn order.of the Rent Controller fixing the stand- 
doctrine of suspension of rent, and ard rent for'certain premises under section 2 (7) 
(2)- that inasmuch as the rent suits were in (ii) of-the Calcutta Rent Act is open to revision 
respect of payment of rent of 7 joies and the pre- by the President of the Calcutta Improvement 
sent suit was for fixation of a fair and equitable rent Tribunal under section 18 of the Act. : ` 
* in respectof one jote, the doctrine of res judicata 1 
could notbeinvoked. C DEBI PRosap v. Oxyrcrar, Of the standard rent even in cases not coming 
TRUSTER OF BENGAL, 37 C. L. J. 314; (1923) A. I. under section 15 of the Act; in other words, in cases 
R. (C.) 333 i 101g coming under secticn 2 (f) (iz) of the Act. ec 
8.147 A— Compromise decree— Provisions ASUTOSH CHATTERJEEU UPENDRA CHANDRA AICH, 
of section no! complied with—Decree, whethey 27C. W.N. 50; (1923) A. I. R. (€.) 335 37. Ce Le 
nullity. p in : J. 101 221 
‘compromise decree -passe &suit between a lo. i 
landlord grr a tenant without compliaucs with Gattie Trespass Act (I 1971) 6, 22 Compensa 
i a lion not claimed in petition of complatnt——M agis- 
the proviions.of section 147A of the Bzngzal trate, jurisdiction of, 10 grant i < 
Tenancy. Act’ is a nullity and no efiectcan bs Where compensatio is not claimed iif the peti- 
iyen‘to it; Pat Kunj BEHARY 9. CHARAN SINGH £i m T durare iur d Ye 
givea ' tien of complaint, the Magistrate is not justified 
: 40 ia awarding compensation under section 22 ef tbs 
i ; 


- 
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Cattle Trospass“Adt—=coicld, - +- y ~--~ do 


aT 





" ‘Whether necessary. Sa te e 4, 

"^ Drivitig cattle away by shouts and cries consti- 
tutes ti rescuing” them Within the meaning of 
SeéCtion 24 óf the Cattle Trespass Act. ~~ 

^ Semble:—Thé word. “rescue” does not neces- 
Satily ittiply thé use of force or violence. 
^ “Enducing am animal to move thay even amount 


to using force. : M KANMA KONDIAH, In re, 17 In. 


W.: 546 32 M. IT. 355; 
(1923, A I, R, (M.} 608 
Cause of action-=Incompetency to sue—Limita- 
` "tion, operation of— Limitation Act (IX of 1908), 
Sch.I, Art. .t10—"When arrears become due," 
meaning of— Function of landlord and tenant united 
“in same person-— Receiver, appointment of—Suit 
"for arrears of rent — Limitation tezmiüus a quo. 
_, When there is no one compétent to sue there 
Cát: be no caiisé of action, and, consequently, limita- 
tion cannot rin; because there is no one against 
“whom it can run; "NC 
; Whére a person as trustee of a temple anda 
‘mutt unites in himself the function of landlord 
atid tenant, the cause of action for a suit to recover 
arrears of rent drises when. there is.some one in 
existence who can enfórce payment of stich arrears, 
as for instance, when a Receiver is appointed, at 
which time the “arrears become due" within the 
meaning of Art. rro of Schedule I to the Limita- 
tion Act. M DEVASIKAMANI v. GOVINDA Rao, 
44- M. Li ].,318, 17 L. W. 344; 32 ML. TITA; 
(1923) M. W.N. 252; (1923). A. IR. (M.) dons 


46.M..579 2A mM: : 
C. P. Courts Act ( of 1917), s. 26— Trial of suits 
. under $. 92, Ciuil Procedure Code— Additional 
| District Judge, jurisdiction- of—Trials by other 
Tribunals, validity of— Jurisdiction to try suits 
' Under $.92. ` 
. Under section 26 of the C. P. Courts 
Act, an Additional District Judge is empowered to 
try suits under section 92 of the Civil Procedure 
Code unless there is an order or direction to the 
Contrary by the Local Government or the District 
ies N GANORA v. NARAYAN, (1923) A. I. Y 
: 112 [n 
C. P. Tenancy Act (I of 1920), s. 49 (1) 438 
Charitable endowments, nature  of— Founders, 
fo ‘powers 0f — Hindu religious endowment—~ Direction 
* entitling descendants of founders daughters 
to participate in Dhog offerings, validity of—Gift 
` - to-huinian being and offering to deity; distinction 
between Rule of determination— Usage— Founder, 
intention of, proof - of—Dedication—-Execution of 
“document, whether essential. p $ < 
: A charitablé corporation, in so far asit is 
charitable, is the creature of the founder, and the 
latter May ptovide for-the governnient and 
administration of his creature and the application 
in perpetuity of its Yevénue. ' This is ‘subject to 
the reSeryation that a foundéf iay not, unless 
special power has been reserved-in this “behalf, 


(1923) M. W. N. 437: 
616 


Bftér the cónstitition of the -Córporatiou, vary: . 
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Charitable endowménts—couitd. TEES Xo A 3 


the trust or tiodify. the application of -the-eridow: 
ment “or. its. revenue. These principles age 


. applicable: to religious endowinents created in 


‘accordance-with Hindu Law. ` 


`.. In the, case, of religious endowments created 


according to Hindu Law when the worship of, au 
idol has been founded; the shebaitship is vested iu 
the founder and his heirs unless he has disposed 
of it. otherwise or there has been some usage Gr 
course of dealing which points to a different mode 
of devolution, There is no reason why the foiitidér, 
who is competent fo provide for the governiuent 
and administration of the trust, should not bé able 
‘to give-a direction for-its-mandgémerit,-which is not 
‘inconsistent with its character as a religious and 
‘charitable trust. Althdugh- the grant once made 
cannot be resumed aiid is irrevotdble, so long. as 
the foundation continites, tlie shebait is bound to 
catty out all legitimate directions given by the 
founder at the time of the establishment but is 
‘free to manage the trust without interference by 
him or his represéntatives. , The test in each case 
~is, whether thé direction given by thé founder is 
‘inconsistent with the nature of the endowment 
as á religious and charitable trust or is a coloürable 
device for the evasion of the law of perpetuities, 
Itis competent to the founder of a Hindu religious 
endowment to direct ‘that the descendants 
of his daughters would be entitled- to participate 
in the bhog offerings dedicated to the idols estab- 
lished by-him. -Such a direction ‘is inno way 
inconsistent with the purpose of the endowment. 
There is a fundamental distinction between a gift 
toasentient being ahd'an offering or dedication 
toadeity. Subject-to special usages to the contrary, 
"the offerings do not become the property of the 
officiating priest, but contribute to the maintenance 
of the shrine with allits rights; céremonies and 
charitiés. A, 
Where a practice has been observed in a. reli- 
gious endowment for a very long time .the 
inference is that the system must have had its 
origin in a direction given by the founders 
of the endowment. A rule of determination 
is looked for in the -case of such .institu- 
tions in their usage, because it is an index . to 
the intention of the’ founder. The proof of 
the intention of - the- founder bécomes .almost 
conclisive where the usage is immemorial, though 
the intention may be presumed from a number of 
instances extending over a limited period, provided 
only that the existence of an invariable practice 
is made out by -clear and unambiguous evidence. 
. Venkátachalapati v.. Subbarayadu, x3. M. 293 f 
4 Ind. Dec. (N.S) 916; Greedliavee Dossv. Nundo- 
kishore Doss. Matsh; 573; 2 Hay 633; Thackersay 
Dewraj v. Hurbhum Nursey, 8 B.432; 4. Ind. 
Dec. (N. 5.) 664, and Raghubhushana . v. Vidiava 
vidht, 34 Ind; Cas, 875; telieđ on, — -  .  . 
. A Court shoüld-bé.slow to draw an inference 
which would defeat-a right that has-been exercised: 
without question duriüg a vety lòng period, and 


' unless stich inference is irresistible the Court should. 


présume everything that is irreasotiably possible to 
presume in favour ofsuch a right, —. "nr 
' The execution -of a- document: is: not. essential. 
for the purpose of a valid dédication which tay be; 
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inferred. from application -of proceeds and family . 


conduct. O RAMBRAMA CHATTERJEE V.. KEDAR 
Maru BANERJEE, 36C. L.-J. 4783 (1923) A. I R. 
(C.) 65 1026 


Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 47, 
whether retrospective. 
- Sections 46 and 47 of the Chota Nagpur Tenancy 
Act have no application to a consent decree passed 
on the basis of a mortgage .executed before the 
passing of the Act. Pat, ISHAN CHANDRA KUNDU 7. 
NILRATAN ADHIKARI, 4 P, L. T, 311; x P.L. R. 217 
(1923) Pat. 184; (1923) A. I. R. (Pat.) 375 1049 


Civil Procedure Code (Act XIV of 1882}, s. Me 


ivil Procedure Code (Act V of 1908), s. 1 
cigi x i r. Rr et of debt—Objection 
-of gatnishee dismissed —Suitby auction-Purchaser 
‘10 enforce payment of debt — O5jecttou, whether tes 
judicata. 

x garnishee, whose objectiou-to the attachment 
of the debt on the ground that no debt is due by 
bim to the judgment-debtor is disallowed, is bound 
to bring a suit within a year to set aside the order. 
If he fails to do so the order becomes final aud con- 
clisive and the garnishee is barred by the rule of 
res judicata from raising the same objection in 
answer to a suit to enforce payment of the debt 
by the auction-purchaser, . M SuBBEIR v. MOIDEEN 
Precuat, (1923) M. W. N. 282 5 17 L. W. 582; 44 
M. L. J. 588; 32 M. L. T. 304; (1923) A. I. R. Ed 
CUR s. 11— Civil Procedure Code (Act. XIV 
‘of 1882), s. 331—Res judicata— Ambiguous 
, judgmeni— Exiraneous. eyidence—Claim proceed- 

ings under s. 331-——Procedure not followed— 

Order, whether res judicata. m 
. A judgment in a matter of ves judicata must 
stand by itself. It decides what it purports to 
décide no more and no less. If there is any ambi- 
gaity as to what it decided, which canaot be 
cieared up without turtner evidence, then it wl] 
not be a clear finding and not a case of res judicaia 
n) JM death of one S, the karnavan ot a Malabar 
larmad sued the son of S. for money belonging 
to S. on the ground that S. was goverued by the 
Marumakkattayam law and that the !arwad was 
his heir. The Court dismissed the suit holding 
that S. followed Makkathayam Law and the tarwad 
was not his heir. A subsequent suit was brought 
by the junior members of the tarwad to eject a 

arson claiming under the son. of S, from 
possession. of certain other properties of 5S. 
on the ground that the turwad was ihe 
uccessor-in-title to S. It was sought to be shown 
that the prior suitdealt only with the self-acquisi- 
tions of S. and not with his family properties which 
were comprised inthe latter suit. There was nothing 
in the judgment in the previous case to show that 
only self-acquisitions were dealt with in that case: 

Held, (1) that the question of the inheritance 
of the property of S. whether self-acquired or not, 
was directly and substantially in issue between 
the predecessors-in-title of the present litigants 
and the. finding in the prior suit that S. followed 
the Makkathayam and not the Marumakkatheyam 


INDIAN GASES, - 


- -plicateon to execution proceeding s. 
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Law was res judicata and was a final. decision bind- 
ing on the parties and their successors-in-title; 
(2) that it was not open to the plaintif to 
adduce extraneous evidence to prove that the 
Court was dealing only with the self-acquisitions 
of S. in the previous suit. . 
Where in a case governed by the Civil Procedure 
Code of 1882; on a claim by a third party obstruct- 


‘ing delivery of possession to the decree-holder, 


the Court did not follow the procedure laid down 


in section 331 of the Code and the claim was 


not registered as a suit, and the matter was dis- 
posed of merely on petitions and an order passed 
directing the removal of the obstruction t < 
` Held, that the order had not the force. of: a 
decree and would not operate as res judicata in a 
subsequent suit between the parties. ; ; 

Where it is sought to give the tormality of the 
legal effect of a decree to an order under section 


-331 of the Civil Procedure Code of 1882 in order 


that it may be used as ves judicata, it must be shown 
that there was a formal array of parties, framing of 
issues and trial as laid down in the section, but if 


the petition has been wrongly treated as a merely 


interlocutory application in the suit, it cannot be 
on the same footing as a suit itself.. M KooNAM- 
VELLI UNNARA v. KOVIPARAMBATH, 17.1, W. 3223 
44 M. L. J. 443; 32 M. Inm T, 1463 (1923) A. L 

4 582 


. R. (M) 51 


——— S, ll— Limitation Act (I X of 1908), Sch. 
I, Art. 1382— Execution application erroneously 
held not in accordance with law-—Ovdey not ap- 
pealed againsi— Order, whether can be questioned 
subsequently—-Res judicata, principles of— Ap- 


When a competent Court has decided even . 
though wrongly that an execution application is 
not in accordance with law, that order cannot 
be questioned in subsequent execution proceed: 
ings. 

Though orders in execution proceedings do not 
come directly within the language of section 11 
of the Civil Procedure Code, yet such orders, if 
not appealedfrom, are -binding on the parties in 
subsequent proceedings on principles analogous 
to those of ves judicata strictly so-called. N 
JAGANNATH V. BEHARI LAL, (1923) A. I. R. (N) 
230 473 





i 





$. 11— Question of title—Decision by 
. Revenue Couri— Res judicata, : 

In an ejectment suit against. an alleged tenant 
in: the Revenue Court, if the tenant sets up the 
plea of proprietary title and the Court elects to 
"ry the question, its decision must be deemed to be 
the decision of a Civil Court and operates as ves 
judicata ina subsequent suit for the establishment 
of title in the Civil Court, A BARU Mar v. 
SUNDER LAL, 21 i. U.J.339 7 156 
———-——--$.1l—Res judicata—-Ervonecous decision 

on guestion af law. E 

In deciding whether a decision in a former suit 
does or does not operate as ves judicata in a subse: 
quent one the facts of each case must be considered, 

Anerroneous decision on a question of law cannot 
be allowed to operate as res judicata so as to pre: 
vent a Court from deciding the: same question 
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on its arising between the same parties in a subse- 
quent suit in accordance with law, . - "x 
The question whether a tenancy is a permanent 
one or a tenancy-at-will, if not a question of law, 
18 certainly a mixed question of law and fact and 
as such is open to examination in second appeal. 
L Mort Sacarv. DEANNA Mar, (1922) A. I. R. 
(L) 329 : 177 
mr s, 11~~Res judicata—Finding as to res 
. Judicata based on mistake of fact, whether bind- 
ing— Cons'ruction of document — Gyant —W akf — 
Inam Commissioner, decision of, whether binding 
on Court, .. ; Me toro 
en a Court decides that a certain ‘matter 
is ves judicata. between :the parties to the suit, 
that matter cannot be re-opened in a subsequent 
suit between the same parties, ever though the 
decision was based on a mistake of fact. 
; Certain properties were held to be wakf properties 
in a suit. In a subsequent suit, the plaintiff in’ 
which was not a party to the prior suit, it was- 
held that the question whether the properties 
were wakf.was res judicata by virtue of the decision 


in the prior suit, the Court overlooking the fact- . 


that the plaintif .was not a.party to the prior 
suit. The question as.to the wakf nature of the 
properties again arose in a third suit between 
persons who were parties to the second suit: 
Heid, that the decision in the second suit that 
the question of the wakf nature of the properties 
was ves judicata by virtue of the decision in the 


first suit, although based on a mistake of fact, - 


was binding on the' parties to the third suit. 

Per Devadoss, J.—A grant of a village recited 
that a certain religious person was engaged in look- 
ing after a certain Durgah and that “ there were 
not sufficient means for the said person to y oun 
ali the religious objects of the institution and that. 
the village was granted.by way of aid to the main- 
tenance of the servants, students and other men 
deserving of help at the aforesaid religious man's 
hands. The grant further stated that the village 
was to be treated as civil liability so that from 
yeat to year the income thereof may be utilised 
for the maintenance of.the servants and the re-' 
quisites of the Durgah. "There was an endorsement 
oa the document to the effect that -the village- 
had been fixed as aids for the maintenance of the 
aforesaid religious man: and for the enses of 
the Durgah and. that the same. was to be left in: 
the enjoyment,of the said person with effect from: 
a certain date: ee PME 

Held, that the grant. was not a personal one 
burdened with a trust in favour of certain charities 
-but that the properties were " wakf” properties. 
-inalienable by the grantee. ~ 7 —fee 

Ramandan Chettiar v.. Vava Lewwai Marakayar, 
39 Ind. Cas. 235; 40 M. 116; 32 M. I. J. rer; 15" 
A. L. J. 139; 5 Le W..2903; (1917) M. W: N. 180p- 
25 C. In. J. 224; 21 M.L. T.215; 21 C. W. N.- 5215 
I P.L. W 394; 19 Bom. L. R. 405.44 I. A. 2r 
(P. C}, relied on. T o. A 

In construing firmans and grants, great weight 
ought to be attached to the actual words used in the 
grant and not to an endorsement ‘which is brief 
and “simple and may. not fully ~ express . the 
intention of the grantof, ^ = oe i 
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In interpreting deeds and contracts, the inten- 
tion of the parties to the document should be 
gathered only from therecitals in the documents 
to which they are parties and not from whet 
they said or did before the. document was | 
executed. | i nips 
. The decision of an Itam Commissioner as regards 
the mature of a grant is not conclusive. It is. 
for the Court to decide the nature of the grant 
though the Inam Commissioner's decision may help: 
the Court in arriving at a finding as to the practice 
of an institution. 

It is not a safe principle to interpret one docu-. 
ment by referring to recitals in another. But 
where a Court has given a definite meaning to 
certain expressions, that meaning should be applied 
to those expressions in other cases. M JAGGA 
Row BARADUR GARU v. GORI BIBI, 17 L, W. 521; 
(1923) M. W. N. 347; (1923) A. I. R. (M) 545 789 


— —-—- 88. 11, 16, 17; 0. 11, y. PARAN IIN for 
partition of some items of joint family property— 
Subsequent suit for partition of others, whether 
maintainable. : : 7 
A suit for partition of an item of joint family 

property is unsustainable where the plaintiff has 

already brought a suit and obtained a decree for 
partition as regards another item. 

*' A suit for partition of joint family property is a 

comprehensive ascertainment of the assets, includ- 

ing immoveable property belonging to the family 
and the liabilities to be satis&ed out of those assets. 
‘The effect of the provisions contained in section 11, 

Explanation IV, and O. IE, r. 2 of the Civil Procedure 

Code is that ordinarily only one suit for partition - 

will-lie. The cause of action in a partition suit of. 

joint family property must be regarded as exhaustive 
of the whole property available for division so far: 
as its existence is known at the dateof the plaint,. 
eyen where the properties are situate within the 
jurisdiction of more Courts than one. > ` 
‘Sections 16 and 17 of the Civil Procedure Code 
do not ovefride thé principles. of the provisions 
of ‘section xr and O..II,r. 2 of the Code. They 
simply provide for the machinery to enable litigants 
with property in more than one jurisdiction to 
adhere to these principles. M BANAKARA Basa- 

VANA V. BANAKARA DODDALINGAPPA, (1923) M. 

W. N. 294; 44 M. L. J.652; 17 L. W. 749; (1923). 

A.I R. (M. 584 u 

— — —— — 88, 11, 47—-Mortgage—Redemption sutt— . 
Decree nisi—Second suit for redemption, whether 
barred. ` EC 
If a mortgagor brings a redemption suit and . 

obtains a decree żisi, which entitles him on payment- 


` of a certain sum by a certain time to get back: 


the property, and nothing further is done, and 
no attempt is made to get back possession, and ` 
mo order is made barring the mortgagor’s right to 
redeem, then a second suit can be brought for 
redemption and the same would not be barred’ 
either by section s1-or section 47-of the Civil Pro- 
cedure-Code. -B RAMCHANDRA LAXMAN V. BALÉ 
BHIM BABAJI, 25 Bom. L. KR, 211; (1923) A. I. R.. 
(8) a We ct -~ 915 
— —— s, 11, Expl. IV, application" of—Res : 
jüdicata—Swt for possession: as joint purchaser’ 


+ 
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8 aan hoy suit as owner by inheritance, main- 
. *afnability of. . | . $ 


“Though under O. II, t. 2, Civil. Procedure . Code, 


a plaintiff is not bound to join in one . ‘suit. all 


the causes of action he has got against the defendant, 
he is bound to bring forward all the, grounds in 
support of the claim or title he is litigating unless 
stich union leads ‘to confusion. e 

' If a person sues for possession on the strength of 


his title, he must establish histitlein that very suit 


by urging and proving all that would go. to estab- © 
his title and cannot reserve one or more of 


lish 
such grounds for a future suit. 


` Where a plaintiff's suit for possession as co- 


owner on the strength of his, title under a joint 
purchase is dismissed, a second suit for possession 
on the strength of his title as owner by inherit- 
ance is barred by section II read with Explanation 
IV: of the Civil Proceiure Code-since in both cases 


WU E v aa d 


ies, Do NABI BAKHSH V. MUHAMMAD SALAM 


NAH, 5 Inky J. 253, . 


INDIAN CASES: 7 


^ is. void as, against him and 


l mentioned in the- Will 


: go (c) of the Civil Procedure Code. 


- tried 


Üivii Procedure Code—1908=-conta, ` 


——— ——.8, 11, Expl. 1V—Suits for possession of 
. property—Sutt on ground of gift. from father, 
. dismissal. of-—Subsequent suit as orasa son, 
whether res judicata— Alternate claims, joinder 
of — T'est. - ee 
. -Å person claimed title to a. plot of land as having 
been given to-him by his. father who, at the time 
of the suit, was dead. The suit was dismissed on 
the ground that tlie gift was invalid. He brought 
another suit in his capacity. as the orasa son of 
his father but the Court held it:to be ves judicata : 
Held, affirming the decision of the lower Court, 
thatif the plaintiff had in the former suit put jn 
the claim that he made in the subsequent suit as 
an alternative claim, there would have been no 
confusion and all questions relating to his title in 
the property. would have been completely and 
finally determined. .... . oe a O i 
..The test whether a matter ought to have been 
made a ground of attack. in, a former suit is this: 


` are the matters so dissimilar that. their union 


might lead to confusion? LB Maune Ba THAW 
v. MA HNIT, 11 L. B. R. 451; (1923) A. I. R. (R) 
122; 2 Bur. L. J. 34 . 14 
— — — 88,16 (d), 20 (¢e)—-Sust..to declare Wilt 

forgery and, for cancellation —Place of suing— 

. Cause of action,” meaning . of. 

Where a document affects the right of a person 

to any property, the cause of action for a suit by 


where the document is. executed, but also where 
the property itself is situated.’ 


A suit by a reversioner for a 


executed by the last male owner,is a forgery and 
for obtaining. its 
cancellation may be instituted in any of the Courts 
having "jurisdiction over any of. the properties 
Wil, undér section 20, clause 

(s). of the Civil Procedure Code: : e 
In such.a suit, the reversioner's allegation that 
he is entitled to- succeed to. the estate 
on the death of the widow if he survives her, and 
the threat.to his rights involved in the setting up 
of -a forged. Will by the widow, constitute parts 
of his cause of action within the meaning of section 


. For the application of section 16 (d) of the civi 
Procedure Code, it is not enough to say that.the. 
relief granted in the suit will. indirectly affect 
the rights in immoveable property ; the suit itself 
must bé for the purpose of determining such rights. 

The words, ''cause of action '.mean the whole 
bundle of material facts which it is necessary for a 


. plaintiff to allege and prove to obtain the relief 
. he claims in the suit. ; 


~ 


declaration that a 
Will set up by, the widow, alleged to have been 


‘Per Venkatasubba Rao, J.—There is ia difer ao 


between moveable and imimoveable. property . in 
regard to the application of.section 20 of the Civil 


. Procedure Code. M NITTALA ACHAYYAv, NITTALA 
š YELLAMMA, 43 M. L. J. 615; 16 L. W, 785; 


; 1922) 
M. W. N. 834; (1923) A. I. R. (M) 109. .—— | oh 
————— 8. 20— Contract for sale of goods—Suit 
Jor - damages-— Parties. residing. in different Pro- 
vinces-—Cau.c oj-achon— Jurisdichon. - i 


7a 


, P. residing-at X. informed. D, that hehad cettain 
$4 goods 


to be sold at B, where D,- earried on. 


inj 


` him to declare the document void arises not only . 


- 
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‘business, and inquired on what terms D. would 
be prepared to effect the sale; D. signified his 
willingness to séll the goods and intimated his 
terms. - P. despatched the goods to D. who ' sold 
them at B, P.' instituted the present’ suit at 
Y. against D. for damages ‘occasioned by D.'s 
conduct owing to which he failed to realise the 
.proper value of the goods: the question was 
whether the suit was triableat Y. ' ^" > 
c ' Held, that the contract for the sale of the goods 
which was part of the cause of action, was formed 
-ate Y. and that the Court ‘at V, had jurisdiction 
‘to try the suit under section zo of the Civil 
Procedure Code. -N CHAGAN Lat, V. ABOOBAKAR 
ABDUR RAHMAN AND CoO., (1923) A. I. R. (N) 
16; ` E ap r 465 


ss, 20, 120—S. 20, whether applicable to 


- 
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mi $i, $5, O. REL, rr 95, 90—Symbolical pos. 
session — Formal possession — Actual possession." 
There'cax be no symbolical posséssiori aa betwetn 
thé pürtiés'to:d decfee where the property is iñi- 
moveable property Which i$ capable of immediate 
actual -pogséssion’ and -comés Within’ the' scope 
of the directions in sub-r. (r) of.r. 35 of O. XXI 
of the Civil Procedute Code.- Syinbólical possés- 
sion is the térm properly applied where thé property 
isof.a- kind. which can be taken possession in 
an execution only under sub-r. (2) ofr. 35 ‘and 
r. 36 and r, 96 of O. XXT of the Code—these being 
the cases when actual possessión. cannot be given, 
' Formal delivery. of possession under section 35.(1 
of the Code is actual-delivery of. possession, it is 
not delivery of symbolical possession, -N- PANDU- 
RANG V. SAMPAT, (1923) A. I. R. (N.) 237 = 818 


` Original Side of High Court. See LETTERS 
PATENT (MAD. Ch.12 "^  * 982 
| 8; BO (e) — Place of suing—Suit to set asids 
^ collusive decree— Cause of action. ^ >>> - > 
Plaintiff obtained a decree against N. and attached . 
certain properties belonging to the lacter at Amrit- 
sar. J. obtained another decree against N. at 
Ferozepore and got it transferred for execution 
. to Amritsar where he applied for rateable distribu- 
` tion of the assets under plaintiff's decree. . Plaintiff 
brought a suit at Amritsar for a declaration that 
- J’s decree was collusive and fraudulent: 
Held, that the cause of action for the suit had 
arisen at Amritsar and the Amritsar Court, 
therefore, had jurisdiction ‘to hear the suit. „L 


` BALLA MAL v. JAGAN NATH 999 ought not to be allowed to attack the sale in a suit, 


s. 21, applicability of—Case remanded BDA Minty, RANCHODLAL AMRTILAL. 2 : 
— ) jS- : ° LOID. 3 , 25-Bom, 
"sa Court—Trial by another Courbe- Juris L.'R. r4; (1923) A. TR. (B)zri ^ ^ ^ - 866 
The jurisdiction of a Court trying a remanded . —— s. 47, O. XXI, rr. 9 (8), 39— Exe- 
. case depends entirely on the order of the Appellate cution of decree-—-Satisfaction out of -Couri—- 
Court when remanding the-case. . i , Satisfaction not certified —Swit to restrain decree- 
. When the High Court reziands a case for trial -holder jvom' executing decree, mainiainabilty 
. to a particular Court mno other Court has juris- of —E.xecution, 4f can .be stayed. . : 
. diction to try it. Where a case is tried by a Court cats 
"other than the one to which it is remanded, ob- 
: jection can be taken at any time to the jurisdiction 
' of the Court, and the Court is bound to give effect 
> to it. Section zr of the Civil Procedure Code © 
- has no application to such a case. M UTtHUMAN 
. AMMAL 9. NAINA MAHAMAD, 44 M. L. J. 238; 17 
- L. We 355; (1923) M. W. N. 194; 32 M. L. T. 276; 
- (1923) A. I. R. (M) 351 314 
ss, 22, 28— Transfer of case— Balance of 
convenience. 
Plaintiff sued defendants for an account of 
. transactions carried on by the latter’s Karachi 
“Arm as Commission Agents for the former for the 
urchase and sale of cloth at Karachi. The deal- 
ings all took place at Karachi, the persons from 
whom goods were bought and to whom goods 
. were sold were at Karachi, and all the accounts 
relating to the dealings in question were 'at 


—— —— 8. 47— Auction-purchaser, whelhér re- 
^o Cpresentative: of any party t0 suit—CouH sale, 
objection ‘io— Reat dispute between judgineni-debtor 
, and decree-holder— Auction-purcháser interested 
SWil to. allach-sdle, maintainability’ of. ^—- 7 | 
to An auctión-prirchaser isa stranger to the pro- 
‘ceeding and is nota representative-of any ofthe 
parties tò tHe snit so that any question arising 
between hihi ‘and. the parties to the suit or their 
representatives can be ‘determined: by a separate 
suit. ‘Bit where a ‘question’ raised by a judgment- 
-debtor‘as tg thelegality-of-a Court sale is virtially 
one between the ‘parties ‘to the suit, 7.2;, between 
the decree-holder and the- judgment-debtor and 
the auction-purchaser is interested'in tlie "decision 
and result ofthat question, “the. judgmient-debtér 











te. ws -- 


.Court also cannot stay exécution of the decree 
under O. XXI, r. 29 òf the' Civil Procedure Code, 
'fór à period during which the suit may ‘be pènd- 
ing. z : i -r 1+ i A - ord — - ` 4 4 
“The provisions of O. XXI, r. 29 of the Civil 
Proceduré Code, apply to'cases not coming under 
O. XXI: r. 2 (3) read with section . 47 ‘of the 
Code, © RELY ». GOLAP Kuan, 27 C. W. N. 
5753 (19237 A. I. R. (C) 645... ` a 
8, 47, O. EXI, r. 66-——Exccution of decree 
—Sule `- proclamation ——Order ` directing | sale" free 
from ^ incumbrance, nazure- of — App al. | 0-07 
Certain incumbrances -wege notified in a sale 
proclamation under O. XXI, r.- 66 of:the Civil 





eee 


. Karachi: 
- Held, that, in these circumstances, the balance 
‘of convenience was greatly in favour of the case ' 
peing’tried at Karachi and the case'should; there- - 
fore, be transferred‘ to- Karachi. -L BANARSI 
>Das.v. KISHORI LÀL, (1923) A. I. R. (L.):383 -592 
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Procedure Code at the instance: of the deeree» 
holder. The judgment-debtor subsequently made position than the decree-holder himself and can 
am a canam objecting that the property was put forward only such rights as the decree-holder 
not liable to be sold subject to those incumbrances. himself had at the time of transfer and is bound 
The Executing Court gave effect to the objection : by any agreement made by his transferor of which 

Held, that the order of the Executing Court he'had notice at the time of transfer. 
was made under section 47 of the. Civil Procedure P.S. Krishna Aiyar v. Savurimuthu — Pillai, 
Code and not under .r. 66 of O. XXI of the Code — 50 Ind. Cas. 584; 36 M. L. J. 376: 9T. W. 4431 
and wasappealable. Pat GRANT v. SURAJ MAL, 42 M. 338; (:919) M. W.N. 248, distinguished. 

. (1923) Pat. 76; 1 P. L. R, 53; (1923) A: I. R. end Where a Court under an erroneous view of the 

|^. 134 860 law oo to give effect to its own madig and 

—-—— 3,48 (1) (b, O. XX; r.11, O; XXII, r. 4— to release certain property from attachment it 
Execution of Oey application of—Compromtse ae to de e jurisdiction I in eres law 
—Decree made payable by instalments—Dismissal 204 its order is subject to revision under section 115 

eee of the Civil Procedure Code. M  NANDIGAM 
of execution application — Dismissal order, whether CANGA M View 32 E 

'" one “directing payment of money"— Limitation, 1 m kie v. a ae ENE STEN BAYS AT 

> whether extended. * < : W 988; 31 M. L. T. 423; 44 M. I. J.: 80; (1923) 
The provisions contained in O. XXIII of the M. W.N. 51; (1923) A. I. R. (M.) 230 839 

Civil Procedure Code are, by virtue of r. 4 -of the s. 64, O. XXI, rr. 46, 51— Negotiable 


Order, inapplicable to any proceeding in execu- = Instyuments Act (XX VI of 1881), ss. 9, 78— 
tion of a decree or order. < ; 


' The transferee of a decree is not in a better 





TQ : uL Aitachment of pro-note——Prohibitory order, effect 
To render the provision contained iu clause (b) . of— Endorsement in favour of one of several 

-of sub-section (0) of section 48 of the Civil Procedure decree-holders— Holder in due | course— Pro-note, 

Code applicable to a case there must be an order ‘whether extinguishes debt, 

directing the payment of money on a certain date. . 

-Such an order can only be passed under O. XX, The proper method ofattaching a promissory- 

r. 11 of the Civil Procedure Code. note under O. XXI, r, 51 of the Civil Procedure 


Before any order can be passed under O. XX, Code is by actual seizure and by bringing it 
r. 11 of the Civil Procedure Code, the application into Court and a mere prohibitory order issued 
on- which. it is made must be within time. to the judgment-debtor and the maker of the 
In execution of a decree the parties filed acom- note forbidding the latter to pay and the former 
promise whereby the decretal amount was-to be to receive the amount due does not create a 
- paid by instalments and on default in payment ofa. Valid attachment of the pro-note. 
certain number of instalments the decree-holder.was . A number of decree-holders in execution of 
to be at liberty to execute the decree for the full their respective decrees attached a promissory 
-decretal amount. The Executing Court thereupon ` note executed in favour of the judgment-debtor, 
dismissed the execution proceedings, but did not . but the attachment in every case was effecied 
‘embody the terms of the compromise in its order: ot by actual seizure but by mere prohibitory 
' Held, that the order made by the Court did: not - orders issued to the judgment-debtor and the 
amount to a subsequent order directing payment of maker of the note under O. XXI, r. 46 of. the Civil 
‘money at a certain date within the meaning of ^ Procedure Code. One of the dectee-holders with 
section 48 (x) (b) of the Civil Procedure Code, ` knowledge of the prohibitory orders obtained an 
- go as to extend the period laid down by the section ` endorsement of the pro-note in his own favour from 
„after which a decree cannot be executed. L ` the judgment-debtor: | A 
- BANARSI DAS v. RAMZAN -479 Held, (t) thatthough the attachments were invalid 


‘as not having been made in the manner prescrib- 
—— 88. 64,115, O. XXI, r. 2—Execution of ted by law, mad section’ 64 of the Civil Proce? 
decree— Attachment — Transfer, -with consent of ` dure Code was not, therefore. applicable, the title 
` decree-holder, effect ^ of— Transferee 9f decree, of the jvdgment-debtor to the pro-note wes defec- 
whether bound Refusal io, exercise * power tive on account of the prohibitory orders which 
Revision. ` DM "T .imposed a disability on Him with respect to the 
. ; Section 64 of the Civil Prócedute' Codeis inténded `pro-note-`and the  endorsee-decree-holder who 
_for the benefit of the decree-holder and itis open ^ took the note wilh notice of the defect was neither 
to him to waive the benefit. There is no public a holder in due course under section 9 of the Nego- 
_ policy making it incumbent on a Court to ‘avoid  tiable Instruments Act nor even a holder within 
an alienation pending an attachment. the meaning of section 78 of the Act: . 
An attaching decree-holder who, for valuable (2) that the conduct of the decree-bolder was 
consideration, agrees with a purchaser of the ' fraudulent, being designed to secure himself and to 
attached property to withdraw the attachment defeat the other creditors who had obtained pro- 
is not entitled to go back on his agreement and a - hibitory orders and amounted to an abuse of 
‘transferee from himi with notice of the agreement . the process of the Court. i 
is not entitled to apply for execution of the decree The execution of a promissory-note in satisfac- 
by attachment of the same property. ' tion, of a debt does not necessarily mean that 
O. XXI, r. 2 of the Civil Procedure Code doesnot the originaldebt is extinguished, the note may opet- 
bar the purchaser in such a case from setting ate as a substitute for the debt and the original 
E: the agreement as against the decree-holder's ` 


* 





; as _ debt kept in abeyance pending the discharge of tha 
aim for execution,. . pro-note, but it is also open to the'parties to treat 
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-the original debt as discharged and substitute 


therefor the obligation under the pro-note. The 
question is one of fact and depends on the inten- 
tion of the parties in each case. M SUBRAMANTA 
- IYER v. CHOKALINGA MUDALIAR,44 M. L.J.206; 
17 1. W. 314; (1923) M. W. N. 91 ; (1923) A. I.R. 
(M.) 317; 46 M. 415 189 


— 8,73, 0. XXXVIII, r, 5—" Assets held by 
the Court,” meaning of— Rateable | distribution— 
Attachment before judgment, effect of. 


The expression ‘fassets hell by the Court ” 
in section 73 of the Civil Procedure Code does not 
include all money lying in Court to the credit 
. of the judgment-debtor but only the assets levied 
.in execution or paid into Court in satisfaction 
of the decree under execution and there js no 
‘receipt of assets within the meaning of the section 
until the Court holding the money comes to the 
conclusion that no objection exists and orders 
the money to be transferred to the credit of the 
first attaching creditor's suit; the decree in which 





it is engaged in executing. 
Visvanadhan Chetti v. Arunachalam Cheiti, 
60 Ind. Cas, 302 ; 44 M. 100;39 M. L.T1.6c8; 12 


L. W. 744; 28 M. L. T. 412; (1921) M. W. N. 14. 


(E. BJ), relied on. 
Umma Venkatrainam & Co. v. Methewala Adamjt 
Usman & Co., 50 Ind. Cas. 925; 42M. 692; 26 
M. L. T. 822; (1919) M. W. N. 623, overruled. 
Bisheshar Das v. Ambika Pershad, 29 Ind. Cas. 
622; 37 A. 578; 13 A. IL. T. 732, dissented from, 
Where on attachment before judgment in 
‘a suit certain moveables of the judgment- 
debtor were sold and the proceeds deposited to 
the credit of the suit and before any dectee was 
passed, another creditor got a decree against the 
judgment-debtor in the same Court and in execn- 
tion thereof applied in the firs? suit for payinent 
of his decree amount but before any order 
was passed thereon, a third creditor got.a decree 
against the same judgment-debtor and applied 


` for payment and tien the first creditor obtained 
* & decree and applied for payment: 


Hetd, that the money in Court had never been 


. levied in execution, or transferred to the credit 


of any other suit than thàt of the first attaching 
credicor and did uot become '*assets held by the 
Court'' under sectión 73 until an order was made 
on application by him for execution oí his decree : 


' and that all the creditors who had applied were, 
accordingly, entitled to 


rateable distribution. 
_ Per Schawabe,C. J.— Quaere.— Whether property 
which has been attached before judgment can be 
said to belong to the judgment-debtor within the 
meaning of section 60, Civil Procedure Code, and 
whether it can be taken in execution, so long as 
the custody Court holds it pending the decision 
. of the suit before it, so as to defeat the right of the 
attaching creditor as against a subsequent decree- 


. holder. . 


Per Wallace, J.—An attachment confers no 


_ sort of lien or charge on the attached property ` 


and is not effective to create any sort of legal 
rights in the attaching creditor to have the property 
earmarked for the satisfaction of any decree 
he has obtgined or may obtain, and it is in-no seyse 
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to be regarded as the inception of execution on 
behalf of the attacher. Much less does eit 
enure to create any such right for the benefit 
of other creditors seeking for decrees or for execu- 
tion of decrees or for rateable distribution under 
section 73 of the Code. It-can then be used only 
for one purpose, namely, to defeat and render 
void any private alienation made during its con- 
tinuance. 

Annamalai Chettiar v. — Palamalai Pillai, 43 
Ind, Cas. 239; 41 M. 265; 22 M.L. T. 461; 33 
M. I. J. 707; (1917) M. W.N.882; ; L. W. 208 
(F. B.) and Mina Kumari Bibi v. Btjoy Singh 
Dudhuria, 40 Ind, Cas. 242; 44 C. 662; 1 P. L. W. 
425; 5 L W.711;32 M. L. J. 425; 21C. W. N. 
585; 2r M. L.T 344; 15 A. L.J. 382; 25 C. L.. T. 


. 508; 19 Bom. L. R. 424; (1917) M. W. N. 473i 


44 I. À. 72 (P. C), relied cn. 
In the ordinary case of assets realised by Court 


. sale under a decree, the assets are held when the 


whole of the sale-proceeds are paid into Court 
and itis only when the assets are actually realised 
that any question of the title of any one to rateable 
distribution can arise. 

But when the sale-proceeds are actually in Court 
prior to decree, they become assets only (1) when 
the debtor becotnes a judgment-debtor, and (2) exe- 
cution is taken out against him either by a judg- 
ment-creditor entitled by decree and by his position 
as the plaintiff in the suit to the credit ot which 
the money lies to put in a valid execution petition ; 
or by a judgment-creditor entitled by an order 
of Court transferring the fund to the credit of his 
suit to put in a valid execution application. It 


.is only then at the earliest that they cam become 


assets held and received in execution. But the 
actual point of time when they do become so 15 
when the Court says "I, as attaching Court, take 


. this property of the judgníent-debtor lying in this 


Court as custody Court and make it property 
available for distribution in satisfaction of decrees 
against him." M NACHIAPPACHETTIAR v. SUBBIER, 
44 M. I. J. 4x3; 17 L. W. 3901 32 M. L. T. 198; 
46 M. 506 ; (1923) A. I. R, (M.) 505 820 
—-—— ——— 8,80, scope of. 

It is perfectly open to a Pleader, on instructions 
from his client to send a Magistrate notice under 
section 80 of the Civil Procedure Code, but 
whatever his instructions, it is his duty as a 
Pleader to send the notice strictlyi n accordance 
with the terms of that section, B GovERNMENT 
PLEADER v. G K, TATEE, 25 Bom. L. R. 2645 
(1923) A. I. R. (B.) 234 ; 24 Cr. L. J +353 858 
— 8, 92, suit under, nature of-—Dispute, 

whether can be referred to arbitration, 

Matters in dispute between the parties to a 
litigation, which affect private rights can only 
be referred to arbitration. — 

Mahadeo Prasad v. Bindeshri Prasad, 30 A 137i 
5 À.L.J.ror; A. W.N. (19008) st; 3 M, L. T. 
208 and Mohammad Ibrahim Khan v. Ahmad 
Said Khan, 6 Ind. Cas, 219;32 A 503; 7. A. IL. 
J. 761, followed. , l 

A suit under section 92 of the Civil Procedure 
Code is not a suit for the determiuation of private 





‘rights and matters in diference in such a suit 


cannot be referred to arbitration. 
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r- Where the law has given jurisdiction to determine 

ag, matter to specificTribunals only, determination 
-of the matter by the other Tribunals, for instance, 
-arbitrators, a Tribunal chosen by consent of parties, 
js excluded. N GANORA v. NARAYEN, (1923) A. I. 
R. (N.)112 101 


———8.99,applicability of. See PARTIES 63 


—- 8.104 (2), O. XXI, rr. 90, 92, 0. XLIII, r. 
1 (J)—Execution of decree——Sale— Application to 
set aside sale— Appeal, second, whether Hes. 

An application to set aside an execution sale 
on the ground of material irregularity and fraud 
falls under O. XXI, r. 90 of the Civil Procedure 





‘Code and an order made thereon is appealable - 


“under O.X LHI, r. x (7) of the Code. Under séction 
“104 (2) of theCode no second appeal is competent 


from an order passed in appeal under r. 1 (j).of O. : 


XLII. merca NatHv, PIR MOHAMMED (1923) 

A. I. R. (L:) 287 

— ———-—8$,105, O.IX, r. 18— Order setting aside 
ex: patte decree whether can be questioned in 


appeal. : 





An order setting aside an ex parie decree cannot 


“be questioned in appeal. 


An error, made” by a Court in settiog aside 
‘an ex parte decree is not an error affecting the 
"decision ofa case within the meaning of section 
105 of the Civil Procedure Code, and cannot, 
therefore, be set forth as a ground of objection 
in the memorandum of appeal from any decree 
passed inthe case, L SUNDAR SINGH V. NIGAHIV A, 


(1923) A. I. R.(L.) 425 i 410 

8.109 (0), scope of—Issue of general 
importance—Leave to appeal—‘' Private import. 
ance,’ meaning of— Value of subject-matter, 
determination of. — 

Section 109 (9. Civil Procedure Code, contem- 
plates a class of cases in which there may be in- 
volved questions of public importance, or which 
‘may be important precedents governing numerous 
other cases, or iu which, while the right in dispute 
is not exactly measurable in money, it is of great 
public or private importance. 

' Banarst Prasad v. Kashi Krishna Narain, 23 A. 
1227 atp.231;3 Bom. L. R. 254;5 C. W. N. 193; 
rı M. L. J. 56; 28 I. A. 114 8 Sar. P. C, J. 447 (P. 
C), Hisjibhai v. Jamshedji, 21 Ind. Cas. 783; 15 
Bom. L. R.rozrat p. 1022 and Chinna v. Mar- 
“kanda Kothan, ((921) M. W. N, 353, followed. 

" Where ii a case the point in issue appears to 
-be one'of general importance, but not of sufficient 





“INDIAN: CASES. ` 


217; 32 M. L. T. 126; (1923) A.I R. (M) 


+ 
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that the 


pecuniary value is over the sum of 
Rs. 10,000, i | j i 


^ 
paw 


. In granting leave to appeal to the Privy Council, 
_the High Courts in India have no power to impose 


+ 


'à condition upon the appellant that, whatever 


6 may be the result of the appeal, he should 


a 
the costs of the other party. The Privy Council 
alone have such a .power. M  RAJESWARA 
SBETHUPATHI 7. TIRUNEEL AKANTAM, 44 M.L. J. 
232 | 
(1923) M. W. N. 415; 17 L. W.775 -250 
—— 83, 109 (c), 110— Leave to appeal to Privy 

Council Forfeiture con alienation of lands: held 

on Karamkari and .Adimayalana tenures, whether 

subdsiantial question of law— Value less than 

Rs. 10,000— Leave, when san ba granied—Cusiom 

establishment of, whsther question of law. 

The question whether the permanent tenures 
known as Karamkari and Adimayalana in Malabar 
have the incident of forefeiture on alienation attach- 
ed to them by custom or not is one of general 
interest in Malabar and is a substantial question 
of law within the meaning of -section 110 of the 
Civil Procedure Code. 

. Where the above question arose in a number of © 

: suits but iu two of them, the subject-matter was less 
than Rg. 10,000 in value, and all the suits could not 
be cónsolidated for purposes of pecuniary valuation 

` under O. XLV, 1: 4 of the ‘Civil Procedure Code 
‘on account of the suits having been determined 
in the Court of first instance by separate judgments, 
leave to appeal to His Majesty in Council was 
granted even in those suits in which the value of^ 
the subject-matter was less than Rs, 10,000 under 
section 109 (c) of the Civil Procedure Code, since 
there *ras a substantial question of law of general 
interest in the district concerned involved in the 
suits. 

The question whether a custom has been establish- 
ed or not is a question of law though it has to be 
inferred from the facts proved. M ZEMORIN Raja 
AVERGALOF CALICUT ESTATEv. KULAPURA VEETIIL 
KANAN NAIR, 17 L. W. 445; (1923) A. I. R. (M) 
443 918 


—— g. 110— Amount and nature of stwit— 
Interesi decreet, whether to be considered— , 
Valuation of property —Date of valuation. 

In determining-whether or not a case: fulfils. 
the requirements of section 110 of the Civil Proce- 
dure Code, as regards amount and nature, interest 
awarded on the dmount decreed should be taken 





r 





5] 4 into consideration. 


"importance to the proposed respondent to warran 
‘putting him to the expense of an appeal to the 
Privy Council, leave to appeal should “be refused, 
"per Coutts- Trotter, J The expression “private 
importance” means, private importance to both 
„parties to the litigation, and not only to one of 
“them, | 
^ Per Kwmaraswami. Sastri, J.—XFor the purpose 
"of determining the amount or value of the subject- 
'4natter-of the suit and in the appeal, the question 
js not what the indirect consequences of the decree 
“may be to the petitioner but what the value of 
“the subject-matter is as’ between the parties when 
"an application is made for leave on’ the ground 


Subramania Aiyar v. Sellawmal, 31 Ind. Cas. 
296; 39 M. 843; 2 L. W. 1057, 18 M. L. T. 4505 
(1915) M.W. N. 941; 30 M. L.J. 317. distinguished, 

.. he point of time to be considered, as to the value. 
of the property under the second paragraph of 
section 1100f the Civil Procedure Code, is the date 
of the judgment wader appeal to the Privy 
Council. N Macan MAL v. DARBARILAL CHOW- 
DHURY! (1923) A. I. R. (N.) 239 * 995 
—— —— — $. 110— Appeal io Privy Council — Value 

of subject-matter of suit. A aa: 

Where the final order involves directly or in- 
directly some claim question relating to, or 
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respecting-property worth ovef Rs. 10,000,.a certi- 
ficate for leave to appeal to the Privy Council ought: 
to.be granted even though the value of the appel- 
lant'sinterest may be very much.less. than that 
amount. B APPAYA PADADAYA.GURU v. LAKHAM-. 
GOWDA PBASAVANPRABHU, 25 Dom. f£. R. 773 


-— 0 - 


(1923) A. I. R. (B.)176  . . 127 
—— —— 8. 116—- Burden.of proof, wrong allocation 
|^ of— Reviston.- : j 


The mere wrong allocation of the burden of 
proof is not ordinarily.a ground for interference 
in revision with the order of an Appellate Court. 


Where, . however,- an Appellate Court shifts, 


in appeal, the burden of proof, without giving the 
party on whom it lays the burden an opportunity 
of producing. additional evidence it commits an 
error of pu and its .order is open. to 
revision. Pat. RAMPARICHAN SINGH v. BIRANJI 
Prasan SINGH, 4 P. I. T.245; (1923) A.L R, 
(Pat.) 295; (1923) Pat. 269 a 157 
———--— g, llbó--Couri assuming jurisdiction 
: under wrong view of law— Revision, 

Where a Court assumes jurisdiction on a wrong 
view of the law, its order is Hable to be set aside 
by the High Court in revision under section 114 
of the Civil Procedure Code, M KRISHNAJI 
REDDIAR v. MUTHUVEERA REDDIAR, 44 M. L. J. 
344; (1923) M. W. M.199;181,. W. 299; (1023) A. 
I. RAM) 490 a < 439 
: $. 119— Decree contrary to law-— Revision, 

Where the decree of a Subordinate Court 
is obviously contrary to law, the High Court. 
will interfere in revision. M KoOSALAI RAMA 
PILLAI v. PULOSTHIAM PILLAI, 17 L. W. 3211 
(1923) M, W. N. 86; (1923) A. I. R. (M) 330 774 
— g. 115—Government of India Act, 1915 (5 

& 6 Geo. V, C. 61),s. 107—Interlocutory oudet-— 


Betara, 








Refusal. io exeretse -jurisdiction—Revision——_ 


: Superintendence. bes: - 
.. The general rule is that, except.ou proof of irre- 
parable injury, the High Court will not interfere 
n.revision when there is another remedy open 
to the applicant. The same rule applies to inter- 
‘locutory orders, |. . . Ka i 
' There is.no: rule, however, that the High Court 
is not justified in interfering with an order even 
where there has been a refusal to exercise juris- 
fiction. < 
Chandi Roy v. Kirpal Roy 10 Ind. Cas, 303; 15 

C. W. N. 682, distinguished. 
.Where a Court refused to strike an issue that 
clearly arose out of the pleadings of the parties: 
. Held, that the High Court had jurisdiction 
in.the exercise of its powers. under section 107 
of the Government óf India Act, if not under sec- 
tion 115 of the Civil. Procedure Code, to direct 
the Trial Court to frame the issue.. Pat Saxo 
PRASAD SINGH-v. SHUKHU MAHTO,. 4 P. or 


401 ; 48 
——§,115-——Oudh- Rent Act (XXII of 

: 1886), s. 119, sudi under— Assislant Collector, 

- Whether . subordinate io. High. Couri... . 

.. The Court of. an Assistant Collector, when exer- 
elsing. jurisdiction under the.Oudh Rent Act, 
ever the class of cases.in which the course-of appeal 
liés to the High Court, is.a Court, subordinate. to 


- 
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115 of the Civil Procedure Code. O CHAUHARJA 
BAKHSH.U, KALAK PANDE, 90. L. J. 545; (1923) 
A. I, R, (O.) 18 |: 88$. 


— ——— 1s, 115, 182 O. XX, r. 3— Judgment dic- 
‘tated in open Court — Transcript, whether can be 
' revised — Irregularity— Revision. Ne : 
“A Judge who pronounces his judgment by dicta- - 
tion to a shorthand-writer in open Court can. 
revise the transcript only so far as to correct. 
clerical or arithmetical mistakes arising from any 
accidental slip or omission. He cannot alter the 
effective part of the judgment or substitute a 
wholly new decision for the one which was origin- 
ally pronounced. E. xe Begs er CIN, UE 
Where a Judge corrects the shorthand transcript. 
- of his judgment so as to entirely change the effect 
of what he said in open Cort, there is such material. 
irregularity as will entitle the High  .Court - 
to interfere” in revision , under, section 115 
of the Civil Procedure Code, notwithstanding 
the fact that the order relates to, claim proceedings, 
and another remedy is open to the.a grieved. 
party in the form of a suit under O. XXI, r. 63. 
of the Code. M HARI KRISHNA PILLAI o. ARUR 
PANDITHAR, (1923) M, W. N..354; 1i8/L. W. 
IO5.. 2 688- 
<e Ba 115, 0; XXII, rr. -4, $9— Application to” 
` bring legal. vepreseniatives ‘on vecord—Delay— 
Sufficient cause— Petition to excuse delay, refusal 

of— Revision. : ` ; 
“In an. WERE to excuse delay. in bringing 
en record the legal representatives of a deceased 
defendant or respondent, the essential point to 
consider is whether the petitioner’s ignorance 
of-the death of the defendant or respondent was 
justified and afforded sufficient cause for the belat-. 
ad applica kan. aay uU : 
There a Court in considering such an applica- 
tion comes to a. conclusion. on. no ene 
end even then omits to consider the one point 
which the law directs it to decide, namely, whe-. 
ther there was sufficient cause for delay in.tepresen-" 
tation, it, acts. with material irre ty. in- the- 
exercise of its 


* 


t 


cise of its jurisdiction and its order is liable 

to. be set aside in revision if the aggrieved party 
has .been seriously prejudiced thereby. - Mi 
GoPALASWAMIIYER y. RAMCHANDRA IYER, (1933) 
M.W. N.159; 44 M. L. J.499;. 33 M. L.T. 293 5 
(19233) A.L. R.M) 503 .  .. ..  I87. 
———- 8. 115,-0, XXII, r. 1—Wihdrawal. of; 
susit— Costs of defendant—Discretion of Court— 
-Revisions ea LaL. 
“Where a. plaintiff is allowed to withdraw. his 
suit, the ordinary rule is that costs follow the event. 
and- if a plaintiff finds he, is unable to proceed 
with his suit and asks for leave to withdraw. it,. 
the opposite, party is entitled to the ‘costs which 
he has been put to in defending the suit, . 
The discretion of the,Conrt as, to the award of 

ste, SC sit is judicially. exercised, should. 
not, be bound down by. any artificial rules. : A 
great deal must depend upon the facts of each cass.. 
. Although in a particular case of a. withdrawl 
of a suit it may be a sound. exercise of; 
discretion „tọ refuse costs. -whete, the stilt -is 





(he High Court, within. the meaning of secticn based on a:state of law which has afterwards 
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been altered, the most important thing to consider 


in all such cases is on which of the parties rests the . 
responsibility for the litigation. Where the plain- . 
tiff has been in the wrong throughout, the. 


defendant should not be deprived of his costs. 
Ramaswami Naichen v. Venkatoswamt Naicken, 
53 Ind. Cas. 7; 43 M. 61;37 M. L. J. 271; 26 M. 
I. T.219; xo L, W. 326; (1919) M. W. N. 79a, ex- 
plained. p 
Where, in the matter of cosis, there is an omis- 
sion to consider the necessary circumstances, there 
is not a sound exercise of discretion, and the High 
Court is entitled to interfere in revision. B 
KHIMCHAND NAROTAMDAS v. SOBHAGCHAND, 25 
Bom, L. R. 242; (1923) A. I. R, (B) 206; 47 
B. 559 os 324 


- s.115, O. XXIII, r. 1 (2)—Withdrawal of 

suit— Revision. 

Where, in granting an application for the with- 
drawal of a suit with permission to bring a fresh 
suit, the Court fails to consider whether the 
grounds alleged in the application came within 
r. Y of O. X XIII of the Civil Procedure Code, the 
High Court will interfere in revision, Q PULAI s. 
RANA UMANATH SINGH,9 O. & A. errr 
s. 141, O. IX, 1. 2—Suit dismissed in 

default Application fov restoration dismissed 
- for default in payment of process-fee— Appeal, 
whether lies. í 


“Ps suit was dismissed in default of prosecution. 
He applied to set aside the order of dismissal, 
but on his failure-to pay the process-fees in time, 
the application was dismissed for default: 

Held, that the dismissal of the application was 
under O. IX, 1. 2 of the Civil Procedure 
Code, and that against such dismissal an appeal 
did not lie, irrespective of whether or not section 141 
of the Civil Procedure Code applied to the proceed- 
ings on the application for restoration. N HIRASA 
v SHEOKUWAE 647 
— ——— $, 144——Limttation Act (IX of 1908), 

Sch.: I, Aris, 181 r82— Restoration, application 

for, nature of—Limttation—Mortgage by decree- 

holder—Sale in execution of mortgage-decree— 

! Auction-purchaser, vestoration application against, 

maintainability of. N 

: Although an application for restoration under 
section 144 of the Civil.Procedure Code is not 
included in O. XXI of the Code, which lays down 
the rules of procedure in execution cases, in sub- 
stance an application asking for restitution in 
consequence of & decree having been set aside is 
just as much an application in execution of that 
decree a8 any other application which seeks to have 
the actual declarations in the decree enforced. 

Somasundaram Pillai v. Chokkalingam FPtilat, 
38 Ind Cas, 806; 40 M. 780; 5 L. W. 267, relied on. 

The result of setting aside a decree in favour of 
one party is to give the other the right to be restored 
to the same position as he was in before the decree 
was passed and to set aside any advantage that the 
decree-holder might have obtained by execut- 
ing the decree. . - Ro XE 

An applen an for restoration under section 


144 of the Civil Procedure Code, ig, therefore, 








ini 
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governed by Art. 182 of Schedule I to the Limita- 
tion Act. 

Restitution.can be enforced not only as against 
the decree-holder whose decree has been set aside 
but also as against any transferee from him. 

` A decree-holder obtained possession of the . prop- 
erty in dispute in execution. He then executed a 
mortgage of the property. The mortgagee brought 
the property to sale in execution of mortgage- 
decree obtained by him on the mortgage and pur- 
chased it himself. The original decree was sub- 
sequently set aside,: dnd the judgment-debtor in 
the original suit applied for restitution: é 

Held, that the mortgagee | auction-purchasefr 
was.in no better position than his mortgagor and 
that the application for restoration was maintain- 
able as against him. Pat BASANTA KUMARI DASI - 
v. BALMAKUND MARWARI, (1923) Pat 1; 2 Pat. 277; 
(1923) A. I. R, (Pat) 371; 1 P. L. R. 338 912 


s.151—Appeal returned as nol pro- 
perly siamped— Certificate of renewal ov refund 
of stamp— Inherent power of High | Court— 

Practice. - . 

The High Court has inherent power under 
section 151 of the Civil Procedure Code to grant 
a certificate for renewal or refund of the value 
of stamps used on a memorandum of appeal which 
has been returned to the appellant on the ground 
that it is not properly stamped. Pat BEUNESHWaARI 
PARSAD v. KISHEN Davat,4 P. L. T. 504 405 


— g, 161, 0. IX, r. 9—Dismissal for default 
_ — Inherent power to restore. 

A Court has inherent power to restore a suit 
dismissed for default. 

Where a suit has been dismissed in the absence 
of bofh parties there is no prejudice to the opposite 
party if it is restored, and the Court ought to 
e xercise its inherent power in such a case especially 
if the claim is a substantial claim and would become 
barred by time if the suit is not restored. Pat Ram 
NARAIN UV. RAMDHAN SINGH, 4 P, L. T. 647 668 


——- sg. 151, 152, 0, VIT, r. 11 (c) O. IX, 
r. 9, O. XX, T, D 0.. XLVII, p. 1—~ Failure 
. of plaintiff to pay deficit, Court-fees— Rejection. 
- of plaint.— Review-— Restoration— Inherent power. 

of Court to set aside order. > 
, Au order rejecting a plaint under O. VIL, r. rx 
(c) of the Civil Procedure Code operates as a decree, 
and once the order is perfected there is absolutely 
no power in the Court under its inherent, jurisdic- 
tion either to alter or to add to that order save 
as provided by section 152 of the Code or on re- 
view. P  RAMESHWARDHARI SINGH v. SADHU 
SARAN SINGH, 4 P. L. T. 261; 2 Pat 504; (1923) 
A. I. R. (Pat) 354 629 
51, O. XXI, r. 92— E xecution-sale— 
Suppression of matertal facts— Inherent power. 

to set aside sale, - 

A Court has an inherent power to refuse to confirm 
asale made at Court-auction, if itis satisfied that 
it has been misled either in giving leave to bid 
or in fixing the reserve price. This is only an in-- 
stance of the inherent power possessed by all 
Courts to prevent an abuse of the process of the 
Court, but the Court will not use. that inherent 
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power ntnless it has, had all the facts-fuily “before 
it andsis-satisfiedithatiit :has ‘been misled. 

In order :to‘prove that-it!has been misled, itis 
‘necessary :to ‘show «either :acfual ^mis-statements 
‘to the Court or non-disclosure to the Court cf 
relevant facts unknown to the Court and which 
there was.a duty to bring before the-Court, and 
ifia person professes to give information on any 
particular subject with a view to guide its-discre- 
tion ‘and obtain its approval, he:is bound -tovlay 
bafore the Court .all the material information 
he possesses.on hat, particular subject. 

.Mahomed Miya Ravu'hor v. Saveasi . Vijaya 
Jaghunadha Gopalar, 23 3. 227,-2 Bom. L. R.-640; 
PC. W'N.:228; 27-1. A, 17: 10M. LJ. 1; 7 Sar. 
P.OC.T.66:;S8:Ind.:Dec. (N. sa 5or:(P. C.), Coaks 
v. Boswell, (1886) 311 App.Cas. 232; 55 L. J.-Ch. 
— 61:55 L.T., 32, followed, 

Where onan application'to fix‘the reserve price, 
the -detree-holder suppressed the fact that:on “a 
previous occasion the Court itself had fixed a 
veryihigh;price.as'the reserve price and hathrefused 
to accept a high bid: 

Held, that there had been a suppression of a 
material fact.and that ‘the Court was entitled to 
refuse:to confirmithe:Court sale when the'fact was 
‘subsequently ‘brought ‘to ‘its knowledge. The 
fact thattnotice.is served-on all the parties nt the 
time ofthe application does not relicveithe .decrce- 
«holder from his'obligation to:set-out the relevart 
.facts.nor reduce the:liability:on:him when-he does 
state ‘the facts, ‘to ilay before the Court all the 
voe UE iiformation he possesses about these 
acts. < Me 

‘Per Wallace, J.—Order XXL ‘r. 92 of the Civil 

Prasedure Codes no -bar‘to ithe Court interfering 
‘to c.nctel an auction-sale, even though no party 
has applied for«cancellation, when the Court dis- 
covers in the course of tlie proceedings, that 
‘the dezree-holder auction-purchaser deliberately 
‘misled it, aadyprofited thereby'to'the disadvantage 
of the judg nent-debtor or the judgment-deptor's 
creditors. M RaAGHAVACUARIAR u. XLURUGESA 
MUDALI, (5925 3:4. W WN. 323; a3 M. L. T. 285; 
A4 M. L j.5380; 17 L. W. 759; 46 M. „83; (1525) A. 
Wi. R., (Ma 635 A 545 
Saman mani E, 1§2— Property misdescribed an:plaini— 

Court, power of, to correct. 

Where through an accidental mistake the prop- 
erty in asuit is misdescribed in the plaint, and 
‘the inisdescription -is carried forward ‘in the 
rdecree and.idakhalnama, the Court thas ;jurisdiotion 
under section:152, Cvil-Procedure Cotle,:‘to correct 
the mistake. A. SURJAN SINGH w. W AZIR. SINGH, 
21 Ac. J. 32%: 41923) A T. R.A) :349 483 
m: D. I arr, 8 10—Representativesuit— 

-Fresh plaintiffs addition of, after-decree, 

Itmay be unusual to bring fresh plaintiffs on 
the:record after.a decree has-been passed: but there 
is authority for doing:so in O. I, r. 8 of the Civil 
‘Procedure Code. . 

‘In a representative suit, all members of the 
class ou whose benalf the suit is ‘brought are in 
effect parties to the suit and- O. I, +r. 8 of 
ithe Civil- Procedure ‘Cod < expressly permits any 
person on who behalf a representative suit is 
jgstituted to anply to the Court to be brought 
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0:31 the record, and the words: of the rule are 
not limited as they are ‘by O..I,.r. to by the 
purpose -being:expressed as that of adjudication on® 
the questions.arising in the suit. : 

Where certain decree-holders who haveobtained 
a decree in a representative capacity neglect 
to enforceit fora number of years, the Court can 
allow other persons .interested to be added as 
party ‘plaintiffs and to take out execution.of ‘the 
decree. TM SWAMINATHA MUDALIAR w, KUMARA- 


ra 


SWAMI CHETTIAR, 44 M. L. J. 282; ud M.. W. 
ON, 239; L7'L. W. 422; 32 M. L. T. 212; (1923) A. 
I. R..(M) 472 284 





tà 


Q.'L r. 9— Easement, declaration against 
——Some of.several servient owners, whether can 
sue— Custom—Profit aprendre inigross, acquisi- 
‘tion of——Right to take earth from waste land, 
whether reasonable, 

Where some of several servient.owners sue for 
a declaration that ‘the-defendants are not entitled 
to exercise a certain right the suit is not liable 
to be dismissed for-non-joinder of the other:ser- 
vient owners and ‘there is nothing to prevent the 
Court from adjudicating on the‘rights-of‘the parties 
actually before it. , 

Madon. Mohan Chaitopadhya v. Akshoy Kuma 
Baruri, 5 Imi, Cas. 23; 14 C. W. N. 15, relied upon. 

There is nothing to prevent the acquisition 
by a fluctuating body, for instance, the residents 
of a.particular village, of a profit aprendre in.gross, 
by-custom, provided the custom is-not unteason- 
able.and doesnot operate to destroy the subject- 
matter of the ‘right. aue SE 

Bhola Nath Nundi.v, Midnuiaboro Zemindary 
Co., 31:C. 503; 31 L, A. 75; 8 C. W. N..425; 14 M. 
L. J. 152; 8 Sar: P.C. J orr (P. C) anl Make 
raja Bunaduy Singh v. Gandauri Singa; 39 Ind. 
C s.858; 2 P. 1, J. 323; 2 P.-L. "W. 252, relied 
upon. » | 

A custom by which earth is taken from a;piece 
of waste land to repair :houses in a village after, 
inundations is not unreasonable. ‘On ‘the 'con- 
trary, itis an eminently reasonable custom ‘that 
the people of the village should take-earth from a 
ditch which. serves no other purpose in-order to 
repair their houses. Pat. BIKOO MAHTON v. d 
0.1, 1.:9— Non-joinder— Land exiterea “as 

ghair mazrua am—Swit for title--General public, 

whether necessary ‘parties—Batwara khasra,. 
evidential value of. 

Where the plaintiff claims that the land: entered 
in the Survey khatian as ghair mazrua ‘am apper- 
tains to his ancestral holding, it is not necessary 
‘to make the ‘general public-parties to the suit, as 
the decree will be good as against the parties ‘to 
the suit.and will not-affect the general public. - 

A khasra prepared in an old batwara proceeding ' 
is admissible in evidence. It is evidence for what 
jt may be.worth, and where.an entry in the Khasra 
isin favour of the tenants, itis very good evidence. 





'and.evidence on which the Court is entitled ‘to rely. | 
Pat TRILOKE PRASAD SINGH Ww, UMANAND LiL, | 
| “BS 


(1922) A..I, R. (Pat) 447 oe 
O. I, r. 10—Suit against Hinde widow 
io vecover properties on jootiug of adoptiot 
Revevsioners, whether can be meaa pavites. — 





E $ 


7 
care. 


$ala4y 


1074 - 
Civil Procedure Code—1908—contd; 


Ina suit by a plaintiff to recover certain prop- 
e. erties egainst a Hindu widow on the: footing 
of an adoption made by her, the reversioners of 
the- latter’s husband can -be properly added as 
party defendants under O; 1,r..10 (2) of the Code 
of Civil Procedure. 

"Norris v. Beazley, (1877) 2 C. P-D. £0; 45 Th 
‘J.C: P. 169; 35 L. T. 846: 25 W., R. 120, Sitara- 
maya v. Ramafrfayd; 39 Ind, Cas. 160; 5 L. W. 
207, distinguished.’ ME EE: 
' "The mere fact that the reversioners had failed 
to sie within six years from the date of the alleged 
adoption would not debar them from the benefit 
of an adjudication in proceedings, such as the 
above otherwise legitimately instituted. M RAJA- 
RATNAM AIVAR V. KALASYASUNDARAM AIYAR, 44 
M.I. J. 320; 17 L. W. 329; (1923) A. I. R. (M) 
521. 156 
—.— 0. -1, r. 10—Suit concluded by prelim- 

inary ‘decree for sale—Transferee prior to suit, 

` addition of— Court, jurisdiction of. l 

` A: Court cannot direct a transferee prior to the 
'suitto be made a party after the suit has been con- 
‘cluded by the passing of'a preliminary decree for 
sale and allow a suit to be thus re-opened without 
‘the’decree being set aside in any of the modes pro- 
‘vided by' law.’ . ED l f 

Raghunath v. Sheolol, 39 Ind. Cas. 849; 13 N. 
L: R. 69, followed. : ; à 
| - Jot adra Mohan Tagore v. Bejoy Chand, 32 C. 
433; Lan hmichand Rewachand v, Kachubai Gulah- 
chand, 11 Ind. Cas. 559; 35 B. 393; 13 Bom. L. R. 
517, Keith v. Butcher, (1884) 25 Ch D. 750; 53 
L. f- Ch.640; 50° f T. 2 3; 32 W. R. 378. and 
Debsndra Narayan Singh .v. Narendra Narayan 
Singh; 54 C. W. N.636;24 C. W, N. r10; 30 C. L. 
b. a distinguished. 

' * The law gives a wide discretion to add as a party 
toaproceedinga person interested in itso as to 
Affect his prospective rights but not with re- 
trospective effect. O BENI MADHO v. YUSUF 
Husain KHAN, 10 O. L. J. 232; 90. & A.L. R. 82^ 
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———— 0. II, r. 2. 
. ' Ifa plaintiff is not successful in his suit for the 
‘specific performance of a contract for sale, he is 





not precluded under O. II, r, 2 of the Civil Pro- 


cedure Code from bringing a suit to recover the 
earnest-money paid. The claim for the earnest- 
money is based upon a different cause of action 
from that of the claim for specific relief. A 
MUNNI BABU v. KOERKAMTA SINGH, 21 A. L. J. 
265; 9 O. and A. L. R. 429; (1923) A. I. R. (A) 
321; 45 A; 328 ^ 7 86 
——-———— 0O, I, r. 2—Morigage— Principal and 
`- interest payable separately—Swuit for interest 
. alone, whether ba-s subsequent claim for realisa- 
^ tion. ` E 
If a mortgage provides for an independent obli- 
‘gation to pay- the principal and the interest, in a 
"suit brought to obtain a persoral judgment in 
'fespect'ot the interest alone, O. II, r. 2 of 
‘the Civil Procedure Code would not prevent a 
subsequent claim for payment of the principal, as 
“in ‘such'a case the cause of action is distinct. The 
“matter is, however, ditferent-if the non-payment 
of the interest causes the principal money to be. 
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come due, as in that case the cause of action— 
the non-payment of interest— gives rise to twoforms 
of relief which the Code of Civil Procedure provides, 
shall not be split. P C KISHEN NARAIN V. Pat, 
Mar, (1922) A. I. R. P. C) 412; 44, M. L. J. 123; 
25 Bom. L. R. 220332M. L. T. 4; 41. 32;2 7 C. 
W. N. 822: 18 L. W. 541; 50 C. 126; OP. W. R. 
1923 a 187 
O. II, r. 2—Morigage—Suit for posses- 

. Sion on defauli in payment of interest —Subse- 
quent suit for recovery of interest, whether barred -— 

Interest, high vate of—Court, duty of. » 

In a suit by a mortgagee for possession of the 
mortgaged property on default in payment of 
interest, the plaintiff is entitled to a decree for 
possession simpliciter and the matter of the amount 
of the lien should be left to be decided on redémp- 
tion. i 

Kiman v. Sultani Mal, 13 Ind. Cds. 559; 66 P. 
R. 1612; 82 P. W.R. 1912; 148 PLL. R- 1912, 
relied-upon. : 

Kundan Mal v. Sardar Alah Dad Khan, 
5 Ind. Cas. 821; 19 P. R. 1910; 36 P.W. KR. 
I9t0; 167 P. L. R, 1910 and Aulia Khan v. 
Kanshi Ram, 17 Ind. Cas. 677: 45 P. R. 1913; 
25 P. W. R. 1913; 145 P. I. R. 1913, distinguished, 

On a mortgagor making default in payment 
of interest the mortgagee sued for and obtained 
‘possession of the mortgaged property in accordance 
with the terms of the mortgage-deed. The mort- 
gagor subsequently applied for redemption of the 
mortgage under the provisions of the Punjab 
Redemption of Mortgages Act. The Collector 
directed. redemption on payment of the principal 
‘amotint alone. The mortgagee thereupon brought 
a stit for a declaration of the mortgage amount, 
including interest: i : 

Held, ihat the portion of the claim relating 
to the amount of interest which had fallen due 
at the date when the mortgagee sued for possession 
was not barred by the provisions contained in 
O. II, r. 2 of the Civil Procedure Code. 

chhabil Das v. Massu, 19 Ind. Cas. 981; 4 P. 
R.1914; 243 P. L. R. 1915; 14, and 207 P. W. R, 
1913 distinguished. 

Courts, as a general rule, are bound to 
award the interest agreed to be paid on a load 
even if lapse of time and accumulation of interest 
may have swelled the principal sum enormously 
beyond: its original figure. L Kuota Ram v. 
Nawaz, 4 L 76; 5 L.L. J.238 ' "65 
—— — —— 0. XII, r. 2 (a), as altered by Bombay High 

Court Rule— Recognised agent, appearance by. 

O:der III, r. 2 (a) of the Civil Procedure Code, 
as altered by the rule made by the Bombay High 
Court, enables a person holding a general power- 
of-attorney from a party not resident within the 
local limits of the jurisdiction of the Court within 
which limits the appearance is made; authorising 
him to appear and act on behalf of the party, 
to so appear and act. B ACHUT SITARAM v. 
TARACHAND, (1923) A I. R. (B, 41 1003 
———— 0. V, r. 17— Serice of summons on parda 

nashin lady, smode-of. : 

Where a parda nashin lady is not able to accept 
service personally.and has no agent empowered 
to accept service ou her behalf, and has also ng 
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adult male member in her family on whom service 


may be effected or who is willing to accept service, 
valid service may be effected on her under the 


provis ons of r. 17 of O. V of the Civil Procedure’ 


Code by the serving officer affixing a copy of the 
summons on an outer door or some other conspi- 
cuous part of the house in which the lady ordinarily 
resides. Pat NAJMUNNISSA 9. JAGMONAN LALL, 4 
P. L. T. 85; (1923) A. I. R. (Pat.) 433 910 


O. VL r.6. See BENCAT, Crss Act (IX 
B C. oF 1880), 5.51 1 


——*— — 0. IX, rr. 8, 18—Suit fixed for arguments 
on, question of jurisdiction —Ex parte decree, 
whether justified. 

Whete a case was fixed for arguments on the ques- 
tion of jurisdiction and on the defendant failing to 
appear the Court proceeded to hear the plaintiff's 
evidence and passed an ex parte decree: 

Held, that the Court had no jurisdiction to pass 
an ex parte decree inasmuch as the case was not 
fixed for decision on the date on which the defendant 





absented himself but only for hearing arguments: 


on the question of jurisdiction. L Kuupa 

BAKHSH V. GHULAM QADIR 900 

0. IX, TT. 8, 13, 0. XVII, Lr. 9— Dis- 

` missal for default— Appeal — Procedure— Juris- 
diction, want of—Objection whether can be taken 
by way of appeal. 

Where after striking issues in a suit the Court 
passed the order. ‘‘ The plaintiffs are absent. The 
suit is dismissed with costs: ”’ 

Held, that the order was one under O. IX, r. 8 
ed not under O. XVII, r. 3 of the Civil Procedure 

ode. 

‘An order under O, IX, r. 8 of the Civil Erzcedure 
Code can be displaced only by an order tinder 
O. IN,r. 13, or by a successful appeal from an 
order under the latter rule. 

. Gikimson v. Subramania Ayyar, 22 M. 221; 8 M. 


- 
lan 


L. 1 287; 8 Ind. Dec. (N.s.)158 and Parbati v.. 


Tool: Kapri, 20 Ind. Cas. 1; 18 C. I. J. 128; 18 
C. W N. 604, relied upon. 
“It is the practice of the Madras High Court to 
allow an objection to be taken to an order on the 
ground of want of jurisdiction by way of appeal. 
M VELAYUDA MUDALIAR v. SUNDARASAM PILLAI, 
(1922) M. W. N. 483: (1922) A. I. R: (M) 416 482 
O.IX,r.18—Ex parte decree, applica- 
. Hon to set aside— Absence owing to  Vakil's 
mistake—S ufficienl cause— Procedure. 

Where on an application to set aside an ex parte 
decree it appeared that defendants did not appear 
on the day of hearing partly owing» to a mistake 
cf their Vakil and partly owing to their not having 
icceived a telegram which had been sent by their 
Vakil in such time that if it had been received 
inthe normal course, they could have been present 
at the hearing: ; 

‘Heig, that the defendants had shown sufficient 
canse for their absence and that the ex parte decree 
must, therefore, be set aside. 

. It is contrary to principles: of natural justice 
that cases should be decided on the hearing of 
one side only if the other side is ready and willing 
to be heard. In such cases, as a rule, adequate 
punishment is to be found in the remedy of costs, 
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which not only penalises the party in default 
but, theoretically, at any rate, indemnifies the 
other party from the expense whith he has heen | 
put to by reason of that default. M LAKSHMINA- 
RAYANA V. STANDARD OM, Co. oF NEW YORK,: 
44 M. Ll. J 488; 1; L. W. 627; 32 M. L. T. 2096: 
(1923) A. I. R. (M) 58r .: 688 
—————- O, XII, rr.1, 2— Admission of docu- ' 

ments at late stage—Discretion of Court—~ Re- 

fusal to admit docwments— Appeal; second, coma ` 

petency of. "n i 

It is matter for the discretion of the Trial Court 
to admit:a document produced at a late-stage, 
but in such matters of procedure the Court should 
lean to an interpretation which advances justice 
rather than to a contrary interpretation. . '. 

Wherethedocumentssought to beputin evidence; 
have an important bearing on the’ questiod' at 
issue in the trial and there is no ground for supposing 
that they have been fabricated the Court should 
not reject them.  . - 

The refusal to admit a document produced 
at a late stage of the case is a ground for second 
appeal Pat JacpIp PANDEY v. SM 


— —-—— 0, XXI, r. 2— Agreement pending appeal 
nol to execute decree against certain defendants 
— Appeal dismisséd; as settled out of Court— 
Agreement whether canbe pleaded in bar to 
execution —Payment mentioned in execution ap- 
plication whether amounts to certification—Order 
fixing upset price in-sale proclamation— Appeal. 
An agreement pending an appeal from a decree 

by which the plaintiff ‘agrees to forego a portion, 

of the decreeamount and to recover thé balance from 
certain defendants only and,not to proceed against 
others, and in pursuance of which the appeal. is 
dismissed as having been settled out of Court, 
cannot be pleaded in bar to the execution of'the 
appellate decree as against any of the defendants. 

| Arumugam Pillay v. Krishnaswami Naidu, 

56 Ind. Cas. 576; 43 M. 725; 12 L. W. 39; 41.M, 

L. J. 222, followed. : r 
Chidambaram Chettiar v. Krishna: Vathiyar, 

37 Ind. Cas. 836; 40 M, 233; 21 M. L.-T. 24; 5 Le 

W. 132; (1917) M. W. N. 44; 32 M. L.J. x3, dis- 

tinguished. , ES 

Order XXI,r.2 of the Civil Procedure Code 
waich relates to adjustments subsequent to the 
decree sought to be executed isinapplicable to the 
case of an adjustment of the decree of the Trial 
Court pending an appeal from it.  . 

The fact thatipayments are mentioned by a 
decree-holder in his execution application as having 
been made towards the decree in pursuance of, an 
adjustment of the decree does not amount to 
a certification of the adjustment within the mean. 
ing of. O. XXI, r. 2 of the Civil Procedure Code. 

Biroo Gorain v. Jatmurat’ Koer,13 Ind. Cas. 
63; 16 C. W. N. 923; 16 C. L. J. 1374, dissented 
from. 

An order fixing the upset price in a sale proclama- 
tion in execution proceedings cannot be questioned 
in appeal. M K. V, R RM, VR. RAMANATHAN 
CHETTIAR v A. VENKATACHELLAM  CHETTIAR, 
(1923) M. W. N. 297; 17 L. W. 035; 44 M.L J. 599: 
32 M. L T, 401; (1923) A. I, R. (M.) 619 "^. 836° 
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ofr: 54.0f,0, XXI, ofthe Civil;Procedure Code must. 
be-carriedout, .. T DE 
Sinnappan.w. Ayunachalam. Pillai; 53 Ind: Cas. 
207: 24M. 844; 37:M. WL. J.375(1919) M. W: N.,6;8; 
Ip L. W. 391; 26M; I. T. 28: (E. B.j, relied upon. 
. Where it: is-found. that: a; transfer made-by a 
judgment-debfor. was: made, in. bad. faith with the 
object.of delaying, defeating. and obstructing the: 
decree-holder andi that the transferee aided and 


(1923 
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e O XXil rr.. 27 16 Execution . ofr decree—. 
. cedwamsferr of; décroe: to one of. several judgment-. 
` + debiors;, effect! ofz— Adjustment: | i 

* JThespitit.of thie second proviso-to:r..16 of O. XXI, 
'. Off[the: Civili Procedure, Code: is; that, one: judgment-. 
debtor:;should not; by acquiring; the: interest: of a. 
déeree-holder, be allowed to: put. Himself im a: 
*positionjin ;which:he.canforce the-other: judgment-- 
_> deditors.ta-pay: the whole- of; the decree: amount 


* 
é 





when his. proper; remed y-iss a;snit, for, contribution, 
and for this.purpose'it does not signify whether, the 
-agsignee:. decree-lolder: is; one: against; whom: a 
" personal: moneyrdecree; was passed, or; one: who. 
hassheensdirectedito-pay- the: decree-amount out of, 
the: proceeds: of; the: property in. his, hands. 
Panuchand .,.Sundrabai,: 311 B. 308;,9, Bom. 
L. B. 409, dissented ftom- MP 
A: transferee..of. a, deeree must; first: prove his 

. tight:before-he-canibe allowed.to execute.the; decree 
andiit:is then only that; any, question of; adjustment 
wiil:arise. M:Sapa GOPA AYENGAR v. SELLAMMAL,. 
IEL W 758:48;M;;L. ]..761;, 37: Mi. Le. T. 463; 
(£922), A. TR. (M);510. 861. 


———3— Or XXL r. 39:— Cross-claims under. same: 
/ decrec—— Darty, entüled to smaller sum, right of, to 
 ekeculce— Interest: of. decrcehotder- sphi up— 
Two parties,” meaning af) ` , 
.-Phaintifflobtained” a decree-insrespect' of ‘cettain 
properties, which: she claiined’ as the heir-of- her 
mother; with a'liability to pay. assum of Rs. 2,000 
* toé:thefourth: deféndant’ ‘Under the decree the 
` fourthsdefendant was also liable to pay: plaintiff a 
sum of Rs: 385 for: past. mesne-p.ofits, Plaintiff 
died: after: decrce,, and- the: Jands-passed-to her 
Wrotiter; first deféndant; by- sight of inheritance 
but the-amount of mesne profits which was ‘ the 
_ plaintiffis.sividkanam passed'to her husband. On 
an‘applitation:for- execution of- thé: decree for: 
Rs: 385 . by.the plaintiff's liusband : 

Hed; that: under O) XXI; r. r9 of) the- Civil! 
Prócedüxe^ Gode- the- plaintiff's: husband; was- not 
entitl?di tostaké out- execution. for the- smaller 
sum awarded..to the plaintiff under- tlie: decree. 
"s Order: XBT} re ro ofítlie-GiviP Procedure Code 
does. not: exclude tlíe-oase»ofí a decree-holder: on, 

|“ wiiose. death. Kis: interest’ devolves on: two. diff- 

erent individuals. | oo 

“Te point ofitime: when operation is-to-be-given 
.  torthe provisions: off O: XX r. 1g,0f*the Code, 
iguwhemappligation js: made-for- exeeution:anditlie, 
rali doessnot: become inapplicable merely-because, , 
before the date of' the- appHcation; the- plaintiffs. 
. interosti had'ibecome-split; up. B 
, 4 Tlte-word&j^Ctwo; partiés''' in O, IXJ; r 19- 
rederr to: tte’ parties to. the. suit. and; not to the: 
different! ropresentatites- ofi the same- party: 
MB CYGLGAPRAOADDAOCSRIRAMACHANDRA: VENE A 
TANARAMANA)t RUVVADA NARASINHA ROW; 17- 
Ij. WI. 653344: Mel. Jo 560732 M. L. Ti 341; (7923) 
MWEN: 4745. 923) 4X. I. R. (Mi) 639 £65: 


——-—..0. XXI. r,, 84:—— Aitachment-— Procla- 
s Htation— Eraudulént transfer— Substantial portion 
-` “of consideration fictitious —W hole transfer, whether, 
affected: coe f B 
in, order to» constitute a. valid attachment: the, . 
proclamation: described; in tle second: portion, 





+ 
t 


abetted.him, and, a substantial portion of the 
consideration is found to have, been fraudulent 
and fictitious, the whole transfer must be treated 
as: fraudulent. andieffected! with the objecf of. 
defeating. the. . decree-holder.. L MULA Raw v. 
Jiwanpa Raw, 5 L. L. J. 200; (1923) A. I. R. (D) 
4233.4 14. 214 452 


O0: XXI, rr. 58;. 89— Application. undér. 
Y; 58—Subsequent application under v; 89, whether 
barred, "m 
Tbe purpose of'a petitióner who makes a'claim 

under O. XXI, r. 58:of the Civil Procedure Code. 

to.a-property attached is.to liave-the. attachment 
set:aside. Ifthe claim is.negatived there is nothing, 

to, prevent’ the same person coming fo1ward, and” . 

applying unconditionally. to have the sale set. 

aside under r: 89 .of-the Order for the reason that 
he holds an interest in. the suit; property. 

“The dismissal'of' an application: to. stay, a. sale 
on. payment of the decretal amount does not: bar 

a subsequent application. by the same person;.to. 

set aside the-sale under O; XXI, r. 89.of the Civil: 

Procedure Code. M DraxAwMaL v. VEE- 

RAGHAVALU NAIDU, 44 M.,1..!. 325 (1023) M, W. 


— 





N: 162; 32 M. L. T: 175, 18 UG. W. 296: (1923) A. 
I. R. (M; 487, . 390 


——5— O0: XXI, rr. 69,89, . O0; XXXIV, m: 7, 

. 8 (b) Decree, preliminary, for redemprion— 
Morlgage-money not paid: within time. allowed-— 
Decree absolute: for. sale Deposit. of money. before 


_ > sale, effect of.. 


A. mortgagor who fails:to deposit the. mortgage- 
money within the time..allowed: by: the decree 
for redemption: in. his favour is entitled to pay 
off the: money. andi redeem. the: property. even 
after the mortgagee. has. obtained.a decree absolute 
for sale under: O. XXXIV, r; 8,.cl: (4) of the 
Civil Procedure. Code andi the: salè. lias, been 
ordered, in pursuance: thereof? Nor;can:ihis.right: 
of. the; mortgagor; be deferred: till: the mortgagee 
ia to takeaction, and; bring: the; property.to 
Sac, , ` 

Vallabha: Valis a: Rajeh v: Vedapuratti,, 19. Mi 
40, 5- M. Li. ID 282: 6 Ind:.Dec..(N; S )73 y (B, B.) 
distinguished. : 

The. provisions of O. XXI of the Code ot: Civil 
Procedure. apply. to sales, after the: passing of 
the decree absolute for sale under. O: XXXIV, 
r. 8 "of. the Code. O  Hava4r MUBAMAD V, 
NAGESHWARI IRASAD, 9 O. & A, I, Rt 21g 

290: 
—— O. XXI, 1r..89,. 90— Application to set 
aside execution sale— Compromise— Sale ta.be set 
aside 0n. deposit of: amount by, ceriain: daie— 
Conditional deposit — Condiion; witharawy before 
decret: holder's cpplication for payment-—Deposit; 
JXeHdiy of, . ^ (JV NOLO NG oa, Carne a 
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During, the peadency: of, an application to: set- 
aside an:execution. sale the: parties. entered !into.a 


' compromise whereby it was agreed that- if the 


judgment-debtor: paid: a. certain. sum ofi money 
to-the deeree-Holder; before a.certainidate the sale 
would:besetaside. Thejudgment-debtor. deposited: 
the sum in Court within the time fixed, but: made 
an. application: to the Court that the money should? 
not-be:paid’ to .the-decree-holder: till.the decision: 
TR suit. which: the judgment+debtor was about. to. 
e. 
should not be set-aside as.the: terms:of.the compro- 


mise: had. not. been complied: with.within the time. 


fixed; the: judgment-debtor: withdrew his. objec- 


- tiou and:intimated that the decrec-holder. should: be: 


' barrasser 


allowed to withdraw the- money: 

Held; that as. the- judgment-debtor. withdrew. 
the. condition-:as soon as, objection: was. taken, by 
the decree-holder so that. money, became available 
for: payment to the decree-holder before he had 
Made any,attempt to withdraw the;amount from. 
the Court; the-depositwas: a. valid’ deposit, under 


- the law. Pat SHAM SUNDAR SINGH v, MUSHAIIER 


I R.,Pat:) 418 N 937 
RI, r.. 90-—Execution sale—Appli- 
cation to set:aside sale —Frand:-Limuitation. See 
LIMITATION: Act, 1908, S. 18 . 46 
Xi, r. 90— Limilation. Act (TA. of 
1903), S5. 18 — Iz xecution of: decree —Sale, appli- 

calion to set’. aside: sale— Eraud— Extension of, 

limitation. 

A salein execution may beannulled on the ground 
of fraud evenif it is not proved that the auction- 
purchaser last been a party to the fraud; and it.is not 


LAL, (1923: X 
————— 0, 


Losses en 0, 


' necessary, thatfraud‘should ‘be alleged against. him. 


Bipen Bihari Bejali v. Kanti Chandra Mandal, 
18 Ind: Cas. 715, followed.  - | | 

In: order to make limitation operate when a 
fraud'lias been committed by one who has ` obtained 


` property, thereby it, is for him to show that, the 


injured' complainant had'had clear and: definite. 
knowledge of the facts constituting the frand. 
ati a, time which is too remote for, the suit to be 
brought or the application to be made within, 
limitation; In other words, thc party guilty, of 
fraud: must show that. the, continumng — cífects. of, 
the fraud have been removed: Pat, MAHABIR.R AM; 
v. RAMBAHADUR DUBEY, 4, P. L.T 30 (1923) A. 
I. R., (Pat.) 435 6 


— ————- 0; XXII; rr. 8, 10 - Legal, represestative— - 


` Trust properties— Am. ndment of piaint— Power of: 
Cour:s to allow legal representati.cs to. raise new. 
pleas. 
In a case, where an institution’ is represented, at 
different stages ofthe suit by diferent représenta-. 


tives; one- not claiming under, the other, the pros. 
© > i 


vision cf law. applicable is O. XXII, r. ro and: 
not O. XXII. r. 3 of the Civil. Procedure 
Corle,, and. the. Courts have in siwk’ a- case a: 
wider, discretion; to allow. amendments aad: new 
pleas to. avoid; «multiplicity; of, suits; provided 
the. character, of: the. suit; is. nati changed, and. the 
oppcsite side isnot prejudiced and the-trial em- 

My SUNDAREZSAM CAETTIAR v.  VIS- 
WANATHA, PANDARASANNADHI; 31 M. Tj, Te 627; 16 
L. W..85:4g.M..L, J..147; (922). Mj. W. Ni; 4447 


45; Mi. 703i. (1922): As LR. (M) 402; 
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On the decree-holder's objection:that the sale- 
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—— —— 0; XXII; r. 4—Appeai. against $i. 
. vespondents—Death cf oné of ihem-——Legar ri~ 

presentative not brought on vecord— Abategient 

of. appenl—Conflicting decisions. ^. 

Where:in.an appeal:agaiust several respondents. 
one of. them. dies and' his representatives are-not 
brought on the. record within’ time, the: appeal 
&bates.in its entirety, if the.success of: the appeal 
would result in two conflicting decisions with regard 
to; the same subject-matter, C SugIKHm DENDOO, 
V. SHAIKII:SACHOO. ; 


— Oi XXII, rr. 4, 5—Dealh of party. iz 
suit— Representation .of estate—Procedure. 
_ According to the provisions: of O. XXII of.the 





Civil Procedure Code, it is not' necessary to bring 


all: the heirs of.the deceased on record’ as his legal. 
representatives., 

Ghamandi Lal v. Amir Degam, 16. A. 2115 A. 
= N;.(1894):22; 8 Fed: Dec. (x. $.f 136, dissented. 

Toms, 

Where a person has been added as a legal re- 
presentative By the Court and has, as a 
matter, of fact, represented'the estate throughout, 
and‘ no-objection to.the effect that the.estate has 
not been properly: represented: has: been. taken 
at! the- Hearing, the requirements of O: XXII, of; 
the Civil Procedure Code are. fulfilled. 
and: the. orders. passed are binding, on. the- estate, , 
subject: to the right of any person, not a party, 
to:sue to-have those orders set aside-on the ground: 
of: coliusion: or fraud: Ui BMAuNG Po Mya v. Mia. 
Gyan Bon, 4-U. B. Ri (19:2) 150; (1923):A. I. R.. 
(R:) 114 , 205 
— O. XXII, rr. 4,.11— Appeal against.decree 

Jor possession in favour of several: persons— 

Dealivof one of several: 1espondents— Representa-. 

tive nol brought.on record within lime— Appeal, 

whether entertaincble. 

Where an Appellate-Court is called upon. to set 
aside:a dectee -foz possession: of lard in: favour, 
ot several persons one. of wHoup has died 
aud. hig, repre<entative-in-interest lings uot heen 
brought ou: the record withiu the time allowed. 
bylaw: the appeal is‘infructuans and’ cannot be 
entertained inasmuch as even if. the: appeal: 
were to:succeed, the representative-in-interest: of 
the-deceased respondent would not be bound by the: 
judgment, o£ the Appeliate Court: and! would’ be. 
at-lherty. to.execute-the-decree-in.its.entirety es. 
one of; several joint decree-holders. Q MIDNAPORE 
ZEMIND ARN. Co; LID: v. ISHAN CHANDRA 479. 


0, XXXII. r, 4 (2) —Guardian. of minor: 

— Consent, whether essential— Invalid, appoint: 

ment.of, zuardiin— Decree against minor,, whether 

void or voidable. l eot 

No. person can be appointed, 2 guardian ad 
litem of-an infant withontihis.consent. 

When. a. guardian has.not.been valid!y;appointed 
in, respect; of. a: minar defendant, he is not a party 
to.the.suit  andiis:not; bound by the decree made 
against: him. "Thedecree.is void;and: nat. merely 





voidables C UMAPATI SAMANTA v. SHEIKH 
MOSEXTULLA,. 37, C. I2, ]..496. < 475) 


———~—-0, XXXIE r.4:(3), provision of, whethey- 
-mandatory— Guardian, appointment of —Cousent, 


toss 


Civil Procedure Code-—-1508—contd. . 
It is not competent to a Court to appoint a 


guardian without his express consent; where it, 


does so appoint, it acts without jurisdiction. 

Knsana Chandra Mandalv. Jogendra Narain 
Roy, 2; Ird Cas. 139; 19 C. W.N, 537; 20C L.J. 
469, Mohan Krishna Dar v. Har Prasad, 40 
Iud Cas 2, Annada Prasad v. Upendra Nath 
Déy,65 Ima Cas. 18; 34 C. L J.293; 26 C W., N. 
731, relied on. 

Chhaitey Singh v Tej Singh, 59 Ind Cas. 671; 
354A.1.7. 956; z U. P. R (A) 384; 43 A. 104, 
dissented from. B 

The provision of O. X XXII, r. 4 (3) of the Civil 
Procedure Code, in respect of consent, is wan 
datory and there is nothing in the law to suggest 
that unless it is established that the minor is pre- 
judiced, he cannot get relief. Pat SAJJAD HUSAIN 
v. SAKAL RAL, (1922) A. I. R (Pat) 448; 2 Pat. 
2:4. P.L T. 575 | 637 
O. XXXII, r, 7—— Compromise by minor— 
Sanction, form of — Absence of sanction, effect 





o 

In order to attract the provisions of O. XXXII, 
r. 7 ofthe Code of Civil Procedureit is enough to 
show that the attention of the Court was directly 
called to the fact that a minor was a party to the 
compromise and that the leave of the Court was 
obtained on petition or in some way not open to 
doubt, No particular formula is necessary to, be 
used by the Court in order to grant the leave and 
when it is shown that an application was made by 
the guardian of the minor to the Court asking for 
leave to enter into the compromise and the Court 
made a note of that application and passed a decree 
iu terms of the compromise, it must be held that 
the leave of the Court was expressly recorded 
within the meaning of O. X XXII, r. 7 of the Code. 

Manohar Lat v. Jadunath Singh, 25 A. 585; 8 
Bom JI. R. 489; 4C. I. J. 8 10 C. W. N 898; 
9 O.C 219; 1 M. L. P. 2 o 36 M L. J.201; 3 A. 
L. J. 710; 33 I. A. .28 (P. C.), followed. 

Ramguwlam Sahu v. Durga Pershad, 60 Ind. Cas. 
980; 6 P.L.].199; 2 P. L. T. 325; (t921) Pat. 
233: 3 U. P. L. R. Wat) 75, distiuguished. 

Where the leave of the Court is not obtained in 
respectof a compromise to which a minorisa party, 
the decree passed on the compromise is not a nul- 
lity but merely voidable at the opt.on of the minor 
andsolongasitis notavoidedin a proper proceed- 
ing, no objection can be taken in execution proceed- 
ings as regards the validity thereof. Pat. ISHAN 
CHANDRA KUNDU V. NILRATAN ADHIKARI, 4 P, 
L. T. 311, IP.L. R. 217 (1923) Pat. 184; (1023) 
A. I. R. (Pat) 275 1049 
O. XXXIII, r. 1— Application to sue in 

forma pauperis—Part claim paid into Court by 

opponent, effect of. l 

On an application to sue as a pauper, whether 
a fee is prescribed for the plaint or not, the subject- 
matter of the suit cannot be taken into consider- 
ation in calculating the plaintiff's means The mere 
fact that the opponent pays in or deposits in Court 
a part of the claim, is uo ground for rejecting the 
application for leave to sue as a pauper. 
B Bat BALAGAVRI ?. MOTILAI, GHELABHAI, 25 Bom, 


L,R,:99; 47 B. 523; (19223) A. I. R. (B.) 247 


meae tire Mh a ieget d arame 
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m O, XXXIV, rr. 4, 5—M origage, suil oie 
Comfromise—treliminary and final decries, 
necessily of. ` 
Rules 4 and 5 of O. XXXIV of the Civil Pro- 

cedure Code, providing for the passin . of a pre- 

liminary and afinaldecreein a suiton a mortgage 
lay down a mere rule of procedure and it is open 
to the parties to a particular litigation to waive 
this rule and to agree to a final decree being passed 


. without a preliminary decree being passed in 


the first instance. 

A consent decree directing payment by instal- 
ments, isa perfectly valid decree and is notcovered 
by r. 4 of O. X X XIV of the Civil Procedure Code 


sothatinacase wheresuchadecreeis passed it is . 


not necessary to make a final decree under rule 5 
of the order. Pat IsHAN CHANDRA KUNDU v. 


NILRATAN ADHIKARI, 4 P.L. T. 211; 1 P. L. Ro: 


217; (1923) Pat. 184; (1923) A. I. Rv (Pat.) 375 
1049 


— Ó——— PÓ 0. XXXIX, F. 1, 0. XL, r. 1, 0. XLIII, T. 1 
(S) — Order directing defendant to prepare inventory 
and keep accounts, nature of — Order declaring that 
appointment of Receiver is necessary— Appeal-—- 
Receiver, when tobe appointed— Hindu Law— 
Joint family—Manager, whether necessary— Fres 
sumption, 


An order directing a defendant to prepare an l 


inventory. of the property in dispute and to keep 
accounts falls under O. XXXIX, r. 1, of the Civil 
Procedure Code and is appealable. 


An order of a Court that a Receiver should be . 


appointed in a case, without appointing anybody 
by name as Receiver, and adjourning the case 
to a later date for so appointing one is an order 
under O. XL, r. 1 of the Civil Procedure Code and 
is appealable under O. XLIII, r. 1 (s) of the Code. 

In a suit for partition of joint family property 
the Court should not appoint a Receiver except 
by consent or upon proof by the plaintiff that 
prima face he has a very excellent chance of 
succeeding in establishing the case made out in 
the plaint, and that the property in possession 
of the opposite party is in danger of being wasted. 

In such a case, ordinarily, the defendant's share 
in the property would be ample security for any 
claim which plaintiff might be able to sustantiate 
in any suit for damages. 

A Civil Court should not appoint a Receiver 
in respect of agricultural land of which the plain- 
tiff is not in possession and which the Court has 
nə jurisdiction to partition, or to apportion the 
produce of. 

Semble:—There can be no joint Hindu family 
without a manager. L, Fi&gM RacHBIR SiNGH- 
JASWANT SINGH v. N ARINJAN SINGH, (1923) A I. 
R. (L.) 48 569 


—O. XLI, r, l—Limitation Act (IX of 
1908), s. 5— A bpeal— Copy of decree filed after 
expiry of limitation—Delay, -whether can be 
excused—Ex parte orderexcusing delay, whether 
can be vacated. 

Order XLI, r. 1, of the Civil Procedure Code is 
imperative and it is a condition precedent to the 
valid presentation of an appeal that the memo- 





4 randum of appeal should be accompanied. by a. 
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copy of the decree appealed against. Where it 
is not filed, the appeal is incompetent. 

Sitikantha Roy v. Bipra Das, 27 Ind. Cas. 447, 

Khirode Sundari Debt v. Jnanendra Nati, 6 
C. W.N. 283, Chamela Kaur v. Amir Khan, 16 
A.77: A: W. N. (1893) 223; 8 Ind. Dee. (NS) 51, 
relied on. 

An Appellate Court has.power to excuse delay 
in the presentation of a copy of the decree appealed 
against if it is satisfied that the discretion vested 
in it under section 5 of the Limitation Act should 

*be exercised in favour of theappellant. ! 

Binapani Debi v. Sashibhusnan Sinha, 17 Ind. 
Cas. 119: 16 C. L. f. 133, Prosonno Kumart Debi 
v Ram Chandra Singha, 17 Ind. Cas. 155; 17 C. Le 
J. 66,relied on. 

Where an exparte order is passed excusing delay, 
jt is open to the other party to apply to have it 
set aside. M SUNDARAM AIYAR v. RAJESWARA 
MUTHURAMALINGA SETHUPATHI AVERGAL, 44 M. 
L.].274;17 L. W. 352 ; (1923) . M. W.N. 164; 32 
M. L. T.232; 1923) A. I. R.M.) 482 308 


-—— 0. XLI, r 10—Security for cosis— 

Discretion of Couri— Poverty of appellant. 

As a general rule, a Court is loath to prevent 
an appellant from pursuing the remedy allowed to 
him by law merely on the ground of poverty. 
But each case must be considered on its own 
merits.. Where an appelant has lost 
his case in the Trial Court, and an attempt to 
recover costs by the successful party has failed, 
security -should be taken for the costs of the 
appeal B GULABRAO MANYABA BHOITEV VINAYAK 
_BAPUSAHEB KADAM, 25 Bow. I, R. 195; (1923) A. 
IL R. (B) 64 | . 285 


0. XLI, r. 








a¢—— Appeal — Additional 
evidence. 

Petitioner failed to adduce evidence on a par- 
ticalarissue in the Triai Court, on the assurance 
of the opposite party that that issue would not 

“ba pressed. On appeal the High Court allowed 
ex opposite party to address arguments ou that 
sse: , 

Hed, that the High Court hal power, under 
the circumstances, to allow the petitioner to nro- 
duce additional evidence on that p^rbcular issue 
under O, XLI r.27,0f the Civil Procedure Code. 
Pat MAN SiNGH v. NAWLAKHBATI, 2 Pat. 607 289 

.O. XLI, r. 88— Appellate Court, powers 
of— Interference with portion of decree not included 
in appeal. 

An Appellate Court does not exceed the powers 
given to.t by O. XLI, r. 33 of the Civil Pro- 
cedure Code by interfcrinp with a portion 
‘of the decree not included in the appeal, where 
it adopts the principle.on which the decision of 
the First Court was based, aud makes an order 
which it considers oughtto have be n madeby the 
said Court on the basis of that principle. Pat GOBIND 
SINGH v JAIGOPAL SINGH 96 
————— 0. XLVII, r..1-- Any other sufficient 

yeason," meaning of—Decision wrong on merits— 

Review, whether permissible. 

-Rule x of O. XLVII of the Civil Procedure 
, Code must be read as in itself definitive of the 
limits within which a review is permitted, and the 
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1 


3) 


words “any other sufficient reason” occurring in 
the rule, mean a reason sufficient, on grounfs at 


least analogous to these specified immediately 


previously. l 

The fact that a judgment is wrong on the merits 
is no ground for granting a review. P C Cunajju 
RAM v. NEKI, 30 M.L. T. 29526 C. W.N. 697 
åL. P. L. R. 1922; 3 L. T. 415: (1922) 
A.I. R. (P. C.) 112; 16 L. W. 37; xg P. W. Re 


"1922; 314.127; 43 M. I. J.332;24 Bon. IL. R. 


1238; 4U. P. L. R. (P. C.) 99; 36 C. L. J. 459. 566 


Sch. II, Paras. 14, 20, 21— Arbitration 
without Court's intervention — Courts power to 
file-award in part— Refusal to fle award— Effect. 
The provisions of paragraphs 20 and 21 of Sche- 

dule IJ to the Civil Procedure Code give a Court 

power to file the award and, pass a decree in accord- 
ance with it or to refuse to file it, No other course 
is open to the Court. The Court has no power 
to file the award in part or to decide which part, 
if any, of the award is invalid. Unless the award 
is valid in its entirety, the only course open to the 

Court is to refuse to file it. 

Where arbitrators nave determined a matter 
not referred to arbitration, the Court to which 
an application is made to file the award, must 
refuse to do so, even though the portion of the 





Manes nime 


-award which is in excess of the reference is 


separable. The Court has no power to separate 


'or amend the award in any way. 


Ma Chaung v. Ma Aing, 2U. B. R. (1897-01), 
297, Thiruvengadathiengar v. Vaidnatna Ayyar, 
29 M. 303, Dinabandnu Jana v. Chintamoni Jana, 
26 Ind. Cas 597; 19 C. WaNs476, relied on. 

Where the Court to which an application is 
made to file an award refuses to do so because it is 
in excess of the reterefice, that does not necessarily 
mean that the award is entirely invalid but merely 
that the procedure provided by paragraphs 20 and 
21 of Schedule II to the Civil Procedure Code for 
enforcing the award is not open to the applicants, 
U B Maung TIN v. MAUNG Po Ya, 4 U, B. R. (1922) 
157; (1923) A. I. R. (R.) 130 198 


Co-accused—Siatement, admissibility of. 

A statement made by one of two co-accused 
should not be used against the other, where 
later on their cases are tried separately. If such 
a statement is to be relied on as evidence the 
accused person who made it must be examined 
as a witness in the other case, M RAMUDU 
AIYAR V. EMPEROR, 44 M. L. J. 243; x7 L. W. 
370; 33 M. L.T. 318; (1923) A. I. R. (M.) 365; 24 
Cr. L. J. 426 538 


Colonisation of Government Lands (Punjab) 
Act V of 1912), s.19--Regisivation Act (X VI 
of 1908), s. 17 — Limitation Act (IX of 1908), 
Sch. I, Arts. 63, 115—Government tenant 
Agreement to pay share of produce or certain. sum 
of money, validity of— Registration, whethe, 
necessary-——Suit to recovery amount payable on 
default — Limitation, 

Defendant, a Government tenant, agreed, for 


. consideration received, to pay to 'plaittiff half 


the produce of certain land and in default to pay 
a sum of money annually. Defendant having 


oso" : 

Colonisation of -Government Lands .(Punjab}.Act— 
concld, 

made default plaintiff sued to recover the 


amount payable under the agreement: 

Held, (1) that the agreement did not transfer 
any .of the: tenancy rights of the -defendant to 
the plaintiff, nor.eould it be said to create.a charge 
thereon, and that, 
against the provisions of section 19 of the Coloni- 

esation «of Government ands (Punjab) Act; 

(2) that the agreement did not create any rights 
in the future produce of the land in the plaintiff 
ard, therefore, did not require registration under 
-seation 17.of the ‘Registration Act; 

(3) that the suit was not.one for the :recovery 
of interest but for compensation for -the breach 
of the agreement to pay a-share-of produce and 
fell within the purview of Art 115 and not 
JAArt,.63 vof Schedule I to the Limitation Art. 
d WALLI v. KnubpA BAKHSH, 5 L- L. J. 366 


‘Companies ‘Act’ (VI:0f 1882), s, 169—:Ex parte order 

— Application to sel astde—Limitation. 

‘The limitation of three weéks prescribed in 
section 169 ‘of the Indian Companies Act dces 
not apply to an application to set aside an ex 
parie-order. A-SHAH MUHAMMAD "EHSANULLAH v. 
‘PEOPLES ‘INDUSTRIAL BANK, LID., ALLAHABAD, 
1923) A. I. R. (4°) 429 106 


‘Companies Act (VII of 1918), ss. 76, 77,181— 
Hailure, to -hold general meeting under.s. 76— 
Directors, liability of—Ewxtraordinary meeting held 
10% request of share-holders—Section, whether com 
plied with, ^ : 
A, Company, registered in Bombay, held its 


‘statutory meeting under section 77.0f the Companies | 


Acton 30th March, 1921, and also.a general meeting 
on the same day. Under section 76 of the Act 
‘the Company had tohold.a general meeting before 
goth June 1922; no such meeting was ‘held, but 
on a requisition-of certain share-holders an extre- 
ordinary meeting was held on 29th June 1922. 
On the complaint of a share-holder the Directors 
of the Company were .prosecuted for failing to 
«comply with sections 76 and 131 of ‘the Act, and 
‘it was argued on their behalf that the holding of 
the meeting on 29th June 1922, was a compliance 
with “the provisions of section 76; they were, 
however, convicted. On appeal: 

Held, that ‘the:conviction was right, as the meet- 
ing held .on the requisition of the share-holders 
‘on .2gth June 1922 was mot a general meeting 

"within the meaniug of the term in section 70 of the 
‘Companies :-Act. B  NASURBHAI ABDULLABXAI 


lanjr? EMPEROR, 25B0m.L. R. 224; (1923) A 
R. (8.3 194; 24Cr. L, f. 349 849 


Compromise—.Compounding 
duty of. f 
"When parties to a,crifinal case who are nzany 

‘related ‘to one another succeed in patching up their 
quarrels, th: Magistrate shouli not retuse to do 
what itz can to restore-peace.and good will if the 
case is not compoundable without his approval. © 

AMINULIAU EMPEROR,35C.L J. 353; 29C. W.N. 

336! (1923) A. I. R. (C.) 191 5.24Cr L. J. 355 855 

‘onstruction of contract— Implied terms— Agres- 
ment:permitting .certain things tobe done—Frohiti- 
lion as to others, whether implied. 


offence—-M agi strate, 


INDIAN CASES. 


therefore, it did .not offend ` 


480 ' 
"between whom certain disputes: existed.as .to:pro- 


[1923 
Construction of.contract—<concld, 


The Court ought :mot.to imply a term on a coy- 
tract unless there arises from the language.of the 
contract itself.and the circumstances under which - 
itis entered into such.an inference-that the parties 
have intended the stipulation in question that 
the Court is necessarily driven to.the conclusion 
that it must be implied. f 

The Moorcock,.(1889) t4 P D. 6p; 58 L. J.P. 
73; 60L. 7.654; 37 W. R. 43%, 6 Asp M. C. 373,. 
Hamlyn v Wood; (1891) 2 Q B 488:60L J Q. 
B 734: 65 L. T..286; 40W R .24, relied upon. 

Where the parties ‘have entered into.a.contract 
telying upon a certain interpretation -of the law, 
itas not open to tue Court, when the law has been 
differently interpreted or possibly altered, to imply 
as a term in the contract what the parties would 
-have stipulated for at that time, if they had 
thought.aboutit or.if the law.had been ‚otherwise, 

Where the -trustees .of two ‘tival ‘temples 


cessions and 1estivals entercd into.an agreement pro- 
,Unising not to interfere with certain „processions 
and festivals of each temple : l 


Held, that it could not be necessarily implied 
from the terms ot the agreement that ail other 
processions and festivals except those mentioned 
in the agreement had been „prohibited. 
M GoviInDACHARIAR V. NATIU KESAVA MUDALIAR, 
17L W.79; (1923) M. W. N. 180 ; (1923) A. I. k. 
(M ) 344 248 


‘Construction of -decree-—Mortgage-decree—Subro- 
galion—JP»riorwy set up negatived — Language .of 
decree | defecitve— Property, whether liable to be 
sold in execution. Cos 


` e ; 
A mortgage of a village was executed subject 
to the alienations of the &Audiwaram interest 
in certain items of land therein. The mortgage 
«vas executed ‘in order to pay oft a decree on a 
prior mortgage. Ina suitto enforce the mortgage, 
the mortgagee claimed priority, on the basis of 
‘subrogation, as against the aliences of the kudiwa- 
- fam interest. One of such alienees who had pur- 
chased the kudiwaram interestin three items set 
up his prior right as to one of the items only and 
not as to the other two. The finding was against 
him, but the decree directed the sale only ot tne 
“right, title and interest of the-judgment-debtor. "' 
On objection being taken in execution proceedings 
totheitems being soldin execution under the decree; 

Held, (x) that there ‘having been a final adjudi- 
cation in regard to the claim as to the item .specifi- 

"cally set up by the alience, and having regard 
to the form of the rest-of the decree, the.item was 
liable to be sold in execution notwithstanding 
the defective language of the decree; 

Sri Gopat v. Pirihi Singh, 24 A 429; 291 ‘A 
118; 4 Bom, L. R. 82; ; C. W. N, 88y; 8 Sar P. 
C. J.203 (P. C), rollowed. 

(2) that in ‘the absence of any adjudication 
negativing the alienee’s admitted right of priority 
in respect of the other two' items, the decree must 
be construed strictly and the items must ‘be held 
not to have been included in the decree. MaeSANwI 
GURUKKAL V. THIRUPATHIA PILL at, 18 L. W 248 


- 
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Construction of. document—Bilt of exihinp 

drzum in foreign currency — Amount bythe in 
` rupees at exchange vate “on dale cf payment? 
>- —- Exchange vate, calculation of. 

In a :uit upon a bill of exchange drawn ina 
foreign currency and payable in rupees, “at the 
current rate for Bank Drafts at the date of 
payment," the rate of exchange to be applied is 
the one prevailing on the due date and not the one 
prevailing on the date when the billis actually 
paid. B MUuLLERMACLEAN & Co v KADERBHOY 
MULLA ESMAILJI, 25 Bom. L R.177; 47 B. 493; 
(1923) A. I. R. (B ) 241 246 


—e— — Bill of lading—Shortage— Burden of proof. 
^ Where a bill of lading expressly states ‘weight, 
contents and value when shipped unknown," the 
onus of proving shortage in the goods shipped is 
on tie person asserting it. M SUBRAHMANIA 
-CHETTY v. British INDIAN STEAM NAVIGATION 
Co. LID., 17 I. W. 363; (1923) A I. R. (M) D 
J 


Contract for sale of goods— Breach— Frus- 

tration of coniract— Business bargain, interpreta- 

“tion of. < i 
. Where an agreement for the sale of future 
Eoods, to be manufactured at and obtained from 
aimed Mills, provides that "the same are to be 
taken delivery of as and when the same may be 
received from the Mills,” these words cannot 
.be construed as if they were “ the same are to be 
taken delivery of, if and when the same may be 
‘received from the Mills,” for thatis to convert 
words, which fix the quantities and times for 
deliveries by instalments, into a condition pre- 
cedent to the obligation to deliver at all and vir- 
taally to make a new contract. 

If a contract is for the sale‘of a fixed quantity of 

goods, to be manufactured and obtained from nam- 
ed Mills, and less than that quantity is delivered 
within the time fixed, the sellers must either find 
-in the contract some matter of excuse or discharge 
or they must pay damages. If sellers fail to 
.perform the coutract, because the Mills execute an 
‘order placed with them by the Government in 
preference to the oae by the sellers, it does 
‘not amount to a discharge or frustration of the 
contract. : 

To interpret a business bargain, expressed in 

-tha language of commerce, it 15 ns doubt import- 
ant to appreciate the methods and the point 

of view of busiuess-meu, Dut tuis is merely a pru- 

dent way of qualifying che mind to construe their 

-words, and so to deterut.ne their ineaniag, and 
‘is a very different taing trom postulating that 
‘reasonablé men would rave been likeiy to’ agree 
“to onekindofliabulity and not to another, and 
‘from thus concluding that, whatever the words 
‘of the contract say, that kind of liability, aud 
that alone, is the obligation of the contract : P Q 

"HHURNANDRAI FULCHAND v. PRAGDAS BUDHSEN, 
-(t9:3) A. I. R. (P. C) 515; 44 M. L. J. 498; 32 M. 
Ll. T. 171, 5 Bom. L. R. 3? 47 B. 31 gp (1927) M. 
'W. N. 547 2, C, W. N. 873; 385 C. L. J. 248 18 
L.W. 44 485 
à — Exchange, deed. of—Suitfor possession 
of property recewed in exchange—- Limitation— 

Limitation: dot (IX of 1908), Sch. 1, Arts. 

Ea E | | 
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Construction of document—contd, 


A suit was compromised and the compromise 
recited that the parties had exchanged certain prop- 
erties and that the exchange would be effeeted 
on a certain date. Plaintiff sued to recover the 
property which under the compromise had been 
agreed to be transferred to him; | 

Held, (x) that, read as a whole, the meaning of 
the compromise was that the exchange would 
take place on a future date ; 


(2) that, therefore, the suit was one for specific e 


performance of a contract to hand over the owner- 
ship rights in the property in suit on a certain date 
and not for possession of property in which 
the ownership rights had passed completely by 
the deed of compromise ; 

(3) that the suit was, consequently, governed 
by Art. i13 and not by Art. 144 of Schedule T 
to the Limitation Act, L KHUSHI MUHAMMAD v. 
HAYAT ; 1040 


Gift in favour of wife—Estate taken— 

"Malik," meaning of. 

Deeds in favour of females must be interpreted 
in the same way as any other deeds. 

The words “ malik” and “ milkiyat" in a formal 
document imply an absolute estate unless there is 
something in the context to qualify it. 

Surajmani T, Rabi Nath Ojha, 30 A. 8401 5 A, 

L.j.67;12 C. W. N. 23r; 18 M. L. J.7 : 10 
Bom. L. R 59; 7 C. L. J. 131; 3 M. I. T. 144: 
I. A, 1? (P. C), Gurmuk&h Singh v. Makhan Singh, 
II Ind. Cas. 8467 6r P. R. 1911: 147 P. W, R.rorr, 
Wazir Devi v. Ram Chand, 58 Ind. Cas,’ 938; 
IL.415; 75 P. W. R. 1920, follon ed.- 

Rallia Ram v. Vel Kaur,27; P. R. 1893, dis. 
sented from.. . 

Where a husband purported to sell a house 
to his wife in liéu of dower and stated in the deed 
that he had given proprietary possession to her 
and that she had. the full powers of a proprietor 
to alienate the house: 

Held, that the intention of the husband was 
to confer an absolute estate upon the wife and the 
latter was, therefore, entitled to make a gift of it 
to whomsoever she pleased. -L MUHAMMADI v. 
KARAM BAKHSH : 077 


Grant—Grantee to hold. on, condition of 
conducting Vazhipadu— Tenure, whether resumable 
— Burden of proof. HE 

Wiere under the terms of a grant, the grantee 








‘was to hold and enjoy the properties for ever 
.conductiug '' Vazhipadu to the deity,” i.e., offering 


o: fice of whieh the greater part returos to the 
donor; 

Heid, that the obligation to ‘make the show 
of an offering was a nominal and a purely moral 


-one anid the words of the grant were too vague 


to counote a condition oj breach of which the 


laads could be resumed and the grant was, therefore, 


nota service-grant liable to be resumed. 

Tue burden of proving a resumable tenure is on 
the grantor. M MaTHOOR GRAMAN V. MANUKURISI 
VARIATI LASAMI, I7 L W. 14;.(1023) M. W 
N. 343 32 M. L. T. 399; (1023) A. I R. (M.) i 

Hindu joint. famtly—Deed of . tenion 
with strange aC o-parcenary, severance of, 





Yo82 
Construction of docunient —contd. 


' Byg “deed ofunion"' ‘two brothers forming a 
Joint Hindu family entered-into-an agreement with 
anbther brother who ‘had been adopted away into 
‘another family by which the properties of the joint 
‘family and those of-the adopted brotuerwere put 
together and it was agreed that'when a division 
took -place in the- future, the -propertiés were to 
ibe divided 'intothree/shares equally and that if any 
uterine brothers were born they were also to take 
*Yointly with them and that three brothers were to 
‘treat themselves as- members of a joint family. 
"Et was'urged-that the legal effect of the deed was 
“to severthe-eó-parcenary on the ground that the 
two aüenibers of “the joint family could not 
constitute themselves into a-unit and take in a 
‘stranger without- themsélvés being treated as 
united RE uiu 

“Heli, that the intention of ‘the deed was clearly 
mot to divide but to unite and if it had failed to 
«lo that ityhad faiied of its purpose, but that its 
legal effect was not to result in a severance of 
the-co-parcenary interest between the two brothers 
of the joint family. M VENCATACHELLA PILLAI7. 
ARUNÉÍHAVATHATCHI, (1923) M. W. N. 225; 17 LL. 
W.755; (1923) A. I. A. (M). 568 548 


-— Hindu Will—Widsw made full owner— 
Son to succeel' on her .death— Estate taken ty 
widow-—Death of son—Reversioners, vight of: 

, AcHindu:testator by his Will appointed his wife 
to ‘he the owner of his property which she was to 
‘take into her possession after his death, and con- 
sume, enjoy.or do what she liked with what re- 
«mained ont ‘of .the property after performing his 
funeral and obsequious ceremonies, and declared 
that.iafter her death his son, who was:a lunatic, 
would..be the owner of the estate and could «do 
‘what ‘he ‘liked with the property. The testator’s 
son died before the "widow, and’ a suit was 
brought by the reversioners to reStrain the widow 
from wasting the estate. The question was 
whether the widow :took an absolute estate ; 
-Held,that:haviug regard tothe ordinary notions 
of Hindus,it was obvious that the testator did not 
.ufend that the widow should have absolute powers 
-of disposition during.the lifetime of the son; that the 
son took a vested interest in his lifetime which on 
his-death, went to lis mother who, under the 
lindu Law took only a limited interest, and, that 
jf the disposition in her favour did-not give her an 
absolute interest in the first instance, the fact that 
-she succeeded -as ‘heir of her son would not enlarge 
thatestate. B MULCHAND JEKISONDAS v. Bat 
RUKSHMANI, 25 Bom, L. R 189; (1923] A. I R. 
(B.) 226 «83 


— ——-- Jalkar", meaning of— Right of fishery— 

Sub-scil  1ights— Pleadings. 

"Phe term ' Jalkar’ is ambiguous, It may mean 
either a grant of'a mere right of fishery or it may 
anean the grant of.a sheet of water together with 
sthe-sub-soi’. The qtestion whether what was 
intended to be granted in a particular .case was 
xéstnicted to.a right of- fishery or included a grant 
of-a sheet of water together with the sub-soil must 
depend upon the construction of the original 
grant if available or anust be determined with 
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Construction of document—contd: * 


regard ‘to the subsequeat history of the property. 
C Prawn KISHORE TARAFDAR V, SARODA PROSAD 
PAKRAST, (1923) A. I. R. (C) 355; 57 C. E. T 
580  . 55 


— —Morigage-deed-—Mor!gage. cf village— Resi- 
cential house, inclusion of. 

In a mortgage document, an entire village, 
with stated boundaries, was.declared to ‘be the 
subject of the mortgage. At the foot of the 
document a description of the mortgaged property 
was given, which included ''lands, waste lands, 
poramboke, tanks, fruit trees, timber trees, eta” 
The residential ;:buildings of the mortgagor within 
the village were not specifically mentioned: 

Held, (1) that -the document must be read 
subject to the more precise description at its fcot 
which must be taken as controlling the general 
words in the earlier portion ; 

(2) that. the word “ete.” should be restricted 
to things of the same nature as those immediately 
preceding and that the residential buildings were 
not ejusdem generis with the things enumerated; 

(3) that the residential buildings were excluded 
froin the mortgage. 

The theory that an alienation of a zemindari 
includes also ‘the buildings situate "within it is 
‘applicable only in the absence of evidence indicat- 
iug an intention to exclude them from the trans- 
action. M RAJAGOPALA PANDURATHAR V. THIRU- 
PATHIA PILLAI, 44 M. L. J. 285; (0923) M. W. N. 
230; (1923) 3. I.R, (M) 511 £98 








= —Morlgage— Interest -and public charges— 
—Charge on property—Transfer of Property Act 

(1 V of 1882), s. 72, applicability of. 

Unigr the terms of a mortgage with possession 
the rents and profits were to be set -off against 
the interest stipulated and any deficiencies were 
to be recovered by the -mortgagee from the 
mortgagors month by month.” The mort- 
gagee was also entitled to recover any public 
cnarges he may have to pay and the-document 
eided with the recital, ''we -shall pay the 
aforesaid principal to you or to your  otder, 
redeem this mortgaged property and take 
back the document :” 

Held, (1) that the remedy which the 
mortgagee had for any interest not discharged 
by the rents and profits, was a personal remedy 
and that such interest was not a charge on the 
mortgaged property ; 


(2) that in the absence of -any evidence -of refusal ; 


by the mortgagors-to pay the public charges when 
they occurred, which compelled the:mortgagee to 
discharge them to Save the mortgaged property 
irom sale, section 72-of the ‘Transfer of Prop- 
erty Act did not create a charge on the properties 


for the sums paid by the mortgagee and that the 


covenant asto payment of charge in the «docu- 
ment was also a personal one. M BySANI MADHAVA 
CHETTIAR v. KRISHNASWAMY CHETTY, I6 L. W. 
743; (1921). A. I. R. (M) 7t . 07 c ^ 88? 
Policy of "Fire Insurance— Provision to 
refer dispute.as to: amount due 10 arbitration — 
Rejection of .clawn— Cause of aclion.- a 
__A Fire Insurance Policy provided, 41er alia, that 
if a claim made by the insured was rejected, aud 








Vel. 72] 


Construction of document—contd. 


an. action: or suit not. commenced within threc 
mouths, after such rejection all benefit under the 
policy would be forfeited, and, further, that if 
any, difference arose.as to the amount of any. Joss 
or damage; such difference should be referred. to. 
arbitration, and. that it should: be a condition 
precedent. to. any right of action or suit upon the 
policy, that the award of. the arbitrator should be 
first obtained: In a suit to. recover the amount 
of ‘less suffered; in consequence- of the destruction 
of plaintiff's: goods by fire, it appeared thet, after 
some correspondence between the partes, 
the Insurance, Company iuformed the plaintiff 
that it was. their. considered opinion that, wider 
the conditions of the policy, they could: not admit 
liability on the policy, and the question was, whether 
these. had been a rejection of plaintiffs claim by 
the Company, and. whether such rejection gave 
to. the: P aintiff a right of action, or whether no 
cause of action could accrue to the plaintiff until. the 
amount of loss. had been.ascertained by: arbitration: 


Heid, that there had been a rejection of the. 


plaintiff's claim by the Company, and that such 
rejection pave bim a cause of action in order theat 


it might Le decided, by the Ccurt whether. such. 


rejection was right or wrong, and it was only im 


the, event of that question being decided im his. 


favour, that it would become necessary that the 
amount of loss or damage should be ascertained. 
B HacnE. STAR AND BRITISH Dominions IN- 
SURANCE Co. v DINANaTH, 25 Bom. L. R. 154; 
47 B. 509; (1923) 3. L. R. (B.) 249. £66 


— Property, transfer of, conflict between 
two  descriptions— Principles applicable. 

Where, in a deed of transfer, the premises conveyed 
are sufficiently described, as by giving tye parti- 
cular name of the close or otherwise, an erroneous 
additional description will be rejected as a 'false 
demonstration’, but if there is not this certainty 
in the first.description, as if itis expressed in general 
terms, and a particular description i8 ^ added, 
thelatter controls theformer and limits the generality 
of the earlier description. 

The testis that, if the first description is sufficient 
in itself to identify the land which is conveyed, 
then, if there is a conflict between the first descrip- 
tion andthe second description, the second descrip: 
tion ought to be rejected as a false description; 
but.if the first description is not sufficient by it- 
self to identify the lands intended to be conveyed 





“. then the second description ought to be read as 


restricting the operation ‘of the grant, Pat 
Coral, MISSER v. PARTAR MANDAL, 4 P. IL. T. 
G52- E 648 


——-—--— Sale of land—~Agrezment lo ye-txansfer— 
Mortgage-— Registralion— Registration Act (XN VI 
of 1908), $. 17. l 
A plot of land was sold- by a registered sale- 

deed. Ou the very day of the sale, the purchaser 

executed a document which after referring to- the 
previous sale-deed. “There are terms the- parties 
wished to include in the said deed, but which they 
left out. They are as follows :-—That the creditor 
shall reccive and enjoy the profits, rent and crops, 


. and shall, pay the land. revenue in full satisfaction 


annually; that the. creditor: shall. transfer with 


i "run 
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outright possession, ifs the owners of, the. lands: , 
redeem thenr for tbe principal sum; within three: . 


years; and that if the owners of. the. lands. could: 
not redeem the saine at. the expiration’ of thfee. 
years, they shall have vo farther right. to. posses» 
tion. and. enjoyment, and forfeit the same to.the:. 
creditors," This document was: unregistered.. - 
The seller sued for specific performance:of the 
agreeineut embodied in; the document: >` ~ - 
eld; that the intention. of tHe parties was that. 


the transaction shoulbbe a mortgage asd. that, . 


therefore; the: document. required: registration... 
LBC, Cuaing KvwAN vt. Ma Oo, 11 L. B. Ri. 
45,.(t923). A. I.R (R) 52 34 


Sale of portion of joint land-— Agreement. to 
pay, compensation if land. sold not alloited to 
vendor on partition— Vendor allotted lesser land 

. than area sold— Compensation, suit; for-—Cduse.’ 
of- action. — 


Where a person sells his share in a certain land: 
to another and agrees to pay. compensation to the 


ee 





latter if the land- soll: does not come to his share: 


at tlie time of partition, the agreement: must Ee 
interpreted as meaning that- the compensation. 
would be payable, if by an orderin. the partition: 
proceedings subject io any modification om appeal, 
ihe vendoris not allotted, or is allotted'a lesserarea. 
ihsuthat sold b» liim, Limitation-for a suit claim- 
ing compensation is to he reckoned: from. the date 
of.sceh an order and not from tlie date when the 
different co-sharers taka possession of the: shares 
allotted: to them. IL, RUKAN. DIN v. HASSAN. 
Din, (t923) A. I. R, (1) 23.7 897* 


Construction of grant—Charily | Inam—Com-- 
mutation of waram. into fixed, money: rent” by; 
trustee, waslher binding. on: trusi—Estoppel: | 


^ An inam grant of a village was confirmed" by' 
the Inam, Commissioner “for the support ofi a 
mosque and Chatram on thé undertaking that the 
whole village will be resumed unless two-thirds: ot: 
the proceeds are appropriated to the’ support o£ 
the above purposes :” | M" LR 

Held, that the fact tliat a third share of the 
proceeds, could’ be appropriated’ by the Inamdar 
for his private use did not make it any, the less 
acharity Inam since the grant was only one and 
could: not be split up, into two.parts; a personal 
grant of a third and a charity grant of the 
remaining two-thirds, See ai es 

Ramnandan- Chettiar v. Vava Leyva; Murakayar, 
39 Tnd. Cas 235; 40 M. 116; 32 M..L. J. L01; 15 
A.L J. 1395 L. W. 233; (1917) M. We N. 180; 
25 C. L. J. 224; 21 M. L. T.. 2151.21 C. W. N 5211 
1 P. I. W. 2904; 19. Bom. L. R. 401; 44 I. A. 2t 
(>. C.), followed. P 

A permanent grant to,the- Kudivaramdar by. a 


-trustee of. a: cliartty by which the waram:is com- 


muted into.a fixed. money rent is not: binding: on 
the charity, and a succeeding trustee is not estopped 
from repudiating such a transaction, even though 
he himself may have récognised:it for some time 
inasmuch as.the charity cannot suffer." fromthe 
conduct of the trustees. Mi SUNDARARAJA 


CHARIAR y. ALTMUHAMMAD, 44M, Li. J. 649 600 
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Contempt of Court— Newspaper asliclê—- Apclogy. 
Accused, being the Editor, Printer and Publisher 
of a newspaper, published.an article in his paper 


-which ‘was a gross libel on. the Judges of the High ' 
Court:' A few’ days afterwards he published an ' 


apology for the offensive expressions contained in 
the article. In a proceeding calling on him to show 
cause why heshoüld not’ be committed for con- 
tempt of Court; 

' Held, that the apology could not be accepted, 
as, while it might be to some extent a 
reparation, it could not overtake and countera.t 
the mischief‘ already done by the original publica- 
tion. B MARMADUKE PICKTHALL, I #2, 25 Bom 
L. R. 107; 24 Cr. L. J. 313 78.. 


— Newspaper arlicles— Journalistic privilege 
: — Imputation of dishonesty. . 


' In determ’ning whether. an article published in 
a newspaper constitutes a contempt of Court, 
the point to be considered is the natural and prob-, 
able effect of the article, and not only the avowed 
intention of the Editor.- Where the article, as a 
whole, would leave on the mind of an ordinary: 
reader the clear impression that injustice had been 
deliberately done in the trial of a case, the publi- 





cation of such an article would constitute a con-. 


tempt of Court. 

Judges and Courts-are alike open to criticism, 
and if reasonable argument or expostulation is 
offered against any judicial act as contrary to law 
or the public good, no Court could or would treat 
that as coutempt of Court. The law ought not 
to be astute in such cases to criticise adversely 
what under such circumstances and with such an 
object is published ; but it is to be remembered 
that in this matter the liberty of the press is no 
greater and ho less than the liberty of every 
subject of the King. . It is'a jurisdiction, how: 
ever, to be exercised with scrupulous care, to be 
exercised.only when the case is clear and beyond 
reasonable doubt. ' 

The freedom of the journalist is an ordinary 
art of the freedom of the subject, and to whatever 
engths the subject in general may go, so also may 

the journalist, but, apart from Statute Law 
his. privilege is -no other and no higher. The 
responsibilities which attach to his power in the 
dissemination of printed matter ntay, and in the 
case of a conscientious journalist do, make him 
more careful, but the range of his assertions, his 
criticisms, or his comments is as wide as, and no 
wider than, that of'any other subject. No pti. 
vilege attaches to. his position. 

A journalist may say that a Judge is wrong, or 
jgnorant of law, but if he accuses a Judge of dis- 
bonesty or corruption he trausgresses the limit. 
B M. ARMADUKE PICKTHALL, In re, 25 Bom.I,, R. 
107; 15 (1923) A, I. R. (B.) 8; 24 Cr I. J. 289 17 


Contract— Class of persogs-— Capacity to enter into 
-^coniraci—Swit to enforce | coniract— Procedure — 
. CivilPrccedure Code (Act V 1908), O. I, x, 8. 


An indefinite body, for instance, a particular 
community consisting of a fiuctuating body of 
persons, is capable of owning property and can 
enter into a contract to receive money, 

An agreement to pay a sum of money to such 
‘a boly can be enforced in a suit brought under 


INDIAN CASES, 


Won 
Contract——concld, i 


0, I, r. 8 of the Civil Procedure Code. M: 
BUDAVARAM  NARASIMHALU CHETTY t. NooTA- 
IBBUNDRAM NAGASAM VARU, 44 M. Ia J. 240; 
(1923) M W.N. 237; (1923) A. I. R. (M) 434. 95 - 
———— Offer and  acceptance— Auctionssale of. 

Government property, subject to Collector's con.’ 

firmation— Highest bidder, rights of— Refusal of : 

Collector to confirm, effect of, 

An auction-sale was held by a Tahsildar of a 
house belonging to Government under a sale: 
notification containing a stipulation that the sale» 
would be subject to confirmation by the Collector, ` 
The highest bidder at the auction duly paid thé 
sale price and the report of the sale was forwarded 
by the Tahsildar to the Collector with a note 
that the auction was concluded in favour of the 
highest bidder. The latter was allowed to occupy 
the house cn condition that he would quit it when 
required. More than two years after the sale: 
the Collector passed an order declining to confirm: 
the sale. In a suit to eject the highest bidder: 
from the house: 

Held, that there was no concluded contract 
of sale and that the transaction amounted merel 
to an offer which was never accepted by the Collec- 
tor; and that the order of the Tahsildar that the 
auction had been concluded in favour of the highest 
bidder had not the effect of altering the original 
condition of the sale which was subject to the 
Collector's confirmation. M MUuTHU FIILLAI v, 
SECRETARY OF STATE FOR INDIA, 17 I. W. 5231; 
(7923: M W. N.317;32 M. L.T. 396; 45 M. IL. T. 
67; (1923) A. I. R. (M) 582 . 438 
Contract Act (IX of 1872), s. 16— Undue 

influence— Distress of mind. 

. The fact that at the time of executing an agree- 
ment to*sell the vendor was in a distressed state of 
mind and was anxious to dispose of the property 
does not amount, to proof of undue influence. L 
INDER SINGH v. Dyay SINGH  ' 1082 
— ———— $88, 28, 2i—Rules framed by Government 
to control sale of ceriain gocds in interest of 
public— Agreement to sell in contravention of 
vules-—Public policy—Money faid under agrec- 
ment, whether can be  recoveved— l'raud—In 
pari delicto potior est conditio  possidcntis, 
applicability of. 

Under the rules framed by the Madras Govern- 
ment relating to control of import and transport 
of rice, the defendant obtained a license from 
Government under the terms of which he was 
forbidden to sell tice to wholesale merchants in 
the port of entry aud was only allowed to scll 
to retail dealets approved by the Collector of the 
District. In vin'ation of the terms of that license 


‘the defendant entered into a contract for the sale 


of rice to the plaintiff who had uotice of the rules 
and who was not an approved retail dealer within 
the rules. Plaintiff paid the purchase amount to 
defendant and the rice was delivered to the plaintiff, 
but, shortly after, the rice was commandeered 
by Government and ‘plaintiff received only the 


‘actually controlled price which was far less than 


the amount paid by him to the defendant. In 
a suit by the plaintiff to recover the difference 


“from the defendant as loss sustained by the-fraudu- 
"lent -representations of the-defendant:. « ° 


ta 
ax 


“Vol. 92} 
Contract Act —contd, 


' Held, (1) that the contract being in contraven- 
ion of the Regulations imposed by the Government 
n the interests of the country and of the general 
oublie was opposed to public policy and under 
sections 23 and 24 of the Contract Act was void, 
and no claim could be legally básed upon such & 
contract; -. 

* (2) that no claim could be based upon the fraud 
of the defendant apart from the contract, the 
plaintiff being aware of the conditions of the sale 
of rice; and that both parties being in pari dclicto, 
the maxim iz part delicto potior est conditio possi- 
denfis applied, and the Court would not assit 
the plaintiff to recover in such a case. M 
JANU Sarr v. RAMASWAMI NADU, (1923) M. W. 
N.335 32 M. L. T.'=30; (1923) A. I. R. (M.) 626: 
18 L. W. 554 785 
s, 25 (2)}—Subsejuent promise to sub- 

scribe for expenses of festival already incurred, 

whether enforceable. l 

A subsequent promise by the defendant to 
subscribe for expenses already incurred by the 
plaintiff in conducting a festival is purely voluntary 
and for no consideration. Section 25 (2) of -the 
Contract Act does not apply to such a case, Pay- 
ment under such a promise is not enforceable as 
payment of money due under a contract, and a 
Village Munsif under section 13 of the Madras 
Vilage Courts Act has no jurisdiction to entertain 
a suit upon it. M Kosarar RAMA PILLAI v, 
POLUSYHIAM PILLAI i7 L. W. 321; (1923) M. W 
N. 86; (1923! A. T. R. (M) 330 774 
s. 95 (8) — Limitation Act (IX of 1908), 

ss. 19, 20— Borrowing fresh sum and signing old 

accouni— Promise lo pay— Acknowledgment, 

A debtor’s conduct in borrowing a fre.h sum 
and making up and signing an old accovn? must 
be taken as a promise which is the foundation 
of a new contract and not as an acknowledgment. 
Such promise is applicable as much to the snm 
borrowed on that day as to the sum fonnd due on 
adjustment of account, 

Where there are debts due on both sides and the 
accounts are gone trreugh by the parties and a 
balance struck, this ineffcct constitutes a payment 
to the amount ofthe smaller debt. But it is the 
striking of the balance that constitrtes the payment 
not the mere existence oreven statement in writ- 
ing of cross demands, 

_ Where on an adjustment of accounts on a certain 
date between a borrower and the lender it was 
found that the debtor was liable for a certain sum, 
and on that date the debtor took a fresh advance 
iu cash: and executed a Aatchita fot the aggregate 
amount, which was duly stamped and signed by 
tbe debtor : 

Held, that as the entry in the JAa!chiia was 
: made in respect of an aggregate sum, with regard 
to a portion whereof there could only “be a pro- 
mise to pay and not an acknowledgment, the legi- 
timate interpretation of the entry was that there 
had been a protnise to pay the fresh advance takea 
on the date of the execution of the hatchita as also 
a promise to pay the amount found due on at- 
justment of account on that date. Consequently, 
‘the liability of the debtor must be determined 
"om the basis that there was a legally enfarceable 
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debt recoverable by the lender on the date of the 
execution of the hatchita, to the extent of the aggre-' 
gate amount, OQ GUIJAR MANDAL v. SRIMAN 
M ANDALINI, 36 C. L. J. 228; (1923) A. IL. R. (C.) 7r 

: 692 
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ss, 128, 184—Principal and surety— 

Merger of estates of creditor and debtor— Liability 

of sureiy— Civil Procedure Code (Act V of 1908), 

$. 145. ] 

Pending an appeal against a decrce for mestne 
profits, stay of execution was ordered on security 
keing furnished. -A security Lond was executed 
by a surety. The appeal. was dismissed. The 
judgment-debtor died and the decree-holder succeed- 
ed to his estate. On an application by the decree: 
holder to enforce the security bond against ike 
surety : 

Held, that ihe debt due by the judgment. 
debtor was extingnuished in consequence of the 
merger of his estate with that of the decree-holder 
and, that under sections 128 and 134 of the Cou. 
tract Act, the decree-holder conld not procecd 
against the surety. ; 

Ordimarily, the liability of a surety is co-extensive 
with that of the principal debtor, unless it is other 
wise provided for; and the liability ceases when 
the principal's debt has been extinguished by an 
act which causes the merger of the estate of the 
creditor and the debtor. 

Subroya Chet'y v. hangammall,. 28 M, 161; 14 
M. Y, J. 482, Brojendro Kissoye v. Hindusthan 
Co- Ope. aiite Insusauce Socievy, 39 Ind. Cas. 705 4 
44 C 078 ; 25 C. L. J. 238; 21 C. W. N. 482, 
Jambu Ramaswamy Bhagavathay v — Sundarajs 
Cheti, 26 M. 2:9 ; 12 M. L. J. 267, distinguished. 

lhe principle cf merger applies whenever rights 
devolve either by inheritance or are acquired 
under a valid transfer if the result of such devolu- 
tion or acquisition is that the estates of the creditor 
and debtor or of the mortgagee and mortgagor 
beccire united wholly or in part in the persen of 
a single individual; and the question whether 
merger takes place depends on the intention 
actual cr presumed of ihe person in whom the 
interests become united. 

Banayst Das v. Malarani Kaur, 5 A. 27; A. 
W.N.(rt82) 140; 3 Ind. Dee. (N. S) 5, Kudhui 
v. Sheo Dajal, 3c A.570; A W. N. (1888) 231; 
131rd.]ur. 275; 6 Ind, Dec. (N.s) 383 1elied cn. 

Though a surety bond may be executed jn favour 
of the Court, the Ccurt holds it for the Lenefit of 
the decree-holder; and in proceedings institutcd 
under section 145 of the Civi] Procedure Code the 
surety van put forward all defences that are open 
io him as against the decree-holder. M Jexxannu 
SAMT AIVAR V. MUTHUKUMARA RAMASWAMI 
CHETTIAR, 44 M. L. J. 171 ; 17 L.W. 473; (1923) 
M. W. N. 253; (1923) A I* R. (M.) 340 c4 


-—— S, 9899 — Payment by debtor to agent of 
creditor--AMisabpropriation ty ageni—Deblor, 
whether entitled to recover amount from agent, 


wv 





Where a debtor pays ‘the amount of his debt to 
tte agent of his creditor, and the latter mis- 
appropriates it, the debtor is not entitled to 
recover the same from the -agent* because’ ‘of the 


. Yo86 


- 
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nhéence .6f privity between him and the agent. 


M: KULAND ATV EWU. PILLAI v. RAMASAMI NAICKER, 
$923)M.. W. N. 2355170. W. 448; 44. M. I, J. 
4955 (1923) AI. RUM) 551, >. 729: 


——g. 285— Purchases by agent oa behalf 
. of principal — Repudialiom by. principal — Agent's 
liability.. , NEN. 
“Where am agent as. representing his principal 
purchases goods on his behalf and the latter repudi- 
ates his liability to. pay: therefor, the law will 
hold the agent liable for the price. O. Ratan 





SINGH v. HAEIZULLHa, 9,0. & A. L. R. 820. 101Y ^ 





E sg, 24°, 248— Partnership —Müinor member 
~ Benefit to minor-— Repudiation. f 
In. order to decide whether the: admission of a 
ininor to a partnership was for-his benefit, the-Court 


has to consider not the benefit to the minor of-ari. 
isolated clause of the pattnership agreement, ` 
but the total benefit which would result to him. 


A clause in a partnership agreement restraining 
a minor partner from starting a business in competi- 
tion with the business of the firm-does not amount 
to making the minor personally liable for any 
obligation of the firm within the meaning of section 
247 of the Contract Act. s 
- Section 248. of the Contract Act is directed 
primarily to-the protection of the creditors.of a 
firm. Where, however, one set of partners is 
indebted to another for the provision of capital 
it is for a- minon member liable under the deed of 
partuersliip to repudiate his membership if he is 
to escape-liability. to the- other partners. 
. The mere omission by a minor partner to take 
part in the. exécution of an agreement by -certain 
members of the firm does not amount to a public 
notice of/tepudiation as contemplated by section 248 
of thé- Contract Act. 
MUSHARRIF SHAH 996 
Converts— Hindu. converis- to Islam— Halai 
- Memons of Porebunder—Succession of females. 
‘Ther are among the Muhammadans certain groups 
whose ancestors. were Hindus and professed the 
Hindu- religion and were then converted to Islam. 
Among these groups may be reckoned Khojas, 
Suni Bohras, Molesalam Girasias, Cütchi Memons, 
Nassaporia Memous and Halai Memons. 
TheHalai Memons in Porebunder are governed 
by the Hindu Law with regard to the succession of 
females. P O:KnarUnBa: v. MAHOMED Haji ABU, 
(1922) A. I- Rv (P. C.) 414; 4: M. I. J. 35525 
Bom. L. R. 127; 17 L. W.2(8; 3 C. L J. 131: 
32M. L. T. 45;27 C. W. N. 774; 47 B, 146 £02 
Co-operative Societies Act (II of -1912), s: 48 (2) 
(1), scope of —Dispute between officer and Society, 
` whether can be veferred —'' Disputes touching busi- 
ness of Society,” interpretation of. 
Under ‘a resolution of a Co-operative Storcs, 


a putchase- committee “was constituted consisting. 


of a, certain number of members and one of them 
was entrusted with a sum of money for the purchase 
of certain articles. The Stores cldimed a balance, 
and: the liability was disputed by the member, 
The- Secretary of the Stores. thereupon made a 
^ aeference ia writing under section 43 (2) (1) of the 
Cc operative Sicieties.:Act to theAssistant Registrar 
pi, Co-operative. Societies who; Held. an inquiry 


—- 


Pesi MIR AHMAD SHAH v.- 


in respect of which Letters 


e 
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and passed a decree against the member, On. am 
objection by. the member that the whole reference.” 
was outside the scope of the section and wasinvalid ::. 
' Held, (1) that the disprte.which arose out: of: a. 
particular 'transaction.of the Society was a dispute: 
*' touching the business of the Society” and, there- 
fote, within the scope of the section ; CRM 
- (2) that a.dispute betweemaamember who happen- 
ed:to.be.an. officer, onthe one, hand, and the Coni». 
mittee or. ani officer, on: the. other; fell. witliin the. 
purview: of the section; . DIEN 
(3) that the reference was, therefore, valid. 
The expression '.disputes- touching, the busiftess 
ofa Society” in section 43 (2) (1r) oz the Co-operative 
Societies Act is not confined. to disputes; regarding 
the internal management ‘of, the affairs ‘of the. 
Society or the regulation of the conduct, ofi its 
business, but inclüdes all. disputes‘arising -out- of 
any. transaction.ofthe Society. M BoxKunurr 
DASARATHA RAO v. CHEVURU, SUBBA Rao, 17 L. 
W. 346; 44 M. Ty. J. 3582: (1923) M.W. N. 222: 32 
M, L. T. 321; (1923) A. I. R. qM.) 48r 838 


Co-sharers—Sivanger in possession. on behalf of 
one — co-sharer— Adverse possession— Notorious. 
4 “clusion, eer” 
Ina suit for recovery of possession. on. declaration 
Gf title to a property belonging to a Muhammdan 
who had died 40 years before the date of ‘the suit,. 
the plaintiff and defendant No. 2 were his daugliters. 
aud defendant.No. 1 was the husband of deféndant 
No. 2, The’ plaititiff was out of possession, since 
a few yearsafter her father’s death and the deferid- 
ants were in possession for over 12 yéars before 
suit. The- question was: whether the principle. 
that possession by a co-sharer is not ordifiarily 
adverse to.the other co-chaters applied to the facts. 
of the case: IR A 
Field, that though defendant No. I was not a. 
co-sharer with the plaintiff, before he could: be 
treated as a stranger «t must be shown that he was 
possessing the land asserting lis own right.. If he 
vas in, possession openly asserting. His. own. right 
aad not that ot his: wife for a period of r2 years 
in such a manner as to amount to-what is called 
notorious exclusion, then the plaintiff's case would 
fail, Bat if this defendant possessed the land, 
without any such assertion of title iz himself ande 
the facts weve such that the plaintiff could’not be 
expected to know. that he was not possessiug it 
on behalfof the plaintiff's sister, then the plaintifi's 
suit would not be barred by limitation; € 


Jovtun BIBI v, SOLINUDDIN | , ` 88 
Court Fees Act (VII of 1870),s. 19-H, proceedings 
under—Cosis, award of. ge - 


A Court has no power to award costs.in a pro. 
ceeding under section 19-H. of the Court Fees 
Act fof ascertaining the valuation of properties 
of Administration 
have been granted. Thereisno provision for. the 
realisation of any costs which may be incurred in 
connection with such an enquiry. @ HRIDOY 
MOHINI DASI v. SECRETARY OF STATE FOR INDIA,. 
(1923) A. I. R. (C.) 405; 50 C. 239 472 
Criminal Law Amendment. Act (KIV of" 1908). 
O15). 2:5. .... 2... 89 


- 


- 
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‘Criminal Procedure Code {Act V -of 1898), 5. 5 
(2),C0h. KIV— Madras Akkari Act (Iof 1886), 
. $8. 40 10.47, 55—Offence under Abhari Acl- 
| Tavestigation—Procedure. — T 
Section 5 (2) of the Criminal Procedure Code 
govertis and coutrdls Chapter XIV of the Code. 
- Lakshmi Narasayye v. Narasumnachasi, 21 Ind. 
Cas. 685 : (1913) M. W. N. roco; 25 M. L. J. 577; 
I4 Cr. L. J. 037, relied on. ` - 
‘Under the Madras  Abkari Act, ^ the 
accused person has the right to a special procedure 
‘regulating the course of investigation and from 
tle moment the suspected person is arrested and 
produced before the Abkari Officer, the  Abkari 
Department alone has the conduct of the proceed: 
iugs. : 
; The Police have, therefore, no right to file a 
charge-sheet or otherwise to proceed under Chapter 
XIV of the Criminal Procedure Code in respect 
‘of an offence under the Abkari Act, and pro- 
ceedings so instituted by a charge-sheet by the 
Police, are without jurisdiction and liable to he 
sct -aside by the High Court in revision. M 
KupruswaMy: NAIDU, In ve, 44 M.L J. 231; 17 
L. W. 308: (1923) A. I. R. (M.) 339 ; 24 Cr. L. J. 
335 TM 175 
E sa. 53, 2)2— Complaint filed l efore Magis: 
~ drate-—— Police, p.wer of, lo investigate. 
^ THe Criminal :Procedure, Code draws a clear 
distinction between jurisdict'os to try and juris- 
iction to investigate a case, and it is possible 
io conceive of cases where, although a Magistrate 
inay.distrust a complaint or de'ay in passiug orders, 
the Police would be failing in their duty, it they 
did not a-1est an -offender against whom a cog- 
nizable offence had ben made out. Much more 
so would this be the -case’ where the Magistrate 
after recording the complai t finds that a regular 





Police investigation would be more suit -bée and ` 


intentionally kepps the complaint pending in order 
that the Po.ice,may -exercise their powers of iu- 
vestigation and arrest independently of the Magis- 
trate. x l 
‘In practice, the Police will not ordinarily take 
independent action in respect of a complaint which 
has already been distrusted ‘by a Magistrate, 
but it is neither correct nor expedient to lay down 
the general proposition that an order made by a 
Magistrate under section 202 of the Criminal Pro- 
e cedure Code, debars the -Police from exercising 


their -power of arrest and investigation. 
‘Pat EMPEROR v BHOLA BHAGAT, 2 Pat. 379; 4 P. 
L.T. 521; 24 Cr. Lr. J. 375 970 





“5. 106, application of. 

A Patwari was doing his duty in making a partal 
accompanied by two tenants of the village, when 
the accused emerged from his house followed by 
.two servants. An altercation issued between him 
and the parwari resulting in grevious hurt being 
, caused to the latter: 

Held, that there was nothing in the circum- 
“stances to suggest that the grievous hurt was caused 
‘in a manner or under conditions «which. would 
“either necessarily or likely cause a breach of the 





„peace. O DURGA BHARATHI v. EMPEROR, (i922) 
A I. P. (Q* 37°24 Cr. L. J. 401 955 

omm $,.106—Security order— Conviction under 
|S. $23 


: : Penal Code—Allack in public place 
` o0 Breach of the peace, f 


" 
4887 
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As an attack in a public place involves à breach | 
of the peace, an order requiring security under 
section 106, Criminal Procedure Code, is justified 
against a person convicted under section 32%, 


Indiam Penal Code, for striking with a lathi and 


kicking and cuffing another in an open public 
place. O EMPEROR v. SHO RAM, 90. &A L.R. 
I9I ;24Cr I, J.319 ` - 29 
s. 108 (2)—Fenal Code (Act XLV of 
1860), s. 323-—-Ovder requiring security on 
conviciion— Finding as to breach of peace whether 
- mecessary—''Olher offence involving breach of the 
peace,” meaning of. 
In order to give jurisdiction to a Court to take 
action under section. 106 (r) of the Criminal 
Procedure Code, it is not necessary that the 
Court should record a finding’ that a breach 
of the peace was actually caused. If the 
offence of which the accused ii convict- 
ed is one which does not of itself necessarily 
involve a breach ‘of the peace such as criminal 
trespass, mischief or unlawful assembly, it is proper 
that the Court should make it clear in its order 
that a breach of the peace was committed, bnt . 
where the offence is one wHich implies the use of 
violence it i$ unrecessary' to say more., REUS 
The expression “other offences involving .a 
breach ofthe peace" in-section 106 of the, Criminal 
Procedure Code embraces all offences ejusdem 
generis with the offences of assault and “rioting 
inentioned in the section, JA 2 
Where the offence of voluntarily causing hurt 
includes an assault on the person to whom the hurt 
has been caused, the Court has jurisdiction to pass 
an order under section 106 of the Criminal Pro- 
cedure Code when convicting the accused. M 
RAMASWAMI TRHEVAN v. EMPEROR, 44 M; L. J. 485; 
17 L. W. 499 ; (1923) M. W. N. 314; 32 M,L T. 


— 








m 8. 107, proceedings under— Proceedings by 
Subordinate Magistrate under order of District 
Magisivate, praprizty cf. | 
A District Magistrate should not direct a Sub- 

ordinate Magistrate to draw up proccedings under 

se.tion 1c7 of the Criminal’ Procedure Code. If 

he cousiders it necessary in order ‘to’ prevent -a 

bieach of the peace to take proceedings under 

that section, he ‘should himself draw "up such 
proceedings and may transter the case to a Sub- 
ordinaté Magistrate for hearing. Proc.edings diawn 
up be a Subordiaate Magistrate merely Lecause the 

Distrist Magistrate has ordered him "toda so are 

inivtoper aud will be set aside b, the Hiph 

Cosu C HANIF SHEIKH v. JAHANI MANDAL, 24 

Cr L J. 36; - ) 367 

SS, 188, 194, 195, 138, 439— Obstruction io 
public way— Question of tille-—Duty of Magistrate 
— Revision— Mode of service of notice —' T'opth. 
with’, in s. 138, meaning of, f ; 


ag + - 
— -f 
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* Under section 133 of the Criminal Procedure 
‘Code the duty of. determining whether the site duty throigh no fault of the person against whom 
‘gf an obstruction is a public place or a.public way a conditional order has been passed, he should 
is cast on the Magistrate in the first instance, and be allowed to revert to the other alternative given 
‘under no circumstances can it be left to the Jury. him by section 135 of the Code and to show cause 
' If the Magistrate finds, on the parties appcaring against-the conditional order. Pat Jisnau TELI v. 
‘before hiin to-show cause against the conditional GENa SARU, 4 P. L. T. 15, (1923): A. I R. (Pat.) 
‘order, that a question of title to the locus in quo is 229; 1 P.I. R 16424 Ct. L. J. 402 956 
involved, he must refuse to act in that particular .———— ss. 138, 187, 140 (2)-—Ordev fov removal 
' case unless he comes to the conclusion that the claim — , of #uisance— A d Hodie for enforcement made 
of title is not bona fide; and unless he finds that to successor of Magistrate— Jurisdiction ‘io go 
‘the place or way, as' the case may be, is public, behind ordev. 
hè has no power to proceed with the investigation. In dealing with an application to enforce an ofdér 


M 
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Where, however, the Jury fails to perform its 


Dharam Manda} v. Gossain Das Mandal, 6 Ind. 
' Cas. 271514 C.W. N. s44 ; 11 Cr. L. J. 365 and 
Dularam Deb v. Baishnab Charan Deo, xo C. W. 
N 845; 4 Cc. T. J. 42, relied upon. 


Where the question as to the public nature _ 
- “or private ownership of the locus of an obstruction 


is left to a Jury under Chapter X of the Criminal 


under secticn 137 of the.Criminal Procedure Code, 
made by his predecessor, a Magistrate acts in excess 
of his powers and without jurisdiction in going 
behind that order, and coming to a decision as to 
its legality. -O - KIRAN’ CHANDRA v. RAMESH 
CHANDRA, 27 C. W. N. 459; 24 Cr. L. J 317; (1923) 
A. I. R. (C.) 589 7 


Procedure Code, the order of the Magistrate refer- — ———-—- ss, 144, 195 (1) ʻa) (8) (7)— Order under s. 
“ring the determination of such ‘a’ question to the 144 whether by public servant or Court—Sanction 
"Jury is bad and should be quashed. by Sub-Divisional Magistrate for prosecution for 
"In the mater of the pelt n of Chundarna!h - disobedience of order under s. 144—Revocation. 


Sen, 5 G 875; 6 n . 379; 2 by Sessions Judge, lega'iw of. 
And. D-c.. (x s). 1165 Matuk Dhar A Magistrate passing an order under ‘section 
-Tewari v. Hari Madhab Das, 31 C. 979; 144, Criminal Procedure Code, does so only as a 


.9 C. W., N. 22; 2 Cr. L. |. 11, Nasaruddi v. Akil- ,'publie servant’ and not as a ‘Court’ and sub- 
“uddi, 3 C. W.N.345 Dularam Deb v. Baishnab jsection (7) of section 195 is, therefore, inapplicable 
Charan Deb, 10 C.W N. 845; 4 Cr. L. J. 42 and to a case where the Magistrate making the order 
 Churaman v. Emperor, 26 Ind. Cas, 172; 12. A. 1. sanctions the prosecution of persons disobeying 


‘J. 1024 ; 15 Ct. L, ]. 724, relied on. l 

^' Where an order under section 133 of the Criminal 

'Procedure Code has been communicated to those 
concerned it is immaterial that the method in which 
‘it was served on them is not strictly in accordance 

‘with thé provisions of section 134 of the Code. 


~ 


it. T 

~ Arunachalam | Pili v. Ponnuswaemi Pillai, 
48 Ind. Cas. 878; 33 M. 1. J. 454; (1918) M. W.N. 
824; 8 L. W, 422; 24 M. Lo T. 395; 20 Cr. L. J. 78; 
42 M. 64, dissented from. x 
Whfre a.Sub-Magistrate passed an order under 


Nur Jan v. Queen- Empress, 2 P. R, 1900 Cr. P. section 144, Criminal Procedure Code, prohibiting 


II, R. 190, p. z4, followed. 
- The word ‘forthwith’ in section 138 of the Crimi- 
nal Procedure Code must be interpreted in a reasdu- 
cable way. It merely means that the Magistrate 
shall appoint a Jury as soon as he reasonably 
can. L Kausar Ramv EMPEROR (1523; A I R 
(L) 525: 4 L. 224. 24 Cr. L J 457 617 
33— Public nuisance — Encroachment— 
Bona fide dispute— Procedure. -= 
. . Where there is a bona fide dispute as to whether 
' an ‘encroachment exists or not, section 133 of the 
Criminal Procedure Code should not be applied 
_in order to relieve the Government of the necessity 
of filing a ‘civil suit. This is particularly the case 
‘Where the. encroachment has been in existence 


* 
ert —— 8. 1 


“for a large number of years at the time the notice 


certiin persous from interfering with the per- 


formance of a certain religious ceremony, and the 


Magistrate later on sanctioned their prosecution 
for an offence under section 188 of the Penal Code 
for- having disobeyed the order and the Sessions 
Judge purporting to act under sub-section ° (6) 
of section 195 of the Code revoked the sanction: 
Held, that the case fell under clause (a) of sub- 
section (1) of section 195 and the power of revoca- 
tion lay with the District Magistrate and not with " 


‘the Sessions Tudge. and that, therefore. the order 


of the Sessions Judge revoking the sanction was 


‘without jurisdiction. 


Section .144 ot the Criminal Procedure Code 
merely empowers certain Magistrates to pass 
temporary orders in urgent cases.’ These orders 


"is issued under section 133 of the Code. O Kam need not ve based on any record outside the Magis- 
' 'LAKHAN t. IJ4PEROR, (1923) A. I. R. (0) 22; 24 Cr. trate's own knowledge or observation, and it is 
Xd. J.494 . 938 not even necessary that the party against whom 


—— — BS. 188, 185, 141— Proceedings for removal any such order is directed should first be given a 
"^. of public nuisance— Jury, appointment. of— chance of being heard. M Nararaja !ILLAIUV, 
Failure to veiurn verdict-—Procedure. , RANGASAMI PILLAI, 44 M. i. J 328; (1923) M. W. 
.. Where a person against whom a conditional order N. 240, 17 L W: 409. 32 M,L. Ti 214; 24 Cr. LJ. 
'under.section 133 of the Criminal Procedure Code 474; ( 923) A. I. R. (M) 473 . 586 
'Is/made obtains the appointment of a Jury but the 8. 144 (4)— /uvrisdiction to rescind or 
: Jury fails to return a.verdict within the time fixed alter order, nature cf, 
"by the Magistrate, the latter has jurisdiction to ` The jurisdiction conferred by clause (4).0f sec- 
“take the order absolute under section 141 of the ‘tion 144 of the Criminal Procedure Code upon a 

Code ^ ^ l) em Magistrate to rescind or alter" an’ order made 


f 


— — 





A 
se 
t 


t 
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under the section by himself ör by any Magis- 
trate subordinate to him or by his prédeces- 
wor-in-ofüce ig neither Appellate nor Revisional 
Jurisdiction. Itis a spécialjurisdiction conferred 
by a special provision in a Statute. Pat SATURHAN 
Das-v. MAKHAN Das, r P, L. R53; 24 Cr. L. " 
1 


s. 145—Dispute (concerning land— 


e mag 
Pase 





`. Magisírate, . dealing with large? area Juris- 


- diction, excess of. . 


£ 


“and his order is liable to be set aside. 


JA a proceeding under section 145 of the Cilmi. 
nal Procedure Code as regards a dispute coricerning 
Tand; a Magistrate acts in excess of his júris- 
diction if he deals with a larger area of land in 
his order than what is included in the proceeding, 
Pat 
'SUKHARI NONIA y. RAMKHELÀWÀN, 4 P. L. T. 
372; 24 Cr. lj T.309 -'..- 69 
C i ss, 145, 489— Failure to consider evidence 
"Revision Med 

A general remark in an order nndersection 145 


“of the Criminal Procedure Code that the docu- 


* 


mentary evidence is not relevant and thàt the 


"Ori evidence is not sátisfaclory, without reférring 


“t6 the evidence and without givin; 
“Hot a disposal of the evidénce upon the record. It 
“aniounts to a refüsal to éxercise the jurisdiction 
"wésted in à Magistrate by law ‘and is remediable 


reasons, is 


“by the High Court in révision: Pat ljAkuPAT GOPE 


* 


“9. EMPEROR, r P.L. Ri 152; 24 €t. k. J. 432;.4 
P. Ty T. 579 544 


L—— y YAH Orde restoring “possession, 


validity ‘df. 


-| AN that à Magistrate is empowered to do under 
"BEction 145 of the Criminal Procedüre Code is to 


- 


- 


“of the property in dispute. 


dq9í7€£;18 Cr L. J. 660;28 P W. R. rjr: 


: ‘Proce Hure * ° * T = 


déclate that a certaiti party is entitled to possession 
yi | He has nó jurisdictión 
io órder restorátion Of possession. 4 
Kaku v. Hatnaman, 40 Ind, Cas. 308; 4^ p 
A 


tt tu 





tyate, jurisdiction of. zl WM arr, -- S x E l 
Where in a proceedings undet section 145 ‘of the 


‘Criminal Procedure Code, théré is tio Police report, 


the statement of interested pàrtiés as to a probable 
breach of the peace ought to be received with 


-great caution, but if the Magistrate has reason 


to believe such a statement, he does not act without 
jurisdiction in taking proceédings under the Section. 
© JoyMancay SINGH ù. Kanta GOPE, 24 Cr. a 
J 394 non "UU y T T "A as 5 P 

TLICIL §. 145, proceedings under Posssssion 
" dilivired tinder decyes of Cih Court, value of— 


- tae a 
a 
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„sub-section (5) 
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` Proceedings may. be taken, with - jurisdiction 
under section 145. of the Criminal Proceduré Code 
before the Magistrate comes. to; know, that, ‘ont 
patty has a decision of the Civil Court in his favour 
and the proceedings, will not be without jurisdic- 
tion. - But When in the coursé of the proceedings 
Bé finds that there is such ap ‘Order Sf: the Civil 
Court, it is his duty tà maintain that Order ‘and 
Possession granted under that order, if sich Posses- 
sion has been given within a reasonable time 
-from- the initiation of the proceedings, tinder: Séc- 
tion 145. It will then be proper for him, not.tó 
stay the proceedings; but to pass an order under 


sectio 143. declaring thé.party which has the 


Civil Court decree in ita favour, ör which has beén 
put in possession by the Civil Court, to Be in posses: 
sion and to forbid the- other party to interferé 
with the possession of that party. — .. | sa > 

This is nót; however, an invariable rule and the 
evidentiary value to be attached to the fact that 
thé Civil Court has given possession tō one party 
must depend upon the particular circumstances 
Of each ‘case. Pat WXDAR NàÀTH V. [ALESWAR 
RAM, 4 P. Ņ. T. 248; (1927) A I. Ri (Pat) 3643 
t P.L, R. 165 €t; ży Ct. Li J. 467 888 


x - tau ` ~ Tia gee EG 
98. 145, 489—Přoceedings under s. i45 | 
Magistrate, duly ‘of—-Refusal to probeed— Revi: ` 
sion—=Possession, delivery of, on written state- 
ment of ‘party—Magistrale, jurisdiction of: 


-y Tw why - 
que—— 





e. TAoictea! ck etapa tg AE seduh iuias 
TA Magistrate, who has. initiated proceedings 


by ‘a prelimifiary order under section 145 of the 


. Criminal Procedure Code, can pursue one of three 


‘coursés ; he cat cancel thè prelimitiary order under 
if he i5 satisfied that no ‘dispute of 
the nature mentioned in tlie section exists or Hie 


ríe 


-can find who is in, possession and issue an order 


under sub-séction (6) or he can attach the property 
under section 146 of the Codé. |. ^... aata. 

Where à Magistrate starts, proceedings under 
section 145 of the Criminal Procedure Code He 


cannot refuse to proceed with the engpiry on the 


. gfound that proccédinps had already béeh taken 


by another Court in which.the question .of posses- 
sion had been incidentally decided, The High 
Court has jurisdiction to set aside such an order 
in revision. M EN CC Cbar 

Sreeman Kumara Tiyinülraja Bahadur,, Rajah 
of Kawetnagér y.. Sowcar. , Lodd Govind Doss 


Krishna Doss, 25 M 561; 16 M, LL. T. 419;.1. M. 


L T.405; 5 Cr. L J. or, Velayuda Kone y. 
Nuavayana Kone, 31 Ind. Cas. 645; 2 Iy W. X208: 
16 Cr L. J. 789, Inve Dyawapps Basgunda Patil, 


. 29 In 1. Cas. 66; 17 Bom L. R.382;16 Cr. B. J. 


414 and fulhan Singh v.. Ram Nargin Singh, 22 


: Ind. Cas. 982: 18 C. W. N,700o0; 19 C. L J. 3561 


15 Cr. L J. 202, relied upo, | ww 
Manindra Chandra Nandi v, Barada Kanta 
Chowdhù y; 50 C. 112, 6 €. W. N. 417, Kamulam- 
mul Avargal v Vavu Teowlhag, 33 Ind. Cas. 3141 
17 Cr. L. J. 138; 4 L. W. 57, distinguished... . , 
` In à proceeding ünder section 145 of the.Criminal 
Procedure Code, the Magistrate has no jurisdiction 
to hand' over.the possession -of the propert . in 
dispute to one of the patties to the proceeding 
merely on the basis of his written statement withoug 
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taking evidence. M PALANI GoUNDAN v. KULAN- 
DAVELU GOUNDAY, (1922) M. W. N. 484; (1922) 
A. 1. R. (M) 4373 48 M. L. J. 716; 24 Cr. L. T8 


^ 


ss. 145, 147, 192, 528— Transfer of pro- 
:, ceedings under ss. 145, :.147—Magtstvate, power 
-.of—Local inspection—Inspection, whether can 


be made by presiding Magistrate— Inspection, 
, note of. 


-. Proceedings under sections 145 and 147 of the 
Criminal Procedure Code are criminal cases and a 
Magistrate has power to transfer such cases under 
sections 192 and 528 of the Code. Consequently, 
where a District Magistrate, on receipt of a Police 
report’ to the effect that there is likelihood of a 
breach of the peace in certain locality, makes an 
order to draw up proceedings under section 147 
of the Criminal Procedure Code and serve notices 
én the parties, ordering them to appear before 





- 


another Magistrate, the order is not without - 


jurisdiction. | 

© The rule that in criminal cases a Court is only 
justified in holding a local inspection in order to 
explain the facts appearing in the evidence does 
not apply to section 147 of the Criminal Procedure 
Code: Special provision is made in the Code for 
local. inspection in these cases. In cases where 
rights of irrigation and rights of taking water 
through particular channels from particular re- 
servoirs are _concerned,.a local inspection is em- 
^minently necessary. Although, as a rule, it is better 
to have such an inspection made by some other 
‘person, there is nothing in law to prevent the 


‘provided he records what he sees and does not 
‘act upon hearsay evidence. 
^ A Court's finding must be based upon evidence 
. duly recorded by it and not upon the impression 
formed by the Judge on a local inspection of the 
locality. He can, in order to elucidate the evidence, 
“make a local inspection and the object of a local 
‘enquiry would be only with a view to understand 
ithe evidence actually adduced in the case. But 
-it is absolutely necessary that if a Magistrate 
lakes a local enquiry he must make a note of what 
he sees and must place it on the record, so that 
` the parties may be in a position to know his im- 
! pression and correct it if itis wrong. Pat ABDUL 
HAMID v. HASAN RAZA, 4 P. L. T. 297; (1923) 
A. I. R: (Pat) 366; 1 P.L R. 195; 24 Cr. L. J. 
"487 > 951 
T `g, 145 (8) —Omission to serve molice— 
|. Grave trregularity—Prejudice to parties— High 
|. -Court, interference by— Procedure. 
-. When a proceeding is drawn up under section 145 . 
tof the Criminal Procedure Code, the omission to 
serve it upon the parties or their Pleaders or affix it 
‘on some place in the locality, amounts to grave 
' irregularity and in case of failure of justice or preju- 
: dice to any party vitiates the order under section 145 
_ of. the Code. 
i A High Court has jurisdiction to set aside the 
! order of a Magistrate when the provisions of sec- 
"4jon 145 (3) of the Criminal Procedure Code have 
“not been complied with and the partics arc pre- 
“judicat thereby. 





`~ INDIAN CASES; 


‘should’ not be cut too short. 
‘PANDEY V. TILAK GOPE, (1922) A. I. R. (Pat) VE 
8 
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The procedure laid down in section 145 of the 
Criminal Procedure Code is indeed summary, but 
Pat BASAWAN 


IP.L.R.r30o Cr;24 Ct. L. T. 345 


ss. 164, 364— Evidence Aci (I of 1872), 
ss. 24, 80—Confession—-Mode of  vecording— 
Inquiry from accused, nature of— Failuye to read 
statement to accused, effect of — Voluntary nature of 
confession, proof of— Retracted. confession, value of 
— Corroboration—Conduc', evidence of, value Of. | 


. The Legislature, in section 364 of the Criminal 
Procedure Code, has made it obligatory upona 
Magistrate examüiring' an accused person to show 
or tead the record to the accused person; and the 
reason is that he is at liberty to explain or add to 
his answers until he puts his signature to the 


.fecord. In tlie absence of evidence that the 


record was shown or reed to the accused person, a 
statement niade by him to the Committing Magis- 


- trate cannot be used as evidence against him at 


his trial. - | 
There is no real conflict between section 24 of the 
Evidence Act and section 80 of that Act. When- 
ever the conditions specified in section 80 are com- 
plied with it must be presumed that the document 


. is genuine, and that the confession was duly taken } 


but, nevertheless, the Court is bound to treat it as 
irrelevant if it should appear to the Court that it 


_ was procured by any inducement, threat or promise, 


It is not possible for a Court to say that the making 
of a corfession appears to it to have been causcd by 


1 | , any inducement, threat or promise except upon evi- 
“presiding Magistrate from making it himself . P b 


deure which is before it. The inference may be sug- 
gested by the confession itself, or by the evidence of 
the prosecution or by the evidence adduced by the 
accused person, or by the surrounding circumstances 


. which the Court is always bound to take into 


consideration ; but the conclusion cannot be reached 
on surmise or conjecture. 

There is no rule of law which compels a Court 
to raise an inference of improper inducement from 
the mere fact that a confession is retracted ; but, 
as a rule of prudence, the Courts in India have con- 
sistently declined to act on a retracted confession, « 
unless, after consideration of the whole evidence 
in the case, the Court is in the position to come 


_to the unhesitating conclusion that the confession 


is true. 
This procedure practically effects the same 


_tesult as a rule requiring proof of the voluntary 


character of a confession, inasmuch as, though the 
decisions require evidence of the truth of the 
confession and not of its voluntary character, 
the truth of voluntariness may not unreasonably, 
thongh not necessarily, be inferred where the 
truth of the confession is established. 

Evidence which itself requitcs explanation 
cannct, however, be used as corrobcraticn of a 
confession i 

Evidence of the conduct of an accused perscn 
unless it is incompatible with his innccence is 
in fact, a make weight ard nothing n ote and 
care should be taken that it may not have an 


- exaggerated effect. It depends upon temperaments, 


suzzoundings aud other circumstances as- to how 
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a man would act in a particular situation, and 

all these combine to form a most fallacious basis 

for assured conclusions. 

‘ fojiban Ghose v. Emperor, 2 Ind. Cas. 681, 
~W.N. 851; 9 C. L. J. 663: 10 Cr. L. J. 1251 


‘An admission or confession must be taken and 
considered as a whole; the Court is not entitled 
to ignore a portion of the admission or confession 
and act upon what remains of it. 

Section 164 of the Criminal Procedure Code la 


down - very emphatically that no Magistrate shall 
record any contession 


the per. on making it he 


has reason to believe that 
it was made  volunteril 


which, on the face of them, 


the suspicion of the Magistrate, so that no hard and 
fast rule can be laid down on the subject. _ 

: The Court must in each case satisfy itself that 
the Magistrate. recording the confession honestly 
believed that the confession was a voluntary one, 
If the Court is 80 Satisfied then the failure on the 
part of the Magistrate to put any particular ques- 
tiou to the accused person would not involve the 
rejection of the confession. 

It is desirable that a Magistrate recording a 
confession should put various questions to thé 
accused person to enable him to decide whether 
tbe confession is a voluntary one or not, but there 


is nothing in law which lays down that a Magistrate 


cannot satisfy himself 
of a confession b 
accused person, 

It is highly irregular for a Magistrate recording 
a confession to pernse the alleged statement of . the 


[ as to the  voluntariness 
y putting a single question to the 
: e A 


accused person made to and recorded by the Police. 


before recording the confession, Pat EMPEROR V, 





DEWAN KAHAR, 4 P. L. T. 186; (1923) A.-I. R. 
(Pat.) 13; 24 Cr. L. J. 497 : 4 961 
88. 179, 182— Defamatory letter sent by 


posi—Offence, where triable, 
_ Where a letter containing defamatory matter 
is posted at one place in order that it may be read 
at another, the offence of defamation is triable, 
under sections 179 and 182 of the Code of Criminal 
Procedure, either at the place where the letter 
‘was posted or at the place wheré it was intended 
to be read. M ERISHNAMURTHY  AIYER Y. 
PARASURAMA, 32 M. L. T. 164; 44 M. L. J. 648; 24 
Cr. L. J. 300 < CE: 69 
8. 195—Penal Code (Act XLV of 1860), 
SS. 193, 465, 467— Sanction to prosecute— Duty 
of Trial Court—Discretion, ' exercise of— Appel- 
late Court, duty of—'' Produced ov given in 
evidence" in s. 195 (1) (o). meaning of.- 
_ The expression “produced or given in evidence" 
in section 195 (1) (c) of the Criminal Procedure 
Code means tendered of admitted in the antece- 
dent judicial proceeding. The mere fact that & 
document is mentioned in the affidavit of docu. 
ments filed by a party and is filed in the office 
of the Court Translator for purposes of translation 
does not amount to its being “produced of given 
-im evidence’? within the meaning of the: section. 
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unless upon questioning - 


in ce Y. No particular form of: 
uestions is indicated by the Code, for each case ' 


epends on its own facts, and just as there are cases has satisfied itself only that a prima facis case 


J attract the suspicion ó > 
a Magistrate, there are others which do nae attract 


Togt. . 


wa W 


Per Oldfield, J.—The duty ofa Court granting 
sanction is discharged if it exercises a judi i 


Court if it satisfies itself that such a discretion 
has been exercised. The former Court must, 


therefore, be required, whatever the extent to 
“which the investigation undertaken for its own 
- satisfaction has been carried, to put on record 


sufficient to demonstrate to the latter that its 


` exercise of discretion has been judicial; and. it-is 
s - undesirable in fairness to the accused that it should - 


do more, In case it does less the Appellate Court 
will have no choice but to ascertain the necessary 


The Court grauting.a sanction cannot be regarded 
as haviug exercised a judicial discretion when it 


has been male out, if by that is meant only that 
formai evidence of the ingredients of the offence 
is available, without reference to defects which 
may deprive that evidence wholly or to'a material 
extent of value, 


The procedure laid down in section 195 of the 


Criminal Procedure Code is necessary in order to 
avoid the risk of frivolous or vexatious charges. 
designed, not to vindicate justice, but: to harrass, 
and annoy the persons against whom they are, 
directed. Unless this has been borne in mind,. 
the Court's use of its discretion cannot be regarded, 
as judicial. The remoter the prospect of any 
publie purpose being served the greater is the degree 
to which the Court should insist on ordinary evi- 
dence in support of the charge. 001 
Per Coutts Trotter, ].—A. Court in sanction- 
ing a prosecution arising out of facts which have 
come before it during the trial of a civil case should 
not be supposed to be discharging that which is 
the task of the Committing Magistrate at a later 
stage and usurping his functions by ‘explicitly 
or tacitly pronouncing that there is a prima facte 
case. i A 
A Court which allows sanction does no more 
than say that, on the materials before it, it is not 
apparent that a prosecution would be against the 
public interests or a mere indulgence of private. 
spite. Onthe other hand, a Court which refuses. 
sanction does no mote than express the opinion’ 
that public interest would not be served by'stüch 
a prosecution and it is not debarred from ‘acting 
upon that view even where there is a strong prima 
facie case. ^ š t 
A Court before whom an application for the grant 
of a sauction is made is invested with a very wide 
discretion with the exercise of which an Appellate 
Court- should be extremely slow to -intetiere, 
,. It is not a necessary ingredient of an offence under 
section 193 of the Penal Code that the evidence 


. alleged to be fabricated should actually have been 


‘produced in the antecedent jae proceeding; but 
in considering the advisability of sanctioning a 
prosecution, its production or non-production in the 
Court is a circumstance to which the Court might 
attach very considerable importance, in deciding 
whether it is against the public interest to allow 
criminal proceedings to be instituted. P 
A Court to whom an application for the grant 


of a sanction is made has no jurisdiction to-dirgct | 


Di 


¥ 
+ 
4 


cial dis- - 
~ cretion, and, similarly, the duty of the Appellate 


, 
* 
* 


` 


facts for itself anl base its conclusions on them; : 


- 


* 


. BERN, fey irr 


à 
5 
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the e respondent to, produce a document fot the sole. ; 


puipise rot considering. whether ot. uot & prosecution 
fold be launched upon it. 
ef Schwabe, C. J.—H a Court is clearly of. 
opinión, on the evidence before it, that no. reasou- 
able jJuty. would convictou it, it is, its’ duty. to, 
refuse sanction. But. the meré fact that a, Court 
sanctions“ ‘a -ptosecittion is no intimation to, 
thé” Magistrate who is to enquire into. the 
case, that it ‘thinks. that theré is à case, to, go toa 
Jury ry. or that he. thereby. is. in, any. way. relieved, 
Fok His düty. of cotisidetiug, whether th» accused, 
ought to^ be ` ‘coinmitted. “for trial or. not, 
M. VK. MUNUSW.AMY MUDALI ARU, R AJ ARATNAM 
PILLAi, 161. W. $955 (1922) A. I. R. (M.) 495; 
43 M: 928 ; 44 M. L Je 774324 Cr. L. J. 340. 840, 


——— 195-—-Sanction to prosecule— Jurisdiction 
. to grant, Sd; inchion— Notice, issue of, whether à neces- 
SAL ;— Nt athe ‘Omission, 10, ‘issue— Revision. 


9 Ci Lhe ud 

A Magistrate has no jurisdiction to sanction, 

prosecution for a statement made before another 
Magistrates PAS 

“Before sanction to prosecute a person is granted, 

onder ‘section’ I95'0f the Criminal Procedure Code, 


& notice ‘shoiild be issued to him asking him: to. 


show “Cause “against the grant of sanction. Such 
notice may not be legally necessary. but it is desir- 
able it shionld be given. The. omission to give notice 
taken, into’ Consideration with other: ‘circumstances, 
for instáhcé, the fact that the. sariction is, vague 
anid Hot im specific terms or is in” excess ‘of. the 
Magistrate’ s,power, is a ‘sufficient ground for setting 
aside, c Og révision, an order grantini s, the sanction. 

i CHARAN DAS y. Roby, (192 3) A. R (L.) LS 


Hes i 300, 


rper lo. rose rie made 
ine. 


ge k^ Side. 


Sininsi yo Se 


ig: acie to, ot of. pdt a, sone tion deine; 
sanc- 


inan 


bridal 5 "leen, ‘refused, or Banter by à 
Bands er, section. 195. are, uot, appellate 
Mes though th they may in soie, respects 
Roe them, At, each, stage. they. are, ‘consti: 
tuted: by. the. grant. of, revocation. of the. sanction 
which, eame, inferior. Conrt. bas refused, or, granted 
and. not: with ect reference, to, the. setting: aside 
qt;that inferior. authority. order. © 
"Where au application, for sanction is made after 
«onaiderable. delay, and, Bo, satisfactory 'explana- 
fioi, :d. for. thë; delay, if, is. a. good, ground 
or tefnsing, aanction, M.A. R, M, N: NAKAYANAN 
Cin ER pu KADIRAYÀ Gopher 44, M. L. J. 
3zdi tg. E W..3iij (1923) M, W., "N, 223} 24 Ct; L. 
i 337+ 1923) À. ER, (M.).504. $37 


s. 195 — Penal; Code (Aci XL V of 1860), 


204. ATIE in Jorgea, document— Offence, wlien 
í etre 1o iesecun— Couft eihpower- 





B dinis 
sd io Fgrani pk 


ENDIAN GASES: `- 
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The offence of using as genuine a forged docu- 
ment is complete once the document is produced 
or given in evidence. 

The words. “or of some other Court to, which ` 
such ‘Court is subordinate ” as used. in section; 
195 of the Criminal’ Procedure "Code and rend 
with sub-section g of. that section do, not cover 

gh "Conzt "where, the case, ‘has, 
been tried in. 2 any, Court. other than that of a. Dis- 
ais 


wap ee ee 


une 


em] owered, i 
of h 


Ci. I. Y: 383" 
——— — 8, los. Senn. 10, oe iid 
ship, Couit granting sanction-— Revocation, of; SANCS, 


. Hon, by. District Court. — Diyisional: Couyl, juris- 
diction, of, i inter fere— Costs, whether, allowable. 
A “Divisional: out in lower. Burma, has no, 


jurisdiction, appellate or. revisional, ‘to interfere, 
with. an, order. of a District Conrt ‘revoking. under 
section, 195, (6). of the. Criminal Procedure. Code, 
a, sanction, to. prosecute granted, by. a. Township. ` 
Court, ‘the. ‘only. Court ‘Having. jurisdiction, in, such, 
a, case being. ‘the. High Court. 

Mathusuami Mudali v. V eni. Ç heiti, je a aas 
17M Le J. 2 2264.2, M. Ms $3916 6c J 


al d Lo b^ Serh. Maj; 
cR. KE 102; 3. M. Lh, T 


* og. 





mayah 


to remand, a case to: 
further inquiry. He een Biel to decide. 
whether, the sanction refused by, that. Court. should 
be granted, and, for this. purpose. has power to take 
evidence. himself, Q Maz HURA Natu v. RAJENDRA 
KUMAR, 24 Cr. L, J. 3 79 
=s. 197; application of— Canal Ziliadar, 
prosecution, of-—Saficion, whether, necessary. 

. ACanallrrigation Department, Zilladas, appoint. 
ed, by, the Local, Goyernment, before. the 

to.appoint such, Zéiladars. was, given to the Chick 
Engineer. of. the Department, cannot be prosecuted 
without the previous. sanction, of the, Local 
Government under sectioi 197 of the. Code of 
Criminal Procedure. L EMPEROR v, KHAN.CHAND, 
(r922).À. Is R.(Lk337124.Cr. L. J. 411. ^ 629 
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-—— — 88.. 202, 208—Postponement: of; issue. of- 
jrocess— Notíce to. show, cause, to. accused— 
Improper and irregular procedure. 


d 


- The petitioner made a compla: 





t to, & Magis- 


trate against the opposite party with regard, to the. 


cutting and removal of certain paddy.. The 
Magistrate. directed notice to be served upon the 
opposite. party to.show cause. why. process, shonld 
not issue against him. Thereupon the opposite 
party. putin a petition and a Pleader appeared for 
him and showed cause why. process should not 
isgue. The result was, that no process was issued and 
the complaint was dismissed: 

- Held, that the. Magistrate did not act; iu, accords 
ance with the provisions of the Criminal Procedure 
Code. as laid: down in sections, 202, and 203 and the 
procedure. adopted by him was, improper. and 
irregular. C CHANDI CHARAN MITRA V. MANINDRA 
CHANDRA Roy, 36 C.L. J. 414;27 €. W.N. 196; 
(1923) A. I. R. (C). 158; 24 Cr. LJ. 333. 173 

BS. 209, 358-—-Ovder disposing of case— 
J'urisdiction.te revive case. me. 
Unless it can, be shown that there is a legislative 
enactment giving à power to,that effect, cessation 
by the order ‘of a Magistrate of any criminal pro- 
ceeding must, until that order is set aside, operate 


not only as staying the proceedings, but as destroy- 


ing them. 





- u 3 


ly, disposing of the case, and had 


95:3 P. D. E. 239; (1922) A, L. R. (B8t.),971 


to. 2 
legal. Pat GAJO.CHAUDHURY,v. DEBI CHAUDHURY, 
EEL, Ri 9; Cri 24 CE. Li J. 481 | 245 
à 88.233, 294— Falsification- of. accounts 
- — Each entry, whether separate. offence— Joinder 
- of-more.than three charges-at-one trial-— Iitegality. 
- . The joinder-of more than three. charges,at, a 
single. ttialis fatal to the trial. MC 

. Subrahmania- Ayyar.v. King: Emperor, 25. M. 61j 
-3 Bom, L. R. 5405-28. T. A. 257; 5C. W.N. 866; 11 
Mz E. J- 23352 Weir 371; 8 Sar, P. C.J. 160 (P. C.) 
‘telied-on.-" - 





< Wach- false entry which amounts to an act of 


falsification constitutes a separate offence, although 

-a-number-of-false-entries might be proved to cover 

‘one defalcation. -` - i 

' Queen-Empress v. Mati-Lal Lahiri, 26 C. 560; 

3- CW, N. 412; 13 Ind, Dec. (N. 8.) 959 and- -Ramon 

+ Behary Das.v, Emperor, 22 Ind. Cas. 729; 4r C: 
722; 18 C. W. N. 1152; 15-Cr, Ij. J. 153, followed; 
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. Where under one of three charges against an 
accused: person in the. same trial, there were two. 
acts of defaleation covered by two, false. entges 
and the only. thing. to. connect them. together wag, 
the fact that the goods were received the same. 
day from the same depositor: ^ v 
Held, that this amounted to a joinder of really 
more than tliree charges in a single trial and was 
fatal to the trial and that the convictions were 
liable to- be quashed. M. CHAKRAKODI-SHAMA 
SHASTREv. EMPEROR, (1922) M. W. N.4 76; (1922) A, 
E. R. (M) 435344 M. L. J. 67; 24 Ct. E. J. 462 622: 
88; 834, S30 — Charge under s. 380, Penal 
Code—Convigtion under s. 54 A, Calcutta Police 
Act; legalsty of. - ^ ^ —— a E NM 
- An acc person cat be tried: under the pro- 
Criminal 





aithough no. charge under that section WAS. framed 
Cr. 
378. 





in summo 
Procedure. ; 
Section. 247, of. the, Criminal, Procedure. Code 
Is, intended to. lay, down a, general; principle. that a 
person charged. with a summons case offence 
iš entitled in-law, to.an acquitéalif-the.complainant 
is. absent pand this right: caunot be: denied him 
simply-because. the Magistrate- adopts e warrant 
case procedure for the trial of a summons-case 
offence, EP ae ae 
The right. of- the, accused: to benefit under 
section 247- of- the Criminal- Procedure Code 
does. not depend- on the procedure which- the 
Magistrate chose to- adopt- and- was- constrained 
to adopt by the-complaint-as laid; but-on the nature 
and thé class of the- offence for: which he is being 
tried: at- the time of the complainant's failure- to 
appear -in Court. - ) NE - 
When running throu 


atte 


the trial- of: 4 warrant 


. Case a Magistrates satisiied-that.only.a summons 


case charge wilbstand; the rest-of the trial though 
technically. a, continuation of the ^ warrant case 
trial is really a summons. trial: i 4 
sen- Empress ve. Papadu, pM 4541 2 Weir: 

aud. Dec. (N. S.) $00, fried upon er RAN 
^. Rajnarain Koonwas v. Lala Tamoli- Raut, 
11 C. ġr;,5 Ind, Dec. (N. $&)- 819, Ganga Saran 
v. Emperor, 59 Ind. Cas, 850; 19,4. Ee J. 6; 22 
Cr. L. J; 146, distinguished,  - — -.7 ^" . 

When any conflictarises between- technicalities 
end the legal ‘rights, oft an, accused- person,- the 
latter must prevail. M .VENKATARAMA-ATYAR v. 
SUNDARAM PILLAI, 44.M. L.J 119; 17 I; W. 2291 
(1923). A. I. R: (M.) 439; 24 Ct; L. 2469 “88 
8, 200 —'* Person," meaning of--Munici- 
pal Gommittee, whether can be diretied: to pay 

‘compensation. a pP 
- The‘word ‘person’? in-section 250 ofthe Crimi- 
nal Procedure Code, includes;not duly. a natural 
person but also ‘a “juristic-person; for instancé, 
d Municipal Committee. 





— 
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~~ 


. A Municipal Committee is, therefore, not exempt 
from the operation of section 250 of the Criminal 
Precedure Code. L MUNICIPAL COMMITTEE, 
LAHORE YU, RATTAN CHAND, (1923) A, I. R. (L.) 31; 
24 Cr. L. J. 463 623 


————— 8, 2586—Provision, whether imperative — 

Failure to comply with section— Illegalty. 

Tne provisions of section 256 of the Criminal 
Procedure Code are imperative and the failure 
to ask ai accusel person, after a charge has been 
framed against him, whether he desires to re-call 
any of the prosecution witnesses for cross-exatmina- 
tion, involves a re-trial of the case from the point 
of drawing up of the charge. L Manan SINGH v. 
EMPEROR, 24 Ct. L. J. 371 9/1 


———.8, BA Summary trial— Appealable 
sentence awarded—- Judgment, contents of. 
- Wherein a summary trial under section 264 of 
the Criminal Procedure Code, the Magistrate passes 
a sentence upon the accused which is appealable, the 
judgment ought to embody the substance of the 
evidence on both sides. -Merely stating that the 
prosecution witnesses support the statement of the 
complainant, and that the defence evidence is very 
conflicting and cannot be believed, is not a suffi- 
cient compliance with the requirement of the law, 
and the ‘conviction and sentence are liable to be 
set aside by the High Court in revision. O SALIM v. 
EMPEROR, 9 O. & A, L. R. 165; 24 Cr. L. J.484 948 


- 8,288— Evidence Act (I of 1872), s. 157 
—'Testimony,’’ meaning of-—Deposition before 
. Committing Magistrate—Corroboration by previous 
statement. A 
The object and effect of section 288 of the Cri- 
minal Procedure Code is to place the deposition 
in the committal inquiry on exactly the same 
footing as the deposition in the Sessions Court. 
Such a deposition is “testimony” within the mean- 
ing of section 157 of the Evidence Act, which a 
prior statement by the witness is admissible in 
evidence to corroborate. M VELLIAH KONE 2. 
EMPEROR, 16 L. W 239; 43 M. L. J. 222; (1922) 
M. W N.506;31 M. L.T. 175; 45 M. 766; (1923) 
A. I, R. (M.) 20 ; 24 Cr. L. J. 417 528 
—— S. 997— Jury ivial—Supplementary trial 
—Charge— Reference to former — irial-— Trials, 
^ original and supplementary— Punishments, uni- 
form, principle of, application of, 
' Where there are two trials—one original and 
the other supplementary—the duty of the Judge 
at the supplementary trial is to warn the Jury 
that the accused musthave a perfectly fair trial, 
‘and that they are not to be biassed by the result 
arrived at in the previous trial, It is neither 
necessary nor desirable for him to tell the Jury 
the offencesof which the first batch of the accused 
were convicted. E 
It is impossible to apply the principle of uniformi- 
ty in convictions and punishmerts in all cases 
where there are two trials—one original and the 
other supplementary—one batch of prisoners 
being tried by one Judge and one Jury and the 
other batch by a different Judge and different 
jury. O MoFRZUDDI v. EMPEROR, 24 Cr. IL, J. 303 


— 
+ 
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ss. 297, 498, 489 — Trial by Jury— Charge- 
to Jury—Opinion on evidence—Misdirection— 

Revision. 

In atrial by Jury whether the evidence has been 
adequately criticised by the Judge in his charge: 
to the Jury must depend upon the special circum. : 
stances of each case, such as the constitution of the 
Jury, their intelligence and education, the elabora- . 
tion with which the case has been conducted on 
both sides, the skill of the defence and a variety , 
of other circumstances. 

It is open to a Judge in his charge to the Jury 
to express his own opinion of the evidence provided . 
he cautions the Jury that they are not bound by 
that opinion. 

Although a motion for revision lies against 
an order of a Sessions Judge passed in an 
appeal from a conviction by an Assistant Sessions 
Judge in a trial by Jury, it is not the intention of 
the law that the motion should be heard as an 
appeal. All that a petitioner can claim in an, 
application for revision of this kind is a right to 
show that the Sessions Judge has decided wrongly, 
and he starts with a heavy onus. kat GAjo SINGH 
v. EMPEROR, 4 P. L. T. 205; 1 P. I, R., 25Cr; 
(1923) Tat 10); (1923) A I. R (Vat) 238;24 Cr. L. 
J. 495 l x 959 
— — —— 8. 949 — Failure to examine accused at 

close of trial, effect of. 

The failure to examine an accused person under 
section 342 of the Criminal Procedure Code viti- 
ates the proceedings, Pat BAIJNATH SAHAY V, 
EMPEROR, (1923) Pat 96; 4 P. L. T. 2315; 1 P. IL. R. 
34 Cr. (1923) A; I. R. (Pat.) 292; 24 Cz. L. J. 311 71 
———— 88. 942,491— Examination of accused 

after e lose of prosecution, necessity of—- Appeal, 
` dismissal of— Appellate Court, duty of. 

An accused person was examined under section 
342 of the Criminal Procedure Code before the 
prosecution witnesses had been cross-examined. 
After the examination of the latter, he applied 
for an adjournment to enable him to properly 
prepare the cross-examination of these witnesses 
and this was granted. He was not then examined 
at the close of the prosecution case: 

" Held, that, technically, the fact of the adjourn- 
‘ment being given at the instance of the accused 
did not relieve the Magistrate from the necessity 
of examining the accused under section 342 of tha 
Criminal Procedure Code after the close of the 
prosecution case. a 

A Criminal Appellate Court ought not fo dis- 
miss an appeal because nobody appears for tha 
appellant, itis the duty of that Court to examine 
the matter and to come to some sort of decision 
on the merits, Pat BAIDEO DUBEY v. EMPEROR, 
t P.L.R.29Cr:24 Cr, L. J. 475 821 
— — ——- 88. 343, 438— Case submitted by inferior 

Magistrate t3 superior | Magisirate— Procedura 

— Discharge, order of, se? aside— Notice to ate 

cused, whether necessary. M 

It is a genetal principle of the Code of Criminal 
Procedute that evidence taken by one Magistrate 
is not evidence in a trial before another Magis- 
trate unless some provision of law expressly takes 
it so. The mere consent of the parties is nog 

sufficient for the purposes, . 
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. Inve Kottammal Kolathingal Ummar Hajee, 
69 Ini. Cas. 636; 16 L. W. 697; (1922) M. W. N. 
G44; 43 M.L. J. 659; (1923) A I. R. (M) 32; 23 
r, l,. J. 748, followed, : 
. Jainab Bibi Saheba v. Hyderally Saheb, 56 Ind. 
Cas. 957: 43 M. 609; 12 L. W. 64; 38 M.L. J. 
$32; 28 M. L. T.23; (1920) M, W. N. 360 (F. B.) 
distinguished. 
` Where a Second Class Magistrate, who was not 
competent to try a case, submitted it to a superior 
Magistrate under section 346 of the Criminal Proce- 
dure Code, and the latter Magistrate made an order 
of discharge merely after hearing arguments on the 
evidence already taken by the inferior Magistrate : 
` Held, that it could not be said that the superior 
Magistrate had tried the case himself within the 
meaning of section 346 clause (2) of the Criminal 
Procedure Code, and the order passed by him 
was, therefore, illegal. 
-~ Though as a general rule notice should go to an 
accused person before an order is made to his pre- 
judice, where the question arising is one of law and 
the accused has not been prejudiced by want of 
notice, an order without notice which is otherwise 
correct will not be set aside. M PARAVADA CHINA 
VENKU NAWU, 17 L. W. 247; (1923) A. I. R. (M) 
327; 24 Ct. L. J. 413 525 


— s, 850— Transfer of Magistrate— Judg- 
ment written after transfer— Delivery of judg- 
ment by successoy— Jurisdiction. 

Section 350 of the Criminal Procedure Code does 
not give a Magistrate jurisdiction to deliver a 
judgment written by his predecessor. * 

' Where a Magistrate after hearing evidence in a 

case is transferred and sends a written judgment 

to his successor, the latter acts without juris- 
diction in delivering it. Even if the Magistrate 

‘himself delivers it after his transfer, he would be 

acting without jurisdiction. C BAISHNAB CHARAN 

‘Das v. AMIN ALI, 50 C. 664; 38 C. L. J. 202 958 


—— —-—— 8, 967— Judgment of Criminal Court, 
contents of — Appellate Court, duty of. 

Where a Magistrate does not dismiss a criminal 
„appeal summarily but gives a hearing to the Pleaders 
-of the parties and writes a judgment in which all 
“he says is that he is satisfied that the judgment 
‘of the Trial Court is substantially right, 
‘the judgment is not in accordance with the pro- 
visions contained in section 367 of the Criminal 
` Procedure Code and is liable to be set aside by the 
"High Court. C BaisuNAV CHARAN Das v. EM- 
i PEROR, 24 Cr. L. J. 311 71 
s, 408— Penal Code (Aci XLV of 1860), 
* ss, 408, 477 A— Criminal breach of trust— Ac- 
` quittal— Fal:ifying ^ eccounts——Subsequent trial 

on same facts, whether competent, ` 

An accused was entrusted with three sums of 
“money on various dates, Hecommitted criminal 
-breach of trust by dishonestly misappropriating 

them and was tried under section 408 of the Penal 
Code. Itwas a part of the prosecution case at 
the trial that the ac^used had made f.lse entries 
‘in tee account book for the purpose of carrying 
‘out the alleged misappropriation and with the 
*ntention of concealing his alleged breach of trust. 


aye was unanimously acquitted by the Jury and was 








GENERAL INDEX, 


e 


1605 
Criminal Procedure Code—contd. 


subsequently charged under section 477 A of the 
Penal Code for having made false entries in t&e 
account-book in respect of the said three sums 
of money ; VE E. 

Held, that, on the facts of the case, the accused 
ought not to be put on his trial in respect of these 
charges, as it would in effect amount to- trying 
him again in respect of the same evidence and in 
respect of the same matters upon which. he 
had already been tried and acquitted by. the 
Jury. C ExPERORv.]HABBAR MULL, 49 C. 921; 
(19220) ALR (C) x79:24 Cr. L. J. 509 973 
~~ ——-— 83,420, 421— Jail appeal dismissed by 

Vacation Judge — Appeal second, whether main- 
, tainable— Review in criminal cases—Powers of 

Vacation Judge—Consittution of Benches. 

Where an appeal presented by a convict under 
section 420 of the Criminal Procedure Code through 
the officer in charge of the Jail is dismissed under 
section 421 by the Vacetion Judgeof the High Court, 
a second appeal to the High Court against the same 
conviction is barred and is not maintainable, 

Per Oldfield, J.—There is no power of revision 
uuüder the Criminal Procedure Code against the 
judgment of one or wote Judges of the High Court 
in a criminal appeal. The High Court is a Court 
of Record and can direct auy mistake of the Court 
Clerk in making up the record and in general all 
slips in legal proceedings, to be amended by an 
order of the Court to be obtained in a summary 
way. But there is no power of review in a criminal 
case vested in the High Court either by virtue of 
any power conferred by the Criminal Procedure 
Code or of the position of the High Court as a 
Court of Record or any general inherent power. 

Rajjab Ali v. Emperor 50Ind Cas. 25; 46 C, 
60; 25 Cr. L. J. 265, distinguished, 

In the matter of Gibbons, 14 C, 42; 7 Ind, Dec. 
(N. S.) 30, Queen-Empress v. Durga Charan, 
7 A. 672; A. W. N. (885) 177; 4 Ind. Dec. (Nw. s.) 
£67; and Queen: Empress v. Fox, 10 B. 176; 5 Ind. 
Dec. (N $) 502, relied on, ' k 

Rangı Row v, Emperor, 16 Ind, Cas. 518; 12 M. 
L. T. 350: 23 M, L. J, 371; 13 Cr. L. J, 710; (r912) 
M. W. N, 982, relied on. 

. The powers of the Vacation Judge of the High 
Court are not to be looked for in the Registrar's 
‘Notification as though it was a self-contained 
and exhaustive advertisement to the public of 
their scope and nature. Such a Notification is 
no more than a general statement of the powers- 
which a Vacation Judge will ordinarily exercise 
and cannot be read as derogating from those which 
by virtue of Statutes and Rules he possesses and 
of which he cannot consistently with:them be 
deprived. ` ; ee 

Per Devadoss, J.—Under section 14 of Charter, 
24 and 25 Victoria, Chap. 104, itis the function 
of the Chief Justice to determine what Judges 
in each case shall sit alone and what Judges shall 
constitute a Division Bench. When once work has 
been assigned, the Judge or Judges have full júris- 


diction to dispose of all matters except those which 
by Statute they could not dispose of. -A Vacation 


Judge has, therefore, jurisdiction to dispose of; not 
only urgent matters but also all other mattere 
coming up. REPE 


- 
- - a X 


10967 
Oriminal Procedure Coda —costà. 
' Inthe'càse of a Criminal appeal or ‘a criminalrevi* 
sien petition, thereisno provision in the Code of Cti 


E € 


minal Proceduré for dismissal for ‘défault of appear. 


ance. In a criminal case the matter is not between 


INDIAN 


party and party and it is the duty of the Court 


to go into thé ‘casé and dispose of it on the merits. 
Where à criminàl'appeal or a revision is dismissed 
without hearing, there i$ no jidginent at all arid 
the Juüdge'or thé Bench Which disposed of the matter 
for default Of "appearance can re-hear the matter, 
 'The' order öf dismissal for défault in such cases 
is rio judgment atalland the order is tantamount 


to an adjournment Of the case till some one appeats | 


and ‘moves the Court to hear him. ~- 

‘The High Coitt, although it is not bound to hear 

Counsel in suüpport of a ‘criminal revision petition 

is Bot entitled to ‘dismiss it for default of appear- 

ance but‘can only dispose of it on the merits. __ 
Ranga Row v. Emperor, 16 Trid. Cds. 518; x2 M. 

E. T. 356;23 M. E. J, 371; 13 Ce. EJ. 716, (1912) 


` 


M. W.N. 982, dissented from. 


The exception ‘contained in séction 369 of thé . 


Criminal Procédure Codé in favour of the High 
Court is With reference to the power of review 
if régatd to casés décided by a Judge of the 


High Court ‘préesidiig over the Sessions when points 


are reserved for consideration by the Full Bench 
‘or on the Certification of the Advocate-General. . 
: ‘A Division Bench of thé High Court has no 
power to révise its judgment pronounced in a 
criminal revisión case or à criminal appeal. . 
Wheéré à Judge or a Bench of Judges is properly 
asked to dispóse of à certain mattéerhe or they 
havé jurisdiction to dispose of it. 
Thé constitiition of Benches ib the province 





M. W.N 94 44 M L. J. 450: (1923) A. I. R. !M) 
426; 46 M. 382; 24 Cr. E. J.439 599 
———— 8, 421 —Summary dismissal of appeal— 


ate ey 


~ 
44 o. a + us 
win aia quA Ae p PE 


à. criminal appeal is once admitted. it 
disposed of ‘summarily without consider- 


à 
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ont a-judgment under Section 423 of the Codé of 
Criminal Procédure. If Counsel for the appellant 
does not appear, itis the duty of thé Appellate 
Court to go through the record and write out à 
proper judgment ‘according to law. Pat NEWA 
TAL RAI v. EMPEROR. (1923) A. I. R. (Pat) 3683 
4 P.L. T. 552; 24 Cr. L. J. +53 l 618 
—— ——- 8, 426-—Appellate Court, duty 

Evidence, consideration of. .— : "DN 

The Court of à Sessions Judge is the final Coürt 
on facts, and.itis incumbent n a Sessionis Judge 
in appeal to go into thé evidence arid to refer to 
itin such à màüner as to show that he has applied 
his iind intelligently, aid carefully to the “con 
sideration of the evidence. ed TENE 

In à case of tiot where a conflicting account 
cf thé occurrence is given by the prosecution and 
the defence and éach party asserts that thé opposite 
party, was the aggressor, the Sessions Judge, if 


ang - 
ducto eel 
Q ema 


in 
appeal, is bound tò examine the evidencé Care- 
fully so as to show that hé is fully convinced on 
a Consideration of the pros and ‘cons of the caBé 
aud the criticisins advanced on Behalf of the de- 
fence that the account given by the prosecition 
is tiie and that thé accused were the aggressors, 
Pat JIWAN RAUT v. EMPEROR, 1 P.L. R.55: 4P, 
L.T. 502; 24 Cr. L. J, 407 519 
— —— J, 487 — Dischavge, orüer of— Further ene 
quiry. 

Where a person 


“qe 
estet 


w 


has been prosecuted before a 


- competent officer, and has, after a fair trial before 


that officer, been found not guilty and discharged, 
the Magistrate finding definitely that the Crown 
had failed to make out‘a case agaitist him, it is very 
improptr, in the absence of some. positive allega- 
tion of impropriety of conduct against the trying 
‘officer, for the accused perton to be placéd on hig- 
trial a Second time for thé same offence. Pat 
RAKTU SINGH v. EMPEROR, 1 P. L. R. 28 Cr. 7.24 
Cr. L. J. 485 < 50 
a eng —— S. 

duty of. | VEMM 

When a Magistrate has passed an order discharg. 
ing an accüsed person, further enquiry should 
‘not be directed ünléss the order of discharge is 
‘manifestly. petvérsé or foolish or is based upon à 
record of evidence wHich is obviously incomplete, 
L Karam CHAKD v Marira Das, (1923 A. I. 
R. (L) 129; 24 C£. L. J. 360 o 969 
— s. 487; scopé of — Discharge, order of, based 
on complete evidence— Further enquiry, whether 
justified—Order directing further inquiry, contents 


437— Further enguir. y—M agistrate, 


v ^ . ort 
r 





of. seg pns o 

Were the judgment of a Trying Magistrate 
‘is neither perverse nor foolish and is based on 
evidence which is ‘obviously complete, further 
énqüiry slióuld not be ordered. Further enquiry in 
Such a case means a re-hearing of the same evidenee 
by &oié other Magistrate, that other, Magistrate 
being practically constituted a Court of Appeal 
and this is not contemplated by section 437 of- 


the Criminal Procédure Code. 


. Ah order of a Sessions Judge under section 437 
“Ot the Cfiminal Procedure Code directing a. further 
inquiry, without stating propér grounds for. direct. 
ing such fuithér inquiry, does not comply. with 
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the provisions of the.law and is liable to be set ` 
aside. L Dost MuHAMMAD v. ASA RAM, (1922) 
A. I. R. (L) 409; 24 Cr. L. J. 424 


— $S, 189,-476—Direction to prosecute— 
Revision. i 
The High ‘Court will not in revision interfere 
with a direction to prosecute under section 476 of 
the Criminal Procedure Code unless it.is satisfied 
that the direction was given on merely fanciful 
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purposes, for instance, maintenance of a ehid. y. 

U B Ma E Sar v. U.: ADITSA, TOP WIS HI 

QU.B,)15;24 Cr. I Ja sro 0 as — , .920 

— — — — S. 494 (a) — Order of withdvawl— Judicial 
D. Reasons; mecord:ofe ai»; : l 


: 
re RI 
: 
4 
DUM 
: 





l accordingi: or withholding ; consent to an'^,. 
application fors withdrawal-af ‘ancase, byi ther, s 
Public Prosecutor under section 494:(a) of, the Cri- |. 
minal Procedure Code the Court acts in-a-judicial. |... 
capacity and forits order, as for every order judi-, ; , 


grounds, or on grounds so empty and so obviously : 
wrong that the Court givingthe direction could. 
not be said to have formed a serious judicial 
opinion. B PassHOTAMDAS M. SHAH, In ve, 25 
Bom. L. Re 282; 24 Cr. L J. 359 359° 


—-—— —— — 88, 439, 494 — Withdrawal of case— Failure 
to record easons— Revision—Penal Code (Act 
XLV of 1860), s. 174— Non-altendance in 
obedience to summons,- what constitutes. i 
Section 494 of the Criminal Procedure Code 

does not require the Public Prosecutor to state 

his reasons: for withdrawing a-case. ; 
A Magistrate when giving his consent to the 
withdrawal of a case under section 494 of the 

Criminal Procedure Code should record his reasons, 

but the failure to do so does not vitiate the order 


cially made, the Court must give'and:record its, 
reasons, so that the High Court may be in a position 
to say whether the discretion vested in the Court 
has been properly exercised. An order omitting: 
to give such reasons is liable to be set aside,in 
revision. N SUGANCIAND v. CHUNNILAL, 24 Cr. 
L.J.361:; (t923) A. IR. (N.) 260 | ^ — 881! 


———— 8,498, scope of—Special leave to appeal 
to Privy Council —Bail, grant of, during’ pend- 
ency f abblicuion— High Court, jurisdicti n of. 
Aster a High Court has dealt with the case of, 

an accused in rev.sion it is functus ‘officio. and- 

has n» jurisdiction’ under section: 498, , Criminal. 

Procelure Code, to grant bail in order that a. 

petition for leave to appéal may.be made to .His. 

Maj sty in Council or until the petition for leave 


to appeal to His Majesty in Coüncil is disposed’ 
of. C Tursr TELINI v. EMPEROR, 2, Cr. L. J. 
362; 50C. 585. > . . - 882, 


] d 
— — — S, 522— Breaking open lock and taking 
. possession, of house. during ` owner's absence— 

Order of testovation of .posstéssion ‘to’ owner, 

whether ‘proper. ~~ ° 077 e Coe 
, Accused taking advantage of the temporary 
absence of the complainant from his‘ house, "broke. 

: : ; pen the outer. lock of the house and’ entered into 
Obiter :—What is made punishable by the law, OP?” adum e hg ab adana aa 
under section 174 of.the Penal Code is an intentional ee DANG ra na aoa gral when he- 
disobedience to the summons of a Court, that is in Held hn De a as an order of 
to say, nom-attendance which amounts to wilful e ation of possession to the complainant passed’ 


so as to entitle the High Court to interfere in re-. 
vision with what is virtually an order of acquittal. 

Umesh Chandra Roy v. Satis Chandra Roy, 
4t Ind. Cas, 9533; 26 C. L. J. 208; .8 Cr. L. J. 886; 
22 C. W. N. 65, not followed, 

The High Court will not ordinarily set aside, 
an order of acquittal in revision. -- . 

In ye Sinnu Gounden, 23 Ind. Cas. 188; 38 M. 
1028; 26 M L. J. 160; (r914) M. W. N. 273; 15 
Cr, L. J. 236, relied upon. : = i 


D RE SHE MOR SINGU. EMPEROR G4 CE under section 522 of the Criminal Procedure Code, 

EAM ; : 24] iction of thé accused for trespass was 

—-—— mn S. 488—-Maintenance of child—Buddhist ON COBVIC H e pass w 
monk — Able-bodielmen—Means of subsistence 3 proper order. M MARGI LAYAH, v.  APPAVU, 
Presumption. < PILAT, 3t M. L. T. 388; (1923) A. I. R. (M) 
Under the Criminal Procedure Code x father, ?37 24 C. L J. 476 892 


— —-— — $. 522, proceedings under —Conviction set, 
` aside— Prope y, restoration of. E 
Once it is held that no offence has been committed ` 
the consequences arising from the commission offi’ 
the offence must auto.natically cease to be. Con- 
sequently, where a conviction is set aside, an order, .; 
under section 522 of the Crimidal Procedure Code  .. 
resulting therefrom must also be set aside. But -::- 
the order regarding the proceedings’ taken under. `, 
section 122 of the Code should follow on the order’ 
di.posing of the appeal from coaviction and not ,. 
precede it. L LAT CHAND v. DASONDHI, (ro23) ~, 
A.I. R. (EY t5; 23 Cr L.J. 493 soU 79825, 
—— -—— S, 526 — Conviction of accused — Remang 
to same Magistrate, whether desirable— Magistrate ` 
having tried similar case between parties preiousby: ^ 
— Subsequent case, transfer of. sce tad gane 
Where a Magistrate has already! convicted ge ~; 
accused person of an offence and thelatter,forsome 
reason or other; has to be ré-tried, that'Magistrate. ` 
is competent to try the casc over again. Bus. 


cannot get rid of his statutory obligation to support, 
his child, on the plea that he is a Buddhist monk. 

The Crim' nal Procedure Code overrides the. 
personal law where it confli:ts with it. ` 

The presumption is that an able-bodied man 
his suffüci:nt means to support his child as well 
as himself aid it is for hm to prove the coutrary. 
UBUTarri v. MA Pwa Vr, 4 U.B. R. 1922) 138; 
(1923) A. I. R. (R) 13:1; 24 Cr. L. J. 363 388 


s. 488—Maintenance—Father having 
means, liability of —Bwuddhist priest, liability of. 
Section 488 of the Criminal Procedure Code 

applies to the' case of a father who has sufficient 

means to maintain his child but neglects to do so. 

A member of the Buddhist priesthood dies a 
civil death when he enters the preisthood and the 
presumption is undoubtedly that he does not 
possess any property, except such as is necessary 
for his religious life and which is held under con- 
ditions which do not'make it available for other 
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where, iti.isc, possible,» it.;is desirable, that such; — —— —Marzumokkattayam.. Mappillas..of , North. 
ange prig -should nok, bêitaken bjuan offices whore Malabar-~Tarwadssnanaged exclusively:by females: 
..  .Bsegalready expressed his final. option, upon..the —Males, right of, to. participate: in income. and- 
management, l < 
hack, Ut sl as, Among. the, MarumakkattayanunMappillas_of.. 
SE COEM E Mc d similar; facts North Malabar, there is no custom or.usage ex- 
DES: fef cons same, patties, does .-not;by,. cluding. males, from the, right;to participate: in the 
Mbel onecessaril yc; constitute; any, ground why, a» income ,of.certain sarwads. or -tavazhis:managed er. 
peshonlivetbe,-tried by. that: Magistrate. Pat, clusivelyby females-orfrom .the-tightiof being. con^; 
A MATEO ER , MARWART, v.. KRUN ALAL MARWARI, sulted in the.management. ofthe, affairs: of those. 
= Ane) ALTAR (Rata) EQ L3 P SIT ad47 24 Cr. tarwads:or.¢ iavazhis.. Mg:;MOHAMMAD ,. KUNAL, v.. 
50. Lad3a396 SEES i 339." PAOKRIOHT UMMA; 46 M65018 L- We gor 671 
C5 mamas Aa Proceedings. <institused..in, Court. i j | Wi 
d K itg nagurisdictionz- T£ansfer,., whether, can ber, 7. re Ve, Personal law-——Successton —Lé11- 
direcled<-Proper,. onidagi — " Khatris of“ Tagraon. 


4 


- Proceediigs. instituted..in..a, Court~which:-has- The Beri Khatris:of Jagraon:are- governed by- 


sa 


ng; jurisdiction iri ires ect-of,them „cannot, De Tee HinduoLaw: and, not.by-customuin matters of Sucre 


Lal 


Tn -- CR - =i P L] 4 <r È 
We: "Tie uere. fact; that a -MMagistrate has, tried some 
vo. , OF 
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gatded..as Icgally-institited at all, and the High’ ession.: L Bat, Moxanp 0 KISHES Devi, (1923) A. 
CóutE has. no-power:to;trensfer:tliem»to any-pther I. Re L.) 6 = 445 
Coutt;.. ThedHishaCourtecan;s however, ia: such 





- 








A : : : ————— NG P -iaw — T 2K pofiK 
a xcaseusimethe, erercise.otsitssinherentspowerssof Saloh Daaa Ta TETERA 
.gupptintendence; «direct. the. Court. notto. proceed ` One ‘of ‘the: most -importantitests' tovbe. applied» 
füctlierzinsthevanatteri M:SikEA Gounpan,. In. in. determining» whether«a -particular«caste:4s -ori- 
reds Wéog;(tgz3) Aa I.e Ro (Mi) 320; 24 Cr  is:not-governed Dyvagziculttiral custom, is;to-ascer- 
Li. Jara Sir O0 : ; T 351. tain -.whether-or not they-formi.a compact: village 
o SS BOR Transfer-of case---District Magis» community, 'or;;at:least;-a compact seationcof;the. 
vraies whethexzanust:ibe.moved— Procedure. village-community.; Iftthey-do-so;the.presum ption: 
- Ordinarily, the,,High:;Court; will mot (transfer, a, isistrongly in-favour of théeapplicability of custom. 
cage, pendingsbefore:a.Magistrate-unless:the party, | - This«presumption im favour‘of-custom:hasjbeen? . 
, applying: for , transfer has inoved: the. District: applied: evensin cases of Brahmins and must;be 
Magistrate before coming „to, the. High Court. L. gtill'stronger: when: applied: to a.tribe:whose.social. 
GHÜULAMZNDABLS. JAMALA S 882^ and religious status isianueh ‘inférior,<forinstance;. 
Guyana Af on of brolhers SOs Muhammadan. thé-Kálals.: | 

Js dd Rajputs. Of - Dasuya Tahsil, District Once this presumptions hasubeen- established: 

. FEGSEIALP ETS a. ~ nee oe the onus isishiftéd.on-to the: party-avho reties- upon 
e Ateng Muhammadan Bhat Roj mL. Jas of the personal. a J 

- Dusuyeis ahsil]nithe HoshiarpurDistrict-a sonless ` The Kajals of Kot Kalalanin the Sialkot District: 
proprietor Jszentiged;. by, custom; to; adopt. his are -governed~by.-the- Customary «Law,«in: matters, 
brother's some: LJAMIRY. WAZIR ;, 809i. of: succession. U ‘PREM: SINGH v«DARBARA SINGH, 
—-— Alienation Necessity, | - (1923) AVI R:(L.) 557 770. 
- Wiherestts necessary to purchase food.and clothing. —, proof: of—Migration, effect .of.— Hindu. 
aud pay, forsitisubsequently, and. such payment ^ ^ converts to» Islam— Law applicable— Presumption, 

. besomes technically: necessity, itis.equally regular, —Sheikh converts toIslam in Jullundur, Doab—- 
tx bonpw.the.su „necessary, to —purchase-such — Succession — Daughlers-v. Sons- Family; migrating: 
supplies.and-itismot iatsolutely: essential that: à — — fysm-- ene--place-.to another— Presumptionz 

| man should first runsinto debt. and" then, borrow. “Custom is not always logical and Courts:should 
tcüpiybhisdebts., — O 5 8 guard against, the«danger .of-seekingi:to: extend 

Aradia Kamu. Enusht.Iam,.63 Ind. .Cas..2433 custom~by- logical processes, e.g, byo analogy. 
(razz). I R (L.]2 of, followed, ;, . Cistom-is-not:a matter.of inference but of;proof 
" Where,a small isum, which formed'part of the. and it-is the evidence &dduced.in:support of the 
custom.set up that can:and: imust..alonerbérlooked. 
tak "h&owne d sufücient;land to support-himself,. rae kd oo whether. or notit has. been proved 
Él ‘of - o not Cae . toi, judicial 
ide E AC EL LO a : . tecedents.-alone- and. ithe: fact-:that; no. contest. 
, Held; thát- under the.cireumstances; no further Bas cl place in the past-may well raise a pre- 
poop AARE for; | the SU  sumption,that the-custom,,was,So..well-recognised 

| Bêrawedi RANJ Lary. RAM:SARUP, +48 P L) thatnoionethought of contestingit.. 

!URaj10225:11922 A71. Re(Lt) 308: 448 The presumption in-the case.ot a family descended 

ADT RA Alignapion.. by widow— Reversioners, right from: Hindu converts to Islam is -that-they follow 
, ofseto contest, in presence of daughter.. - Muhammadan Lawe. The; presumption is; however, 
n» YWerenistence: ota daughter. doesnot. 'preclnde a rebuttableione, : l ; 
“‘eveb adistarit reversioner from -contesting-a widow's Where ra pers pn.migrates from one: place ioan- 
alienation, especially, where-the:Itwaj-i-am declares ^ other but-maittains,a close-connection n with: his 
T thie, renersioncss. to, be, preferential heirs to the  family.and. brotherhood.at-his original. hdme; «the 
‘daughters: . UL pppar v. BANSI. (1922) A.J. R. presumption.is that,the membersiof his family -a1e 
(Lay, 23" 19 . governed.in-matters of succession. by the ‘same . 
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miles asare iniforcesim the’ original:home:of the 
family. ' ' 

PParbatt Kumari “Debt ww. sjagadis -Chunder 
-Dhabal,29 Cs.433 »29.L:A 5:82 ; 16 CM. SN... 490 ; 
4:Bom. ; I, :R.365;:38: SarwP. uC. i] 2205 KPU), 
followed. 

r Amóng «thes Sheikhs, .. converts ito vIslam from 
SHinduKhatris, residing inethe:Jullundur Doab, 
„a custom prevails: whereby sons: exchide daughters 
in theusncoessionstoy: their: maternal estates, .and 
brothers: exclüde. sisters in: the.:successionittonthe 
estate ‘of-a childiess L brother. iib:N kpMPIUD-DIN: v. 
eA BDUI; HAMID, (1923) A. Ti Ridhi. 3:175 «845 
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:4nces— M. arriage ;  Drocessions— iran ing of,. 


during rainy season—/ Owners of land igl ts of. 

“A custom’: Wwheréby * the. residents of'a "Village 
claim ^to use -a ‘certain «piece of Jand „fór 
“playing “Ramlila “for ‘pitting -up marfiage 
processions, for keeping: -Ahüllhan: andifor: tying 
cattle . "during: the rainy .season. is;ueither ; too 
general ` nor’ unreasonable: nor uncertain. 

Where: such. a right asithe above is estab‘ished 
the owner of‘the land is not preventéd ‘from settling 
or developing'it, ^so-long-asihe^does"nót interfere 
with the rights. established: by the - villagers." Pat 
RXMDAS:SHA V, DAMODAR: ‘PRASHAD,.;4- P LT. 


223; (1923) AI FRE (Pat:) 346 7918 
Deblaratory suit— Property in custody of Court— 
. Court-fees. 


Where property: is-in'ithe ‘custody: 6f "the ‘Court 
| a;person who lays; claim“to it. need'do:ào “more, 
an sue.for a'declaration ofthis title-to'it‘and-pay | 
‘Court-fee accordingly. 
ʻA suit’ ‘by ‘the’ ‘heir of dilunatic for:adeclaration 
that"he! is entitléd -to: the'property"of* the lunatic 
Which “is inthe ‘custody . ofthe: ‘manager, is+a siit 
t of. ‘this’ ‘description "arid. need*.:bear a. GCourt:fee re- 
quisite ə fora suit for, déclaration."PatSazuri Pap NE 


v RAM KHELAWAN"'PANDE . #495 
"DEFINITIONS -— 
Acquire, See BENGAL WENANG + ACT, ark 
“Any other sufficient.reason. . See Civi: ;PROCE- 
| 4DURE CODE, O. XLVII;RZ1 1586 
PAssats' held-by;the-Court. “See CiviiPROCEDURE 
“CODE.S. 74 7820 
UCansa Ghaction. See” CIVIL PROCEDURE’ Cor, 
- S. £6 (D 119020 


ian See MADRAS -DISTRICT "MUNICI- 
‘PATITINS ACT'S. 18 4902 
Directing Duvinent of ni See Crvrr’PRoce- 
. DURE. Cope. :S,48.(1Y (8) $477 
ZiDispütes:tou AULA URN 'of*Sociéty. | “See ^ Co- 
OPERATIVE SoCITIES-ACT. $743 7888 
7 w “See CRIMINAL PROCEDURE ‘Conn, s 


“In th same ‘egse. :See SPECIFIC REIEFACT, "S. 


7291 
Talker. s See -GANSERUCTION s0F Do EE 
$ 
. "Kadims. Sre GRANT - (495 


,Riln " See BENGAD MUNICIPAL, Act, $1261 , 856 
“Eheavwiul ratespayable. +See ` /MADRASUESTATES 
“TA NDEACT, :S..26 _: 24391 


 DEFINITIONS—ceneld. | E. 


SLOSS, "SeéiR-AIMW-ÁVSCACT: s+ 72" 1210 
Malik, “See "Co NSTRUCTION'OFBoCUMESNT 3929 
“Matters : “matrimonial. . See ` LÈNG SPATENT 


XP AT.) C127 : 54 
Pilfanza. "See: GRANT "2795 
Mil king, «Sezi CONSTRUCTION hoe DOCUMENT 

gin 

Offence, Sed PENAL CODE; st 149 i $260 
“Origincof tenancy. Seen lyANDEORD. oS 
- Other difence.inyolying- breach: bfithgpenne, : sSee * 
< CRIMINAL} ROCEDURE CÓDr; $7106. fus 

S paexüge, : "See R. SW AVSTACT; 5: [2 148 


SPaiija, - Sec ÓBEsGAI "MUNICIPAL RACT. ss 261 


"Person, ‘Seer CRIMI NAT, “PROCEDURE "Cop; ; n8. 
- 350 5633 

lico ag grievéd, "Seg: do enda apa 734 
MAC SC 

VPlying- forire. See! ead’ E PPUBL lc COSS 

ANCES “ACT, 8: 2: S20 

"*Pouhüage. "Hee. See, LtMirAtion : SA CT, iseh L 
ŽART I : 

?Privàte “importance, “See Cy VI, Poi RE 
"GobE; s:4og c) 2250 

t ‘Prodaged'or given ^in evidenee, ASer Er Baar 
"PROCEDURE CoDE, segs < 2840 


4Rent, -See:BENGATj TENANG AN 5.365) de 
< “Rescue, See. ATTLE;: “PRESRASS*ACT AS! 2 24 

Ride. A See s MEADE ASHOITY .“PORICE SAC aS ‘ve 

8 

^ Bhop. "See: DUNS ABi PRE:EMPTIONA ACT 8.35 AA) 

(591 


Ss Gourt. See i- Tubal: Practitionmnsicr, S. 
geL.. 


éSuolt Offender, .:SeZ'PENAZ CODE: s. $97 HT 


UT maya. Seg EyrpESCE: A CI srgI ` 991 

"Taking. part:in-bàllot. Ses MADRAS "Biss Cr 
JMUNICIPALITIESÀ CT S418 

“Testimony. < See” CRIMENAT, Snpésióoi CENE. 
(s. 3 


“Thi cea:m6 kia. NGO LuASE ; 33 MZ 


“ACT "Scu 11 CART. r8 
“irus, Wor. “specified. purpose. “Ske Ainii aion 
‘ACT, S IO : 3845. 
“wor parties. "See" Givi. PRÓČRDÙRE CODE, O. 
-O XXL R 19 3865. 


S3 "Trust “See Provintr: AO: SM ALLÁ “CAUSE ~ Counts 
2 


"tViolenos. See PENAT: CODE, S. 746 | Ja56 - 
owhén *ar£oars *beconie s die. SSe c CAUSE, "o 
‘ACTION. 


“Dekkhan 7 ;Agricültütiats Reni fei: Apata dt 


11879). 18 !89*(2)-—Déckeerag gaist- Aagricibtarist= 
- Death df judeinentzdébloy-^ Property Vin! hand spf 
Chis hers, swhbtter can: be-procetdéd. against. 


«Where van wagticultufist, Ajudgmeatrdebter ; sles, ` 


it-isnotepen:to the üeezee:holdertesbbáinzairec- 


tion “frém the. “Court, :Bnüerngection 22 ite) ofthe 
Dekkhan: 'Agticultürists!: Reliéf, Agt; &o,tlié Colleétsr - 
ta take possession of: the dere aséd's. 'Propeztysintthe 


hands of his heirs. B HiRACHAND :Modigmarsbeo, : 


H ANS‘AB ALG ANPATRAO :25:Dom R A oea) 
A; 3% "RAB! EgO, 34 7B. O27 
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Divorce Act (IV of 1869), 'ss;. 7, 10— Apbiication 
for disorce— Evidence. - 

In an application for divorce, under the Indian 
Taw, which conforms with the English, Law, the 
. evidence of the husband or wife alone must never 
, be, accepted without some corroboration either 
by a witness or by strong surrounding cirenmstan- 
"' ces, IM ARULANANDAM v. ARUI, PRAKASAM. 17 L. 
^ W.235 ; 32 M. L.T. 245 ; (19:3) A. I. R. (MJ) 375; 

44. M. Ladi 385 134 
Easemeni—Ouia timet action—-Decree for in- 
gunction——Form’ of :decree— Easements Act ( V of 

; 1882), s. 33— Civil Procedure Code (Act V of 

t908); Appendix D, Form 15. 

Having regard to section 33 of the Easements 
Act, Form 15 of Appendix D of the Civil Procedure 
Code, although the prescribed Form, is not the 
proper Form for a decree for an injunction in a 
quia timet action against a building higher than 
old level. The decree should restrain the defend- 
ant from disturbing the , easements to which 
the plaintiff is entitled in respect of his windows 
and not-ask him not. to-darken, injure or obstruct 
those windows, for a darkening, injuring, or ob- 
structing of the windows might or might not, 
according to its intensity, amount to an actionable 
disturbance of the easement which alone would give 
a cause of action to the plaintiff under section 33 
of the Easements Act. .B Bar KASHIBAI V. 
PURSHOTTAM KESHAVJI, 25. Bom J. R. 279; 
(1923) A. T. R, (B.) 196 : 408 
——Right to light and air-—Righi to 

privacy or prospect —Principles applicable—Sever- 

ance of tenement by partition—~ Implied reservation 
of easement, 

Every one may build upon-or otherwise utilise 
his own land, regardless of the fact that his doing 
.So involves an interference with the light which 
would otherwise reach the land and building of 
another person, .On the other hand, every man 
may open any number of windows looking over 
his neighour's land, for the interference with a 
neighbour's privacy or with his prospect, does not, 
by itself, give the latter a cause of action, in the 
absence of other circumstances. If windows are 
so opened, the neighbour may, by building on his 
own land, obstruct the light which would otherwise 
reach them. The problem, therefore, which really 
arises in a suit for declaration of the plaintiff's 
right to obstruct the doors and windows of the 
defendant is, whether the latter has acquired the 
right to use unobstructed the doors and windows. 

Whether a grant of an easement arises by impli- 
cation on a conveyance of land depends on the 
intent of the parties, which must clearly appear; 
in order to determine the intent, the Court will 
take into consideration the circumstances attending 
the transaction, the particular situation of the 
parties and the state of the thing granted. This 
principle holds only where there is no express 
contract relating to the mgtter; for, where there 
is a valid express agreement fairly made, the law 
does not indulge ín presumptions, and the rights 
of'the parties will be upheld according to the 
terms.of such agreement; in such, circumstances, 
no question arises as to grant of easement by 
, . implication. PS : 

On a severance of tenements by a partition of 
joint.property,-and in ‘the absence of a. contrary 
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intention, expressed or necessarily implied, ail 
such easements as are apparent, continuous and 
necessary for enjoying any of the undivided shares 
when the partition was effected, pass:to the co- 
parceners to whom' such shares are respectively 
allotted in severalty. 
. Boley Chunder Sen v. Lalmoni Dasi 14 C.797 ; 
7 Ind. Dec. {N S.) 527, Dwarka Noih Paul vw. 
Sunder Lal Seal, 3C. W.N. 407, Ratanji v. Idaljt, 
SB. H. C. R. 181, Purshotam Sakharam v. 
Durgoji Tukaram, 14 B. 452;7 Ind. Dec. (N. §,) 
762 and. Krishnamarazu v. Marreju,-28 M. 495 | 
15 M, L. J.255, relied on. . 
Although, generally speaking, the modes in which 
a right to the access of light and a right to the 
access of defined air can be acquired are similar, 
the grounds’ upon which the Court will restrain 
the obstructión of light may sometimes differ 
widely from the grounds upon which it will restrain 
the obstruction of air. 
lhere is no easement for the free access of wind. 
Vetb v Bird, (1861) ro C. B. (N.S) 268 ; 30 
L.J. C P.3845; 4 L.T 445;9 W.R.899; 128 R. 
R.707;14 E. R. 455, affirmed on appeal (1843) 
13C. B.(N.$)841:31 L. J. C. P. 335, 8 Jur. 
(N.s.)621 ; 134 R. R.756; 153 E. R. 332 and 
Goodman v. Gore's case, (1612) Godbolt 189 ; 78 
E. R.rt5, relied on. C SAROJINI DEBYA V. KRISTA 
LAT, HALD AR, 36 C. 1,. J. 406 ; (1923) A. I, R. (C.) 
256 ‘ iene 578 


Easements Act (V of 1882),.s, .13-—Easement— 
Absolute necessity—Right of way— Apparent 
and continuous easement— Alternative means of 
access. n 
An easement of necessity contemplates that 

there must be an absolute necessity, not remove- 
able by aifything which the dominant owner can 
be reasonably expected to do before the law will 
compel an adjacent proprietor to submit te so 
detrimental a right as an easement on his land 
imposed against his will. 

Daroga Lal v. Devi Lal, 48 Ind.Cas..670, relied 
on. . : l | 
A right of way is not an apparent and continu- 
ous easement as contemplated by section .13 
of the Easements Act. 

An absolute necessity for the exercise of a right 
of way vanishes where an alternative means of 
access is possible to a person as for instance, by 
opening a door or passage on hisown land. O Kv NJ 
BEHARIv. BHUTA A 19 
s, 15 (b) — Easement—-Statutory prescriptive 

title, acquisition of. 

Section 15 (5) of the Easements Act seems to 
render it impossible to acquire statutory prescrip- 
tive title to an easement unless and until the claim - 
thereto has been contested in a suit brought within 
two years of a continuous enjoyment of the 
easement for twenty years. 0 BASpEO SINGH v. 
BHACWAT PRASAD (19 3) À. L R. (O:) 29 909 


Ejectment, swit for— Possession, persons | in— 

Necessary parties. 

In a suit for ejectment, it is neither necessary 
nor proper to join any person who is merely in 
‘receipt of the rents.and profits of the, property 
sought to be recovered. But it is necessary that 





„re 
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"all persons who are actually in physical possession 
of it shouldbe made defendants. Pat Poonrt 
SINGH 7. KAMAL SINGH 1088 


Escheat— Burden of proof—Tenure—Death of 
grantee— Reversion to landlord. 

The burden of establishing title by escheat 
is on the person who asserts it. Where a tenure 
granted by a Zemindar is anything less than a per- 
manent and heritable tenure, the property reverts 
tothe Zemindar on the failure of the heirs of the 
grantee Pat JacSanv.SrixantaPrasap 401 


"Estoppel— False ^ vepresentition— Knowledge of 
true facts—Estoppel, if arises. 

A person who knows the truth cannot be allowed 
to rely upon an estoppel arising from a false re- 
presentation and no estoppel can arise where the 
truth is known to the party who claims the estoppel. 
re VE ae PrLLAIYU. ARU NTH AV ATHACHI, 

1923) M. W, N. 225; 17 L.W.755; (1923) A. I. R. 
(M.) 568 visi LSU ES 
————-—— Order of  Court-— Acceptances of Lenefit 

under order— d bpeal, if rendered troompeten!— 

Principles atpltcable. 

Where a person acecpts a benefit under an 
order of a Court, which he would not have 

“obtained otherwise than under that order, he is 
precluded subsequently from challenging the 
validity of that order. But this principle is not 
applicable where the benefit accepted would in 
any case be his whether the appeal succeeded or 
failed, 

Banku Chandra Bose wv. Marium Bégum, 37 
Ind. Cas, 804; 21 C.W. N. 222 and Mani Lal 
Guzrati v. Harendra Lal Roy, 8 Ind, Cas. 79; 12 C. 
L.] 556, distinguished. l 

Where in a suit ona money-bond payabfe with 
compound interest, the Court awards simple 

, interest only, an appeal against the decree is not 
rendered incompetent, where subsequert to the 
filing of the appeal, the decree-holder accepts costa 
deposited by the judgment-debtor ou the basis of 
simpic interest. © JocENDRA NATH v. KHODA 
BuKsHA BISWAS 554 

Voluntary statement about tille of another 

— Admission of claim. 

Where a person makes a statement ina Revenue 

* Court that another person and himself are entitled 

to certain property and asks for mutation of names 


—— 





to be made accordingly, such statement 
„does amount to an admission of the claim 
of the other person, where there has baen 
no claim on the part of the latter, 


and the person making the statement is not pre- 
vented from asserting his right to the entire prop- 
erty in a Civil Court subsequently.O Ram Ratan 
v. BINDA, 9O.& A T..R.-0 832 
Zvyidence Act 1 of 1872 , ss, 11 (2), 21 (8),° 32 (5), 

159-—- Statement in document not inter partes, ad- 

missibility oj. 

The plaintiff, brought a suit against his son for 
recovery of possession of a land which stood in 
the name of the latter, alleging that the same 
‘was acquired benanu by him. The defendant 
alleged that the land was purchased for him 
by his paternal grandfather.. The plaintiff ans 
wered that his father had died before the property 
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was acquired, and he produced a mortgage- 
bond executed by him long before the date of the 
purchase in which’ he described his father gs 
dead: < 

Held, that the statement made by the plaintiff 
in the mortgage-bond to which the defendant 
was not a party might be admissible in 
evidence as against the latter either under 
section 21, clause (3), read with section rr, 
clause (2) of the Evidence Act, or under section 
32, clause (5), or under section 159 of the 
Act. C SaveruppIn AKONDA V. SAMIRUDDIN 
AXOND, (1923) A. I. R. (C) 378 989 


— 8, 80—- Trial of several accused for major 
offence— Confession by one asto miner offence, 
whether admissible against others— Corroboration. 


Per Oldfield and Odgers, J J.,(Ramesam J. dis- 
senting) :-Under section 30 of the Evidence Act 
where two accused are tried jointly for a major 
offence, a confession by one of them implicating 
himself in a minor offence is admissible in evi. 
dence against the other accused. 

Per Ramesam, J.—A confession of guilt of a 
lesser offence in the course of a trial for a major 
offence does not satisfy the requirements of section 
30 of the Evidence Act. ; 

Per Oldfield, J.—Pezsons under trial for a major 
offence are also being charged with and tried for 
any minor offence or offences constituted by the 
particvar ingredients of the major offence which 
‘may be proved, and it makes no difference that 
the conviction of one accused of a minor, after 
trial for a major offence takes place only in apreal 
when the course of the proceedings has been the 
same against them both. 

A conviction cannot be based exclusively on 
the testimony ofa person, who cannot be cross- 
examined, if he is uncorroborated or corroborated 
only by au accomplice. 

The corroboration of a’ confession must be on 
material particulars and taken with the confession 
‘must justify bel ef in the substantial truth of the 
latter. M MANICKA PADAYACHI, In fe, 14 L. W. 
474: 24 Cr. L. J. 385 497 


sg, 95, 124 — Land acquisition proceedings 
— Report made by Tahsildar, whether velevant— 
Objection undev s. 124 not taken in Trial Court 
——Obiection, whether can be taken in appeal— 
Market-value of buildings—Method of determina- 
tion. 


The report of a Tahsildar avd his valuation 
statement in land acyutsition proceedings are 
admissible in eviden:e under section 35 of the 
Evidence Act as reports made in obedience to 
orders passed by his Superior Officers and in 
discharge of his official duty. | 

Where, in a Land Acquisition proceeding, private 
and correct copies of the report of the Tahsildar 
aud his valuation statement were taken by a 





—— 





‘claimant and filed in Court and exhibited withou- 


objection on the part of the Govetnment: 
Held, that it was not open to Government in 
annsal to claim privilege as regards the documents 


‘ ander section 124 of the Evidence Act as communi- 


-cations- made: in official confidence. 
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- ifn. tdetermining:!the; market-value in, a Land 
Acquisition nease, na, plot: consisting . of; buildings 
japi a garden iis.umore: satisfactorily -valued «by 
capitalising the rental value . rather than-by 
separately ..valuinge:the:,bnildings andithe land on 
which:the buildings stand. "M -:R A'ZHNAMASARI v. 
SECRETARY.OF STATE FOR .INDIA,.44 M L,J. 132; 
ARL? W405 5 32:4MLL. T:279; (1923) A: ay 3 
332. ' " 
e 8x57 (7) —Signalure: of Chief- Secretary 10 

&Government, judicial notice of— Oriminalv-Proce, 

iduve?Coda (Act >V ..of 1898); s. 428— Appeal— 

Additional evidence. . 

Under „section 57. (7) of the, Evidence Act, a 
Court. can. take; judicial notice of the signature 
of the Chief Secretary. to Government just as of 
his accession to office, name, title and functions. 
and the genuineness of his signature is not a matter 
which, :-unless. the; Court deems it necessary, need 
be «proved. 

"Mhere-there,is.no;doubt:;as.to the fact ofa 
particular .,gentleman's : appointment .as » Chief 
Secretary and its „notification in the Gazette, 
the. exhibition..of,a, copy ‘of. the Gazeile js not a 
necessary..legal. preliminary. to the Court. taking 
judicial: notice; of :the-genuineness of his signature. 

It is open to an Appellate Court under section 428 
ofthe, Criminal Procedure, Code. to admit:a docu- 
inentas additional: evidence ;to cure. a formal 
defect, à. CHOLANGHERI) AY AMMAD:,9. EMPEROR, 
44M. Let 557; IJ Le Web 5; (1923) 3M, .W. N. 
4290; 32::Mz LAT. 300; 22 p Cr) Lo J.1403; | (1923) A; 
SR. (M.) 6co . 815 
:82291,99,: 93:94, 118 — Construction . of 

."document—Oxal ; evidence, „whin admissible — 

Estoppel—iMorigage—'' Mortgagee represented as 

» ouner— Redemption —!'Ta - mayad,” meaning of. 

:zSect.on.92 ofthe Evidence Act, must,-beread with 
sections. 91; 931:and 94 0f the Act. 

Section 115 of the Evidence Act..overrides 
Sections, gr : tor94.0fthe Act inasmuch, as the law 
of estoppel must, prevail ,against..a..mere. rule of 
procedure, >.So:that, Sn construing a, document, 
evidence ofthe conduct of ‘the, parties is relevant 
when such conduct operates as an estoppel. 

„For instance, if one, party to.a document has 

«by his .conduct.permitted:the other-party to believe 
.fhiat, the-agreement’ between them ‘is -other than 
‘that.embodied inthe document, and-has caused 
him to act upon that belief, he- cannot fall back! 
upon the provisions of section 92 of-the‘Evidence 
Act and thereby escape from the consequences 
of, his . own actions. 
' 3 Where,.hhowever, such, conduct does not amount 
„to an estoppel.:it cannot be. proved in evidence 
din order -to show that the intention: of the. parties 
swas-something other ‘than, that .expressed-by them 
sn the written document. 

mf the written docunrent:is perfectly clear in its 
aerms :and < applies~.to -existing facts, evidence 
,toxshow :that-it was.not.meant:to apply. to such 
facts'is rexcluded by. section .g4 -of the -Evidence 
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| Balhishen Dass v. W. F. ‘Legge, 22 A 146; 4 
‘C. WAN. 153; 2 :Botn, L. R. 523; 27 I..A. 58; 7 Sar. 
Pi, Cup. 601; 9 Ind. Dec., (N«3 ) 1130, (P. C.), Paksu 

Lakshman v. Gotinda: tani, 4:B.. 59475 Ind; Jur. 
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527; 2. Tnd: Dec. (N: $.)1993,. 4H Sheikh v. ; man 
“Alt, Sdrhay, 35 Ind, Cas. 102,4 bdul Gafur. wid bdul 
‘Kadir, 22 P. R 1901; 114 P. L. Rt 1901 rand 
-Bulaki Mal v. G. J. Flryd, 10 Ind. Cas, 1094; 
27 P^R. 19:7: ri8 POW R. 191:; 191 "P.L, R. 
.I9gt1, considered. 

` Where ‘the :exact.status~of ‘the: parties-is- not in 
"dispute and. a mortgagee holding under.d:long.and 
.Oüerous mortgage. is. described “for .‘the:-moment 

as, a person -with- full title;-it! does-not-in-any way 

;amount to an admission-that his titlé-is something 
‘more than ‘that of a-mortgagee-and-cannot-estop 
‘the other party. from subsequently, showing setkat 
the title was one of.mortgagec. only. 

When a.period.is specified in a:mortgage-deed,;the 
Tight of redemption can-only.arise on the expiration 
.of that-period,.in the absence of. a;special condition 
entilling » the.,mortgagor to redeem. during the 

term -for-,which -the :mortgage..was- created. »So 
‘that, where, nothing more than a period-is:specified 
the onus lies on the mortgagor to prove :thatjhe 
can redeem before that period, and -not.upon the 
mortgagee to show that the .mortgagor .cannot 
0 so. 


` Bakhiawar Begam v. -Husaini Klianam, 33 Ind. 
Cas. 335: 36 A. 1957; 18 COW. N.586;26 M. Ly. 
474; 12:4^L: J. 473; 19 C. Li J :477; (1014) Mew. 
N. 411; 15 M^ L:T. “380; 16° Bom. L. R. 3445: 1 
L.W.813; 4rI. A. 84 (P; C, yifollowed. 
„Inthe. North-Western” Frontier. Province it. must 
be taken as settled law that the expression “sta 
mayad” or “ba ,imayad,”’ without qualification, 
in a mortpage-deed, means. that time is of "the 
evsence. ok tue .contract-and that the mortgagor 
cannot redeem before the expiry .of the ‘-term 
mentioned. in the deed. | 
A mortgage-deed executed in respect of a ‘house 
stated that the. mortgage was created jor .a^tepgm 
of.fifty .yeats, and that the. mortgagees : would 
remainin.possession till payment of the. principal 
and interest.. It then concluded !'Mayad -mandarja 
bala tak agar asal wa sud ada ‘ho jawe to bihlar, 
warna bad mayad makan mazkur pas murtahinan 


. basigha bat bil wafa ho jarga.” 


Held, that the mortgage could not be redeemed 
before the expiry. of.the fifty..years. Pesh DHANNA 
IRAM v., CHHABIL, Das '991 


—-——-—— “g, '9§—Latent »ambiguily— Extrinsic 
‘evidence, admissibility of— Evidence of intention 
and | user—Principle -applicable— Instruments, 
ancient and- modern. 


«When. an instrument, appears, on .the"face of'it 
.to be.free from. ambiguity, Dut upon the endeav- 
our; being made:to apply;it.to.the-persons or things 
‘indicated, it transpires that the words are equally 
applicable to:two or morespersons on. to: two. or 
„more things: there is. what-is called. a latentzam- 
biguity. This class of ambiguity, „sometimes 
„called an -equivocation, jis .not ;discovered till 
«the instrument ~comes:to:be applied to external 
circumstances, In vsuth .a case as -exttinsic 
.egidence „has created ,the ambignitv, .extrinsic 
, evidence;is.admissible.to re-solvs it; and ‘direct 
a&xidlenceiof intention „may be .given fer “the 
purpose of. ascertaiting which “of tthe-severaliper- 
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sons.or things.to.whom the words are applicable. 


was intended “to. bé denoted. 

The principle that.whén an instrument contains 
arm.ambiguity, evidence of..user.under it ‘may: ‘be 
giver in order to\show-the.sense in which the parties 
used thé: Iahguage employed, ‘applies to a modren 
as: well as ti an ancient. instrument, and. whére. the. 
ambiguity isipatent as well'as.; whére it'is' latent. 

. 09 CHAIRMAN, SBRAJGUN] | MUNICIPALITY . UV. 


CHITTAGONG Co. LiD., 37,C. L; J .242;. (1923), 2 


Y. R.(C).32 - | 
—v——. S,» 14 Receiving stolen. goods—Giilly 
knowledgé— Pyoof— Prisumptlion . 
" Where stolen property. is, traced to the accused’s 
. possession nearly two months'after thé théft, the 
' presumption cof*guilti under section Ir, of the 
Evidence Act-can hardly be applied." M<Ramoupu 
ATZAR 0. EMPEROR, 44 M: L..].243; 17 IW: 3705 
32.M:I. Ty" 318016923), A. 1: RI (M7363; 24 Sa 


‘Loy 426. 
— — S ILGS- Landlord and tenant—Tenant not 
lel. into possession—-Landlord’s title, denial 'of— 

Lease -from: co-shayer— Lessee when can: deny 

lessor's title:- 

"TH:rule:thàt:no' tenant can deny | his: landlord’s 
title? only applies :vhere- the tenant’ has bean let 
into' possession "by-such-landlord “and not: where’ 
thétenant-has:been-in*possession- previously.” 

Yerraguntla Seskachariu vo Mitkkumalla - Chin- 
niah, 23° Ind: 'Cas. 72x;reliédoon.- > E 

The ruiésthat^a person whó-takés-a- lease from 
one:of;several co-sharers cannotdispute:his lessor's 
exelusive-title-to receive thé-rent-or ‘sue in'eject- 
mentis also,subject to the abovementioned: quali- 
fication. «NL ANMIBI 0; DÈVI - 856 


t 








tion of-—-Court; power-'of.^ 
There is nothing ix section*154 of the Evidenc 
Act as-te'declating a witness hostile; that section 
merely provides.thát. the Court may in ‘its discretion 
* permit,'th&-person-who" calls: a ‘witness to put'any 
questions^to him which might be put in cross- 
examination by the-adversesparty: PO Barkum- 
TEA? NATHS CHATIORAJ Qs 
Dawa, (1922) A I. R*(P. C:) 4097: 44- MAL.. J. 
699727: C 1W--N1-797: 286 
—— —  — 8.4863 — inspection-o/ documents —— Burden 
of-tproof,: whether-affected— GivilProcedure- Code 
(ActV. ofax9o8),^s.. 115-— Enterlocutory- order— 
Revision: c 
' Whére- one'party callsifor and inspects. documents 
with-thesotheriparty thevlatter is-jentitled,' under 
sectiomv1630f ‘the: Evidence Act; to: have- such 
documents-exhibited, but such ‘exhibiting: is ‘always 
subjéct:to'proofvof-execution and. genuineness- 
Settidn: 163 of the. Evidence:Act:doesnot render 
proof of the documents: to be exhibited unnecessary 
ot;altersthe ¢normal.. incidence: of; that - burden: 
A-Court which diverts from the normal course 
in ssuch.2-case. and :wrongly.-throws:-the'burden: of 
proof on the. party inspecting instead: of on-:the 
party relyingion thé:dócuments commits. a-material 
irregularity and’ the:order is liáble:to be set aside 
a 115 of the Civil-Procedure 
ode, | 
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‘the discovery , procedure .ot only . aftererthe. trial 
has begun.: M .RaJAGOPALA 2AYY ANGARU. RAMA= 
NUJA AYYANGAR, . (1923). MW. N.- 292;.18 Li 
Wi 165; (1923) A. I. R. (M.) 607 . _ 459 
Execution of decres, application foy—Ceontinu- 

ation cf previous:application—Conditions requtstié 

— Lest. 

In order to. entitle’ a-decree-héidér-to clnimsthat 
an application should! bé-regarded:ds a contifuation 
of:a previous’ applicationiitwo conditions must bé 
satisfied, i first;-thati the-previous application: was 
dismissed for no-fault}:oridefault on his: part; and 
secondly, that the.subsequent-application'is^simi-' 
lar-in' scope-and character to-thié^previous-appli- 
cation. t, Tó:determine-this-- latter4a:fair’test- to- 
apply: would. be-to. see-ifrthe»: decree-holdet: could 
have’ got.ithe.relief-iu : the: previous vapplicatión. 
which::he:subsequently: claims.. Paf'4DXtAROHAR- 
Sinci-v, Ram PRASAD NARAYAN ° SAHI 1 P; I; 
R139 + 4 $6 2° 
——— — -Beneficial owner of decree, whether entitldd: 

to join-im pending execution proceedingsi-.. — -. 

Parties should bé-allowed'to join:the' record when 
tüeir-rights are in’ danger: 

A person beneficially- entitléd to -the-früit$^ ofa 
decree*is.entitled:to be made.:a party-in pending 
executionuproceedings instituted bythe bénamiday 

de?ree-holder;: ALS RUKMANT AMMAT, -v RAMA- 
CHANDRA THOND AMAN. SAHIB, 17-15. W5-'673) 4 
M.-L. J122; (1923) -AsTIRe(Mygr7- 85d 
——Décree: directing. paymentduring.- fixed 
period — Cowrt" closed. on < last-: dale-—Páyment 

into Court on re-opening day, validity of-—General . 

Clauses,Act (X of 1897), .s.-1o, applicability 

of-—Liimitation ..Act (IX of;1908),..s.4, appli- 

cability of. 

Where a person is required under a:decree- to 
make a paymentin favour of another, a payment 
into Courtis a valid'Compliance with' thé'decree. 

Wana Ravji v. Natu" MWrha,7 "1nd. Cos.- 992; 
35:B. 35; 12 Bom: L: R--818, followed? 

The ‘law: does not“ compel a man”to do^ that 
which! hé cannot possibly perfórm^"and:the'clós- 
ing of a Court cannot: prejudice a matin’ doing 
an act required to- be done in Court;. 

A decree for joint "possession. was ‘passed sub. 
ject‘to the payment'ofa fixed^sum by ‘one: decree- 
holder to:thé'other'by*a certain*date:^ Thé! period 
expired while'the Court was closed’ and the.money 
was deposited: into Court-on the day it re-opened: 
THe-question was whether the payment.was'itood i: 

Heid, (1) ~ that'the payment" undér-the' decree 
could" validly “be: made into Court; 

(2). that the'Court-being closed on the: last-day 
of payment; the: payment'-was in:time, on the 
general- principle" that *the"law "does- not^compel 
a man to"do'that which hé cannot'possibly perform; 

(3) that -the fact that -the payment could “be 
made out’ of ‘Court: would 'not'affect ‘the case; 

Balkrishna: v7 Timay 12 Indi Cas. Sro; 7 N: In 
Ri:176fóllowed?“ : ; 

Sheodas. Daulatram ‘v. Naraiyan vA séji;"t2 Ind. 
Cas::811;° 30 Br 2068513, Bom L RO 1zr53; not 
followed. - 
that “section ’ xro "of thé . General 'Clauses 





Quaere—Whethéresection 163 ofthe Evidence Act"or-section 4: of the Limitation “Act had= ne 
Act is! applicable.. to. documents‘ produced'under application: to” the’ case.:" 
£ SEM ; a: : 
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Wana Ravji v. Natu Murha, 7 Ind. Cas. 992; 35 
B. 35; 12 Bom. L. R. 818, not followed. N DHANU- 
SINGH v, KESHEOPARSHAD, ION, L.R. 116; (1922) 
A. I. R. (N.) 246 388 


Instalment decree— Entire sum payable 
on default— Acceptance of instalment after default 
—Waiver— Limitation, operation of. 
Plaintiff obtained a decree on 29th February 

1916, for Rs. 6,562-8-0 payable by monthly instal- 

ments of Rs. 50. It was provided that in case of 

failure to pay any six instalments the whole amount 

due under the decree would become payable. 

No payments were made till 9th April 1917 when 

defendant paid Rs. 5,500; he made a further pay- 

ment of Rs.4000nI9th January 1918. On 27th Sep- 

tember 1919 plaintiff applied to execute the decree 

for the balance remaining due, butit was objected 

that, as the whole sum due under the decree be- 

came payable in August 1916, by which date 

there had been a failure to pay six consecutive - 
instalments, the application was barred by 

limitation. P. however contended that, on account 

of the payments ‘of 1917 and 1918 a waiver, 
should be inferred by the Court: 

Held, that the application was barred by time 
and that from the mere fact of the payments 
it could not be inferred that the parties had come 
to an arrangement that there should be an agree- 
ment for a new period of limitation. B HANSRAJ 
GODHAJI MARWADI t$. BAPU  KRISHNA2SWAMI 
PILLAI, 25 Bom, L. R. 153; (1923) A. I. R. (BJ) 
207  . | 275 





— Sale— Application for postponement of 
sale-— Order declaring that if- fresh postponement 
was applied for damages would be awarded, 
legality of—Order, whether executable. 


One of several judgment-debtors applied for 
postponement of an execution sale. The Court 
‘granted the application on payment of costs and 
also directed that if a fresh postponement was 
asked for damages would be awarded to the 
decree-holder at a certain rate, Subsequently, an- 
other judgment-debtor applied for postponement 
of the sale in respect of one of the properties in 
which he was interested and this was granted. 
After several applications for execution had been 
made, two of the judgment-debtors again 
applied for postponement of the sale. This was 
granted on payment of costs but the Court made 
an order that damages at the rate mentioned in 
its first ordershould beincorporated in the account., 
This order was subsequently modified on the appli- 
cation of the two judgment-debtors who had made 
the last application and the Court directed that the 
decree-holder would be at liberty to recover the 
damages by a separate execution and that they 
‘should not be incorporated in the account. The 
decree-holder made an application for execution 
of the first order for realisation of the damages 
more than three years after the date of the order 
directing the inclusion of the amount of damages in 
the account , but within three years from the order 
,modifying the previous order and directing 
separate execution for realisation of damages: | 

Held, (x) that the Executing Court had no juris- 
diction to direct that in the event of a fresh ap- 
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plication for postponement damages would be 
awarded to the decree-holder; 

(2) that the order having been made on the 
application of one of the judgment-debtors was 
not binding on the other judgment-debtors; 

(3) that the second application for postponement 
of the sale having been made by another judgment- 
debtor in respect of the property in which he was 
interested did not attract the operation of the, 
order directing the award of damages} 
` (4) that none of the orders passed by the Court 
actually awarded damages to the decree-hokier 
against all the judgment-debtors, so that noneof 


. the orders was capable of execution; 


(5) that, assuming that the first order was capable 
of execution and thatit cameinto operation when 
the second application for postponement was made‘ 
the application for execution was barred by time 
having beeu made more than three years after 
the date of the second application for.postpone- 
ment; 

(6) that the last order directing that the amount 
of the damages should be excluded from the 
account and that the decree-holder should be at 
liberty to realise the damages by a separate exe- 
cution did not operate to give a fresh start of limi- 
tation to the decree-holder inasmuch as it was 
made onthe application of two of the judgment- 
debtorsand not of the decree-holder. Pat J AMIL 
AHMAD v. KESHO Das, (1923) Pat 202; (1023) 
A, I, R (Pat) 407 1035 
————— Sale— Objection io jurisdicsion, whether can 

be taken after sale. 

An objection that the Executing Court had no 
jurisdiction to sell certain property, cannot be 
taken after the sale has taken place. Pat HIRJI 
JIVRAJ BALDEO v. RAMJAS AGARWALA 0 
— Satisfaction out of Court—Satisfaction 

not certified—Suit to restrain decree-holder 

from executing decree, maintainability of— 

Execution, if can be stayed. See CIVIL PROCE- 

DURE CODE, 1908, S. 47, O. XXI, RR. 203), 29 98 
Execution sale— Identification and sale of wrong 

property, effect of—Misdescription of property 

sold, effect of— Auction-purchaser, position of. ' 

If the description of a piece of land in a Co 
sale is such that it identifies the land, for instance,” 
if the description would appiy to some other land 
than that which it was intended to sell, the pur- 
chaser at Court-auction can get no other land than 
that so identified. If,on the other hand, the land 
is clearly identified but wrongly described, the 
misdescription must be treated merely as an 
irregularity and the sale at the auction will stand 
good. M VENKATARAMA IYER v. XLUMALAI 
NAICKER, 44 M L. J. 357; (1923) M. W. N. 217i 
77 Le W. 4021 32 M. L. T. 246; (1923) A. I. R. ied 
442. l 20% 
Fatal Accidents Act (XIII of 1855), s.-1—Damages, 

ascertainment of. j 

Under section 1 of the Fatal Accidents Act, . 
the person suing for compensation is not entitled 
to claim anything on account of the pain or suffers 
ing caused by the death, but only for the finat- 
cial loss sustained by the death. - 

The proper way of assessing damages in such 





a case is to form some estimate of what the v alung 
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of the continued life of the deceased would 
have been to the plaintiff and how long it was 
Probable that it would continue. 

The fact that the accident was an extraordi-, 


nary or an unfortunate one is. entirely irrelevant, 


so far as the amount of damages to be awarded 
is concerned, M Soura INDIAN INDUSTRIALS 
Lp. V. ALAMELU AMMAL, 17 L. W. 495; (1923) M 
W.N. 344545 M.L.]. 53; (1023) A. I. R (M.)565 632 
Fraud— Fraud | accomplished — Estoppel— Equity 
.. Defence of in pari delicto. ° 
. ln all cases where a plaintiff is relying upon a 
deed, the. defendant is entitled as of course to 
giye evidence of the circumstances under which 
the doctiment came into existence. When those, 
‘circumstances embrace and include an allegation 
of a joint fraud by both plaintiff and defendant, 
“the particulars of that fraud must be pleaded; 
.and,it is then the duty of the Court to look into 
„the matter, and if the Court comes to the conclusion 
that the parties were actiug together with a view 
to perpetrate a fraud, and did in fact perpetrate 
.that fraud; and that there is no difference in the 
degree of guilt of the plaintiff (who is asking the 
Court to give him some help) and that of the de- 
fendant the duty of the Court is not to assist either 
party: in other words, the duty of the Court is 
to dismiss the claim, because the Court having 
then iu its knowledge that it has before it two 
persons equally guilty of fraud will not assist 
either of them. A VirnavaT HUSSAIN v. MISRAN, 
21 A. L. J.303; 45 A. 3c6; (1923) A. I. R. (A) 
504 os 92 
——— buit to set aside decree-—Discovery of 
' fraud—Cause of action. See LEWERS PATENT 
(MAD) Cr. r5 ent 2 0 9829 


Frontier Crimes Regulation (IIT of 1901), $s. 8, 
à vapeur under s. 8 "during pendency. of 
~ shit, legality of— Jurisdiction of- Civil Courts, 
' whether ousted. 7 ` 
There is nothing in section 8 of the Frontier 
Crimes Regulation or in the Regulation as a whole 
which makes any distinction between proceedings 
taket under tHe section between British subjects 
or between other persons. l ^ 
No Officer exercising the powers of a Deputy 
Commissioner under section 8 ‘of the Frontier 
' Crimes Regulation can legally make a reference 
to.a Council of Elders under that section if a civil 
suit is already pending between the parties regard- 
ing the dispute between them. 
. An-illegal proceeding under section 8 of the 
Frontier Crimes Regulation cannot oust the juris- 
diction of a Civil Court to continue the trial of a 
‘civil suit which has been legally instituted before 
it prior to any proceedings under section 8 of the 
‘Regulation. Pesh Smam Da4s-BurM SAIN v. KALU 
RAM-BASHESHAR N ATH rg 927 
General Clauses Act (X of 1897), s. 10, applicability 
of. Sve EXECUTION OF DECREE . 388 
' Government of.India Act (b & 8 Geo. V, C.61, 
s, 107—Madras Agency Rules, 3920; y. X I V— 
Transfer from Agency Commissioners Couyi— 
. .Pomer of High Court—District Court, whetner 
-~ Coust.of superior or equal jurisdiction to that 
C of -Agency Commissioner.. OORS Et 


y- a 
"un M at ` » 
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r et 


11045 
Government of India Aci—concld: 


.The general power of the High Court to transfer 
a proceeding from the file of a Court which is not 
subject to the Civil Procedure Code is conferred 
by section 107 of the Government of India Act, 
and is exercisable thereunder subject to the fulfil- 
ment of two conditions; (1) that the Court from 
which the transfer is made is subject to the High 
Court’s appellate jurisdiction, and (2) that the 
transfer is made to another Court of equal or 
superior jurisdiction. 
Under the Madras Agency Rules of 1920, the 
High Court has appellate jurisdiction over the 
Court of the Agency Commissioner and is, therefore, 
a Court of superior jurisdiction to that of the 
Agency Commissioner but a District Court is not 
of “equal or superior ” jurisdiction to that of the 
Agency Commissioner. , 
Accordingly, under section 107 of the Government 
of India Act the High Court can transfer a case 
from the Court of the Agency Commissioner to 
itsown file but not to the file of a District 
Court, M MAHARAJA OX JEYPORE v. CHETRU- 
CHERIA GANGARAJU, (1923) M. W. N.277; 17 La 
W. 5:17; 32 M. L T. 269; 45 M-L. J. 8; (1923) A. 
I. R. (M.) €04 240 


Grant—Gvratni of village in inam-— Grant, whether 
of both warams—-Presumption— Occupancy rights, 
existence  of— “Mauza, implication | of— . 
" Kadims, " implication of. — i 
The grant of a whole village in inam will not 

be presumed to be the grant only of a melwavam 

interest unless it is shown that the Audivaram 
interest was already in the hands of some one else 
than the donee. A NE ZA 
Suryanarayana v. Patanna, 48 Iud.. Cas. -689; 
-41-M. 1012; 25 M. L. T. 30; 23, C. W. N. 273i 9 
L. W. 126;29 C. L. ]. 153; U. P, L. Re (P. C.) 
31; 36 M. L. J. 585:45 1. A.209;21 Bom. I. R. 
547; (1919) M. W. N. 463 (P. C.), followed, ^ PC 
7 The word ‘‘Mauza” does not necessarily import 
-the existence of occupaay raiyats ontheland, |. 
Subrahmanya Somayajulu v. Sestnayya, jo Ind. 

Cas. 729; 16 L. W. 462: (1922) M. W. N. 614; 3I 

M, L. 7.347; (1923) A. L- R. (M) r, followed. " 

' The mention of there being '' admis" ina 
village does not convey anything as to the exist- 


* t 


. 


v. TAVVALA SURYA Rao NAIDU, 17 L. W. s 


.45 M. L. J. 41; (923) A-T R. (M.)'023 ' 


Saranjam grant—Presumplion-——Grant far 
political — services—— Revenue, payment of, 4o 
grantees— Grant, nature of—Saranjam grant, pre- 
sumption of, suit againsi— Civil Courts, juris- 
diction sda er E consiyuction of—Privy 
Council, practice of. A 4j 
A grant $^ savanjam may be either of the soil 

and the whole revenue derived from it or a grant 
of the royal share of the revenue only, Although 
it may well be that it is ordinarily a grant of the 

‘royal revenue only, there is no’ such presumption 

and in each case it must be determined upon the 
facts what was the quality of the original grant. 

A saranjam, grant was: made by the _ British 
Government in respect ol political services. The do- 





" cuniénts connected" therewith contained no sugges: 


*$ 
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tior anywhere that what was conveyed was merely 
the royal share of the land revenue; on the contrary, 
“they-assumed‘that the revenue of the lands was 
conveyed to, the grantees and the amount of the 
nazvana levied from time to time was based on the 
yearly revenue of the estate; there being no sugges- 
tion that the revenue derived by the occupant, 
äs “distinct: from saranjamdar, was not liable to 
nàgrana voc | 
„Held, that the original grant was a grant of the soil: 
-~ 'The'right of the Government to resume 
sdvanjam grants cannot be questioned in a Civil 
Court: -> 
“It Has not been a practice of their Lordships 
of the Privy Council to construe the pleadings 
too strictly or to' exclude a plea, which is not 
embodied in the plaint, from being made an issue 
in the'case. P OSECRETARY OY STATE FOR INDIA 
v Laxmr BAI, (1923! A. IR (P. C.) 617 L. W. 
405: 44 M, L. J.471; 32 M. L. T. 111525 Bom. L 
527737 C. L. 7.404; 47 B. 377 898 


Guardians and Wards Act VIII of 1890, s, 19 
— Minor sous—Guardianship— Father, appoint- 
men? Of. 
.. Where the parties are uot European British 
Subjects, a Court is not authorised to appcint 
or declare the father as the guardian of his minor 
children. Thefatheris the natural guardian and 
does not require appointment. UB RAMZAN KHAN 
‘vy MARIAN BIBI, 4 U. B. R (1922) 146; (1923) A. 
I R. (R.) zzo >` - 200 





Hazara Settlement Rules ‘Regulation I of 1872), ° 


8. 60— N.-W. F. P. Regulation (VI of 1901), 

dI MU. de of—Settlement of 1871, entries in, 

.- valie , of—~ Adverse possession—Morigagory and 
. + "IOrtaagee, . . : 


. 5 It is straining làngüage to speak ‘of rights ds 
having become vested or claims having be- 
. come barred merely by reason of the existence of a 
law Which invésts certain evidence with a character 
‘different from that which attaches to similar 
evidence ‘ini other cases. A 
, Section 60 of the Hazara Settlement Rules of 1872 
did not lay down any thing more than a rule of 
evideüce, and it was open to the Legislature to 
"abrogate that rile and : 
the guidance of Courts. 
. The Legislature lias unrestricted power to revive 
even.a lapsed title, if it makes.a special law which 
“distinctly -allows such a revival. ` 


'._, Section, 3 of Regulation VI of rogor has the full 
force of law and the Courts are bound to comply 
with its provisions and tò regard the records of the 

, Hazara Settlement of 1871 in exactly the same 

; ap E. SAVE rain the saine value as 
he records of any other Settlement in th 

“Gr the N.-W: F. Province. pee 


-H 
` 


a - ey 2 "æ 


.. À ñiortgagee who comes into possession as a 

.inoftgagee; cannot force the mortgagor to come 

into Court and to sue for redemption merely by 

_ asserting 4 proprietary title. ` 

' 7 No utiilateral act by either party to a mortgage 
. San Prejuuice the title of the other, Pesh CHuLAM 
HAIDAR SHAH v. Bazip SH wa: ~ "^ ^ 989 
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Hindu Law v. custom—Thalian caste in Malabar— 
Impartibility of eslate— Burden of proof— Il- 
legitimate son— Inheritance. ; 

There is no presumption of law in favour of im- 
partihility of property amongst the members of 
the Thattan caste in Malabar. They are Hindus 
and the Courts have to apply to them the prin- 
ciples of Hindu Law unless and until prooí of 
custom to the contrary has been established. 

The Makkathayam Law which the Thattans 
follow corresponds in the main to the ordinary 
Hindu Law and prima facie involves partibili! y. 

To prove a custom of impartibility, there must 
be established a uniform, continuous, and definite 
practice submitted to for so long a period thgt it 
should be accepted as an established governing 
rule of the caste. 

An illegitimate Thattan son would be entitled 
to a share in-the joint family property by showing 
either that he is a Sudra forthe purposes of the 
Hindu Law, which prima facie applies to his caste 
or that his caste follows Sudra custom in the 
matter of the inheritance of an illegitimate child, 
M Kunut KuTfY v. RAMAN, 44 M. L. J. 274; 
(1923) M. W. N. 173; (1923) A. T. R. uM.) 452; “6 
M. 597,18 T. W. 525 145 ' 


—— ——— Earnest money paid to father, recovery of 
— Personal decree against sons— Prous ob igation. 
In a suit forthe recovery of earnest-money against 
the sons of a Hindu father with whom the con- 
tract for sale was entered into and who died prio: 
to the filing of the suit, it is not improper to give a 
personal decree against the sons, inasmuch as 
the father having died the sons are under a pions 
obligation to discharge his debts. “A MUNSI 
BABU V. KOER KAMTA SINGH, 21.A L. J. 255; 
90. & A. I, R. 429; (1923) A. L R. (A) 3:1 
43 Ag 378. 86 
— Adoplion— Agé: of adoption —Putreshti 
jag ceremony, whether necessary— Parent swing 
in adoption whéther must~sit on bedi— Widow, 
power of, to give in adoption —M otive for adoption 
— Public policy. 
The passage attributed to the Kalika Purana, 
which lays down that a boy to be adopted must 
be below five years of age, cannot be relied upon 
as authentic, and the adoption of a child over 
five years of age, is permissible under Hindu Law. 
Ganga Sahai v. Lekivaj Singh, 9 A. 253; 5 Inds 
Dec. (N. 5.) 904, relied upon. — i 
` The putreshti jag Ceremony is not essential to 
the validity of an adoption even amongst the re- 





.generate classes. 


Once it.is determined that an adoption is other- 
wise valid, provided, the upanayana ceremony, 


‘the culininating point of the second birth, Has 


not been performed, although the other initiatory 
rites, including tonsure, have already taken place 
in the natural family of the adopted son, the 
necessity for the putreshti jag ceremony dis- 
appears. 

It is not necessary for the validity of an adop-. 
tion that the person. giving in adoption should 
actually sit upon the dedi during the dalta homa 
ceremony. 

Under the Hindu Law a widow can give her 
son in adoption if ber husband--Has during his 
lifetime given his consent to it. Se 
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A mother may give'her son in adoption even 
without her husband's express consent, in cases 
where such consent cannot be obtained, as where 
he is dead or has joined a religious order. 

The mere fact that an  adoptor had mixed 
motives in making an adoption is not sufficient 
in law to render the adoption invalid. The pre- 
sumption is that his motive was the ordinary one 
which operates in such cases. If in addition there 
were other motives of a worldly nature which also 
induced him to. do that which he had an absolute 
right to do, this would not in any way affect the 
validity of his act. E 
' Public policy does not concern itsef with th: 
motives: which induce a! person-to exercise his 
lawful rights withoüt risk o! itijury to ary’ body: 
Pat Maxonp DEB- v. JAGANNATH JENAMGNE, 
(1933) Pat. 97; 1 P. L: R. 201: 4 P.L. T. 427;2 
Pat.469; (1923) A. I R. (Pat) 423 ` 290 


nanam mn Adoption-— Invalid adoption-—-Subsequent 
adoption into. another family. " 

- An adoption must either be effectualfor all pur: 
poses ora nullity’ An ` invalid ‘adoption is no 
obstacle to the person who was taken in adoption 
from being validly adopted into. another family. 
B BHAU ABAjI DESHPANDE v. Harr RAM- 
CHANDRA, 25 Bom., L. R. 411; (1923), A. 1. R. 
(B.) 301 l 631 
p Alienation—Sale by father—Considera- 

tion partly for necessity—Suit by son lo set 
aside sale—Decree, form of. l 
. In a suit by a Hindu son to set aside a sale 
by the father, if it be found that a part of the sale 
consideration was valid and a partinvalid, the 
decree to be passed should be one for possessign in 
favour of the plaintiff subject to his paying to the 
urghaser so much of the consideration as was 
required for legal necessity. A DWARKA RAM 
v. J HULAI PANDE, (1923) A I. R. (A) 248; 45 A. 
423 134 


wn — ——— by  widow-——Legal mecessity— 


Regitals in deed, value of. 
Inthe case of an alienation by a Hindu widow 
the recitalsin the deed assume greater importance 
py efflux of-time, especially when proof of actual 
eenquiry into the necessity justifying the deed be- 
comes unavailable. But where the transferee 
‘from a Hindu widow happens to be alive and is ex- 
' amined and disbelieved on the existence of a neces- 
“sity for the loan, no presumption in favour of such 
a necessity can be drawn from the mere fact of 
„a recital to that effect in the deed. 
Thefactthatabondistaken by a Hindu widow 
din lieu of a portion of the consideration for an 
“alienation by her negatives the existence of anim- 
.mediate necessity for that money. O QAMAR 
JEHAN BECAM v. BANSIDHAR, 9 O. & A. ETOT 
$ XY 7 
2 Beduest— Annuity charged in favour of 
© “daughter and then her son— Annuity, whether 





tU! death— Annuity made payable -out of estate— 
_Charge, creation of. | 

An annuity charged on his estate by a testator 
hnd made payable to -his daughter-and after 


her death toher son, is operatiye under Hindu Law 


* 
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operative in favour of son born affer testator's ' 
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even though the son might-be born after the dezik’ 
of the testator ; a grant of this description does not: 
violate the rule against remoteness. EMT 
A grant such as theaboveis a right of :propettr, 
and as it is an incorporeal right, the test of validity. 
in each case is whether, under the circumstances, 
the doner has sufficiently indicated an intention 
that the transfer shonld take effect as a coroly 
and with that intention has don all that is'practic- 
able by way of transferring such indicia of property. 
as may be in existence. 7 


Where under a Will an annuity, is made payable 
ont of the estate.of tho testator, it shows an inteu- 
tion to create a charge on the property.. € 
eT MOHAN: v. GIANESYAM CHAUDRURY; 
37 C. LJ. 428; (923) A: 3. R. (C) 27; 50 (C) 
uci roue eo dg 
— —— — Inheritance— Divided ,sons and grandsons. 
. The right of divided, sons, and, .grandsons and 
great-grandsons of the last male.owner to succeed 
to his divided property, is the same as in the case 
of undivided ‘sons... B GANGADHAR NARAYAN v. 
IBRAHIM Bava, 25 Bom. L. R. 197; 47 iH. 556; 
(923) A. E R. (B.)265.. 4. -~ 807 
—— Jains — Adoptions effect of —Civil Procedure 
* Code :{( Act V of 1908); O. X X I I, r. 3— Death 
- of plain ff—Substitution, 'lime for, 'éxtension*of 
` — Appellate | Court, -interference by—Guardian 

and: minor——-Guardian, whether irustee— Power -o 
guardian to. charge property of minor, >- > 

There.is no warrant for the proposition that 
Jains cannot adopt in the Dattaka form ot that 
an adopted son among Jains .cán, in no case, 
become a member of the family of his adoptive 
father. VN oO eee 

Itis open toa Court to extend the time for the 
substitution of the representatives of a deceased. 
plaintiff and, when it has so extended the time 
and effected such substitution an Appellate 
Court should not interfere with the exercise of its 
discretion. l ~ Be Nee. 

A guardian of a minor may be agusi trustee for 
certain purposes, for instance, in respect of money 
received by him on behalf of his ward, but he cannot 
incur expenses to any extent he likes without 
seeking the intervention of any Court, in the hope 
that he would be allowed to create a charge on the 
property of the minor to that extent. L Gopr 
MAL v. PANNA AL oo RN 424 
Joint family— Agreement by manager to 

urchase immoveable property—Specific -pcr- , 
ormance, whether'can be enforced against‘ sur- 
viving co-parceners. See SPECIFIC RELIEF ACT, . 
1877, $.27 ` ee 
————————— Alienation, invalid, by co-par- 
ceney— Partition — Alienated property taken- into 
accouni—Subsequent suite to recover. property, 
whether maintainable. ; Nd AE 
It is only in his capacity as co-parcener tliat a 
member of-a joint family can.sue for joint family 
property..unlawfully alienated. His suit must 
be in the nature of a partition suit.: But once 
there has been a general partition in ‘which 
the property in question and. the sale of it 
has been taken into account, the parties to “that 
partition cease to be co-parceners and none 
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of them has any right to sue to recover the property 
alienated. .M DuraisaMI IVER v. SUBBARAYA 
e IVER, 17 L. W. 348; (1923) M W.N. 242; 32 M. 
o Xs. T. 277; (1923) A. L R. (M.) 442 929 
-— Joint: family — Alienation — Necessity, 


absence of—Share of ahenor, whether can be 
charged. i 





Where a mortgagee or purchaser - from the 
karta of a joint family enquires into the necessity 
‘for the loan or the sale and satisfies himself by 
an honest and bona fide enquiry that the necessity 
exists, the law completely protects him; for it is 
nota condition for his. successin any litigation 
which may arise out of the transaction that he 
should prove the existence of the necessity. It is 
sufficient if he proves that he made an honest 
enquiry and was satisfied that the necessity exist- 
ed. If he fails to make such an enquiry, the Court 
‘will not'raise an equity in his favour, merely be- 
cause ‘the alienor made a representation to him 
that he had power to charge the joint family prop- 
erty. When, however, there is'a further under- 

taking by the alienor that he would make good 
the representation by partition or' otherwise; 
the Court has power to compel him to-do that. 
which he undertook to do. But where there is 
no.such undertaking it is impossible.for the Coutt 
to direct that the members of the joint family 
should hold the family properties in definite shares 
, and that the share of the alienor should remain 
‘ charged with the payment of any money to the 
mortgagor or the purchaser. Pat J ATAD HARI SINGH 
v, DUKHI SINGH, 4 P.L. T. 64; (1923) A. I. R. 
(Pat.) 197 . so 1053 


Debt incurred by manager on pro- 
nole— Family, liability of—Pleadings—Suit on 
pro-note against manager of Hindu family— 

` Claim on debt itself— Amendment of plaint. 
- Although the members of a joint Hindu family 

‘are’not liable in a suit on a promissory-note signed 

by one of the members of the family as manager 

in his own name, they would be liable in a suit 
for the debt which was due under the note. 

A suit based on.a promissory note signed by the 
manager of a joint Hindu family cannot be treated 
by the Court as a suit for the debt for which the 
' promissory note was passed. The plainttiff, if he 

wishes: to make other members of the family 
liable, must ask for an amendment of the plaint at 
the earliest opportunity. B VITHALRAO SHESH- 

''GIYRIRAO MOKTESAR v. VITHALRAO SONDEKAR, 

25 Bom. L. R. 151; (1923) A. I: R. (B.) 244 942 


Loan vaised by adult members 

— Necessity, presumption of—Pre-emption decree, 

. amount due under—Debt, nature of. 

Where all the aduk members of a joint Hindu 
family join in raising a loan on the security of the 
‘joint -property of the family, that is sufācien 
to raise a presumption of necessity. ve 

The amount payable under a preemption 
decree is a debt for which the manager of a joint 
‘Hindu family is justified in borrowing money on 
. the security of the family property. O SHAMSHER 
"DATI.SINGH v, Lanta SINGH, .9 O, & A. L.R. 
7259 — 0s 0. 1000 
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-professed to convey to him. 
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Joint family— Molgage by father in lieu of 
antecedent debts—-Pious obligulion of sons to pay 
—Oudh Civil Digest, bara. 267— Legal Practi- 
tioner—M oney-lending business — Professional 
etiquette — Contract, validity of. 
Wherea morgtgage: is executed by the father 

of a joint Hindu family, in lieu of antecedent 

.debts, the sons are under a pious obligation to 

pay the mortgage debt unless it is shown to have 

beentainted with immorality. 

The disability which attaches to a legal practitioner. 
under paragtaph 267 of the Oudh Civil Digest in re- 
gard to doing money-lending business does not flave 
the effect of rendering any contract, by which he 
lends money to a person belonging to the district in 
which he is practising, void and unenforceable, 
The question in such cases is really one of profes- 
sional etiquette rather than of public policy and 
the contract cannot be regarded as invalid. 
RAM SINGH v. RAGHUBANSA, `. (T923) A. L R. 
(0.) 353 90.-& A, L. R. 29; 26 0. Ci zor ^ -87% 


——— Morigage of joint property by 
, manager— Necessity— Burden of proof. 

. Where the manager of a joint Hindu family 
mortgages joint estate, it is incumbent on the par- 
ties supporting the mortgage to prove that the 
money raised on the mortgage was required for 
family purposes; and where the mortgage is for 
carrying on a family business, it is not sufficient 
for the mortgagee to prove by evidence that the 
mortgagor was carrying on ‘such business. He 
must show that the money was required for such 
business. B VITRA; YESHWANT v. SHIVAPPA 
MALLAPPA HOSMANI, 25 Bom, L. R. 323; (1923) 
A. L R. (B.) 265; 47 B. 637 659 

9 


— —— ——— Partition— Adoption of divided 
member—Properly, whether divested. 
Under the Hindu law where amemberof a foint 

Hindu family has obtained ‘an absolute right to a 

share in the family property on partition, the fact of * 

his adoption subsequently into another family 

does not divest him of the property which had 
come to him on partition. B MAHABRLESHWAR 

NARAVANBHAT v. SUBRAMANYA SHIVRAM, 25 

Bom. L. R. 274; 47 B. 542; (1923) A. I. R. Gog, 


E ————— property— Alienation by ond 
co-parcener— Partition — Allotment of alienated 
portion— Alienee, right of. 
Under the Hindu Law, a purchaser from one 

member of a joint family of property which be-. 

longs to the family can enforce the sale only by 

‘a partition of fhe entire family property, and ‘if 

in such partition the property sold can, with due 

-regard to the interests of the other sharers, to the 

debts due by the family, and to the equitable 

allocation of the various items of family property 
to the shares of the several co-parceners, be wholly 
allotted to the vendor’s share the purchaser will 
be entitled to the whole property which the vendor 
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-. This tight of the alienee does not depend on 
whether a suit was first brought by him for a par- 
tition. of the- whole joirt property or by the 
other;co-parceners against him for. a partition of 
“a part. .. MEL NE 
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Even in a suit brought by the son fot his share 
of the alienated property, it would be open to tue 
Court on the application of the alienee to decree 
a general partition in which this principle of equity 
would be applied. , 

The principle applies not only to a case where 
the alienor purports to sell the property as his 
own but also where he sells it cn behalf of him- 
self and on behalf of the other co-parceners. 

The mere fact that the alienes knew or must 
have known that the alienation was not for neces- 
sities does not affect his right in equity. M 
DPavop BEEVI AMMALV. RAMAKRISHNA ÁIYAR, 
44 M.L. J. 309; 17 L. W. 332: (192 ) M. W.N. 
202; 32 M. L. T. 263; (1923) A. I. R. (M.) 46; 81 


———-— Joint family —Separation in food, residence 
and worship—Partition — Presumption—Enjoy- 
ment of family properties by divided member— 
Ousver—Parvital partition. 


waren y 
* Va u T* ow ^h. ov 


From the separation of the members of a joint 
family in food, residence and worship, owing 
to the fact that in order to manage the family. 
business and property at different places the mem- 
bers had to go to and to live in those places separate- 
ly, it does not necessarily follow that the family 
had divided. 

- Where a member of a Hindu family who is divided 
in status fromthe other members is in enjoyment 
of a portion of the family properties, while other 
members enjoy other portions, he is not, in Jaw, 
excluded and ousted from these other portions, 
so as to disentitle him to his share of those portions, 
however, long may be their enjoyment by others. 

Kumarappa Chettiar v. Saminatha Chettiar, 52 
Ind Cas. 470; 42 M. 431; 36 M, L. J. 612;,(1919)M. 
W. N. 328, relied on. 
` A family may remain joint with regard to some 
ptoperties after a separation in regard to the others. 
Therefore, the mere fact that there.has been a 
partial partition of the family property does not 
effect the rights of the parties to sue for partition 
in regard to other properties which remained un- 

vided. L BHAGWAN Das v. PARBATI, (1923) A. 
I. R. (L.) 569 ? 


——-—-— Separation, whether should be. 
formally froved— Residence in same house and 
common purse— Inference. 

It is not necessary that definite evidence should 








be given of a formal agreement between the mem- 


bers of a joint Hindu family to enable a Court to 
hold that a separation has taken place. 
inference of separation having taken place 
may be drawn from the acts of the members 
without any proof of a. formal agreement. 
But where they are found living together in the 
same house and meeting their expenses out of a 
common fund it would require very strong 
evidence to lead to the- conclusion that they had 
put an end to their state -of jointness. Pat 
T ARINI PRASHAD SINCOHV, NUNU PRASHAD EIE 


——— —— Trade debis——-Minor, shave of, 
. hethar Uatle—Céisil Procedure Code (Act V 
. of 1908), Se 34—- interest at contract rate during 
; pendency of suit—Discvation of Court, 


we 
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Where the managing member or any -other_ 
accredited agent of a Hindu trading family who 
carries on the family trade contracts debts for | 
bona fide trading purposes, the creditors are entitied 
to proceed against the whole family property 
including the shares of minor members, and such . 
liability is not confined to the assets of the business,” 
In cases of such trading families, the trade assets 
are not limited to the good will, stock in trade 
and outstandings of the business but comprise 
the entire family propertics, in the absence of 
evidence to show that the trade was carried on - 
without reference to the family property.. 

Sanka Krishnamurthi v. Bank of Burma, 11 
Ind, Cas 79; 35 M. 692; (1911) 1 M. W. N. 385; 
2iM.L.J. 620;11 M. L.T. 56, Ramlal Thakursi- 
das v. Lahshmichand, x B H. C. R. App. li (51) 
Muthaya Pillai v. Tinneveliy South Indian Bank, 
37 ind Cas. 230; 5 L. W. 341, Raghunathji Tara- 
chand v. Bank of Bombay, 2 Ind. Cas. 173; 34 B. 
72; 1x Bom. L. R. 255, Thammnina Chinna 
Lakshminarasimha v. Akavapu Venkanna’ Chin- 
nith, 55' Ind. Cas.64 ; 38 M. L. J.55; 11 L. W. 
55; (09020) M W N. 112; 27 M. L.T. 83 and Malai- 
perumal Chettiar v. Arunachella Chettiar, 4x Ind, 
Cas. 224; 6 L. W. 417, followed. 

Section 34 of the Code of Civil Procedure gives 
the Court a discretion in awarding interest at the. 
contract .rate from the date of the plaint.to the. 
date of decree. M SusBAROYA  MupALY v 
THANGAVELU MUDAL, 45M L. J. 44 815 
— —— doint property — Partition — Separate 
acquisition— Exclusion from partition — Burden of 

proof—Sole occupation one co-sharer, if 

constitutes ouster— Adoption, proof of— Judgments 

-——Subsiance of pleadings narrated in judgment, 

whether evidence. 

The acquisition of a property in the name of 
one of the brothers forming a Hindu joint family 
is not even prima facie evidence that the property 
was obtained by that brother for himself. Where 
there has been a partition among the members 
of a Hindu joint family, the presumption is that no 
property was excluded from the partition; and the 
burden lies upon him who alleges exclusion to 
establish his assertion. 

Separate possession of a property by one mem- 
ber of a Hindu jointfamily is not conclusive evi- 
dence of partition and must be interpreted in the 
light of all the circumstances of the case, 

» The sole occupation by one co-sharer, of a portion. 
of joint property, does not constitute an ouster of 
the other co-sharers; and a co-sharet in possession 
of a portion of the common land, with the tacit 
or express consent of his co-sharers, cannot change 
the nature of that possession. 

The onus of proving an adoption is on the p 
setting it up. But very slight evidence may be 
sufficient for this purpose, where the alleged 
adopted son has been treated as such for a long 
series of years. 

Judgments narrating the substance of the’ 
pleadings of the parties to a litigagtion furnish 
evidence.of the allegations made by them on that- 
occasion, C Kamas CHANDRA Nac v. BIJAY 
CHANDRA NAG, 37 CL. J. 434; (1923): A. LR. 
(C,) 18 i 1 680 
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z Madras Presidency— Adoption by widow. 

A Hindu widow in the Madras Presidency can 
adopt a son in order to carry on .the line and 
provide for the due performance of the obsequies 
of her husband, either with the authority of the 
husband'or with the consent of the husband's 
sapindas. This power of adoption can be exer- 
cised on the death of a son or adopted son as 
often as occasion arises. , 
. Where, however, tbe soa dies leaving a natural 
born or adpoted son, or a widow tc con- 
tinue the line by means of adoption, the power 





of the mother to make au adoption is extinguished, 


and can never afterwards be revived. 
TRIPURAMBA V. VENKATARATNAM 44 M. L.J. 340: 
46 M. 423; (1923) A. I. R. (M.) 157, RIB 


Joint family—M ember, contract 
. by—Share in family property, liability of. 

A member of a joint Hindu. family is the 
Madras: Presidency cannot escape from liability to 
perform a contract entered into by him on the 

ound that the contract is not ‘such -as- would 
bind the family and that he has no separate 
property. His sharein the family property isliable 
for such a contract. P O SADASIVA MUDALIAR 
v, HAJEE FAKERER MAHOMED Salt & Sons, (1922) 
AR. 'P. C.) 3975 17 L. W. 288; 44 M. L. J. 396; 
32M.T, T. 99:27 C.W. N. 677.37 C. L. J. See 





` 
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ENE UM Milakshara— Gift by co-parcener— Con-. 


. sent of other co-barceners— Gift, validity of. 

‘A gift by one co-parcener, with the consent, 
express or implied, of the other co-parcener, is 
‘recognised by the Mitakshara law and passes a 
good title to the donee. It is by no means void 
ab inilio, and, in the absence of repudiation by 
any of the members of the family, cannot be re- 
garded as voidable. O MAHABIR PANDE v. 
MATHURA PRASAD, 9 O KA. L. R. 822 470 


Joint family—Morigage by 

. father—Liability of sons—Decvee against father, 
whether can be vé-opened —Debi without considera- 
tion, whether binding. : 

In a suit on a mortgagebrought against the 
father in his representative capacity, the sons can- 
not re-open a decree againsthim except on the 
ground that the debt for which the mortgage was 
given was ‘not binding on them under the Hindu 


cree eh et NT pe EY inet bit 


aw. 

' Under the Hindu Law, the sons are not bound 
by a debt contracted’ by their father which is 
“illegal or immoral.” The term “ilegal or im- 
moral” is used as a translation of the word Avya- 
vaharika in the texts, and includes the various 
kinds of debts specified as coming within that 
category. Theseinclude debts which. are without 
consideration. i 
'vif'a:debt:contracted by the father of a -joint 
Hindu family is without any consideration, it is 
illegal or ‘immoral and is not binding. on the 
sons, N Arjun V. CHHAGANLaL 1044 
— Manager, position of-—Swt for 
vent by : manager—Minor ‘co-parceners, whether 
. necessary. partiés—Landlord and tenant— Joint 
urdandiords—Suit for vent, EON 
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The ordinary rule no doubt is that ali persons 
in whom the right to any relief exists should be: 
joined as plaintiffs. But this raie is not of 
general application, There are several statutory ` 
exceptions to the rule, and there is no reason 
why there should not be other exceptions based 
not on any legislative provision but on ‘the’ 
substantive law applicable to the parties. The case” 
of the manager of a Hindu joint tamily is such an^ 
exception. ML 

A sait for rent instituted by the managizg nien ` 
bers of a joint Mitakshara family is not of necessity 
touud to [ail] werely because the infant co-par-, 
ceners have not been placed on the record as joint. 
plaintiffs or ro forma defendants. TE 

Where all the adult members of a joint Hindu 
family appear on the record as plaintiffs or de~ 
fendants it is a legitimate presumption that they 
are acting as manogers on behalf of themselves 
and of the minor members of the family who do 
not join in the suit. Hs 
- Where a suit is brought by or against a manager 
of a joint Hindu family in bis representative 
capacity the other members of the family are 
not necessary parties to the suit, wh.ch will 
consequently not fail by reason of their non-i: inder. 

` The tendency of modern decisions is in favour of 
recognition of the representative character of 
tne manager, though the question must be decided 
ia each individual case or special class of cases, 
subject to tne operation of relevant statutory 
provisions if any, such as the one embodied in. 
section 188 of the Bengal Tenancy Act. € 
KALIPADA DAS 9, RAJA Satr PRASAD, 56 C. L. J. 
234; (1922, A. Y K. (X. 408, 27 C. W. N. 372 729 


—eMorigage by father or grandfaiher— 

Antecedent debt—torectosure decree—Omission 
to implead sons and grandsons, effect of-—Redemp 
ae id of Property Act (IV of 1882), 

, 9. 5. ) "d 


A son or grandson in a Hindu joint family, 
although not impleaded by name in a suit tor 
foreclosure on foot of a mortgage executed by his 
father or grandfather, for purposes binding on the 
family estate, is nevertheless deemed in law to'be 

toperly represented by such iather or grand: 
father und is, consequently, bound by a decree 
paisel avaiast them. - i 

For the purposes of section 85 of the Transfer 


pea 





- of Property Act it is not necessary to ünplead the 


sons by name ir a suit against the father of a Hindu 
joint family, inasmuch as the latter sufficiently re- 
presents his sons in the litigation. 

~ Hort Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 
34 ÀA 549; 9 A L. f. S19, followed. 

` Drigpal Singh v. Sukinandan Lal, 56, Ind, Cas. 
299 7 O.L.]. 164, 2 U. P. L. R. (0) 96, and 
Jadu Nath Singh v. Afzal Khanam, 57 Ind. Cas, 
52.; 8 0 L. J.191; 2 U. P.. L. RR. 10.) 118; 
70.1. J. 362 dissented from, 

- It is open, however, to-a son who is not made. a 
party to such asuitto show that the debt was nt, 
antecedent or that if antecedent, it was for ~a 
purpose either illegal or immoral. O BracrRAXHI 
v. ONKAR NATH, 9 O: & A, LI. R., 166;.10 O. L,. T. 

185 | 142 


~ 


^ VITHAL UV. PURNANAND SARASWATI, 
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—— —— Mutt—Debi incurred by head of mutt, 
- whether b nding on successor—Legal nte 

Expenses incurred om festivals. 

A shebait or matathipathi cannot alienate muti 
Kobane unless constrained to, do so by unavoid- 
able necessity. The same rule applies to the crea- 
tion of debts binding on muit properties, for the 
enforcement of such debts may result in the av’en- 
ation of such properties through Court-sale. .. 
^ In order to establish necessity. for a debtit must 
be shown that the debt was incurred. for a legiti- 
mate purpose and there was financiai necessity 
to borrow to the extent to which the. debt was 


, toncurred. 


n Wa4tathipathi is not justified .n ‘borrowing 
money for the performance of the Pariyaya or any 
other ceremonies or festivals unless it is shown that 
the amount borrowed is reasonably necessary for 
the performance of the ceremony and the Matathi- 
daki has no funds in his hands to meet the 
expenses, 

Per Krishnan, J.—A Matathipathi has a large 
domirion over his surplus income and he is not 
bound .to account for it. His discretion tío use 
it as he likes is unfettered. 

Per Hamesam, J.—The Swamis havea wide 
-power over theiri income, and: Courts do not ordi-, 
narily scrutinise their manner of exercising it 
so long as they do not seek to bind their successors. 
If a successor is sought to be bound the borrow- 
ing must be for justifiable necessity. 

* A mullis not bound by custom to feed every 
‘Brabmin that comes to the Pariyaya. M 
LAESHMINDRA  HIRTHA SWAMIAR v: VIBHUDA- 
PRIYA THIRTHASW ANIAR, 44M. L. J. 187; 17 L. W. 
274. 923) A.LR (M ) 288 : 109 


— Religious endowment -l = Mqaliipatid 
borrowing money for temple necessitiees— AMEN 
properties, Hability of. 

Where 9 Pandarasannadhi; the ex-officio trustee 
of a temple, borrows money on a bond for neces- 
Sary purposes agreeing to re-pay the same out of 
the trust funds. a decree can be properly passed 
against the temple properties. ME SUNDARESAM 
CHETITAR v. VISWANATHA PANDARASANNADHI, 31 
M.L T 66;16L. W. 83, 43 M.L. J x47: (1922). 
M W. "N. 444; 45 M. 703; W922 A. Ll Ri M.) ton 





,—— —— Religious offices. shave in, tvansfer of. ` 
. The transter ot a snare in the emoluments as 
‘well as the duties of a religious hereditaty office 
by one member of a Hindufamily to an out- 
‘sider or to the origina? grantor of the office is in- 
valid, but such a transier to another member of 
"the family is not open to objection. B RAGHUNATH 
25 Bom. L. R; 
207; 47 B. 529 . (ty23) A. 1. R. (B) 358 312 


u-—-——— Widow—Giff in favour of idol— 
Ratification by veversioner, effect of— Estoppel 

© — Reversioner, suit by— Decision, binding effect of. 
' Where in respect of a gift by a Hindu widow, 
wf & portion of her husband's estate, a reversioner, 

during the lifetime of the widow, executes. a'dead 

‘renouncing whatever rights- and relinquishing 
-whatever interest he may possess under the Hindu 
Law. in. respect. of the, property- covered: by. the, 
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gift, and. expressly covenants not to set up any 
right or claim to the property, he cannot, when 
the succession opens in his favour, be permitted 
to challenge the validity of the gift. 

A decision in favour of one reversioner in a Suit 
claiming a declaration that a transfer by a Hindu 
widow of her husband's estate is not valid beyond 
her lifetime, would, ordinarily, in the absence of 
fraud or collusion, bind the whole body of rever- 
sioners.in respect of all matters actually decided 
in that litigation. A Farga SrNcHv. THAKUR 
RUKMINI RAWANJI MAHARAJ. 21 A. L. J. 2353 45° 
A; 329; 11923) A, I. R. (A.) 337 8. 
Widow-—M origage by widow without 

necessily—— improvements by — morigagee—M ort: 

gagee, whether entitled to compensation. ; 

Where a Hindu widow mortgages property with, 
out necessity agreeing that the mortgagee should 
re-build a shop standing on the property which, 
at the time of the mortgage, was in a ruinous 
condition, and the mortgagee re-builds the shop, 
the reversioner of the widow cannot seek to obtain 
possession of the property without making com- 
pensation to the mortgagee, or to his successor. 
The mortgagee, at any rate, is entitled to remove 
what he has placed on the property at his own 
expense. B SurppAPPAv. PANDURANC VASUDEV, 
5 Bom. L. R. 395; (1973) A. I. R. (E aigar Bo 

26 





aris iio anah 


66 
Hindutemple— Idol, removal and replacement of 

— Worshipper, right of. 

The removal of an idol from a temple in order 
to replace it by a new one isnotan actof wor- 
ship; such removal 'is'an act of management, 
aud a worshipper who claims the right to remove 
it, must prove that he has some right. to-manage 
the temple. - M GOLLA CHEKRAPANI v. K ATENENI 
LAKSHMAPERUMALLUR,.17 L: W. 62; E M. L. :J. 
90; (1923) M. W. X. 89; 4 I SUD) gei 


Income Tax Act (XI: ot 1929) 
Indian Soldiers Litigation) Ket axe of 1918), s. kn 
. applicability òf. 

Section. ii. of the. Indian . Soldiers (litigation) 
Act.applies only to those cases where the plaintiff 
is an Indian Soldier'on the date of the institution 
of the suit, and has'no application to a case where 
the plaintiff has been an Indian ‘Soldier but nas 
ceased to be .one on the date of the institution 
of the suit. L BARKHURDAR-t. KARAM Din, (192 xy 
A. LR. XL) 465 . 107 
Insolyency— 7 dd Hindu. family —One member 
: declared insoluent. — Debt due from family—Suit te 
* vecover—~ Venue— Provincial An sowang: Act. (V 
: of 1920), s. 28. t. 

Where a member of a joint Hindu family Has 
been declared insolvent, the Insolvency Court 
alone has jurisdiction in the matter.of a debt due 
by him jointly with- other members of the family, 
despite the fact that there are minors. concerned 
who are notinsolvents. Such a debt must'be proved 
under, section 28 of the Provincial Insolvency Act, 
It cannot be'split up so as to.render a suit compe- 
tent for the: recovery ofa moiety of the debt from 
the non-insolvent members of .the family in 
the ordinary.Courts. N.VivHALv. RAMCHANDRA, 
t9:N. Lh, R. 128; (1923) A.I.R.(N.)257 ^; 887 
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Interpretation of Statutes— Intention of Legislature, 

The meaning of a Statute is not to be interpreted 
with reference to what its framers intended to do, 
but with reference to the language which they did 
in fact employ. 

The proceedings of the Legislature in passing 
a S@tute cannot be taken into consideration in the 
judicial construction of the Statute. L GHULAM 
MUHAMMAD v, PANNA RAM 433 


5 





— Rule of interpretation — Retrospective 
effect — C. P. Tenancy Act (I of 1920), s. 49 
;OQ), whether retrospective. 


j Unless'an intention to the contrary is clear, 
an Act is to be construed as operating oniy on 
cases or facts which come into existence afzer 
the Act, aud not retrospectively to cases which 
had come in existence. before the Act. As a 
general rule, mere alterations in forms of procedure 
are retrospective in effect and apply to pending 
proceedings. 

The provisions in section 49 (1) of the C. P, 
Tenancy Act relating to the lapsing of the 
tenancy rights granted by an ex-proprietor in the 
Sir land cannot have retrospective effect over 
tenancy rights created before the passing o! the 
Act, N HINDU Srne ILU, MANGAL, I9 N. L. R. rio; 
(1923) A. I. R. (N) 227 488 


J'urisdietion— Decree conditional on payment within 


, fixed time— Court, power of, to extend time. 
Where-a decree is passed conditionally on the 
decree-holder's making a certain payment within 
a fixed time, the Court has no power to extend 
the time so fixed O Dont Lar, v. yamaca, (1022) 
A. I, R. (O) 16 . 879 


Jurisdiction of Civil Court to declare’ 
.. Revenue Court's decree ‘invalid—Pre-emption 
, Gecree—~Decrse-holder obtaining pussession private- 

Ly— Vendee's. name not omilied from khewat 
| — Vendee obtaining decree for profits from Revenue 

Court— Jurisdiction -of Civil Court ‘to declare 
, decree inoperative.. ; 

When a decree has been passed by a competent 
Court of exclusive jurisdiction, a Civil Court cannot 
declare it to be invalid and incapable of execution. 

A pre-emptor decree-holder deposited the pre- 
emption money in Court, bu’, instead of taking 
possession of the pre-empted property through the 
Court, took it privately and cid not care to have 
a mutation effected in his favour, with the result 
that, after a few years, the vendee, whose name 
continued to appear in the Ahewat, sued the pre-. 
emptor in 4 Revenue Court for profits. Upon 
this the pre-emptor filed a suit in a Civil Court for 
a declaration that he was the owner of the property 
and that tae vendee had no right to get a decree 
for: profits. The vendee’s suit for profits was 





decreed and about a week later the pre-emptor's 


claim wes also decreed. Again, when the vendee 
put his decree in execution the pre-emptor filed 
another suit for a declaration that the vendee had 
no right to realize profits under the decree of the 
Rever.ue Court and that his (pre-emptor’s) rights 
had become absolute under the Civil Court decree: 
.: «eld, that the pre-emptor's suit did not lie. A 
SHABBIR.HUSAINY. GHULAM HUSAIN, (1923) A. 
TR. (4) 437 one sunu su l 46 


uM 


Jurisdietion— concld. 


—————Municipal bye-law, violation of—Sanc- 
iion for prosecution for one  offence— Convic.ion 
j-r another, legality of. 

When a Municipal bye-law contains disjunctive 
and alternative offences, it is incompetent for a 
Magistrate to convict a person of one of such 
offences, when sanction has been given by the 
Municipality to prosecute him in connection with 
another. 

A Municipality sanctioned the prosecution of a 
person for “ singing with a high sounding instru- 
ment "in violation of a bye-law forbidding persons 
to “beat a drum or tom-tom or blow any high 
sounding instrument." The accused was con® 
victed for ‘‘ beating a drum.” On revision: 

Held, that under no circumstances could the 
“ beating of the dium " be regarded as-“ singing 
with a high sounding instrument, '' and as sanction 
had been given by the Municipality to the latter 
oflence, the conviction of the accused for the 
former could not stand. Pat RAHIM v. EMPEROR, 
IP IR jgCr;24 Cr. L. J. 478 894 


——— Redemplion  suit— Valuation — Forum 

of appeal — Punjab Courts Act ( V 1 of 1918), 5.39 

1) (3). 

fe eatin of jurisdiction to hear an appeal 
in a redemption suit has to be determined with 
reference to the claim made and not to the decision 
on the claim. 

Muhammamd Khan v. Ashak Muhammad Khan, 
106 P. R. 1895 (F. B), and Chunit Lal v. Beli Ram, 
20 Ind Cas. 473;229 P.L. R. 1913, 196 P, W. R. 
1913 followed. 

Kishan Chand v, Taj-ud-din, 1 Ind Cas. 879; 
23 P. R. 1909; 3; P. W.R" 1909 and Dyal Singh 
v. Ram Rakha, 14 Ind. Cas. 78; 54 P. R. 1,42; 122 
PW.R' «912, distinguished, > 

Plaintiff sued to redeem a bungalow on payment 
of Rs. 3,550. The defendant claimed Rs. 20,8944 
The suit was decreed on payment of Rs. 13,419. 
Plaintiff appealed to the High Court: ` 

Held, that under section 39 (1) (a) of the Punjab 
Courts Act the appeallay to the District Judge. 
L UDHE RAM 7; NARAIN SINGH, (1923) A. L R. 
(L) 284 < 889 


Landlord and tenant— Assessment of vent, suit 
for— Limitation — Limitation Act (IX of 1908), 
Sch. I, Aris. 130, 131, applicability of. | 

In a suit for assessment of mal lands presumably 
liable to be assessed, the .circumstance that rent 
has notin fact been paid for more than twelve 
years before suit, is not per se sufficient to support 
a decree of dismissal. A : 

Art. 130 ofthe First Schedule to the Limitation 
Act does not apply unless and until the land is found 
to berent-free: the mere non-payment of rent for 
aperiod does not bar the landlord's right to have 
the rent assessed and to recover rent from his 
tenant. 

Kamini Sundari Chowdnaurant v. Abdul Halim, 
47 Ind. Cas. 420; 28 C L J. 254 and Dhanajoy 
Manjhi v. Upendvanath Deb, 46 Ind. Cas, 428; 22 
C. W., N. 685, relied on. s 

Under Art. 131 of the First Schedule to the Limi- 
tation Act the right to levy assessment, as a fe- 
custiug right, accruesxrhen there-has-been a demand 
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and refusal only in those cases where the relation- 
ship of landlord and tenant or landlord and occu- 
paut has ever existed. Once that r ght is estab- 
lished, then the non-payment of rent or assessment 
would not be sufficient to enable the tenant to 
begin to set up a title by adverse possession. There 
must be some overt act, such as refusal to pay the 
rent or assessiu.nt, b fore tme begins to run. 

A suit to assess and recover rent of the plaintiff's 
mal land is not barred by limitation under Art. 131 
of the First Schedule to the Limitation Act where 

«he defendant repudiates the right of the plain- 
* tiff to assess and recover rent for the first time 
within 12 years of the suit, 

Where a contract between the landlord and 
tenant contemplatesthat liability to pay rent should 
accrue only after assessment, the tenant should 
not be made liable for rent for a period anterior 
to the assessment. C AKBAR SARCAR v. RAMESH 
CHANDRA, (1923) A. I. R. (C.) 392; 38C. L. J. ae 
———-— Person paying venis, whether necessarily 

tenant, 

The question whether a person is a tenant depend 
on the original agreement between him and the 
landlord. The mere fact that he pays rent like 
an ordinary tenaat does not necessarily show 
that he is a tenant. N MANOHARLAL v. RAM- 
RATAN 1012 
Rent suit, dism'ssa of— Relation of land- 

lord and tenant not established —Subsequent suit 

for ejectment—Res judicata. 
Where in a rent-suit. by alandlord against an 
alleged tenant the latter sets up a title in himself, 
and the Court dismisses the suit, holding the 
relation. of landlord and tenant toe be .not 
established, the decision is conclusive on one 
bpoint and one point alone, namely, that the 
defeffdant was not the tenant of the plaintif 
during the years for which rent was claimed, The 
decision cannot operate as ves judicata on the 
question of title in a subsequent suit to eject the 
defendaat -as a trespasser. CSvam LAG v. 
BRINDABAN CHANDRA : 655 
Right to timber— Record of Rights, entry 
' in, value of. 

The general law is that a landlord is entitled 
to half the value cf the trees cut down by the tenaut. 
if the tenant denies this right he must prove an 
exception to the general law in the form of a iocal 
custom entitling him to the timber on the holding. 
If he produces an entry in the Record of Rights 
in support of his claim, the burden is shifted to 
the landlord to prove the contrary. Pat 
RAMPARICHAN SINGH V BIRANJI PRASAD SINGH, 
4 P.L.T. 245. (x923) A. I. R (Patt 295; ura23) 
Pat.69 157 
—— — Stipulation for exorbilant interest on rent. 

in arrezrs—Sale of tenancy fo: arrears of rent 

—-Purchasey without notice of | stipuiatien, 

pasiizin of. 

The purchaser of a holding at a sale for arrears 
of rent held at the instance of the landlord, pur- 
chases it with the ordinary incidents of a tenancy. 
A stipulation for the payment of interest at an 
unusual and au exorbitant rate on the rent in 
&rrears is not an incident of a tenancy. 
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Where a holding is put up to sale ’for arrears 
of rent at the instance of the landlord without 
any notice in the sale proclamation that tere 
was a written contract for the payment of interest 
at a very high rate, a purchaser would be justi- 
fied in purchasing the holding on the assumption 
that the ordinary rate of interest was payable, and 
the landlord is not entitled to recover from. such 
purchaser the rate of interest stated in the written 
contract. C ANNADAMOYI DEBI v. SAUDAMIND 
DEBYA, 27 C. W. N. 502; 37 C. L.J» 333; (1973) 
A. I. R. (C) 589 719 


Suit to eject transferee of lenani— Transe 
ferabitity— Burden of troof—Transfer of Prop- 
zriy Act (IV of 1382), s. 1c8 1j). 

In a suit by the landlord to eject:a transferee 
from a tenant from homestead land, the burden 
is, in the first instance, on the plaintiff to prove 
that the tenancy was created before the Transfer 
of Property Act was passed, bcfore the onus can 
be thrown upon the defendant to proye the custom 
of transferability. In the absence of such proof 
the case must be governed by section 108 (j) of 
the Transfer of Property Act. Pat MAHADEO 
SARAN 7. DHARAMNATH SAHAY 662 


——Tenancy, permanent —Burden of proof— 
Origin of tenancy, meaning of-— Improvements 
— Compensation. 

The onus of proving the permanent nature of a 
tenancy lies upon the persor asserting it. ` ‘ 

The expression “origin of the tenancy " means 
something more than commencement, though it - 
may also include that term, It means the cir- 
cumstances in which the tenancy was created... ~~ 

Long possession of a tenure by a tenant and his 
ancestors, and the landlord having permitted 
them to erect substantialstructures, which have 
been added to by successive tenants, and the trans- 
fer of the tenure from time to time by succession 
and purchase, with the permission o! the landlord, 
express or implied, may waisunt i» presumption 
that the tenure is ot a permanent character. 

A similar presumption may also arise when it 
can be definitely found that land had been leased 
for building purposes. 

But in coming to a decision as to whether a 
tenancy is of a permanent nature in any particu- 
lar case it is on the tacts of that case alone that the 
decision must be arrived at 

As a general rule if a tenant-at-will chooses to 
erect buildings on land leased to him he does so at 
his own risk. L Mori Sacar v. DHANNA MAL, 
(1922) A. I. R. (L.) 329 "s. 17? 


— Tenant, death of— Possession of tenancy Ly 
stranger— Payme it of rent in deceased’s name— 
Tenancy, new, creation of, 
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Where a landlord accepts rent tendered in the 
name of a deceased tenant by a person in possession 
ef the holding, such acceptauce has the effect: 
of constituting the person paying the rent a 
tenant of the landlord, and the latter is not 
competent to eject him as a trespasser. © Barr 
MOBAMMAD SAHA v. JANAKI NATH 8411. 
——-—— Trees planted by tenant, ownership $n—. 

Tenants house— Transfer to one Zemindar-« 


ese, 


Landlord and fenan —coucld 


' Suit for Possession by others, whether main- 
. batnatle.. 
. fhe presumption abont the ownership of 
tree&;piunted .by a‘tenant is that they belong to 
the:tenant and .he'has:a right to cnt and sell the 
same. 
L.Jalestear. Suh v. Raj Mangai, 63 Ind, Cas. 
437;i19 AL. J. 616; 43 2.506, followed. 
: Tisa itenant illegally «transfers his house to one 
ofsthe -semindars, the. others, even if they do rot 
eoimprise the entire .body -of proprietors, are en- 
titled: to sue for joint possession with the uransicree. 
AER AM, NATH v. MATA ‘Sauat, (10231 A. 1 R. (A) 
407 . 158 


Lijaso, construction of —" Thicca mokra,” mean- 
ing of—Tenancy from generation to generation. 
‘Bie «use ‘of the words  ''"tAicca mokra” in a 

legse dn describing the rent fixed, indicates that the 

rent ‘was fixed in perpetuity. 

‘Raja tReshee Case Law v. Satish Chandra Paul, 
pind ‘Cas. 7741 35 C. L.J. 99; 3954) A. Y, R. 
(C325, nollowed. 

Ce lease described the rent fixed as 

mokra ” and went on.to say that the grantee 

would enjoy tthe land by reclamation aud culti- 


ation from generation.to generation and that the 


jama mentioned would be paid to the landlord 
irom year to year. 
prohibiting the grantee from alienating his rights 
without ‘the consent of the landlord; 


"^ "Held; (1) that the-covenants as to the. ‘enjoyment. 


of the land and payment of, the, rent read together 
indicated. hat the rent was fixed in perpetuity; 
'* (2) that the use of the words “ thicca mokra” 
E St eagthened that’ indication; 

. (37 that ‘the ' covenant restraining alienation' 
was imopetative' in the absence of a clause’ for 
re-entry ; 


UNG Madhab Stkdar v. Naraltam Sikdar, 17 C. 


816; ‘$ Ind: Dec. (Nw. s.) 1035, and Basmat Alt 
Kaa y. Mantruliz, 2 Ind. Cas, 416; 36 C. 745; 
Tc C pus J 49, followed. 

"oi ‘that even it the covenant was valid it was 


not tn itself a conclusive indication that the rent 


C K ESHER. 
1047. 


Was | “not intended to be permanent. 
CAÀsE LAW v. BHUBAN MOHAN Pal, 


Legal. practitioner —M isc conduct— Letter imputing 
-rumproper. moles to Magtsivate— I nstructions 
e rom clignt— justification. 

T Magistrate passed certain structures again: ta 
defence sivitness' in.his judgment in.a criminal 
case. ‘Itherenpon a. Pleader acting under instruc- 
tions from rhat witness sent a letter to the 
Magistrate which contained the following. clause; 
" ine tenor, tone and mould of your judgment 
eleatly , shows that you had a grudge and personal 
éiimity’ agaiust my client who is Brahmin by 
c3ste, and you thought that as the bet oppor- 
;tuyity, to a.tack the character of my chent 
“under, the -garb of a judicial officer. 
' still:;sincérely ,and honestly: believe, that yon 
had ma - “material - to make objectionable remarks 
against him in your judgment. Before. proceeding 
to take any action against you, my -client thinks it 
his: humble duty to draw yonr: ‘attention to the 


judgment: s and, cb; ectionable. remarks thercin and: 


oyt vA T ^x 


wr MAS CS PIED 
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'* thicca: 


It also contained a clause 


My client’ 


-. [1923 
Legal practitioner —coneld 
to give you sufficient opportunity to “Sah aran 


“them : 
Held, (x) that the letter contained mereiy 


vvigar abuse of the Magistrate and that under no 
.circumstances was it proper for a Pleader to 
‘write to a Magistrate in such-tcrms; 


(2) that the fact that the letter was written 
under instructions from the client was no justi- 


fication fcr it and that its writing amounted to 


misconduct. B GOVERNMENT PLEADER v. G. K. 
TATKE, 25 Bom. L. R. 264; (1923) A. I. R. (B. 
214; 24 Cr. L. J.353 959 


‘Legal Practitioners Act (XVIII of 1879), s. 13 (b) . 


-— Legal Practitioner Fraudulent b Re- 
presentation of conflicting interesis. 


. A legal practitioner cannot represent conflicting 
interests or undertake the discharge of inconsistent 
duties. When he has once been retained and 


received the confidence of .a client, he cannot 


accept a retaine: from.or enter the service of those 
wh ose interests ure adverse to his clicnt iu the saine 
controversy or in matter so ciosely allied thereto 
as to be iu effect a part thereof, The rule is rigid 
and 1s designed not alone to prevent the dishonest 
practitioner rrom fraudulent conduct but as well 
to precude the honest practitioner trom putting 
himself in a position where he may be required 
to choose between conflicting duties, or be led to 
au attempt to reconche conflicting interests, rather 
than to.ecforce to their fuli extent.the rights-of-the 
interests which he should alone represent. 

Proceedings under the Legal Fractitioners Act 
were taken against a Mukhtear:cn the grourd 
that he, while acting on behalf of the prosecution 
in -a criminal case, had drafted a written:statement’ 
on behalfet two of the accused persons in that case, 
The Mukhtear pleaded that he had acted in good: 
iaith and that he had-not realised that his conduct 
was improper ; 

Hed, that the Mukhtear was guilty of an’ 
offence ugainst professional piopriety and was 
abe to.be punished. © EMPEROR v. KAJ ANI 
Kanrs GHOSE, 3° C.L. |. 48; (423) A. 1. R. 
(C.) 1 6; 24 Cr. L. J. 204 à 22 


——-—-— 8. 14-—M isconduci—  Inquiry— Jurisdic- 
láon— '* Such. Ccust," meaning of. 

Under section 14 of the Legal Practitioners Act, 
àny Court in which a Pleader practises is compe.. 
Lent to enquire into a charge ot misconduct made. 
against him. 

“The expression ‘‘such Court” in that section 
means the Court in which the Pleader practises, 
and not necessarily the Court in which the Pleader 
€ommits the offence charged against him. L E 
Maunc Tun AUNG Gvaw, In the maller of, 
L.B R:.111;24 Cr L. J. 409 : 


Lessor and lessee—icpairys of leated premises—~ 
OLAgalions of ressor and lessee— Express oLligaiicn 
t, make r. fairs on part of lessor— Failure io 
carry oue Yepairs— Lessee, vight of, to terminate 
ienaucy— Lamoges— Lease premature termination 
Cf, . bensauentes cf— Acc parce cf. surrender 
i't pre! .. lessor from suingfo, damages— Holding ' 
over, cffect of— Notice— Tvansfer of Property’ 
Act (I V of 1582), ss, 106, 108, 116. 
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* In the absence of: a.contract.to do repairs. or of 
an obligation imposed by Statute, thére is no.obli- 


gation .on the part of a landlord to put premises , 


.into habitable condition or to do any. repairs what- 
ever upon them, though by neglecting to do. so 
they. -become . uninhabitable. In fact, the 
: landlord. has no right: to: go-‘upon: the: premises 
if. he desire. to.make repairs, and if-he.do.so in the 
absence ofan express .power: in: the. lease he will 
be. guilty of a trespass and may. be restrained! by 
injunction, although’ the non-repair may cause a 
forfeiture of-his own lease. On the othér hand, the 
e implied obligation of a tenant from year to. year 
is to.keep.the premises wind and water-tight.and 
to-make: fair and.tenantable repairs as by putting 
fences in order.or. replacing windows or doors that 
are broken during his occupation, of cleansing 
drains and sewers. ^ :/ °° 
Where a. lessor, is under an obligation to 


effect repairs and fails to compiy with the request ' 


of. the lessee to do so, the latter is not entitled 
to terminate thetenancy. Under section 108 of the 


Transfer of Property Act the lessee can remedy the 


breach himself, after giving a reasonable notice to 
the lessor. and recover the amount ‘expended by 
him together with interest, either by. d.ducting it 
from the rent or otherwise. ' 

A suit for specific performance of a contract 
to. take a lease lies when the lease essential for 
the completion of the contract has not ben exe- 
cuted, land if there is a valid. enforceable contract, 
either party is entitied to: call, upon the other 
to complete the transaction. by the execution and 

. registration of the ‘document . of title. . 
. Although an original lease of certain premises 
may be for a term of years, under section 116 of 
the Transfer of Property Act the effect of holding 
over after the expiry of the term upon. payment 
of rent:to the landlord is tocreate a tenancy: from 
year to year or from month to month according 
tothe purpose for which, the property was leased.as 
specified in section 106 of the Act. : 
A notice, though of a longer: duration than'r5 
e days, to terminate a monthly tenancy, but not 
expiring with the. end of a month. of the tenancy. 
is inoperative iu law. ; 
^ Wiaere, the term of a tenancy under which rent 
is payable periodically, is brought to a premature 
termination, the lessor is entitled to. damages and 
not to rent for the unexpired term of the lea:e. 
Even the. acceptance of surrender doe; not pre- 
clude the lessor from suing for damages fo: breach 
of th> contract, asi: does not destroy the existing 
cause of action. But. the lessor is bound t» let 
.out the. honse after, the lessee has vacated it and 
thereby t5; minimise the damage. BEJOV 
CHANDRA SINHA v. HOWRAH AMTA LIGHT RAIL- 
way Co, LID., (t923) A. L R. (C) 524; 58 C. L. 
Jug? A 98 
Leitezs Patent (Mad., cl. 12—Leave to sue— 
Balance of  convenrence-Civil Procedure Code 
{Act V.of 1998), ss. 20, 120—S. 20, whether ap- 
' plicable to Original Side of High Court — Fraud— 
" Suit to set asidedecree— Discovery of fraud— Cause 
of: astion. 
e In an application to grant. leave to sue, under 


- 


Glauge $2.o0f the Letters Patent, the;€Qur& has. to 


GENERAL, INDEX. 


^ 


ILIS: 
Letters Patont— contd, . Baie d 


exercise its discretion and the.real question: to, be 
considered is the balance of convenience: - >. 

The application cf section 20 of. the.Code of-Ciyil 
Procedure to.the High Court in‘the exercise-of its 
original jurisdiction. is expressly: excluded hy$sez: 
‘tion 120 of the Code. E 

Per Schwabe, C. J.—1n a suit to set aside a decree 
ás having been obtained. by fraud; the cause of 
action is the fraud: itself and the discovery of fraud 
‘constitutes no part of the cause of ‘action. 

Obiler.— Clause 12 of the Letters Patent does not 
‘confer jurisdiction on the High Court when, somes 
-only of the defendants reside or carry on business 
within the limits of its Original Civil Jurisdiction, 
TM. PaR AMESWARA PATTAu dg, VIVATHAN MAHADEVI, 
(922) M. W. N. 841; (r923) A. T R. 4M, 272 982 


— —-—— (Pat) el. 8— Criminal Law Amendment 
Act (XIV of 7908), s. 17, EUER. dah practi- 
tioner, position and responsibilities of —Defiancé 

` of law and authority—Disciplinary, jurisdiction 
of the High, Court, exerziss of. a : 


Advocates and Pleaders are a privileged. class 
enrolled: not only for the purpose: of rendering 
assistance to the Courts in the administration 
of justice, but also for giving professional. advice 
for which they are entitled. to be paid, to. those 
members of the.public who require their services.. 
Their position, training and practice give them 
immense influence with the public and.their exam- 
ple must necessarily: have a much greater effect 
whether for good or for evil than. the example 
‘of those who do not occupy. this privileged: position. 

It is not necessary for‘the High Court to-be. able 
to exercise its disciplinary jurisdiction that, a legal 
practitioner. should have committed an. offence 
or: should have, done something, subjecting 
‘him to.anything like general infamy or. imputation 
of bad character.’ l | 

A legal practitioner who takes the law into His 
‘own hands and sets up his own opinion in defiance 
of, the opinion of coustituted authority- rendera 
himself liable. to. the, exercise of the, disciplinary 
jurisdiction: of the High. Court. Pat Babi 
MADAHVA SINGH, dn the matter cf, (1923), Pat.'42: 
(1923: A. I. R. (Fat.! 185; 1 P. LOR. 36 875 


——— — (Pat), ol. 27—Divorce - Act- CIV, of 
1869), ss. 4, 7— Matters matrimonial," meaning 
of —Suit for declaration: of validity of marriage, 

' maintainability of — Jurisdiction: of High. Court. 
Ta2-exoroioa '^matters. matrimonial" used 

in clause 27 of th» Letters Patent of the, Patna 

Higa Court is-identical with that used in section 

“4 obths Divorce Act, and the meaning to be attached 

to it in the Act and the Letters Patent must-be 

coasonant and identical. . 
The jurisdiction, of the High. Court in: matters 

-matrimonial, therefore. is only such. jurisdiction 

as is comprised withia the provisions of the Divorce 

Act. d i : 4 4 

The High Court has, therefore, .uoi jurisdiction 

' to eutertaina suit [or a mere-declaration that plaint- 

iff's marriage with the defendant is lawiul and 


Ur 


* valid 3 4 


Section 7 of the.Divorce Act merely indicates 
: the principles upoh which the, ourt shall generally, 
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act and in no way enlarges the scope of the juris- 
diction conferred upon the Court as defined in 
those sections of the Act where jurisdiction is 
expressly categorized. Pat ADELAIDE CHRISTIANA 
Lish v.-Davip LISH, 1 P L. R. 12); (1923) Pat, 
127; (1923) A I.R. (Pat.) 301 657 


License— Obligation of licenser — Breach of 
duty—Revocation of license—Damages—Pre- 
sumption — Nominal damages—Exclusive posses- 
sion— Licensee ghi of. 


* The granter ot a license is under an obligation 
to place the licensee in a position to enjoy the 
license. 

An appropriation by the licenser of -the land 
licensed, to any use inconsistent with the enjoy- 
ment of the license, works a revocation, and the 
licensee may maintain an action for damages 
against the licens?r for breach of contract in 
unlawfully revoking it. 

A license for valuable consideration and accom- 
panied by the grant of a profi! a prendre, is a license 
coupled with an interest and is not revocable. 

Though every breach of duty arising out of con- 
iract gives rise.to an action for damages, without 
proof of actual damage, the amount of damages re- 
'Coverable.is, as a general rule, governed by the 
exteut of the actual damage sustained, iu conse- 
quence of the defendant's act. In cases admit- 
ting'of proof of such damage, the amount must 
be established with reasonable certainty. But 
‘this does not mean that absolute certainty, is re- 
quired; nor, in all cases, is there a necessity for 
direct evidence as to the amount. 


` “Damages are not. uncertain for the reason 


- that -the loss sustained is incapable of 
proof .with, the certainty of mathematical 
‘demonstrdtion or is to some extent con- 


.tingent and incapable of precise measurement. 
‘Certainty to reasonable extent is necessary, and 
thé meaning of that language is that the loss or 
damage must be so far removed from speculation 
or doubt as to create in the minds of intelligent 
“and reasonable men ‘the belief that it was most 
dikely to follow from the breach of the contract 
and was a probable and direct result thereof, 

Where the defendant has, by his own wrong, 
“put it out of the plaintiff's power to prove the 
.quantum of damages exactly, the presumption is 
against the defendant, and the burden is upon 
.him to réduce the amount from the highest possible 
estimate. . 

In actions for breach of contract, where there 
-has undoubtedly been an infringement of a right, 
‘notuinal damages are recoverable, even though 
no actual. damage can be proved. 

Where the grant of a license entitles the licensee 
.to the exclusive right to catch elephants within 
certain defined tracts for & specified period, it 
does not follow as a matter of course that the 
licensee would be entitled to exclusive occupation 
- of the entire territory during such time, 0 
| KINGSLEY v. SECRETARY OF STATE FOR INDIA, 30 
C. L. J. 271; (1923) A I.R. C.) 45 £70 


‘Limitation Act (IX of 1908), $. 4, applicubility of. 
* "See EXECUTION OF DECRÉR - : 388 


INDIAN CASES. 


(1923 
Limitation Act — contd, 


—— — — $$,4, 5 — Court holiday treated zs working 
day by special permission — Last day for presentan 
tion of application — Application made next day 
if out of time—Delay, whether can be excused. 

' Where a Court holiday is treated as a working 
day and not a public holiday, and with the special 
permission of the High Court, a Courtsitson that 
day, tiie Court cannot be held to have been closed 
on that day; an application, therefore, which ought 
to have been filed on that day butis filed on the 
next working day is out of time. 

Where, however, the publication of the order 
of the High Court was insufficient to put parties , 
on notice, the delay in filing the application would 6 
be excusable under section 5 of the Limitation Act, 

Section 4 of the Limitation Act is applicable 
only where the period of limitation expires on a 
day when the Court is closed. M skKatyana- 
SUNDARAPPA 7. C HINNAS AMI, (1923) M. W. N.211* 
17L W. 413; (1923) A I R. M.) 489 18 
————— 8 5— Appeal, delay in fiüling—Sufficient 

cause— Appeal filed in wrong  Cowri—Bona 
fide mistake. 

Mere carelessness or oversight of the appellant 
or his Counsel in presenting an appeal in a wrong 
Court, which by the exercise of due diligence could 
have been avoided, cannot be recognised as a 
sufficient reason ifor excusing the delay in filing 
the appeal in the proper Court under section 5 
of the Limitation Act. 

Sant Singh v. Qaim, 118 P.R 1908 and Sarat 
Chander Bose v, Saraswati Debi, 3: C. 216; 5 C, 
L.J. 380, relied upon. 

A legal adviser’s mistake in order to justify 
an extension of the period prescribed for presenting 
an appeal, must be a bona fide one, and nothing 
can be deemed to have been done in good faith 
which is not done with due care and attention. L 
Umrao BAKHSH v, NUR MUHAMMAD KHAN, (192 3) i 
A. I. R. (L.) 612 732 
S. 5—Appeal filed in wrong Court~ 

Negligence of Ple:d-r—Extension of time. 

Negligence of a Pleader in advising his client 
to file an appealin a wrong Court is nota suffi- , 
cient cause for the extension of time uuder section 
5 of the Limitation Act, 

There .re no hard and fast rules to control the 
discretion of a Court in the matter of extending 
time unde. section 5 of the Limitation Act, each 
case must be examined as to its own circum:tances 
to see whether they make it fall within or without 
the terms of the general rule. 

When a litigation has been settled in favour of a 
particular litigant, that litigant has, upon the 
teimination of the time allowed for appealing, a 
vested interest in his favour, of which he ought not 
to be deprived in the absence of special circum- 
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„stances. N Ismwan DAS v. BISMILLA KHAN, (1623) 
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A I. RAN.) 133 

ss. 9, 12— Limitation for second appeal, 
computation of —Delay im despatch of copy of 
lower Appellate Court's judgment or decree—~ 
Exclusion of time— Time taken to obtain copy of 
Trial Court's judgment, exvtuston of. 
In computing the period of limitation fo a second 

appeal, the time taken in obtaining a copy of the 


maneat tem 





‘decree as well as a copy of the. judgment of the 


* 
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lower Appellate Court can be excluded under section . 


12 of the Limitation Act. : And. whether copies 
-are not despatched until several days after they are 
ready, the appellant is entitled to the exclusion 
.of those days. But the time taken in obtaining 
& copy of the Trial Court's judgment cannot be 
.excluded under that section. .Nor can such time 
be excluded under section 5 of the Act, where the 
copy of the Trial Court's judgment was, or could 
“be, obtained. before the expiry of the period of 
limitation. L GurpitSrncav CHARAN Das, (1922) 
“A. L R. (T.) 415 | ,497 


= — 8.10, Sch, I, Arts. 49, 120, 145, applica- 

. bility of-- " Trust for specified purpose," meaning 
of—' Deposit," what 1s—Sust to recover property 
entrusted— Limitation. 


Plaintiff gave certain jewels to the defendant, 
a co-parcener in the same family, to enable the 
latter to raise a loan by a pledge of the jewels. 
Subsequently, by a family arrangement, it was 
agreed that the plaintiff should get a life interest 
„in the jewels and the defendant undertook to get 
, back the jewels and return the same to the plaintiff 
in a few days. Inasuit by the plaintiff fot 
recovery of the jewels: 





Held, that the defendant was constituted an 


express trustee in whom the jewels became vested 
for a specific purpose within the meaning of sec- 
tion ro of the Limitation Act and the suit was, 
therefore, governed by that section. 

Per Schwabe, C. J.—Assuming that there was no 
express trust under section ro of the Limitation 
Act, the case would be governed by Art. 145, 
and if not covered by Art. 145, would be covered 

‘by Art. 120 of Schedule I to the Limitation Act. 
The phrase ‘‘trust for a specified puspose’’ 
-ig section to of the Limitation Act connotes the 
‘sme idea as “express trust” “in English Law, 
‘and is used in the section in contradistinction 
‘to trusts arising by implication of law, trusts 
‘resulting and trusts constructive. 

The word ‘‘vested ’’, in section ro of the Limita- 


+ 


~+tiom Act means no more than properly having 


control of. the 
` Bhurab*at v. 
L. R. 540, Soar v. Ashwell, (18.3) 2 Q. B. 390; 
4 R. 672, 69 L T. 585 12 W.R 165 and Adminis- 
‘ trator-General of Bengal v. Kristo Kamin: Dassee 
3r C. 519 8C. W N, *00, relied on. l 
The word “ deposit ” in Art. 145 of Schedule 
to the Limitation Act is not confined to the strict 
meaning of ‘‘depositum’’ in Roman Law, but 
‘extends to all cases where one man's property is 
handed by that man to another, so that, the latter 
-becomes a-.''depository " of it, unless there is 
something in the terms of the handing over, which 
would prevent his being freatel asa person with 
whom it was deposited at all. 7 E 
Gopalsami Iver wv. Subramania | Sasri, 12 
Cas 207; 35 M. 63^; (1911) 2 M., W. N ras; Io 
M L. T. 572:22 M, T, J.1-2, Observat’on of 
Sadasiva Aiver, J, in Nerajanasamy Thevar v. 
Aiyacsamy Tyengar, 18 In’, Cas. o21 24 M. L. J 
“184 and of HM, J., in  Administrator-General of 
“Bengal v. Krisio Kamini Dassee, 31 C. 519; 8. C. 
W. N.-500, not followed. -. -.-.. * e wt as 
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Art.cie 49 of Sch. I to the Limitation Act, 
deals not with suits for r- covery of property deposit-. 
ed with another but only. with those in respect 
of property wrongfully taken or wrongfully dee 
tained. M Kisatappa HETTY v. LAKSHMI AMMAL, 
44 M.L J 431 1x; L. W. 467; (1923. M. W. N. 
254; 32 M. L T. 217, (1923; A. 1. R. (M) 578 842 


S 18— Ciri? Procedure Code ( Act V of 
1508), O, £ X 1, r. go E2ecution sale— Appli- 
cation fo cet aside sate—F-otal-- Limitation. 
. Where a decrec-holder fraudulently contrived 
not to serve the judgment-debtor with notice of 
the execution sale and kept him in ignorance of 
the sale itself; and the latter came first to know 
of the fraud only when an application was made 
for delivery of the property : | 
. Held, that the judgment-debtor in seeking to 
set aside the sale was entitled to the benefit of 
section 18 of the Limitation Act for the whole 
period during which the iraud continued. M Snurrxg 
MUHAMMAD ROWTHER v. SUBBA NAICKER, I7 L, 
W., 152; 32 M. L.T. 252; (1923) A. I. R. (M.) 353 
46 


——-——- 8. 19— Acknowledgment of liability — 
Payment of portion of debt under pro-note~ 
Endrosement on pro-note by promissorv— Endorsee 
ment, whether admission of hability as to balance. 
An endorsement on a promissory-note by which 

the promissor records that he has paid a certain 

sum sgainst the liability which stands against his 
name on the note, amounts to an admission of 
his diabüity to pay the balance, and wil start 

a fresh period of limitation from the date on which 

it was made. The fact that the endorsement is 

below an account showing what has already been 

paid on the note, would meke no difference, B, 

GANESH NARHAR JOSHI v. DA'TTATRAYA PADURA NG 

Jossr25 Bom. L R. 344; (19:3) A. 1. R. (B) 

239; 47 B. 632 | 249 

— 88. 19, 20—Borrowing fresh sum and 


—_ 





. signing old account— Promise to pay—Ac- 
knowledgment. Ses Contract Act IK or 
1872), 8. 25 (3) 692 


—— $, 20 (2\—-Ijara lease—Ijaradar allowed 
to hold over after expiry of lease and io receive 
produce in heu of interest— Limitation, whether 
extended. 3 
After the expity of an ijara lease the ijaradar 

was allowed to continue in possession of the land’ 

and to receive the produce in Jieu of interest payable 
on the zar-i-peshgi. On being dispossessed from 
the land the tjavadar brought a suit to recover the 
zar-A-heshgi: 

Held, that the receipt of produce.in lieu of in- 
terest fell within section 20(2) of the Limitation Act 
and operated to save limitation. Pat Foujpar 
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Sch. I, Art. 1— Execution | sale— Confir- 
mation, application for — Possession, application 
fov—Step-in-aid of "execution —Sale of property 
— Execution, whether comes to end —' Poundage 
fee," meaning of. 

An application for the confirmation of sale is 
not an application to take some step-in-aid of - 
execution. E ns Dur mus" GN Ne le 
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`. Panchanan Chowdhury v. Nrisingha Prosad 
. Roy, 6 ind, Cas 264; 11 C. L. J. 356 and Umesh 
Chandra. Dass. v. Shib Narain, zx C 1011; 9 C. W. 

eN ..193, relied oa. 

_ Gobind Persnad. v. Rung Lal, 21 C. 23; xo Ind. 
Dec: (N..8) 648, dissented..from.. e 


A decree-holder .purchaser, though unable. to : 


. Obtain ‘possession of the property sold in execution 
of his decree, is not entitled to take out further 
'execution for that portion of his purchase-money 
,Which: is represented by the property purchased 
by him. Execution comes to an end with the sale 
of the property and whether or not the auction- 


urchaser obtains possession. of the property sold . 


is wholly immaterial for the purpose of the decree 
and it does not in any way affect it. Consequently, 
an application by a decree-holder purchaser to be 
‘put in possession of the property is’ not an ap- 
plication to take some  step-in-aid of execution. 
Obiter —A poundage fee is a fee calculated upon 
the price for which the property sells and is payable 
‘by the decree-holder after the sale and before taking 
delivery of the property. Pat TRILOKE NATH J ua v. 
BANSMAN JHA, (1923) A. I. R. (Pat) 22; x P. L. 
R. 6; 2 Pat 240: (1923) Pat. 300 938 
ee Sch. I, Art. 11-——-Civil Procedure Code 
(Act V of 1908, O. XXI, r. 63—Claim 
proceedings—Order directing notification of claim, 
effect of— Title suit — Limitation — Procedure. 

Where a claim is preferred to property attached 
in execution of a decree itis the duty ofthe Execut- 
ing Court to investigate the claim, and if it is 
satisfied that the claimant has made out his case 
` to release the property from attachment, or if 
it arrives at a decision against the claimant, to 
disallow the claim. An order merely directing 
the notification of the claim to. intending 
purchasers without investigating it is an improper 
order, 

Machi Raju Venkatavainamv. Vadievu Ranga- 
nayakanima, 48 Ind. Cas. 2;5 4 M. 985; 35 
M.. L. I. 335; 24M J. T. t97; (1918) M.W. N. 
590; 8L. W.292(F. B.}, followed. 

Every order which is not in favour of a claimant 
is not necessarily an order against him. | 

Lakshmi Ammal v. Kadiresan 
Ind. Cas. 431; 41. M. T,. J. 08 r4 I. W.12: (1927 
M. W. N., 495 and Ayya Paltay v. Attupurath 

Manakkal, 52 Ind, Cas 938; rotg) M. W. N. 805, 
followed. 

“The combined effect of O. XX1, r. 63 of the Civil 
Procedure Code and Art. xi of Schedule I. 
to the Limitation Act is to cut down the usual 
period for a title suit, which in many instances 
is twelve years, toa year when the case falls within 
the terms of those provisions. ‘The result is 
that, if a person whose property is attached takes 
no steps under the summary procedure available 
to him to get his righ established, he has the 
usual period of limitation, but, if he prefers a claim. 
and an order is made against him he is bound 
to: file a regular suit within a year of the order. 
Therefore, unless an order is clearly against. a 
claimant as contemplated by those provisions, 
the Court will not be justified in placing a torced 
cenitiuction. upon it for the purpose. ot deciding 


ar 


that it is sich. an order. 
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A claim was preferred against the attachment 
of certain properties in execution of a decree on the 
ground that the judgment-debtor had only a: share 
in them and that the claimant was entitled to a 
moiety thereof, and the order of the Court was. 
“ Whatever right the defendant has will pass bythe 
saic. ‘The claim pyt.forward in the petition. will 
Ve noted in the sale-prociuimation.’”’: RSS 

FHeid,thattheor:ez d.d not negative the claimant's 
tight-to a share and did not amount.to an.order 
agaiust him under r. 63 of O. XXI of the Civil - 
Procedure Code and thet a suit for the recovery 
of his moiety against the decree-holder auction- 
purchaser more than a year after the ‘date or the 
Order was not governed by Art. rr of Schedule 1 to 
the Limitation Act and was not, therefore, barred 
by limitation. M PARAMBIL SAHARABIv. ALI, 44 
M.1.,j-.141;17 1. W. 182; (1923) A. I. R. (M.) 
295 < 859 


w Soh. I, Art, 61—Parinership—Debt paid 
by one partner— Coniribulion, suit for— Limi- 
lation, : 
A suit for contribution by a partner of a firm 

who has paid the whole or inore than his share 

of the amount of a debt due from all the partners 
is governed by Art. 61 of Schedule I to the Limita- 

tion Act. L WarnarriI RAM. RAM KISHEN, 3 L. 

L.].310 =" 385 


Aris 62, 97— Contract for sale— ~ 
Suit for sfecific performance, failure of—Subee- 
|" quent suit for recovery of earnest money, "whether 
barred—— Limitation applicable , 
The proper Article of the Limitation Act to apply 
to a suit for recovery: of earnest-money after: a 
suit for specific performance of a contract for sale 
has failed is Art. 97 and not Art. 62. A MUNNI 


Basu v. KOER KAMTA SINGH, 2x A. L. J. 265,9 
O & A. L.R 420; (1923) A. E. R (A ) a 


45 A. 278 | 
m Arts. 62, 120— Money wrongfully 
taken under -bona fide claim—Suit for vecouery—— 

Limitation— Art. 62, interpretation of. 

The plaintiff and the defendant were- owners 
of two contiguous villages. There being a 
dispute between them with regard to the 
ownership of some lands, the latter _ were 
attached under section 146 of. the .Criminal 
Procedure Code, the profits pertaining thereto being, 
deposited in Court. The defendent withdrew,some 
of the amount ‘deposited from Court as representing 
his share of the profits of the land attached. The 
plaintiff sued for declaration of his right to the land 
and for recovery of the sum withdrawn, on the 
allegation that the land attached being: in, his 
village the money deposited in Court was his, 
It was urged that it being a suit for money 
payable by. defendant for money received 
by defendant for the plaintiff’s: use, it was governed 
by Art. 62 cf the Schedule I to the Limitation 
Ati E . i - 2 

Held, that it could not be said by any means that 
the defendant received the. money for the use. of 
the plaintiff and that as he withdrew it honestly 
believing. that he was entitled toit, the plaintiff's 
Suit to recover it-was governed by Art. 120 and not 
Art. 62 of the Sch. I to the;Limitation Act, 7; 
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Limitation Act—coutd; 
Gurudas Pynev. Ram Narain Sahu, 10 C 860: 
TII. A. 59; 8 Ind. Jur. 322;'4 Sar. P. C. J: 548; 
:5 Ind. Dec, (N. 8 ) 575 (P. C.), relied on. 

. The plain meaning of the words in Art. 62 of the 
‘Sch. I to the Limitation Act should be given 
‘effect to without having recourse.to any technical 
rules of English Law regarding forms of action. 
OG ANANTARAM BHATTACHARJEE v. HEM CHANDRA 
KAR, (1923) A. I. R. (C j 379; 50 C. 475 


Sch, I, Art. 85 — Mutual, currentand open 
account, what is, h 
Defendants were in the habit of purchasing 

from the plaintiffs by means of letters 
through their gomuskia and paid the price thereof 

from time to time. There was occasionally .a 

balance in the defendants’ favour. Plaintiffs 

sued defendants for a certain sum due or a 

tbalance.of the account: . 

Held. that the account between the parties was 
not a mutual, current and open account and the 
suit was ~ not, therefore, governed: Lv Art. 85 
of Schedule I to the Limitation Act. Pat RAM 
SUNDAR v. AMRIT PAJiVAR, 4 P. L, T, 424, I 
P. L. R. 288; (1923) A 1. R. (Pat) 242 135 


— Art, 119—“ When arrears become due," 
. meuning of. See CAUSE OF ACTION . 5 


— Art, 1l — Transfer of non-transferable 
rénteresti— Covenanis of tiile and quiet enjoyment, 

breach of—Suit to ‘recover consideration, main- 
` fainability of— Limitation. : 

Plaintiff sued to recover possession of a certain 
share in a jajmanka brit sold to him by the defend-. 
ant by aregistered deed, or, in the alternative, for 
therecovery of the amount paid by him as consider- 
ation for thesale. It was found that the jajnganka- 
brit was not saleable: 

i 1 '(1) that the contract, although ineffective 
to transfer the jajmanka brit to the plaintiff owing: 
to the unsaleable:nature of the- property, was not 


—E 
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* an illegal contract in the sense of being contrary 


to" law or morals, and that, therefore, the claim 
for the recovery of the amount paid as consider- 
ation for the sale was maintainable;' , 

(2) that there having been a breach of the, 
covenants of title and quiet enjoyment, the suit, 
was governed by Art. 116 of Schedule I to the 
Limitation Act; limitation having commenced ' to 
run either from the date when the plaintiff was, 
dispossessed or from the date when the Court 
held that the jajmanka brit was not saleable. 


` Pat JutiNcuR.OJEa v. MEGHINATH.PANDEY 658 


— 
LI 





- Art, 120— Suits for village Profis. 
: Limiiaaon. | 

. Limitation for a suit by a person claiming to be 
a joint owner against the managing proprietor for 
his share of the village profits is six years. N 
BHAGERATHIBAI +. KESHO GANPATRAO, (1923) 
A. IR. (N} 229 - AD 
— — Art, 184, meaning of. . —. : 
The sneanjug of Art. r54 of Schedule I to the 
Limitation Act, is, that the applicant must have. 
kuoWwledge: not mereiy that a decree has . been’ 
passed by some Court against him, but that a 
particular decree ‘has been passeed against him 
in a particular Court in favout of v. particular. 
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“person for a particular sum. B BAPURAO SAKRA- 


RAM v.SapHu BHIVBA GHOLAP, 25 Bom, L. R. 
74) (£923) -A. I. R. (B.) 193; 17 B. 485 180 
Sch. I, Art..182 (5)— Application for ext 

cution naming dead person as guardian o 

minor judgment-debtor, whether step-in-aid of 
, execution. f 

An applicatoion for execution of a decree in 
"which a dead person is, under a bona fide mistake, 
named as the guardian of theminor judgment. 
debtor amounts to a step-in-aid of execution 
and operates.to save limitation under clause (5) 
of Art. 
Act. Pat PURAN MALL v. DILWA, 4 P. L. T. 


54 1003 
Madras Abkari Act (I of 1886), ss. 40.to 47, 55 175 


Madras City Police -Act II of 1888), s. 78, rule 
under—' Ride ", meaning of— Person carried on 
~ bicycle, whether vides ` 
The wor: ‘ride’‘in the rule made under thè 
Madras City Police Act as to riding bicycles in any 
street.or public place, does not necessarily imply 
that tie person riding snould propel the bicycle. 
himself7 A person, therefore, who is carried on 
a bi-ycle propelled by another, rides the bicycle, 
M Crown. PROSECUTOR +. DuRAISWAMr, 44 M, 
L.J. 01;17 L, W. 273; 22 M. I. T, 152; ( 923) A. 
I. R. (M.) 364; 24 Cr. L. J. 358; 46 M. 476 958 
Madras. City Tenants’ Protection Act (TII 
ss, & (3), 9—Tenant, - whether Sites iae 
` enforce compulsory sale of trust property, j 
. A tenant in -occupation of trust land “belonging 
to.a-temple or mosque-is nòt entitled to enforce 
a compulsory sale of the land under section 9 of 
the Madras. City -Tenants’ Protection Act 
aud require-the trustee to-deliver the land to him 
on a valuation to be made by the Court. 
` Thé term “landlord” as defined by clause. (3) of- 
section 2 of the Madras City Tenants’ Protection 
Actis comprebensive-enongh to include the trustee 
of a charitable endowment, but trust property is 
not “land” within the meaning of section 9 of the 
Act which can be conveyed ‘(under any power.” 
Per Venkatasubba Rao, j. ~~ “Land” in section 9 
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-of the Act does not mean the full interest which a 


trustee can convey under the power 
him to convey trust property when necessity 
exists or when the alienation is for the benefit 
of the estate." M PARTHASARATHI ÁIYANGAm pv 
DOoRAISAMI NAICKER, 44 M. L J. 91; (r923) M. 


possessed by 


_W. N. 148, (1923, A. I. Ri (M) 308 





- 3. 9, whether retrospective— E jeciment 
ad cyee tur, passed before Act— At plicati , 
: SH A eae. EEE eee 
Section 9 of the. Madras.City Tenants’ Pr ion’ 
Act has no retrospective * het and SABE 
a dec:ee has been passed before the Act came into 
toce for the ejectiment of € tenant, the latter 
cannot appiy tor an order under section 9 of the 
Act to direct the.landlord to sell the.land to him 
M LATIFA Bry. Mortar AMMAL, 44 M. L, J. 271; | 
17L.W.341;(1923) M. W. N, 233; 32 M. I. T 
200; (1923) A. L R. (M 320 | : | 
Madras District Municipalities Act (IV of 1g 
8. 45— Lease of right to collect fees oy tolls # 
, Written contract, :absence of, effect of-—Suit ‘ta 


182 of Schedule I to the Limitation’ 


vet 
v 


- 


141 . 
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Madras District Municipalities Act—1884 —concld. 


. - recover money due by lessee, maintainability of— 
« Implied contract, 

© The right to collect fees or tolls for slaughtering 
cattle in a slaughter-house was leased by the 
‘plaintiff . Municipality to the defendant and the 
latter enjoyed the right for the period of the lease 
put no written contract was executed as required 
by section 45 of the Madras District Municipalities 
Act of 1884. In a:suit-by the Municipality to 
recover the lease amount: : i 

. Held, that, although no claim could be made on 
the basis -of a written contract, the plaintiff 
Municipality was entitled to a decree inasmuch as 
the’ defendant had enjoyed the right for the 
_petiod contracted for and was liable as on an 
implied. contract. M SrrranGam MUNICIPAL 
Counc, v. BODI, 18 L. W. 130; 45 M. Hood 


L] 


164 
.Maüras District Municipalities Act (V of 1920), 


ss. 18, 28—‘' Chairman” in s. 28, whether 
_ includes Chairman delegate— Rules for Election of 
. Chairman, r. 4— " Taking part in ballot,” 
. Whether includes presiding at election meeting and 
. acting as returning officer—Rules for decision of 
.. election disputes, y. 11-~—Election, when can be set 
. aside—Sub- Judge, whether acts as Court. 

By virtue of rule 4 of the Rules for Election of 
Chairmen of Municipalities under the Madras. 
District Municipalities Act, a candidate whose 
.name has been proposed aud seconded for Chair- 
manushíp cannot himself preside at the meeting 
for eléction of Chairman or act as returning officer 
therein. , 

This rule has been framed to carry out the 


principle that no man shall bea Judge in his own. 


cause, 

The expression in the rule “to take part in the 
ballot" is not restricted to actual voting, but 
includes presiding at the meeting for election or 
acting as returning officer. 


The word “Chairman” in section 28 of ‘the 
Madras D.strict Municipalities Act has been used : 


so as to include a Chairman delegate who may 
be appointed by the Cnairman under section 
I8 of the Act, when he is himself incapacitated 
from acting as Chairman. 

Underrule 11 of the rules framed for the decision 
of election Municipal disputes, before an election 
can be set aside, it is.necessary to find not onl, a 
non-compliance with rules but also that such 
non-compliance has materially affected the result 
of the election. i 

A Subordinate Judge in dealing with an election 

enquiry under the. Madras Municipal Election 
Rules ; sits .as. a Court subordinate to the 
High Court and an order made by him is-subject 
to- revision uuder section 115 of Civil Procedure 
Code. -. 
“Where a Subordinate Indge in deciding an elec- 
tion petition set asd an election merely on the 
fiading that there had b en a'breach of the e'ection 
rules Ly the successful candidate and o vitted io 
decide whether tne bre-ch .of the rulesestabl shed 
had materially. affected the result of the, election; 

,; Held; that the Subordinate ;udge-hal gerti ed 
his jurisdiction with material irreg larity and ti 
order Was; therefore, liable to be set aside in 


ns n. j = * 242 i p 
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CASES. 
Madras District Municipalities Ack—1920—concld. 


M AHMAD THAMBI MARICAIR V, BAVASA 


A Yi" 
" fro 


revision. 


MARACAV AR, 16 L. W..898;- (1922) M. W. N. 8'3;. 


44 M L. J 69, (1923) A. I. R. 


(M) 254; 46 M. 
123 902 





— — #8, 950, 3172 — Applicahility of s. 2350—0Old 
machinary installed in new room—Offence. 
Section 250 of the Madras District Muaicipalities 
Act only applies wheu a person intends 
for the first time to construct or establish any 
Factory, workshop, etc. in which it is proposed 
to employ steam power, water power or other 
mechnical or electric power. It is not appliceble 
toa case where the machinery has not beenl inttr- 


fered with but only the shed in which the ma-- 


chiuery was kept has been.altered by changing 
the original room into a new room of brick and 
mortar. M GARINE SATYANARAYANA vy, EMPEROR, 
17 L. W.24,;((!923) A I. R. (M) 375; 24 PLE 


435 . < 

Madras Estates Land Act |I of 19081, ss. 13 (8. 52 
{(3;—W araui rent—Muchuika for money rent for 
stated peviod—Ryot undertaking io cultivate 
under Amani vules—Tender of fresh pattah con- 
tziming waram rent, whether necessary—~Watam 

` vert, whether enhaneniunt of rent 2 

. Under the Madras Estates Land Act, a land- 


older is always entitled to revert to the waram. 


system unless the ryols establish that it has been 
superseded permanently by the cash’ system by 
contract, express or implied, between them and 
the landholder. — b 

Ayyaperumal Odayan v. Ramasami Cheliiar, 
3 Tad. Cas. 963; 29 M. I, ]. 362; 20. W 6:6 
(1915) M.W. N. 614, Muthath Chettiar V. Periyan 
Cone, 5 Ind Cas. ;8; IK L W..311; (x92: M. W. 
N. 15927 M. L. T.226, fol owed l 

The fact that for several years the ryots paid 
money rents under specific contracts jn t 
patias for stated periods on varying rates would 
only show the éxistence of special contracts re- 
maining in force in particular years and not that 
he waram system was permanently given up. 

Where in a muchilika providing for meney 
rent for a period, the vyots undertook that, after ` 
the expiry of the period fixed under it, they would, 
cultivate the land under the Amani Rules: 

. Held, that the landholder was entitled to revert 
to the  waram system after .the | expiry 
of the period fixed without tendering a fresh 
patiah under section 52 of the Madras Estates 


. Land Act providing for waran rent. 
Under the Madras Estates Land Act, no prior ` 


tender or exchange of patia or muchiltka is necessary 
to entile a landholder to sue for rent. 

The.second part of clause (3) of section 52 of the 
Madras Estates Land Act is only a corollary to 


the first part and where the latter does not apply, 


the former is also inapplicable. ` 

The phrase 1 
tenure as opposed to rokka tenure. 

Mutiiah Chethiar v. Periyan Kone, 55 Ind. Cas.. 
g8; 1r L W 3.1: (1920) M. W. N. 15;27 M, Le T. 
226, followed. ] 4 

Under the waram system, the landholder is 
entitled to a share in all the produce of thé land 
unless there is a special contract to the contrary 


‘exempting any particular crop, and his claim to 


share in all the crops does not amount to an en- 


‘Amani system” means waram 


* 
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hancement of rent and section 13 (3) of the Madras 
Estates Land Act does not apply to such a case. 
A landholder is, therefore, entitled to waram even 
in second crop on the lands though raised by the 
tenants with the aid of their own well water without 
taking the landholder's water. M Varapa REDDY 
v. SRINIVASA MUD ALIAR, (1923) M. W. N. 357: 18 
L: W.169; 45 M. L. J. 199 688 


s. 26, applicability of — Claim by tenant to 
hold at lower vent —' Lawful rate payable,” mean- 


—. 





ing of. 

a Section 26 of the Madras Estates Land Act deals 
with cases where there has been an actual prior 
rent greater than therent claimedby the tenant and 
does not deal with a case where a yvatyat is setting 
up that ab ztnitio the rent payable was the iower 
rent and that the terms of tenancy always had 
been the lower rent, to be, increased to the 
higher rent in certain eventualities. 

Karuppa Gcundan v. Narayana Chettiar, 45 
Iud. Cas 406; 7 L W. 3-6; (0918 M. W N. 185 
24.4 L T. 35, Palantv Paramasiva, 13.M. 479; 
4 Ind Dee (N S.) 1046, dist nguish d. 

Per Wallace, ]J[.—'"The lawful rate payable" 
in section 26 (3) of the Madras Estates Land Act 
is not necessarily or invariably the fatsal rate fixed 
by the Government, but may be a contract rate 
on which the occupancy’ is based. M’ Para 
DEKKAY y. AMBERUDDIN SAHIB, 17 L. W. 160; 
(1923) A. I R. (Mj 306 - IBI 


Madras Local Boards Aet (XIV of 1920)— Local 
_ rules— Rule 4 (1) — Election petition— Failure io 
make deposit within time, effect of—Delay due to- 
paviy's neglect. i 
Sub-rule (1), r. 4 of the rules framede by the 
Local Government for the conduct of election en- 
uiries under the Madras Local Boards Act, re- 
quiring a deposit of Rs. 200 to be made within 
the time prescribed, is mandatory in character 
and, unless the direction con:ained in the sub-rule 
is complied with, the Court has no jurisdiction 
te proceed to enquire into the petition. 
In the case of an objection petition against 


an election under the Madras Local Boards Act: 


filed on the very last day allowed for its presenta- 
tion, the Vakil who was entrusted with the petition, 
stated to the Court that he had Rs. 200 to pay, 


` but did not actually tender the money, nor did he. 


ask the Judge to take the deposit himself. In 
accordance with the usual practice, he went to 
the challan clerk to obtain a challan to pay his 
money into the Imperial Bank. That being the 
luncheon interval, the chalI az clerk was not there 

He returned soon after, aud issued the challan 
for payment of the money into the Bank. The 
money was forthwith sent to the Bank, bnt it 
reached too late and could not be deposited on 
that day. It ‘was deposited on the next day 

In these circumstances, the question was, whether 
the maxim actus curi neminem gravabit (the act of 
the Court should not prejudice any one) applied so 
as to make the deposit a valid one: Wr 

Held, that the maxim had no application, fora 

the Vakil only went to the challan clerk at a time 
when the latter was allowed to go for his tiffin, 
t could not be said that the failure to pay the 


- 
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money in time was due to any action taken by the 
Court. M KRISHNAJI REDDIAR v. MUTHUVEHRA 
REDDIAR, 44 M. L. J. 344; (190231 M W. N. «99; 
18 L. M. 269; :1923) A I. R. (M) 490 9 
— 3, 221 —Criminal Procedure Code {Act 

V of 1898), ss. 435, 439— Government of India’ 

Act, tor5 (5 & 6 Geo. V., C. 61), s. 107— 

Magistrate acting under s. 221, Local Boards Act, 

whether “inferior Criminal Court" — Revision— 

Order directing payment of fees— Fine, whether 

can be imposed. 

4 Magistrate taking action under section 221 
of the Madras Local Boards Act of 1920 is an 
"inferior Criminal Court” within the meaning 
of section 435 of the Criminal Procedure Code, and 
an order made by him under section 221 is subject 
to the revisional jurisdiction of the High Court 
under section 439 of the Criminal Procedure Code. 





——— 


, or section 107 of the Govenrment of India Act, 


Under section 221 of the Madras Local -Boards 
Act of 1920 the imposition of a finein addition to 
directing the payment of the fees due is illegal. M 
PuNIVA SvAMAXO, Inve (1922) M. W..N. 840; 
17 L.W. 155; (19:3) A. I. R. (M) 275; 24 Cr. E da 


461 Í 
Madras Original Side Rules, App, H, Nos. 35, 36— 

Decision in contentious Probate suit, whether 

“final judgment”. 

The decision of a Judge sitting on the Original 
Side in the High Courtin a contentious Probate 
suit is a “ final judgment, ” so that a memorandum 
of appeal from it comes under Serial No. 35 of the 
Appendix II of the Original Side Rules.as being 
from a “final judgment” and not under Serial 
No. 36 as being from “any other judgment or 
order". M PrRUMALL CHETTY. v KANDASWAMI 
C HETTY, 44 M. u. J. 146; 37 L. W. 238; (1923) 
M. W. N. 160; 3; M. L T. 122; (1923: A. IR, (M) 
362; 46 M. 592 925 
Mahant—Denial of wakf nature of property, effect 

of— Removal of Mahant. 

The denial by a Mahant of the wakf nature of 
the property attached to the temple and the setting 
up of an adverse claim to it is sufficient to render 
hiin an unfit person to continue in the office of 
Mahani and liable to removal in a properly consti- 
tuted proceéding. L Ajupura Das, v. LORU 
MALIK, (973) A. I R (L}i3r ` "- 808 
Malabar Law—Tarwad—Maintenance of jumor . 

members—-Principles applicable—Decrée against 

karnavan, form. of. 

The junior members of a Malabar /arwad are 
entitled to receivé maintenance out of the Zarwad 
house, when there is no room for them in that house, 
and if the Rarnavan makes an insufficient allow. 
ance, they are entitled to apply to the Court 
to determine what allowance is sufficient having 
regard to the circumstances of the family, . 

The general principle governing such “cases is 
that, prima facie, the junior members living out of 
the ftarwad house should be tredted equally, 
but the circumstances of each particular member 
can be taken into consideration and it is-for the 
harnavan to- judge how much each particular 
member should get. He may take into account, 
circumstances like the heaith of a particular child, - 
or the education of a particularly intelligent child 


? 


` 
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ora child with small intelligence, or the earning. 
` .apacity-of the junior member or apparently even 


-.&-*icl marriage connection by him. Property 
^given to a. kanavan while he was junior member 
"before he became farnavan can also be taken 
“into account. ; . . i 
* To some extent, this discretion of the karnavan 
.can be controlled by the Court aud if a junior 
“member is aggrieved, he can apply to the Court 
sfor fixing. his rate, of maintenance, On such 
application very great weight sliould be given 
ito the-decision of the Rarnavan and it should not be 
‘lightly interfered with. What is a reasonable 


. “amount of maintenance is a question of fact. 


DoMERanat Thayu Kunji Ama y. Ekanat Siunpunmi 
“Walia Kymel; 5 Moog1;.2 Ind. Dec. (N. $&) 50, 
> relied op. - eue Oe " f 

^ Ordinarily, a decree in favour of a junior member 
for maintenance against the "Aarsavan should not, 
zin the absence of special .circumstances, be a 


. “personal one; but.must direct him to pay main- 


-tenance out of the income and corpus of the tarwad 
-Uprioperties. M. KONTAL. KUNHALIKU'TTP HAJI 


"K ARNAVAN v. MALIKKARAVID AKOTTAL. KUNHA- : 


MAYAN, 44 M. L. J 212; 1? L. W. 536; (1923) M. 
> WON. -2479;-32 M L.T. 366; 1923) A. I. R. (M) 
: *280; 46 M. 567° š ; à 838 


: Malabar «(Restoration of Order) Ordinance (I of 
. A822), 8. 4 (2) (bj— Special Magistrate— Retired 

Magistrate, appointment of—Trial by” such 
=  Magistrate— JI iegality— Criminal Procedure Code 
^ "(dct V of 1898),.s5. 12, 26, 41. 


+ - -Under section 4 (2) (/) of the Malabar (Restora- . 


vion- of Order); Ordinance only a person . 
who ig -already a Magistrate is eligihle for 
appointment as , "Special Magistrate.” The 


(powers of a Magistrate terminate on his re- 
ctirement fram service and a retired | Magistrate 
vis, therefore, incompetent to be appointed a Special 
Magistrate under the Ordinance. A convict.on on 
“trial by such a Magistrate is illegal and must 
be.set asite. M Kovrttrgotr HAMED HAJI v. 


E 
14. 


‘Malicious prosecution—Conviction in first in- 
^ SLance— Acquttted on appeal —Presumption— 
>. Reasonable and probable cause, . 


‘Where it is found that a plaintiff iu a suit for 
:dainages for malicious prosecution was convicted 
am the first instance and. was ultimately acquitted 
on appeal, :the. presumption is against tlie'absence 
.okreasonable and probable cause for the prosecu- 

. :tion-unless the original. conviction is proved to 
* -have :proceeded on evidence known: by the de- 
fendant.to be -false-or oi the wilful suppression 
-hy;hinr of material information. For this purpose, 


the :plaintiff is entitled to produce .evideice, and” 
` adismiesal Of his suit, without giying him the op-. 
| qortünity to- produce such; evidence, is liable to be 


set aside. in appeal. - FN 
= Shama Bibi +. Cnairman of Baranagore Muni- 
Cipality,ó Inu. Cas. 675; 12 €. L. ]. 410, relied n pon. 


-^, , Thequestion in every case.of à suit for maliciqus 
5 prosecution as to who was the real prosecutor must 


~ 


- 
A 
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MPERCR, 44 M L. J. 428; 17 L. W. 426; (1923) ` 
WN, 282; 32 M. L. T. 195; 24 Cr. L- T. 
3817-4423) A IR. (ML) 595 igi 


„J: Q. B.268; 30 W. R. 545, followed. 


Malicious prosecution—contă, de 
depend upon ‘all the circumstances of the case. 
Pat JaGnNARVAN DuBEY v. BAIDAPAT DUBEY, 4.P. 
L. T. 202; 1923) A.. I. R. (Pat) 344; 1 P. L. R. 
332 4909 


— Defamaticn—-Privilege— Malice— Reason- 
able ano probable cause-- Qualified prwilege, 
' elements of. -- 

As a rule an action liesfor the malicious publi. 
cation of statements which are false in fact and 
injrzicus to ihe character of another within certain 
limits and the law considers such publication as 
malicious, unless it is fairly made by a-] crson % 
the discharge of some public or private duty, whe- 
ther legal or moral, or in the conduct of his own 
affairs in maiters where his interes! is conce1nec; 
In -the-latter class of cases, the“ occasion pte- 





“vents the inference of malice wi ich the law draws 


izom . unauthorised communications: and a guai. 
fied pzivilege-attacbes to the statements so made,” ' 
it fairly war:anted by any reasonable occassion 
or exigency and honestly made, or made in good 
taith for the common convenience and welfare 
of society. 5 

There are three elements necessary to make 
the defence of qualified -privilege good, namely, 


` (x) the cccasion must be fit, (z) the matter must 
: have reference to the cccasion and (3) it must Le 
_ published from riglit motives. 


Clerk and Lindsel on Torts, 7th Edition, 
p. 580; referred to and relied upon. `. l 

For the sake of public justice, charges and coni- 

munications which would otherwise be slanderous, 

are protected, if bona fide made in the prosecution 

of an enquiry into a suspected crime. O KISHAN 
r 


. LAT, v. Moost RAZA, 9 O. & A, L. R. 302 U? 


—— —— Reasonable and probable cause, absent 
of —Malice, what is— Burden ol proof — Test. || 
In order ‘to succeed in an action for damages 


‘for malicious prosecution the plaintiff must allege 


and establish both absence of reasonable and pro- : 
bable cause and malice aud must fail altogethe 
if he fails to establish both. | $*-.. 
Reasonable and probable cause' means an 
honest belief in the guilt of the accused - based 
upon a full conviction, founded upon reasonable 
grounds, of the existence of a state of circum- 
stances, which, assuming them to be true, would 
reasonably lead any ordinary prudent and cautious 
man, placed in the position of the accuser, to the 
conclusion that the person charged was. probably 


guilty of the crime imputed. 


The malice necessary to be established in ‘a case 
of malicious prosecution does rot mcan malice 
in law, such as mav be assumed from the intentionzl 
doing of & wrongiul act, but malice in fact; maius 
animus indicating -that the party, was actuated 
either ‘by spite or ill-will towards an individual, 
or by indirect or improper motives, though these 
‘may be wholly unconnected with any uncharitable 
feeling towards anybody. Ei 
> Hicks v. Faulkner, (1882).8 Q. B. D, 167; 51 L.. 

lf there was an honest belief in the accused's 
guilt, neither anger nor hastiness om the paft of- 
the accuser would evidence malice. Anger, so 
far from beirg a wrong or indirect motive, is one 


~ 
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of the motives on which the law relies to sscute 
the prosecution of offenders, while hastisess 10 
the accuser’s “conclusion as. to the accused's. 
guilt, althongh it might account for his coming 
to a wrong conclusion, would not show the presence | 
of say -indirect motives. ADM 
Brown v, Hawkes, (1891). 2 Q: B. 718; 61 L.J. 
Q. B. 151; 65 L. T. 108; 55 J. P. 823, followed. _ 
: The test as to the.burden or onus of proof is 
simply this: to ask oneself which party will be 
successful if no evidence is given, or if no more- 
evidence is given than.has been given at a par- 
ticular point of the case, for it is obvious that as 
e controversy iuvolved in the litigation travels on, 
~the parties from. moment to. moment may teach 
points at which the Tribunal will have to say that 
if.the case stops there it must be decided in a par- 
ticular manner. L ABDUL SHAKUR.. IPTON & 
Co: VM: . | all 
Mesne profits, suit for— Plaintiff'S failure to. 
establish.right to immediate possession, effect of. 
| In execution of a decree for recovery of posses- 
sion of a land on declaration of the plaintiff’s. 
title thereto it was held on objection by the judg- 
. mest debtor that the decree, was incapable of 
.execntion on the grourd that it was so vague. 
that :£ could not be determined what the land was’ 
of which possession was to be given to the plaintiff. - 
There was no appealagainst thè order of the Exe-- 
-~ ,euting Court with -the result that the plaintiff 
was: never put. in possession. - Thereafter 
the- plaintiff decree-holder instituted.a suit against 
the judgmert-debtor for recovery of mesne profits 
. im respect of the land: ^ i 


Heid, that the plaintiff must „show that he ` 


. was entitled.to:possession of the land which had’ 
^ yielded the mesne profits that he claimed and as. 
he was- unable to do that iu view of the decision 
:the execution. proceedings, he was not entitled: 
:a @weree for mesne profits. - Cj SHEIKH. KARIM. 
. v: SOBEDAR SHEIKH. © 47 
- Minor —Lease— Benefit. 


= 


. A lease granted to the guardian of a minor acting, 
onebehalf of the latter which is proved not to be: 
for. tne benefit of:the minor, is not binding on the 
minor. Pat HAFIZAN v. AKHALESWARIPRASAD 36 
——— ——-, specific performance against. 

A Court will not decree specific perform- 
auce agalust a minor unless it ts satisfiel that 
such act is for the ‘benefit of the minor. It is 
not sufficient to.show that if is uct detr mental 
to him: if there is any possibility'ef *rere being a 
detriment, the Court will require to be satisfied 
that the possibility no longer exists betore it 
takes action. M Barru v. ANNAMAL AL CHETTIAR, 

-44 M.L.].226; (1923) M. W. N. 218; 17 L. W. 
36532M.L T. 253; 11923) A. 1 R M.) 313 49 


Morigage— Redemption Covenant giving mori- 
gagee power lo prevent redemption — Clog on equity 
of redemption. j 
A term in a mortgage-deed which invests the 

mortgagee with power to prevent redemp‘ion 

altogether amounts to’ a clog on the -equity of 
redemption and is unenforceable. : — 
- Dyrga Singn v. Muhammad. Raza Husan Khan, 
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25 Ind. Cas, 912, 17 O.C. 313, relied ca. 3 (QN). T M 
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: A mortgage witlr possession, which also carried” 
interest,. provided for redemption after the expiry 
of ten “abad years, that is to say, ten years 
during which at least one-third of the. mortgaged 
land shonid be cultivated :' : 


1 


Held, that it being entirely within the hands af* 


- the mortgagee to cultivate ‘all or. any portien .of - 


the land.or iiot, he could, by cultivating just less. 
than one-third of the mortgaged land:in each year, . 
deprive the mortgage of his right of-redemption 
aisgether, and that, therefore, the term. in the» 
mortgage-deed postponing redemption till after tlie : 
expiry of ten abad years amounted to a.clóg.. 
oi the equity of redemption and was unenforce- - 
abio, Peshk Ram CuaANpD v Guutam Hasan ` 94]. 


Redemption, suit—Decree for’ possession 
on payment of specified amount—Payment to be 
| made in particular month in. any year — Relation * 
- of morigagor and mortgagee, if determined— Appli- 
. cation. for. execution ` beyond. time-— Application, 
whether may be treated as redemption | swit-—Cibil 
. Procedure Code (Act V. of: 1908), s. 47'— 

. Limitation Act (-I X of 1908), Sch I, Art, x48. : 
“In 1886, a consent-decree was passed inare-, 
demption.suit-to the following effect:—'"The- :plaine- 
tiff do pay to the defendants Rs. 55 in respect. 
cf the debt on mortgage in the month of 
Chaiira- of any. year. and the plaintiff do obtain ' 
possession of the lands in suit, considering the: 

same to have been redeemed from the mortgage. 
It should be understood that the’ plaintiff is- not. 
entitled, to-take possession. of the lands in dispute, 
in any other month' except the month. of- 
Chaitra.” In 1919 the plaintiff sought to-exenute’ , 
tHe decree and was met by the contention that: 
executicn was barred by Limitation: — Mon 
- Held, (7) that the effect of the decree wes-not to:.. 
putanend-to the mortgage. but only to settle the - 
mortgage amount, and to direct that if that amount 
be paid in any following year the-defendant should ` 


^ 





"give back possession; 


(2) that as tne relationship of mortgagorand morte 


-gagee continued after the decree was passed, there 


was nothing in it which barred the plaintiff’s-righ 
to redeem; : MB 
(3) that ‘it was open ‘to. the : Court under > 


< section 47, Civil Procedure Code, to treat the appli- 


cation for execution as a suit for redemption;. ' 
for which the period of limitation was sixty years. 

under Art. 148, Schedule.I.to the Limitation Adt - 
B HANMANT. v. SHIDU SAMBHU; 75 Bom. IL. R.. 
358; (1923) A I. R. (B.) 300; 47 B. 692 | -556: 2 


Sale to mortgagee of morigaged property — _ 
Mortgagee, liability of, to` pay mortgage-debt,, 
whether | extinguished— Contract Act (IX of 
1872), s. 62. o oe a: 
Where a: mortgagor’sells a part ‘of. the mortgagedt 

property - to the mortgagee, intending: : thereby. . 

with the sdle-proceeds-to pay: off.the mortgage- . 

debt, the sale and. the mortgage are entirely: nu 

connected, and the. effect. of the sale. is not: to.- 
relieve: the- mortgagor of- his liability’ to .pay. the. 
mortgage-debt under’ section. $2. of the. Contract. 

Act. N NARAYAN 7. VENKATRAO, (1923) A. t: & 2 
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gagor—Sub-mortgagee, whether. bound. 


-49 sub-mortgagee, after redemption of the mort- 
gage, has no further right against the mortgaged 
property and his remedy, if any, is against the 
sub-mortgagor, but he can pursue his rights against 
any property in the hands of the sub-mortgagor 
into which the security was converted. 

A subemortgagee can, as against a stranger, 
eubrogate himself .only to such rights as his 
sub-mortgagor can have as against the stranger 
and is bound by any decree between -his sub-mort- 
gagor and the stranger and cannot, except onthe 
ground of fraud or collusion, get rid of if merely 

‘by showing the decree was erroneous. M 
RARICHAN v, DAMAYANTI, (1923) M. W. N. 87; 
.44 M. T,. J. 365; 17 l. W. 380; 32 M. L. T. 273; 
"i923) A. I. R. (M) 440 635 


—————Sub-morigagee, 
gaged property. 

- A ‘sub-mortgagee can ask for a sale of the 
original mortgagor’s interest in cases and in 
circumstances which would have entitled the 
original mortgagee on the date of the sub-mort- 
gage to claim such relief. 

Muthu Vijia Raghunatha Ramackandra v, Ven- 
katcchallam Cheiti, 20 M. 35; 6 M. L. J. 235; 7 Ind. 
Dec. (N. 5) 25, followed 


. 


rights of—Sale of mort- 


* 


One of the objects which a Court of Equity 


ought always to have in view is to minimise the 
number of cases which, may arise out of the 
relation between the parties to a mortgage. 
N SINGHAT KANCHHEDILAIL V. SHRIDHAR, 19 N 
L. R. 64; (1923) A. I. R. (N) 222 4 


Mortgage-bond—Money payable by instalinents— 
. Entire sum payable on default—Default in 
payment-Swit to recover instalments in default 
only—Subsequent suit for remaining instalments 
—Causs of action— Limitation Act (I X of 1908), 
Sch, Ip Art, 132—Civil Procedure Code (Act. V 
of 1908), O., II,7.2. E OG I 
On 22nd October 1902 4 executed a mortgage- 

deed: in favour of B, which provided for payment 

of the mortgage-mouey by twelve annua: icstai- 

. ments, and that in case of default of any one 

instalment the whole ‘amount remaining due 

would be: paid at once. Default having been 
made in payment of the first two instalments, 

B instituted a suit in 1905 to recover the amount 

of these instalments and obtained a decree. No 

further instalment was paid, so B ou 2oth May 

1917 instituted another suit for th» remaining 

- ten instalments: 

. Heid, that the right of action to sue for the 

whole amount of the mortgage having accrued to 

B in 1905, the suit was barred by limitation under 

Art. 132 of Schedule I to the Limitation Act 

and, further, that as B only sued for two in- 


stalments in 1905, instead of for the whole of the - 


relief to which he was entitled the suit was also 
barred under O. II, r. 2, of the Civil Procedure 
Code. B SHRINIVAS LAXMAN NAIK v. C HANBASATA 
GOWDA DASANGOWDA GowpuR 25 Bom. |, R 
203, (1923) A. I. R. (B.) 201 290 
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Sub-morigaze— Redemption of mortgage, 
effect of— Decree. between stranger and sub mort-: 
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Mortgage, simple— Possession obtained by morigageé’ 
— Right to remain in possession. i 
Once a simple mortgagee gets into possession 

ofthe property mortgaged to him, the property is 
sevurity for his debt and he is entitled to remain 
in possessiob, until the mortgage-money is paid 
off though, as a matter of fact, if he endeav- 
cured to recover the mottgage-money by suit, | 
he might find himself barred by the Statute of 

limitation. B.RANGAPPA KONDAPPA KORPE v. 

Virnu KRISHNAJI WAIKAR, 25 Bom. L. R 278; 

(1923) A. I. R. (B.) 195, 47 B. 652 404 


Mortgage-suit—-Persons acquiring interest subse- 
quent to mortgage not impleaded, effect of— Decree, 
form of. e 


Where a mortgagee sues for the recovery of the F 
full amount of the mortgage-debt by sale of the 
mortgaged property, but omits to implead certain 
persons who had acquired a share in the property 


subsequent to the mortgage in suit, so much only 


of the claim should be decreed as is proportionate 
to the interests of the persons who are before the 
Court. N Hrrasa v. ONKAR, (1923) A. I. R. daw 


234 


Mortgage, usuituctuary—Further charge—Stipu- 
lairon to convert mortgage into sale— Clog on . 

' redemption—— Foreclosure decree— Redemption | 
decree, whether included— Transfer of Properly 
Act (IV of 1882), ss. 58, 67. 


Where a deed creates a further charge on a 
property usufructuarily mortgaged and provides, 
among other things, that if, after the expiry 
of a certain period, the principal amount 
together with.interest and compound interest 
due under it is. not paid, the original deed shall, 
by virtue of thedeed of further charge, bedeemed 
to be an absolute sale-deed and the case provided for 
actually occurs, that is, the debt as stipulated is 
not paid, the original deed becomes, not c | 
an absolute sale-deed, for‘' once a‘'mortgage, i 
alwavs a mortgage, " but a deed in which tbe 
right of foreclosure is added to the rights 
already possessed by the usufructuury mort- 
gagee. l 

Az agreement in a deed of further charge that 
as long as the debt due under the deed is not paid 
off, the mortgagor sbail not be entitled to redeem . 


'the prcperty mortgaged under the original deed, 


is binding and not to be regarded as coming under 
the. doctri e Jor idding a clcg on redemption. 
The doctr, ne of clog relates only to dealin s, which 
take plac betwen the parties at he time when 
the : rginal contract of mortgage is entered into. 
Parti sre at liberty to d al: sus quently w:th' 
each oihet,s0 as to vary the terms upon which 
fede uptien ot the orig nal mortgag- can be had. 
O SANGAT BAKHSH SINGH v. KRAWAT DIJDEO 
BAKHSH SINGH, 9 O. L. J. 511; (1923) A. I. R. 
(0)143 ` : : 208 | 


Muhammadan  .Law—Legitimacy— Acknowledg- 
PERL : 
Acknowledgment has the effect of legitimation 

according to Muhammadan law, where either 

the fact of the marriage or its exact time with 
reference to tbe.legitimacy of the childs birth 

is a matter of uncertainty. * 


- 
` 


— 
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Where, however, the finding is that there could 
not have been a valid marriage between the parents 
the question òf acknowledgment: does not arise 
Pat MAN MOHAN Saw v. MUHAMMAD HUSSAIN 
“KHAN, 1 P, L.R 328 152 


Shia Law-——Wakfí, essentials of— Change 
in character of possession — Limitation Act (I X 
of 1908), Sch. I, Art. 91, applicability of—Suit 
for possession and declaration of instrument void 
— Admissibility of document 4n evidence—Ob- 





jection not taken—-Waiver-——Forgery— Opinion of. 


Court—Commiission to examine witnesses— Com- 
e missioner, power of, to restrict cross-examination. 
* "According to the Shia Law there are four essen- 
‘tial requisites on which the validity -of a wakf 
depends :—(1) The wakf must be perpetual; (2) 
it must not be contingent; (3) possession must 


. be given of the thing dedicated, or, in other 


words the properties. should cease to be the 
properties of the donor, and (4) the right of the 
donor should be entirely divested therefrom. 

It is, however, lawful for the donor to constitute 
himself the mutwalli, and in such a case a formal 
change of possession being out of the question, 
ali that is required is not actual delivery of posses- 
sion, but a change in the.character of possession. 
If the donor continues to'exercise his right over the 
wakf property and makes no change in the character 
of his possession, the wakf will not take effect, 

A change in the character of possession is essen- 


- tially a matter of evidence and can only be decided 


on the evidence in each case. 
Article 9r of Schedule. I to the Limitation Act 


' applies to a suit to cancel or set aside an 


- 


instrument not otherwise provided for. It has 
no application to a suit ‘for possession and a 
declaration that an instrument under which the 
efendant claims is void. gn 
Were no objection is taken-in the Trial Court 
_to the admissibility of a document it must be 


- assumed that any objection as to the mode of proof 


of the document adopted by the party producin:: 
it has also been waived. 

©The question of the mode of proof of a documenti 
is a question of procedure and is capable of being 
waived. _ . >. - 

It is unsafe to hold that a document is a forgery 
on the personal inspection of the document by the 
Court. . 

A.Commissioner appointed by the Court to 
examine witnesses has complete power to stop 
proceedings and to take the direction of the, Court 


-whenever it appears to him that the Pleader cross- 


4 


x 


examining a witness is abusing his position and - 


exceeding the limits of propriety. ' 

A Court in appointing a Commissioner should, 
in each case, give him instructions so as to make 
it clear to him that he is not so powerless as it is 
imagined and that he should exercise his power 
and stop the proceedings for the purpose of taking 
the direction of the Court whenever he should 


think that it is mecessary to do so. Pat Br» 
KANIZ ZAINAB V." MOBARAK Hossain 748 
— — —Wakt—Mutwalli, appointment of—Dis- 


. trict Judge, powers of— Civil; Procedure. Code ( Act 


- “ 
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Muhammadan Law-—-concld. goo ; 


P4 of 1908), s. 92, suit under; whether neces» 

sary. 71 0 74 E S 
A District Judge has the powers ofa Kazi under 
the Muhammadan Law in such matters as ghe 
appointment of a Mutwalli, etc. . 4 

‘Where 'a deed. of endowment provides that a 
vacancy in the.office of Muiwalli should be filled 
by a proper person being appointed to the office 
by & competent Court, the District Judge has 
power to make the appointment in accordance 
with the terms of the deed of endowment on appli-, 


cation being made to him on the occurrence of a — 
vacancy in the office, and a suit framed under ' 
. section 92 of the Civil Procedure Code is not neces- 


sary for the purpose. à 

Jamila Khatun v. Abdul Jall Meah, 49 Ind 
Cas. 799; 23 C. W. N, x58, distinguished. 

Quaere :— Whether the order of the District. 
Judge in such a case is a judicial or an administra- 


tive order. Ü MontupDIN CHOWDHURY v. AMIN- ' 


930 


Negiigenee— Duty of person carrying on dangerous 
operation-—Dafnages, suit for—Volenti non fit 
injuria, applicability of. o. 
li persons chooseto carry on dangerous opera.. 

tions, it is their duty, not only to the public but ' 

also to their servants to take adequate precautions 
that those operations shall not cause injury to 
any person. They EN to exercise ordinaty 

Care, catition and skill to.prevent an accident, 

hoppeniug. The mere fact that an accidenf has 

happeued is strong evidence, in a case of this 
kind, that the ordinary care, caution and skill 


UDDIN CHOWD HURY 


rejuired for preventing the happening of an acci- | 


dent have sot been exercised. 

A mere warning to persons working in the neigh- 
bourhood does not ainount’ to taking sufficient 
precautions. ; l : 

For a defence based ou the maxim volenti non 
jit injuria to succeed it is necessary, to prove that 
the person injured kuew of the danger, appreciated | 
it and voluntarily took the risk: > a 

A man cannot be said to have voluntarily under.” 
taken & risk the extent of which he does not ap- 
preciate.^ M SouTHINDIAN INDUSTRIALS l.p. v. 


_ALAMELU AMMAL, 17 1. W. 495; (1923) M; WENG, 


344, 45 M. L. J. 53; (1923) A. I. R. (M) 565 682 


Negotiable Instruments Act (XXVI of 1881), ss. 45- 
A, 64, 76 (a) —Hundi, loss of— Non presentment, 
effect of—Duplicate,, when can be demanded. ` 


The loss of a bill or note does not dispense with 


“presentment under section 64 of the Negotiable, 


Instruments Act. : < 

Where a hundi payable at sight is lost, it cannot 
be said that itis lost before it is overdue within’ 
the meaning of section 45-A of the Negotiable 
Instruments Act. The holder of such a pundi, 
is not, therefore, as of right entitled to demand 
a duplicate from the drawer under that section. 

The right to obtain a duplicate in case of loss 
is, however, a , part of the. mercantile laws of 


countries and a duplicate may be demanded on . 


equitable principles where a bill is lost whether 

before or after maturity. i JH 
Where owing to the refusal of'the drawer of a 

kundi to supply a duplicate none is presented to. 


- 


* 


- 


- 
r 
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i Negotiable. Instruments - Act, 


1125. l 


the drawee, no presentment for paymentis necessary 
as against the drawee under section 76 (a) of the 
L UDHO RAM- 
CaaanI RAM v. HEM RaJ-TET Buas - 774 
N.W. F. P. Law and Justice Regulation, s. 79— 
.. Eurtner &ppeal—Finding of fact, whether can:be 

"questioned. 


- ." Although it is thé: practice of the Judicial Com-’ 
. missioner, N. W. F, P. to. be slow in disturbing the 


concurrent findings of fact of the lower Courts, 
there is no legal bar in that Province to the re- 
opening of an. issue: of fact on. further appeal. 


. Pegh, MIR AHMAD SHAH V: MUSHARRIF SHAH 996 
Oudh Rent Aot (XXII of 1886) as amence. by Oudh > 


Rent ( Amendment) Aci (I V of 1921), s. 119 B— 

„Appela decree by District . Judge — Revision. 

The power of the Court of the Judicial Commis- 
sioner to interfere in appeals from the decrees of 
Revenue Courtsis defined by and limited to*the 
cases provided by section 119 B of Act XXII of 
1886 as amended by, U. P. Act IV of 1921, and no 


power of revision from the appellate decrees of the. 


District Judge is reserved to the Court. O Karr 
BAKHSH SINGH v. BHAGWAN „Das, 10 O. L. I. 
191^ : 1023 


Parties-—Some of several executors, whether ^ can 
sue— Non-joindér of necessary parties—Dismissal 
of suit—Civil Procedure Code (Act V of 1908), 
s. 99, applicability of.- 
Some of several joint executors of a Will cannot 


maintain asuit against a debtor of the estate. The 
mere fact that the executors: who are suing hold. 
a power-of-attorney from the: other -executors 


will not cure the defect unless the-suit is on behalf 


-of all the executors: - 


ff a defendant is sued by one only of two persons: 
with:whom he has contracted or by"one only of. 


two persons . who have a joint cause of action 
agdinst him, he has a right to have the action 
dismissed unless the other is joined, - 1 


Tf a defendant takes objection to the non-joind-- 


er of necessary parties at a proper time he.has 
a right to Have them  joined'as plaintiffs, and if 


|. after objection has ‘been taken the plaintiff proceeds 


with the suit without taking steps to add the per- ` 

'son of persons whose non-joinder has been object- 
ed. to, and the Court finds that the objection is 
well founded, the suit must.be dismissed. 

'  Gome of several executors.under a Will holding: 

‘a, power-of-attorney from the others bronght a 


suit on behalf of, the: estate in their own names. 
Objection as to.non-joinder of the remaining 
executors „was taken by ‘the defendant at the 


earliest opportunity but no application was made ' 


by the pliantiffs to have the remaining executors 
added:as parties. The suit was decreed by the 
Courts below which held that the plaintiffs by 
reason of the power-of-attorney could sue in their 
own names-without joining the other executors.. 
On second appeal: .—— ".. > 
Held, that the action was wrongly conceived 
aud.must fail for. non-joinder of necessary parties, 
in spite of the. provisions of ‘section 99 of-the Civil 
Procedure. Code M MoaNAVELU MUDALIAR 7. 
A NN AMALAI MUDALIAR, 44 M. L. J. 249: 17 L. W. 
21111922) M.W. N. 89; (1923) A. L R. rA 
Du v. UM XD me 
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Parlition decree, exemption . of —Delay: in furnish--5 " 


tng stamped paper— Limitation, operation of— 
. Limit:ion. Act (IK of 1908), Sch. I; Art. 182. 
_ Although a decree in a partition suit is not ' 
formally drawn up until paper bearing the stamp 


prescribed by Art. 45 of Sch. I to the Stamp Acti. * 
is supplied to the Court, limitation for the execu- - 


tion of such a decree runs, under Art. 182 of Sch. I 
to the Limitation Act, from the date of the decree, 
1.¢., the date on which the judgment is pro- 
nounced, and not fromthe date on which the Court 
rceives the requisite stampéd papers. C KISHORI 
MOHAN Parce. PROVASH CHANDRA —— 646 


Partition suit Preliminary decrec-—Dissnissal of 
suit after preliminary decree, legality of— Valuee 


for purposes of jurisdiction— Suits Valuation Act * 


(VII of 1887),.s. 8. 


_ After a preliminary decree has been passed 
in.a partition suit, it is not open to the Court 
to dismiss the suit altogether on the ground that: 


the Commissioner appointed - for carrying out the. 


partition has elfected partition of property different. 
from the property ordered to be partitioned under 
the preliminary decree. | 
"The value for. purposes of jurisdiction of a suit 
for partition pure and simple, where the plaintiff 
is in joint possession of his share and there is no 
dispute as to his title or share, is the value of the 
whole of the property sought to be partitioned. 
Dukhi Singh v^ Harihar Sah, 58 Ind. Cas. 2267 
r P.I. T. 595; 5 I. L. J. 540; (1921) Pat. 89, 
distinguished. . l 


Where, however, the plaintiff seeks. for an`- 
. adjudication of His title or extent of share-and for 


partition after such adjudication, it is the value 


Pat Ranyit SAHI v. QASIM 4P. L. T. 257; Fat: 
437, 11921) A. 1. R. (Pat, 342 918 


Penal Code (Act XLV of 1880, ss, 34, 328— A aul 


with deadly weapons—Offence— Common. tnten- 
- tion. : 


Ia a quarrel over a turn of water, four persons 


armed with chhavis made an assauit upon- another 
man iu which inj ries were caused to the latter 


resulting :n his death. Ont of al! the injuries, there | 


was only. one that was fatal and it wa: uncertain 
by whom the same had been caused. 
‘ants were convicted under section 326 of.the Penal. 
Code read with section 34 of the Cole and given 
On appeal : 

Held, that considering the nature of the assault 


- and the nature of the weapons used, it could not . 
be said with regard to any one of the accused that - 
.he did vot inten! to cause serious injuries and 


that section 34 of tbe Penal Code had rightly been 
applied in the case. L INDER SINGH v. EM- 
PEROR; 24 Cr. L. J. 401 ; 


— ——— S$ 99, 100—Right of private defence, 
exlent of. . d : 
Under section roo of the Penal Code, the right of 
private defence of the body- extends, subject 
to the restriclions contained in- section 99 of the. 


Code, to the- voluntary causing of death or of 


any other hatm to the assailant, if the offence 
which occasions the exercise.of tHe right is such, ari 
&5sault-as may reasonably cause the apprehension 


~ - 


~ 


The assail- - 


518 


r 


_of his share: which will determine the jurisdiction - , 
of the Court and not the.value of the entire property: - 


RU ols 52) 
Penal Code—contd. dut e 


“that death. òr grievous hurt will otherwise be the 
- consequence of such assault, 


Accused, with three companions, who were” 


unarmed, was proceeding to a threshing floor 
-in order to claim a share of certain produce to 
which he alleged, he was entitled. On the way 
they met the deceased who asked them to stop. 
They did so, The deceased rushed to his house 


and returning with a.dang-struck a blow on the ` 


head of the accused. The accused retaliated 


GENERAL INDEX: — - 
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tion to prove either that of its face the statement 
must be necessarily regarded as deliberately perjuréd 
or that it is.so from. extrinsic circumstances It 
must be  proved'beyond any reasonable doubt 
that the statement is deliberately false. Pat 
LALMONI NONIA v. EMPEROR, I.P,l. R. 142 PE 
24 Cr. L. T. 52t etf 8 
————— S, 


amounts to. = 
The failure of a cómplainant to -prove his case 
is not the same thing as the institution of a mali- 


* 


211— False charge of offence, what: 


. by striking a blow at the head of the deceased 
. which kiled him; : n 
® Heid, that the accused had acted in the exercise 
* of the right of private defence of the body and was 
- entitled to the benefit ot section 100 ot the Penai 
: Code, and that it wus immaterial that he intended | 
to prozeed to the.threshing floor and enforce his . 
right to a share of the produce. L MUHAMMAD . 
AKBAR v. EMPEROR. 24-Cr. L. J. 408 520 


—--—— 88,. 100, 804, 325—Faial blow, doubtful 
which of two accused siruch—Offence— Private 
defence, when Court to give effect to plea, 
Where it is impossible. to decide which of 

. -two accused struck the fatal “blow, the offence 
committed by them falls under section 325 of the 
‘Penal Code, and not under section 304. 

Agra v. Emperor, 27 Ind. Cas, 835; 37 P. R. 
I9 4 Cr, 16 Cr. L. J. 209; 219 P. L R. 1915, 
relie on, .  - 

If on the record a right of private defence can be 
-clearly raised, the Court should give effect to it, 
„even although not pleaded by the accused. | 

-. WARYAM-SINCH v. Emperor, (1922) A, I, R. (T) 
. 394; 24 Cr. Ty. J. 451 611 

° —~—-—— 8$. 146 —" Vioience," meaning af. 
The word ‘violetice’ in seccion 146 of the Penal 

QCoue is not sestricted to force used against per- 

“fons enly but extends also to force against inani- 

. „mate objects. M VENKATASUBBIER, S e fe 44 

. CM. L.-J. 407; 57 L. W 5, 32 M. L. T. 190; 2 
C EDI. p den A. 1 Rw 603 `- 356 got out of the. way of the peon. L. B D. M. 

P 149. Offence,” if includes offence ATTIVA V. EMPEROR, 11 l. B R. 449; (1923) A. 

_ «lunder special Act. (0I OR.(R.134: 2 Bur L J. 19, 2, Cr. L. !. 307 67 

. =- The definition of “offence” ‘in section 149, ——-—-—— 85. 904, 328, 325, 566 — Abducting woman 
‘Penal Code, does not include offences under-special to compel marriage-- «niredicnts of. offence— 


ciously false case, so as to sustain-a charge of an 
offence under section 211 of the Penal Code.. Pat 
CHHEDI UPADHYA v. EMPEROR, I P.L. R. 50 
Cr.;24 Cr. L. J. 3:6 16 


—— 8$. 216— Harbowring proclaimed offender — ` 
Giving warning, whether amounts to haybouring— 
Sentence. . tes d 
A person who deliberately gives warning -to a 
proclaimed offender of the approach of the Police, 
with the intention to assist him to escape, is ‘guilty 
of an offence under section 216 of the "Penal Code. 
4umnperor:v. Husain Bakash, 25 A. 261; A. W. 
IN. (1203) 29. dissented from. : : 
"^ An outlaw, especially in the North-West 
Frontier Province, is a menace and an enemy 
to the public at large, and any person who conspires 
: to assist him must be held to-be also an enemy 
` of the public and should be severely -dealt with, 
-Pesh. AKBAR ALI v EMPEROR, 24.Cr. L. ]. 485 949 


— gs. 225B— Arvest on civi warrant- 
Rescue’ from custody-—Surrendef next day— 
Offence, if complete | 
Where a person is arrested on a civil warrant 

and while in the custody of the peon, he is rescued’ 

"by a number of friends, though without offering 

any resistance hims.lf and disappears until he 

' surrenders himself tne next day, he is guilty of an 

cffence under section 225B of the Penal:Code, as 
he took advantage of his release from custody and 
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‘Acts. M AvpRoosv EMPEROR, (1922) M. W. | Culpable homicde— Death caused owing to en-e 
* ^N.860;17 L. W. 21; (192 3) A. L'R. (M) 187; 24 lavged spleen—Simple .hurt. 
| Cz. L. J. 360 | 369 Ín order to fall under section 366 of the Penal 


Code an abduction must be accompanied by the 
intention or -knowledge specified in the section, 
- Where a woman was abducted by a man whom 
- she had not married but with whom she had lived : 
.willingly for a couple of months as his wife before 
- the abduction and whom she probably intended 
to imarry: oe : j 
Heid, that an offence under section 366 of the 
- Penal Code had not beep established. i 
Where a person dies as the result of simple 


-—~—— S. 198 — Perjury — Essentials necessary for 
i convictian— Iniention. - - . FE Ne 
“ The intention to commit perjury must be clearly 
"present before a person charged with that offence 
_£an properly be convicted of it, and a statement 
capable of being construed in any reasonable way 
-in;such committing. that. it does not-show a clear 
intention of committing perjury, or a deliberate 
attempt to make a-false statement does not per 
-se contain the elements of the offence. Pat . injuries owing to the fact that his spleen is -diseased 
.TRAMGODBIND RAM v. EMPEROR, I P. L. R. 17 - and it is not shown that the accused had knowledge 
Cr 24 Ce. To Je 47t « 887 of this fact, he can only be convicted of causing 
o's, 193 — Perjury — Proof. tos simple huit. L BHAJAN Das v. EMPEROR, 24 
In order-to sustain a successful charge of perjury Cr. L. J. 421 s $33 

~ tit is not enough to show. that the statement in ques- l i sa 
` tio is probably not true, it must be snown- that . 38..993, 825— Alteration of conviction by 
, it is certainly false, | Itis necessary for the prosecn- Appellate Courl—Prejudice to` accused, . 
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'Ihe petitioners and one X were convicted by 
the Trial Court under section 325, Indian Penal 
Code, for having broken the knee-cap of the com- 


- plainant. The Appellate Court found that, so 


far as the injury to the knee-cap was concerned, 
that had been caused by the accused K and it came 
to the conclusion that the petitioners had been 


. guilty of the offence under section 323, Indian 


Penal Code, inasmuch as they had inflicted other 


injuries on the complainant: 


* 
1 


Held, that the alteration of the conviction of 
thé petitioners from section 325 to section 323 
by the Appellate Court was unauthorised. inasmuch 
as they had not been given any opportunity of 


. answering the charge in the first instance of inflict- 


+ 


- 


- 


ing injuries other than the injury to the knee-cap., 
0 PATAL GHOSE v EMPEROR, 24 Cr. L. J. 312 72 


- s 853— Income Tax Act (X I of 1922) 

s, 46— Jurisdiction of Income Tax Collector to 
. tssue distress warrani— Resistance to constable 

executing such warrant, 

A Collector, acting under section 46 of the Income 
Tas Act, has no authority to issue a distress 
warrant to a Police Officer, and a Police Officer 
executing such a warrant cannot be said to be 
acting in the execution of his duty as a Police 
Officer within the meaning of section 153 of the 
Penal Code. Pat JaAmaw SAHU v. EMPEROR, 
4r. L.T.175 1 P. L. R. 68 (923) Pat 111; 
(1923) A. I. R. (Pat) 338; 24 Cr. L. J. 490 


S. 366, offence underv—Consent of woman, 


effect of. 


In a prosecution under section 366 of the Penal 


* 





Code the fact that the girl concerned, at the time . 


she was enticed away from her home by the 
accused, had the intention of having illicit inter- 


. course with him, is no defence to the charge under 


* 
kd 


fields. 


that section. The intention of the accused (and, 
not that of the girl) is the material matter in the 
Case. U EMPEROR v SAFDAR REZA, 49 C. 905; 
(1922) A.I R. (C.) 508; 24 Ct L. J. 379 
s. 979 —T eft —Bona fide belief of title 
— Offence. : 
Accused and complainant owned adjoining 
Accused removed certain crops from the 
field belonging to.the complainant under the 
bona fide belief that the crops had been sown by 
him and belonged to bim: 

Held, that tae accused could not b» convicted 


peu arm tt 





' of theft, Pat BODH KISHEN GOALA vy. EMPEROR, 


^ 


1 


614 


4 P. L. T. 608: 24 Cr. L. J. 454 
Sa venoval— 


s. 378—Theft — Dishonest 
Wrongful gain- or loss. 
In order to constitute theft there must be dis- 
honesty. = A 
Certain articles belonging to the accused were 
attached and secured in his own shop, but pos- 
session was transferred to the decree-holder under 
a bond in Form No. 15-A, Appendix E to O, 
XLI, r. 3 of the Civil Procedure Code. The 


- &ccused preferred a claim to the articles which 


. was allowed. The accused thereupon took forci- . 


* 
* 


ble possession of the articles in the absence of 
the decree-holder; 

Held, that the act of the accused did not 
amount to theft inasinuch as there was no intention 


to cause wrongful loss to the complainant or 
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wrongful gain to the accused. M. LAKSHMI” 
NARAYANA C HETTIAR, In re,42M. L,]. 490; 16 La W. 
I5:(r922) A. I. R.M) 405: 24 Cr. L. J. 414 526 
s. 9O7— Such offender", meaning of— 

Grievous hurt caused by one of several offenders - 

— Others, whether liable to enhanced punishment. 

The words “such offender” in section 397 
of the Penal Code, refer to the offender who uses 
‘a deadly weapon or causes grievous hurt to sny 
person, and do not include those who jointly 
commit robbery or dacoity with him. L ILAHIA 
v. EMPEROR, 24 Cr L. J. 405 617 
403— Marriage negotiations, break down 

of—Bona fide intention to marry—Refusal if 

veturn presenis—Criminal misappropriation, 

Where there is a bona fide intention on the part 
of an accused to give his gisi in marriage and :ertain 
presents are delivered to him as a preliminary, 
it the negotiations break down on account ot certain 
unfortunate disagreements, and the accused refuses 
to return the nou he is not guilty o. criminal 
misappropriation. In such a case, a Civil Court 
s the proper tribunal for the parties to seek a 
settlement of their dispute. 

It cannot be laid down as & general proposition 
that whenever marriage negotiations break down, 
the relatives of the girl have a right to retain the 
presents made with a view to marriage. But 
before any action can be taken against them, 
it ig necessary to prove dishonesty on their part. 
C Nasir KHAN v. FvAz HeSsain, (1922) A. 1. 
R. (C) 57: 24 Ut L. T. 34 348 
— ———- 88. 408, 406 — Goods delivered in pursu- 

ance of coniraci— Denial, vf receipt. —Offence— 

Judgment of Civil Court, admissibility of. . 

Where goods are delivered to a person in pura 
sance Of a contract for their purchase, there 
is no entrustment which would give rise to a trn 
and the mere fact that the person denies geceigt 
of goods delivered does not render him guilty 
of an offence either of criminal misappropriation 
or criminal breach of trust. 

Obiter.—A decision of a Civil Court is admissible 
in evidence to disprove an allegation on the treth 
of which the guilt of a person in a criminal 
case depends. M VELAYUTHAM CHETTY, In ve, 
24 Cr. L J. 332 172 
gs. 406, 420 — Criminal breach of trust— 

Cheating— Ingredients of offences. 

Accused had pledged certain promissory-notes 
with the complainant as security for a loan. Sub- 
sequently, he dishonestly induced the complainant 
to hand over the promissory-notes to him by 
prenome that he required them to collect money 

rom his debtors with the aid of which he would 
pay cash to the complainant. He then disposed 
of the pro-notes and himself appropriated the 
proceeds: 

Held, that the accused was guilty of criminal 
breach of trust under section 406 of the Penal 
Code inasmuch as there was both entrustment 
and dishonest misappropriation. 

Obiter, that the facts disclosed the offence 
of cheating under section 420 of the Penal Code, 
M VENKATAGURUNATHASASTRI, In ve, 17 L, W. 
580; 32 M. Ly. T. 234; (1923) M. W. N. 313: 45 
M. L. J. 133; (1923) A. I. R- (M) 597; 24 Cr. L. T. 
453 > 612 
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—— 8. 480 —Mischief— Absence of finding that 
5 property. does not belong to accused, effect of. 

` A conviction under section 430 of the Penal 
"Code, in the absence of a finding based upon 
evidence that the property belonged to any one 

, other than the accused himself, is bad in law, 
and cannot be sustained, because no person can 
commit mischief in respect of property which 





‘belongs exclusively to himself. O KESHO SINGH v. 


EMPEROR, 9 O. Q&A L R10; 24 Cre. J. 467 888 


s, 499, Excep VII —Jnierdict issued by 
. head of mutt— Defam tion — Caste—Swamis, 
~ powers »f— Princibles o! natural iustice. ` 
Accused the head of a muti, on receipt of a 
formal accusation si;ned by several members of 
“the caste stating that complainant had taken part 
in a dinner which disqualified him from taking 
part in caste functions, issued a temporary in- 
‘terdict against the complainant which was primz 
facie defamatory pending the issue of a final order 
"aiter enquiry. It was fouid that, althougi the 
complainant was aware that the accusation nad 
“been preferred àgainst him, no formal--notice Of 
the matter was given to him before the issue of the 
provisional interdict - ee : 
. -~ Held that the -interdict having been issued 
‘bona fide to meet the urgency of the case was 
coveted by Exception VII to section 499 of the 
- -Penal Code. i a 
Per Oldfield, J.—A caste is an autonomous 
e@ssocjation, the powers vested in its constituted 
-heads being, subject to any special custom, those 
:necessary tor the protection of the interests com- 
_ mitted to ther charge. When a dispute arises 
.as to the proper exercise of those powers the only 
 dety of the Court is to see whether those powers 
"are. ex rcised in.accordance with the priuciples 
of natural justice; that is, in the majority of cases, 
'after the person to be affected by their exercise 
has been heard and his defence has received fair 
consideration. . T 
' Pe: Ramesam, J.—It is not for the Courts to 
dictate the details of procedure to persons in the 
"position of heads of a caste. | 
. Though ‘an interdict issued by the head of a 
‘caste against a member of the caste who is not 
"guilty of any moral offence savoürs of tyranny 
and oppression from the point of view of an .d- 
vancing community aud becomes almost intoler- 
‘able as the ‘community becomes more vatholic, 
so long as submission to the headship ot a Swami 
remains the usage of the caste and the members 
-of the community. do not shake themselves off 
“from such headship, the Swami is perfectly within 
‘his. rights to resort to the orthodox methods of 
conventional discipline and of vindicating caste 
usage, ‘provided principles of natural justice ore 
. not? violated. The advancing community is not 
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jüstified in expecting fts'Own progfessive Opinions 
^to be reflected in the. immutable’ minds: of the 
-Swamis or their faithfül: followers, nor can “they 
‘be . coerced to change with’ the times by-fegr öf 
criminal proseantion. , IMUSUKRALENDRA THIRT HA 
JSWAMIOFKASIMUTT3: PRABHU,;'17 «b. W.' 500; 
AM, L. J..416; 24 Cr. LoF. 3257 (1923)A. I. R. ma 
= 506—Criminal tnilmidation=Self-con- 

stituted Court Notice to. appeay—Ex- parte 
.. decree to b2passed on fatlure to appear—-Offence, 

Accused issued a notice,’ signed by himself as 
Président of a ‘self-constituted Arbitration Coutt, 
to complainant calling on him to appear on à certain 
date an! answer a claim brou :ht -against him, 


ee 
8. 


failing which an ex parte decree would be passed 


against him: m. ZI 

^. Held, that the statenient in the‘ notice that 
z'decree would be passed in the event of the com- 
‘plainant failing to appear as directed amounted to 
‘a threat to harm his person, reoutátion or property, 
and amounted to criminal intimidation punili- 
‘able under section 506 of the Criminal Procedure 
Code. O PRIYANATH GUPTA v. LALT HI CHOWKIDAR, 
27 C, W.'N. 479: 37 C. 1. J. 526; 24 Cr. Li J. 396; 
(1923) å. IR. (C.Y 596 : 508 


‘Pleadings— Appeal, second— Question ‘of limita . 


7 ‘tion— Question of law, when not entertainable.:  « 
*. ^ Although questions of limitation, being questions 
‘of law, are not exclüded from being heard in second 
appeal "when they have not been. raised inthe 
"lower Courts, where à questióti of-law depends 
upon a finding of fact or evidence, and that eyi- 
dence has not been led in the Trial Court, the High 
"Court in second appeal will not deal with the ques- 
tion B DIGAMBAR GOVIND v. LAHYADEO BHAU, 
25 Bom. L. R. 2453'(7923) A. I. R? (B.) 254. ^. 928 


"Genuinenes$ of document not challenged. 

- dn First Court—— Document, whether may be 
al'acked inapp'al. | 7 : d 
If the ee of a document is not challenged 
when it is produced in-the Court of first instancé, 
and no evidence is adduced to rebut the. evidence 
giveu in proof. of the document by the party 
producing it, it is not open to the opposite party 
to attack the document in appeal, nor is it open 
to the Appellate Court to ignore it, ASHIB LAL 
v BIDHA SINGH, 21 A. Le J. 329; (1923) A. 1. 
R.(4,503' o "E M 140 
So. Omission to object fo admissibility .of 
"d-cument in Trial Court — Objection, whether may 
“h. takenin abpeal.. . . x xd 
Aran ipis em omission in the Trial 
Court to object to an ad nission which is irrelevant 
does not make it relevant and admissil le in evidence, 
still an objection that a document, which per se is 
not admissible in evidence, has been improperly 
admitted in evidence, cannot be entertained in the 
Court of Appeal, when, if the obje tion: had been 
aken in the Trial Court, it might -have been met 
and the proceedings regulàrised. C SAY ERUDDIN 
AKONDA v. SAMIRUDDIN AKOND, (1923) A. ar 


Co) 30 Pro-note, suit on—Ciaim on original debt 


ler Amendment of flant, - .. T M TOM 
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- Jn a suit on.apro-note for. money due under 
a loan. where, thereis difficulty in enforcing the 
note, the plaintiff is entitled to fall back on the 
:originalconsideration. where the claim based on 
it .¥g..not barred. by limitation and have the plaint 
-amendel accordingly. M SUNDARA IVER v. 
: ARUMUGAM PIS. Al, 44 M. L. J. 301717 LW. 374 


minan Specific performance- of contract, suit for 


* = e re e ma 





the suit- -O GoNESERAM v. GANPAT RAI 951 
Practice- CGrimna. trial—-Convict on on un- 


Conviction, whether justified. ' 
‘It is th ) 
y its own evidence that the accused is guilty. 
The wéaknéss of the defence evidence is no ground 
fot finding the accused guilty. M RAMUDU 
AivaRv. EMPEROR, 44 M. L. J.243: 17 L. W. 
370; 32 M. L. T. 318; (1923), 4. I. R. M) 365; 24 
Cr L. J. 426 a 538 
i Egcal inspection, before. hearing of ca — 

Inspection restricted to_situation and features of 

disputed: property—Magistrate, jurisdiction of. 
. Where 1n a proceeding under section 145, 
Criminal Procedure Code, the Magistrate, before 
beginning to hear the case, goes to, the spot in 
order to. see the exact din dispute and the 
features of the disputed property and does not 
take any evidence on the spot or,.direct “his enquiry 
t any matter wnich.can be proved-by oral evidence 
&hü places on record a note of his inspection, he 
acts within his jurisdiction. : Pat LacumI Narain 
p. MUKHRAM, (1923) A. I R. (Pat) 37; 24 acer J 
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"defeat the right of. pre-emption. 
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Witness for defence— Aitendance, ene 
forcement of— Magistrate, duly.of. © 
A Magistrate having once issued process against 
.& Witness for the defence is bound to enforce 
his attendance and grant .ati, adjournment of the 
trial for that purpose.. Ü MimiR Lar.Rov v. 
Erexor, 24 Cr. L. J. 370 ir. ..^ 970 


ad - r 
|| . K 


'Precedents—oObiter dicta of Privy Council: value-of. | 


. An obiter, dictum, even of, their: Lordships of 
the -Judicial Committee of the Privy Council on 
a&.point which was not before them and did;not 
arisé in the case carinot be tréated as ati authority. 
‘When the poirit directly arises for decision, it is 
the duty of the Court to consider the point, foe 
itself giving. due weight to any words which -fell,* 
although . obiter, frem their Lordships. M 
TRIPURAMBA V. VENKATARATNAM, 44 M. L. 13 


:46 M. 423; (1923) A. 1, R M.) 157 


Pre-emption — Pre-emplor, whether bound by | per- 
. sonal covenant between vendor and vendee. 

“A pre-emptor stands in the shoes of the vendee 
anf is bound by all the conditions and obligations 
by which the vendee is bound, but these conditions 
and obligations must be found in the deed of saie 
and cannot be looked for in any subsequent 
document (though entered into immediately after 
the execution of the sale-deed) which does not 
create any interest in the land sold. 

A pre-emptor is not, therefore, bound by a per- 
sonal agreement to re-convey, entered into by the 
vendee in favour of the vendor after the execution 
of the sale-deed. L Arr BakHSH v. GHULAM 
MUHAMMAD T 4 


Suit by co-sharer—Sale by vendze to- co- 
skarer after institution of suit — Pre-emplion, v.ght 
of, whgther losi— Appeal. second — New pra. >. 

A plaintiff in a suit for pre-empiiou wust show 
that he is entitled to pre-empt not only on the dat 
of the suit but also on the date of the decrees 6 

Where, therefore, the vendee, who is a stranger, 
‘sells the property sought to be pre-empted to a 
co-sharer after the institution of the suit but 
por the decree, the plaintifi's right to pre-empt is 

ost, ; 

Behari Lal v. Mohan Singh, 55 Ind. Cas. 71; 18 
A IL. J 220:2: U. P. L. R. (A. 48; 42 A. 268 ard 
Skib Lal v. Bidha Sinzh,7* Ind. Cas. t40; 21 A.- 
I, J 329, followed f 
. A plea cannot be considered in second appeal, 
if it is neither taken in the first two Courts nor 
in the memorandum of appeal to the High Court, 
A Hak .CEsHI v. MEWA RAM, (1923) A.J. RHA) 
294. ~ 247 


re 
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— Gift to defeat pre-emption — Vendee 
- becoming co-shaver before decree—Suit, main'ain- 
ability ef. | ; 

A suit for ‘pre-emption cannot be maintained 
where . the vendee, though a stranger on ' the 
‘date of the institution of the suit, obtains a gift 
of some property in his favóur.and becomes a co- 
sharerin the village betore the date of the decree 
even thouph the gift be obtained with a view to 
A SHIB lar. 
BIDHASINGH,21 A. L. J. 320; (1923) A.I. Re 1A) 
D HR C o *dad 
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Presidency Sma í Cause Courts Act (KV of 1882), 

ss, 41, 48, 47, 49— Ejectment suit, stay of. 

' When proceedings . of a summary nature are 
' taken under section 41° of ' the Presidency 
SmallCause Courts-Act the occupant. whom it 
is-proposed to eject is entitled as of -right.- to'a stay 
of the suit, pending a suit in the High Court where 
he is prepared to bind himseif with- sureties to` 
institute a suit for compensation for;trespass. 3 

. Thecapplicatiom under section 47- of the Presi- 
dency: SmaH-Catse Courts Act:may be made at any’ 
time during ; the: currency -of -the proceedings’ and 
need: not necessarily be supported by zat afidavit.. 

Krishna AIYARv. SUBRAMANIA AIYAR, 17 Il, 

179; 44 M. L.J. 38632 M. L. T. 291; . (1923) A. 
"IER. (M.) 323.251 — | F 154 


Presidency Towns Ingolyency Act (WI of 1909), s. 
08— Order foy siimmary adjudication— Appeal— 

Leave of Court—Refusal of leave— Appellate 

' Court, power of. .. 

'Án' order under section 106 of the Presidency 
'Towns Insolvency Act, directing - an estate to be- 
administered in a summary manner.is not appeal- 
able except with the leave of the Court, and where 
such leave is refused, the proper course is to apply 
to;the . Appellate Court for special leave, Where 
in such a case a question of principle is involved,- 
the ‘Appellate Court has inherent jurisdiction to. 
hear the appeal, but it wil not interfere with a- 
finding. on:a question, of fact. B Pa NACHA YD 
NARSEV v. STANLEY a 25 Bom. L. R. 161: 
(1523) ALT. R. 1B.) 24 I, 
Prisons Act IX of 1894: , S. 42 (8 — Penal Code: 

:(Act XLV of 1860), s. 107— Communicating. 

‘with prisoner— Abetment by prisoner. 

^A prisoner who by his active co-operation aids. 
a» stranger outside the Jail in communicating 
with himself abets the former in the cofnmission 
wf an offence under section 42 (3) of thé Prisons ` 
gict aud is himself guilty of an offence under the 
section. 

Second accused sent a written message to first 
accused, a, prisoner, through ‘a Warder. First 
accused wrote an answer on the back of the paper. 
cóntaining the message and sent it back to the 
second accused: 

Held,..(1) that the second accused was guilty: 
oi: communicating ' with a prisoner within the 
meaning of section 42 (3) of the Prisons Act; ` 

(2) that the first accused was guilty of abetment. 
of the same offence M SrRERNIVASA CHATTY 
v. EMPEROR, (19:3) M. W. N. 274; 44 M. L. '. 585; 
pou) W. 80; (1923) A. I. R. “(M.) 596; 24 Cr. Td 


Probate and Administration Act (V of 1881), s. 21 
«Residue of testator’s . property left to tdel— 
Nesi Juary legatee—Shebait purohit—Shebaitship, 
'how determined — Benefaction o existing endow- 
ment— Benefactor, position of. 


"Where a Will directs that, after payment of- 
obsequious ceremonies of the testator, and certain 


legacies to specified persons, the residue is to be . 


devoted to the maintenance of the worship of 
an idol, the residuarv legatee under section 21 of 
the Probate and Administration Act, is the shebait 
of the idol, and not the priest appointed by the. 
shebait to conduct the vorri p 85 such appoint- 
mene. has. not. the effect. of transferring the: 
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pe ee of the debuti estate from the shebatt 
ohim,. - 

Mahavanee  "Indurjeet < Kooer v,  GhundgBisis 
Misser, 16 W. R: 99, rellédon. . ` 

Where the appointment of a 5wrohil or priest. 
ofa temple bas been at the Will of the founder- 
the mere fact that the appointees have performed 
the:worship for several generations will not confer 
an independent. right upon. the members of the 
family so appointed and will not ‘entitle them ar 
of right “to be continued in office as priest. 


Nanobhat v. Trimbak, (1878) P. J. 195 ae ; 


Narayanav. Ranga, 15M. 1833 2 M. I, 19j 
Ind. Dec, (N. 8.) 477, followed, a 

- When the worship of an idol has been founded, 
the shebatiship is vested in the founder and -his 


heirs, unless he has disposed of it: otherwise there 


has been some usage or Conrse of dealing. which 
points to.a different mode of devolution.’  . 
Gossami Sri Griahariji v. Bomantalst . Gossami, 
16 I.A. 137; 17 C. 3; r3 Ind Jur. 211; 5 Sar. P C. 
J. 350; 8Ind Dec.'N 8) 541, Garg Naik 
oy v Hemanta Kumari Debt; 3. 1. <A. 203; 32 
C.1 9. BC. W. N. 809; 6 Bom LR. 765: > ALJ. 
585; 8 Sar. P- .J 698 P.C.)and Monan Lalji v. 
Tikait Sri Gordhan  Lalji. 19 Ind: Cas. 3373-40 
I. Å, 67; 17 C. W N. 241; 1 À.L:] /54& 17 €.L.J. 
612; 15 Bom. L..R. 606; -(19r3) M. Ke iY 536 14. 
M.I.T.27; 35 A. 283; (P. C.), relied. b 
"A person who ‘makes a -benefaction ape sti 
eudowment cannot be reparded as its founder, 
where such benefaction- is-nothing. more than; an 
accretion or addition to the existing foundation.. 
C KALI KRISHNA Roy v. MAKHAN LAL, 36 €: LJ. 
441; 27 C.W. N. 411; (1923) A. LR, "ey 160; 
C. 233 £o ox T L3 


Prócedure— Commissioner's report, appeal — 
Application for further directions T rial Con ini, 
| jurisdiction RE ME HMM BM 
“While the hearing of exceptions to the te 

of a Commissioner are pending in-an Appe s 

Court, the Trial Court is not comipetent to hear 

any application for further ‘directions on the Com. 

missioner’s report, but -if- it- does ‘hear 'Such* 
an application and pass a decree, the plaintiff's 
remedy is to get rid of the decree by ati ' appeal. 

ELIAS HAJI AHMED v HAJI ESMAILSAIT, 25 Bom.” 

L. R. 237; (1923; A I. R. (B. 200% ` : 

Joint and 
recorded once ónly— Irregularity. 

Where several cases were’ ‘being tried separately” 
but the evidence of those witnesses who were - 
common to all the cases was recorded only once, , 
it being merely read out in the other cases, with 
the consent of the Counsel’ for the accused } ' 
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v. EMPEROR, mag Or I. J “627 
Provincial Insolyency nes ftia of on g. $ [OE 
(e) —Proviucial Insolvency .Act ( V of 1920), | 4. 38- 
Genera} Clauses Act (X of 1897), $ ,'&. 6— Limi- | 
tation Ack( IX of.1908), ss. 5,* 147, Pellen pre- 
pte ac old At Pa © whit Mer e fe 
exeuse 
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separate trials — Evidence” 


- fo terms and.in which the burden of'showing the. 
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+A petition of insolvency presented shore than three: 
months after the date of the act of insolvency on: 
whieh it is grounded is incompetént under section 6 
4) (c) of the Provincial Insolvency Act of 1907. 
either section’ 5 nor section 14 of the Limitation 
Act is applicable to a petition. presented under the: 
Provincial tnsolvency Act of 1907.” Fad Ss “ae 
^. Kopparthi Lingayya v.-.Avavett Chinnarayana, 
44 ind, Cas" 805; 41 M:-169; 33 M. L. J. 566; 7 
ke W: 443 (P-B), followed: : "^; ^: ^. 
Section -78-of the Provincial Insolvency Act 
of 1920 has not the effect of empowering the Court 
to extend the period of limitation in respect of & 
petition presented under.the Act of 1907 moré' than. 
three -months -after the date of the act “of 
insolvency on which it is grounded. © " 7., 77! 
-Per Spencer, J.—The provision contained - in‘ 
section -6 (4) (cy of- the Provincial Insolvency Act 
of 1907 is quite independent of the Limitation Act 
&nd.isabsolute.. . ` > a 
-Per Venkatasubba Rao, J.—The intention of 
the Law.of Limitation is not to give & right where 
there is none, but to interpose a bar after a certain. 
period. to -a suit to enforce an existing right. 
M. AIYAPURAJU v. VREVA VENKATAKRISHNAYY A, 
44. ML. T. 303; (1923) M.W. N. 195; 18 L. W. 
35; (1923) A. I. RB (M) 462. - . '  .- 488 
— — $9; 1l8— Provincial Insolvency Act.{ V of 
. 1920), s.- 31, whether retyospective— Insolvent,’ 
- undischarged, under old Aci— Immunity from. 


I» 
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- ayvest, ' 


- A person who was adjudicated insolvent under. 


the Provincial Insolvency.Act of 1907 and has not 
been discharged, isimmune from arrest in exectuión 
oí:a.decree-and ‘the ‘provisions of the new Act of 
1920 do not affect his position. D 


. Under.the Provincial Insolvency Act 01.1907, an. 


insolvent was normally immune from arrest, and 
his arrest could only be obtained, if at all, by special 
leave of the Court which might put the creditor 


speciel circumstances for departing from. the 
general rule would be on the creditor. Under the 
Act of 1920, a creditor can proceed as if no adjudi- 


cation had taken place. It lies on the debtor to move. 


the Court to obtain protection from arrest and the 
ofder may be refused if any act of bad faith on the. 


part, of the debtor is shown or so framed as to apply - 
only to certain debts or to be operative only for, 


a limited line. O RADHEY SHIAM v MOHAMMAD 
Tagor, (1023) A. I. R, (0.) 36 9 O. & A. L'R. 
ace. x Wer a a ~ s 011 
————- #8, 16- (B), Q6— Transfer made more than 
"ttuó yéars before order of adjudication, whether can 
be annulled: =: 0. +: 


=a +s - 





-Sectión 16 (6) of ‘the Provincial Insolvency Act | 


does not: povern' section *36 of the Act and, 
therefore,.a transfer effected more than two years 


before the’order of adjudication but within two- 
years of the date of the presentation of the petition ` 


innot “be “ “annulled under , the section, 
L'GuvuriAM MUHAMMAD. D. Panna RAM 498 
ae $9.94, 90, 07— Adjudication on valiarty 

"ef sécured débls—Insovency Court; jewer of. 

"Under séction^24.0f the Provincial Insolvency 
Act of 1907, an Insolvency Court bas a‘ general 


_ INDIAN..CASES.-- 
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power to inquire into the validity of a secured 
debt; independently ‘of thé provisions of sections 36: 
and 37 of the Act; those” sections being merely 
rules of évidence or sperial :rules of substantive. 


law applicable to particular kinds of transfer” 


by the insolvent. Loc l 

Official Receiver, Tinnevelly v . Sankaratinga 
Mudaliay,.62 Ind, Cas. 495: 44 M. &24: 40 M. L. 
].2:9; 92131 M. W.N. 2 6:14 
Sparke, Ex parte, Cohen, (1872) ? Ch. 20; 41 L. J." 
Bk 12,2517 T. 473; 20 W. R 69 ard Fils v; 


Silber, (1873) 8 Ch. 83; 42 L. J. Ch. 666; 28 LoT., 


156; 21 W.R. 346, fol'o wed; 


- e 3 AN |. 
Per Venkatasubba Rao, J.— Under the Provin- 


cial Insolvency Act of -19¢7, the Comt .in-the. 
exercise of its insolvency juris dictlon has no power 
to decide questions relating to adverse claiths 
by or against tuird parties. M “DoonapuLa 
SRIRAMULA v. PONAKAVIRA REDDI, {1923) M., W. 
N. 306; 45 M. L..). 1cb; 18 E. W. 426 5 


Provincial Insolvency Act(V of 1920), s: 4, Sub-s8.- 
c (1), (8)-— Question of title—Sale of insolveni's . 
property: ~ . MN. t 
"Although under sub-section (1) of section 4 of 
the: Provincial Insolvency Act an 1nsolvency Court . 
has full power to decide a question ‘of title, yet: 
when it does not deem it expedient or necessary 
to decide any question of the nature referred to in 
sub-section (1).but has reason to believe that the 
debtor has a saleable interest in any property, it 
may follow. the coutse Jdtd,dewn in sub-section (3). 
and may withouttusther enquiry sell such interest 
in such manner and: subject to such conditions 
asit may think fit." C JITENDRA Natu v, PATEH 
SIEGH, 260€ W.N921 . 820 


— ss, 5, 56, 57, 75. 79— Rules framed under 
s. 79—-Official Recewer, removal of— Review, 
power of— A ppéal— ‘Person aggrieved,” ` vfeun- 
ang of—Special Receiver, when to be appoink d. 
The Official Receive: 1s ane of the persons who, 

bave a right of appeal under section 750f the Pro- 

vincial Inso vency Act, if they are aggrieved by the 
order ot a Court acting n its insolvency jurisdic- | 

tion. .. . -. : : ; ` k 

' Official Assignee of Madras v. Rama Chandra 

Jye, 5 Ind Cas .974 33 M. 13457 M. L.T 214; 

(1910) M W.N 147, tebed upon. | * 





The expression “person aggrieved ” in section , 


75 of the Prov,ncial Insolvency Act means a per- 


son who has suffered & legal grievance, that is, .’ 


a person against whom a decision has been pro-' 
nounced, which has wrongfully deprived him of 


something, or wrongfully refused him ‘something, ` 


or. wrongfully affected his title to -something, 

‘Ex parte Sidebotham, In ve Stdebotham, (1886) 
I4 Ch. D. 458; 49 L. J. BK. -413 42 L. T. 788; 25 W. 
R. 715, Ex parie Official Receiver, In ve Reéd, 
Bowen and Co, (1857) 109 Q: B D.174; 56 L. J. 


Q. B. 447; 56 I. T. 876; 35 W. R. 866; 4 Morel >- 


235, rehed upon. - ; . 

Although the Provincia! Insolvency Act does 
not contain any ‘provision for reviewing orders 
avready pa'sed. such power must be implied from 


the provis on contained in section 5 of the Act,- 


“NO Court has thé power to remove an Official 


Receiver from his office,--But-where the appoints; 


L.W. 505, In ré.. 


t 


Y 


{ 


“Melsy2] M 
Provincial Insolvency Aet—1920—concld, 


ment of ‘an Official: Receiver to take charge of 
a ‘particular insolvency is concerned, the proviso 
to r, 11 of the rules framed by the Madras Gov- 
ernment under section 79 of the Act allows the 
party to apply to the Court to set aside the appoint- 


“ment of the Official Receiver and to ask that a 


Special Receiver may be appointed in his place. 

It is of general importance that all insolvencies 
should be kept within the contro! of the Official 
Receiver, unless very exceptiona! reasons, such as 


` reasons connected with the personality of the 


d 
s NARAIN PAKHIRA-RASIK LAL PAKHIRA 


Receiver, are put forward to deprive him of that 
control. 


The words '' otherwise directs” in section 57 (2) 


eof the Provincial Insolvency Act, refer not only . 
*to the point of time when the appointment of 4 


Receiver under section 56 is made, but also to the 


' period subsequent to the appointment. That is 


to say, the Court may not at theinitial stage 
appoint a Special Receiver, but it may, if good 
grounds are shown, remove the Official Receiver 
appointed originally at any time whatever. 
M Orficrar, RECE:VER OF TANJORE V. NATA- 
RAJA SASTRIG AL, 44 M-L. J 25:1; (1923) M.W. 
N, 212; (1923' A. I. R. (M) 355; 46 M. 405 225 


t 





- vency~—Court,. duty of, to enquire into present 
value of property— Application for insolvency by 
- frm- A pplication, form of. 
In dealing with an application for adjudication 


` of’ insolvency the Court should enquire.into the 


present value oí the properties which are available. 
for meeting the liabilities of the debtor and decide 


"whether, hav ng rega.d.to proviso (a) fo section 


24'0f-the Provincial Insolvency Act, the debtor 
has:proved inability to pay his debts. 

' Where.the debtor is a firm the.application for 
insolvency must be in the name of theefirm, and 
must. þe signed in the manner laid down in iules 
19,-22, 24 framed by the High Court under section 
79 of the Act. C SATISH CHANDRA v. Firm RAJ 
60 
— s, 28 subess. (3), (8)— Insolvency of 
morígagor in possessson—~M ortgagee, position of. 
Having regard to the provisions of section <8, 





clause (6) of the Provincial Insolvency Act, the’ 


teputed ownership clause in sub-section (3) of thet 
section can have no operation to affect the power 
of a secured creditor. Consequently, the prin- 
ciple that if goods have been mortgaged, the-mort- 
gagee. is" the true owner, dnd. if he allows 
the mortgagor to continue in possession of the 
goods until his bankruptcy the goods pass to the 
trustee: is not applicable to a case under the Act. 
U -SHAMAL DAS v. EHANINDRA NATH Roy, (1923) 
A, LR. (C) 532 — l ; 4d; 


Provincial Small Oause Courts Act (IX of: 1887); 


B. 17 — A pplication to set aside ex parte decree — 


_+, Application for chalan— Dilay in issuing chalan 


D oCTDsbosií, delay in making, whether can be ex- 
S LL LAN ; 

. Where 01 an application to set aside an ex parte 
decree uniter section 67 of the Provinzial Small 
Cause: Courts Act on the last day of lim:tatioa, 
the defendant ‘applied for a chalan aud on account 


^ GHNNRAT, INDEX; 
Provinóial Sniall Cause Üourts Aet—concid; | . .. 


s:. 24 Prov; (a)— Application for insol-* 


A. L R. (0) 3879 O. 


1153 


Ld 


of the delay of the officer of the Court, the chalan 
was isstied some days later and the decrée amount’ 
was deposited immediately on the issue of the 
chalan: : .. ARN C EE 
` Held, that the application for the chalan in, 
those circumstances was equivalent to the dep&sit,; 
and the provisions of section 17 must be deemed 
to have been complied with, - iii 
Mahomed Akbar Jaman Khan v. Sükhdéo 
Ponday, 10 Ind. Cas. 51; 13 C. L. J. 467, Munna 
Lal v. Radha Kishan, 30 Ind. Cas; 186; 37 Aj: 
591; I3 A. La J. 793, followed. m mer 
` A Court has power to excuse a delay in makin 
the deposit undersection 17 of the Provincial Smal. 
Cause Courts Act. ^ M  KornPILLAI SAMBAN £i. 
SAPPARIMUTHU SAMBAN, 17 L. W: 187; 44M: L:]. — 
247; (1923) A. I. R. (M^ 354 220 
4, whether mandatory—Security, pers 
sonal, whether. can be accepted. -> . voor 
` Section 17 of the Provincial Small Cause Courts 
Act is mandatory and the Court has no power to - 
dispense with the security required by that section. 
Assan Manomed Svhib v. Rahiman Sahib,’ 55 
Ind. Cas, 977; 43 M. 579; 11 L. W. 543; 38 M. L. J, 
539; 28 M. L. T. 175 (1920) M. W: N. 3753 27 
M. L. T. 273, followed. Uv EM 
"The section does not prevent personal security 
being accepted if the Court is satisfied of its suffi- 
ciency but it wil not ordinarily do so; M 
ARCHAKAM v. KATHIRAMANGALAM, 17 L. W: 559; 
32 M. i. T. 316 < 900 


————— Soh. II, Art. 18— Trusis Act : (I1. of 
1882), s. 3—" Trust," meaning of—Sutt: foy 
recovery of property entrusted to- goldsmith— 
Court of Small. Causes, jurisdiction of,  --.. 

"Phe meaning of.the' word ''trust" occurring 
in Art. 18 of the Second Schedule to the Provincial 

Small Cause Courts Act is analogous to the meaning. 

assigned to it in section 3 of the Trusts - Act. 
Where a person brings a suit to recover certain 

property eutrusted by him to a goldsmith for work 

to be done on it, the suit is not one relating to. a 

trust within the meaning of Art. 18 of the Second 





—— 8. 


‘Schedule to the Provincial Small Cause Courts 


Act. U B Ma TIN v. Ma Curt, 4 U. B. R. (1922) 
154; (1923) A. I. R. (R) 129 m _ 818 


| Art. 85 (ii) —Misappropriation of monéy 
paid—Suit for ^ vecovery— Jurisdiction . of 
> Courtof Small Causes. C COS. apes 
A suit to recover money paid to a person and 
misappropriated by him is, in substance, a suit for 
compensation within the meaning- of Art. 35 (if) of | 
Schedule Ito the Provincial Small Cause Courts 
Act and, therefore, not triable by a Court of Small 
Causes O Urram Prasap V. KODAI, 9*7 
& AOL. R. 23; 26 O. €. 
200 no, P Er Rn 
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" Publio Demands Reeovery.Act (1 B. C. of 1895), s. 


10-—-Omission to serve notice of sale—Sale, whethér 
nullity, : MN. 


- “When notice has not been served under section 
ro of the Public Demands Recovery Act, 1895, a 


sale under the Act must be decmed to be a nullity, 
a sale wholly without authority. In such circum- 
stances, the plainciff in a suit to recover nga 


need dot ask that” the sale be set asi 


e; he i 
^ | E mt, a 






ITE os | INDIAN’ GASES; E : 


Public Déniands Rétbver' Act —1898-=concld, 


entitled to récóVer possession upon the footin 

that the sale has not affected his „title, 

LALIT PUN UP 

HURI,.36 C. L. J. 208; (7 923) A. I.R.:.C)ra 898 

Public ‘Demande Recovery Act (IX BC of 1918), 
3-(1), 36, 37 — Retrospective effect. 

'"ÉHére is abundant -indication im the provi- 
sions of the . Public Demands Recovery Act, 
1913, that it- was not intended to have fe- 
. frospéctive opération so asto extinguish or modify 
Causés of action which might have already accrued 
by reason of failure to serve the notice issued 
únder section 10 of the Public Demands Recovery 
Act, 1895, fof section 36 of the new Act must be 
b tead along with section 3°(1).. © LALIT MOHAN 
$^ MANORANJ AN Guosit CHAUDHURI, 36 GL J. 
208; (1923) À. L. R. (C.) 13. - 698 


Punishment— Daily fine, sentence of — Ilegality. 
-~ The inflictiod of a daily fine-until the accused 
‘complies with the order passed againsthim is 


‘Megal, as no person can be punished for a thing 


tie hás tot done but may possibly do in the future 
Orisevenlkely to do in future. N BABURAO v. 
MuRiciPAL COMMITTEE, 24 Cr. L. J..318 «8 


Punjab Colonisation of Lands Aoi (V of 1812), s 


-< ~» 2 “> = 


itt: Ho: way pes L INDER SINGH v. ae 
SINGH : 1032 
Panjab Courts Act (VI.of 1918), s. 39 (1) (a)— 

‘Redemption suit-—Forum of appeal— Jurisdiction. 


’ The value of a redemption suit is the amount. 


“of the cliárge on the property. 
` Phe Yálüe of a redemption suit as stated in the 
'Pláiht cannot be altered by the plea of the defendant 
‘whether it be true or false. 

"Thé forum of appeal in a anoion suit must þe 


deternifed swith reference to the claim made and. 


mot to the decision upon it. 

‘In a suit to-redeem certairi property on payment 
of Rs. 3,000, the Trial Court decreed redemption 
on payment of Rs.:8,620. Defendant appéaled 
‘claiming a further sum of Rs. 1,860: 


Held, that the appeal lay to the District Judge ` 


and not to the High Court, L FATRE CHAND v. 
JOWAHAR DET, 5l. L. J. 143; (1923) A. I. R. Eo 
a ON :8. 41 (8)— Evroneous decision on Mes. 
“Appeal, secoiid— Certificate, whether nécessary. 

. WHere a question cf custom is involved, a second 
appeal is not coipetent without a certificate 
under, section 41 (3, of the Punjab Conrts Act 
üotwithstanding that the view taken ei the 
lower-Court of the ‘case was erroneous, L Jrra 
v. HAR CHAND, 5 L. L-J. 298; (1923) A. n 


E ‘Excise Act (1 of 1914), s. 6101) (a), (2) (a) 
— Possession and sale of liquor, 

Accused No. 1, a licensee for liquor, brought a 
eertain quantity” of liquor to the house of accused 


MANORANJAN GHOSH Saar 


- 


ed 
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for liquor accused No. 2 called to accused “No. .i^ 
to bring the liquor. Tlie price for tlie. liquor” 
was handed over to accused Norz: 7 

Held, that it could not'be said, either, that 
accused No. 2 was in joint prossession.of the liquor: 
with accused No. 1, or that he had joined > Cha 
sale of the liquor within the meaning of secz:.... q 
(1) (a) and (2) (a) of the Punjab Excise Aci. 
KISHEN SINGH V. EMPEROR, 24 Cr. L.J. 38r eit 


Punjab Pre-emption -Act d of 1919), s. 5 (al— 

“ Shop,’ "what is. 

A“ shop ” within the meaning of section 5 (a), 
of the Punjab Pre-emption Act denotes a. building 
or an apartment which is primarily used. for. buy-. 
ing and selling gc ovis. 

Bhamba Ram v. Allah Bakhsh, 31 Ind. Cas, 
191; 69 P. R. 1915; 156 P W.R. 1915, followed. - 
A building used for the purpose of storing Sleepets 
or grain in which no goods are sold cannot be ré- - 
garded as a “shop” within the meaning, of sec. 
tion 5 (a) of the Punjab Pre- emptio. “Act. Li 
WADHAWA Mar v. LACHMAN DAS  . 981. 
ss. 15, 21—Sale of occupancy rights—~ 
Landlord, right of, to pre-empt. 

The landlord of an occupancy tenancy is not 


Mem ame 





entitled to sue under section 21 of the Pünjab-Pre- 


emption Act for pre-emption of that tenancy 
against a person having a right of preemption 
under section 15 (a) or (b) of the ` Act.. L AHMAD 
KHAN 7. JaNGBAZ KHAN A .818 


Railway Company— Goods consigned under- Risk 
Note, B—Loss of goods in ‘tvansit—Liability of 
Railway Company—Wilfut neglect, | 
Certain goods were entrusted to a Railway 

Company for catriage. The goods were’ placed 

in a Road Van. According to the usual -practice 

of the Company the doors of the Van were not 
locked but were secured by bolts, which it was 
the duty of the guard to examine at every inter- $ 
mediate station. On arrival at destination: CERN 
found that a package of the consignment was 
missing. In a suit by: the consignor-against the 

Railway Company fot damages: 

Held, (1) that the securing ‘of - the 
doors of the Road-Van with bolts only wat 
inconsistent with tira : security which the Company 
was bound to pr^.ide for the goods entrusted 
to its custody ic “transit; 

(2) that althov; .. the burden of proving wilful ` 
neglect by the” cailway Administration or its 
servants lay or’ ae plaintiff, in the circumstances 
of tne case, w“ Pu neglect might be inferred from. 
‘the fact that” é-steps taken to secure the goods 
against loss‘, theft were inadequate. O ROHIL- 
KHAND ‘AN. , <UMAON RairnLwav Co. v. Bry -R Aj, 
ro O. L.J, 5 9 O. & A. L. R. 421 . 4: 
Railways— <yriage of goods— Risk-note. exempt- 

‘ing Railw..y from liability except in ceríatn ‘Cases : 

—Burdsn of proof. 

Where goods are consigned to'a Railway Company 
for carnage under a Risk-note under which the 
Company is not to be-held liable for the loss of any 
arti onsigned to it unless the loss is due to the 
Company's wilful neglect ox theft by or the ‘wilful 
neglect of its servants, and the goods are -not 
delivered and the consignor sues the Company 


we 
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efor damages, the Railway. Company cannot escape 
‘liability by merely admitting the loss; they must 
lead evidence to show that the goods were lost. 


_Atter the loss is proved it is for the claimant to 


prove the ‘exceptional circumstances mentioned 
in the Risk-note making the Railway Company 
.liable for damages, such as wilful neglect on the part 
ofthe Railway servants or theft by them. L 
-GREAT INDIAN PENINSULAR Ry. Co. v. Panwa 
()60o9 . 749 
"Railways Act (IX of 1890), s. 72— Non-delivery of 
consigninent——Suit for damages—Risk Note, B 
— Loss of consignmeni— Burden of proof. . 

Under section 72 (1), Indian Railways Act, 1290, 


~ 


ethe responsibility of a Railway Administration 


- 


for the loss, destruction or deterioration of animals 
or goods delivered to the Administration to.be 
carried by Railway is that of a bailee. under 
sections 151, 152, and 161 of the Contract Act. 
‘But this responsibility might be limited by 
‘special contract as provided by clause (2) of the 
section. Risk Note B is one form of such contract, 
which exempts the Railway. Administration from 


"liability, unless for the loss of a complete 


consignment under particular circumstances, 

| Where in.a suit against a Railway Company 
for damages.caused by non-delivery of goods 
consigned to it under a Risk Note B executed by 
the consignor, the. Company admit non-delivery, 
such admission does uot. exonerate them. from 
„liability; they must- plead and prove that the 
"circumstances in which the Risk Note was inteided 
‘to operate and exempt ‘them from liability 
[have occurred. “A mere allegation of loss by the 
‘Company or an admission of non-delivery by the 
'consi-nor is no proof of such .loss. N HANU- 
MANTRAO V. G, I. P. RAILWAY Co, I9 N. L. R. 
59; (1923) A. L. R. (N) 223 is 989 
- Ssg.79— Risk- Note Form B—Contract Act 


Li dm E 


© (IX of 1872), ss. 151,252, 161-——Lialility of 
$ Reilway— Loss," meaning af— Burden of proof. 


Under sections 151 and 152 of the Contract 


Act, read with section 72 of the Railways Act. 


‘the liability ofa. Railway Administration for the 
loss, destruction, or deteriora tion of goods delievred 
fo the Administration to be carricd by Railway 
is that of an ordin ry bailee; that is to say, if the 
Railway Administration tak as much care of the 
goods bailed to them, as a man of ofdicary pru- 
uence would under similar circumstances take o bi» 
own goods of the same brik, quality and valne 
'as,the goods bailed, they will not, in the absence 
of special contract, be .responsible.for the lcss, 
destruction or deterioration .of the goods. 
-~ The onus is, however, ou the bailee to show 
that he is exonerated from liability for loss to the 
bailor. ` l : 

Under the Risk-Note Form B the burden of proof 
lies in the first instance upon the Railway Admi- 
nistration to prove that there was such loss as is 
contemplated by the first part of the Risk-Note 
anil .when they have done so, the onus is shifted 
upon the bailor to show that the loss is due to the 
wilful neglect ‘of the Railway or their servants 
as proxided in the latter part of the Risk-Note. 
` The loss referred to in section 72 of the Railways 


Act is the oss suffered by the consignor or the true 


GENERAT, INDEX; 
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owner whether such loss occurred by teason of 
misd livery or non-delivery. 

Hill, Sawyers, & Co. v. Secretary of State, 6i 
Ind, Cas. 9 6;2 L.133; 3 J, L J. 297, relied upon. 

The Risk-Note Form B applies not only when 
the goods Have been lost by the bailee in the sense 
that he cannot trace them but also when they 
are lost to the owner because the bailee fails to 
deliver them to him in breach of his contract 
for any reason whatsoever. i 

A bailor cannot, by merely suing for compensaticn 


for non-delivery, take the case out of the Risk-Note, 


Pat G T. P. Rx. Co. v JITAN RAM NIRMAL 
RAM, (1923) Pat. 82 4 P. L. T. 173; 1 P. L. R. 
169; (1923) A. I. R.. (Pat).285; 2 Pat. 442 440 
— ——— 8. 72— ltisk- Note-— Lackage,’ meaning of. 

The word ' package ” in a Railway Risk-Note 
means, both that which is packed and that in which 
it is packed, that is, its covering or receptacle, Pat 
BHAGWAN DAS v.EAsf INDIAN RAILWAY, COM- 
PANY, 4 P.7.. T.3932  . 2. 5, 389 
— ss. 77, 140— Sui! against. Railway Com- 
` pany for compensation for’ non-delivery -of. goods 
| — Notice, service of— Notice on Trefic Manager, 

af suficient—" Loss, " if includes non-delivery. ` 

Where a person sues a Railway Company for 
damages on account of the non-deliyery of g^ods 
consigned to it for carriage, he must give notice 
as provided in section 77 of the Railways Act, 
and where the head-quarters of the Railway.Com- 





pany are in England, such notice should be given 


to the Agent of the Company in India: -A notice 
served on the Traffic-Manager of the Company 
is not- sufficient in law. ix 

A claim for compensation for. non-delivery 
of goods includes the case of the loss of the goods 
Ust ds much as the case of the detention of the 
goods. l : 

Where detention is not pleaded or put in 
issue a claim simpliciter for compensation for non- 
delivery of goods against a Railway Company 
must be understood as including or involving 
a claim for the “loss” of the goods within the 
meaning of section 77 of the Railways Act. 

Per B. B. Ghose, J.—The word ‘loss’ used 
in section 77 of the Railways Act’ is wide 
enough to include all cases where the goods are 
not forthcoming and, therefore, includes a case 


of non-delivery. © Assam BENGAL RAILWAY Co., 


LTD v.RADHIEKA MOHAN NATH, (1923) A. I ary 
397 
— 8. 108 — Reserved ace mmodation-— Railway 
Company, powers of— Ieservatiómn, nature of. 
By virtue of section rog of the Railways Act, 
a Railway Company has a general power of reserv- 
ing compartments for the use of passengers who 
bave already booked their seats, or for prospective 
passengers who the Company anticipate will 
travel, and the Ccmpany are entitled to reserve 





_ either individual seats, or whole compartments. 


But such power ought not to be exercised so as to 
give an undue preference or to cause an undue 
prejudice to any particular passenger traffic, 
whether individual or collective. B EMPEROR v. 
NARAYAN KRISHNA GOGATE, 25 Bom. I. R. 26; 
(1923) A. I. R. (B.) I; 47 B. 465; 24 &r. L, T. 
297 me. coke qM v We - d. 3 - ie iu 25 


* 
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' Registration—Sale-deed— Endorsement- “by. Regis- 
. lyar— Proof of document— Registration Act (X VI 
z: of 1908), s. 60.. 7 Z2 INE. 

In asuiton a registered sale-deed, the endorsement 
by the Registrar that the executant admitted execu- 
tion before him is not by itself stfficient evidence 
‘to eprove that document, -The endorsement 
merely shows that a certain person admitted 
execution and although one is entitled to presume 
ithat the person who. admitted the execution was 
the person who -signed the deed, that does rot 
show who signed the deed, nor that the person so 
signing was the person who could give title to 
he plaintiff. B Maruti Bausyr PATI; v. DaTTU 
MUKUNDA Savant, 25 Bom. L. R 192; (1923) A. I 
R.(B)253 : ^ '.'- ^ . 304 


" Registration Act (XVIoi 1908), s. 17—Consiruc: 
`. tion of document— Agreement to sell — Registration. 

"In order to decide whether a documesat re juires 
registration under section 17 of the Registration 
‘Act,.thé document should be considered as a waole 
‘and due weight should be given to the general 
tenor and sense of the document. - £ 

` A bilateral agreement to sell immoveable property 
‘which does not create or declare any rights in the 
property does not require registration. LINDER 
SiNGHo DYAL SINGH ——— ` 1033 


——'s l?— Receipt evidencing part payment 
towards mortgage-debi — Registration, if compul- 
sory. : : 

UA Ta which states that the mortgagor bad 
paid a certain sum on account of a mortgage but 
which does not recite that this sum was ail that 
was due under the mortgage and that tue effect 
of the payment was to extinguish the security, 
is not compulsorily registrable under section 17 
of the Registration Act aud is consequently not 
inadmissible in evidence for want of registration. 
€ JocENDRA Nard v. SAFIUDDIN 454 


——— — 
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17 49 —Compromise deed achnow- 
ledging title to tmmoveable property— Registration, 


INDIAN’ CASES. ? © "trea 


-evidence, 


‘Remand — Inherent power 


2 
aw r 


Registration Aoct—conc!d. ul <a 


terms of the lease be proved in such a case by oral 
L Morr SAGAR:. DHANNA MAL, i1 922! 
A. I. R. (L) 329 UU I? 
8 39 —Document, registration of — Presenta- 
tion by person, signing on behalf of executan’, 
validity of— Pleadings. 


-Whether-a person signs a document expressly . - 


aS agent or whether he is expressed to sign on some 
other person's behalf, that makes no substantial 
difference. In each case he signs prima facie 
as agent and has a right to present the- document 
tor. registration. B SHRIDHAR i, AXMAN vg. JANAR- 
DHANBAPUJT, (1923) A. 1. R. (5.337. | 983 
34, 72, 77—Deluy sn presenting docu, 
ment for regisiration—Refusal by Regisirar toe 
condone delay - -Subssquent refusal to revise. order 
—Suit lo compe! regi ivaltony m iintainalálity of. 
Where a registrar, -accing nader setca 34 of 
the Registration Act: refuses to sanction the 
‘acceptance of a penalty for a belated admission 
0o. execution, and to condone delay in presenting 
a document for registration, in consequence of 
which registration is re-used by the Sub-Reg strar, 
an application made to the Registrar to revise 
his previous order is equivalent to an appeal under 
‘section 72 of the Act, aud au order by him refustag 
‘such application is in substance an order uuder 
that section refusing to direct the registration of 
the document, and a suit for a decree di:ecting 
the régistraton of the document is maintanaple 
under section 77 of the Act. B FATTECHAND 
-ANANDRAM MARWADI t. UMAJI VALUJI MAHAR, 25 
"Boat L. R. 45; (1923) A. I, R. (B.) 157; 47 B... 398 
Aa - - * 
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of  Cowrt— Remana. 

" on second appeal — Order, whether can be attacked 
-in appeal from decree. 

- The velidity or propriety of a remand order 

made on second- appeal cannot be questioned, 

on a subsequent second appeal. The party dis- 

‘satisfied with the order of remand should Vea 


- wherher necessary. 
A‘ deed of compromisé which recites that a hous? 
belonging to a person and in his possession aud 


apply for a review of judgment or get the decision « 


set aside by an appeal to a superior Tribunal. Where * e 


enjoyment shall be enjoyed by him with power, 


to make a gift or sale of the same, does not pura 
port to create or molify title to immoveable 
roperty since it contains only a statement of 
act. Such a documeit doas not require registra- 
tion unter section r7 of the Registration Act and 
is admissible in evidencé either'as a contract to 
. acknowledge an existing title or, as evidence in 
the’ nature of an alnisioa, M RANGANAVAKI 
AMM\G» VIRUPAKS3EER RAO NAIDO,.£7 I. W 588; 
32 M L T.3:2; 45M. L. J. 100, (1923) A. I. R, 


—— ——-—83.. lj, 49 — Unregistered | document — 
! Adaussibility: in esdencé— Collateral. purpose— 
Oral evidence, whether admissible. 

, A:Court must decide wether the purpose for 
which it is sought to use an unregistered docu- 
ment.is really'a collateral one or is to establish’ 
directly title to the property sought to be convey- 
ed by.the document. . ONE: 
An unregistered deed of lease is not admissible 
in evidence to'prove that the property to which 
iG relates was let for a term of years, nor can the 


recourse is not taken to either of fhese possibie 
methods for contesting the validity of,the ordgr 
of remand, its [prey is not open tó consider- 
ation in second appeal against the decree made 
after remand. ET. 
' The power of an Appellate Court to direct a re- 
mand is wider than that indicated in O. XLI, r. 23, 
of the Civil Procedure Code. - The Appellate Court 
has inherent power to direct a remaud where such 
remand is needed in the ends of justice. 
The policy of the Legislature as indicated in 
the Civil Procedure Code is in favour -of finality 
of -orders of remand. ©@-Bisat Nata v. Tara 
Nira I023)À. I. R. C.1355 . ^ 588 
Rəs judicata— Execution  pro-e^dings—M (^gage— 
Redanphon  decree— Final decree not parish = 
Sale of certain items. allowed without objezhion ~ 
Application for sale of other ilem —Obisction as 
to non-exislence of final decrse, maintainabil ty of. 
In a suit for redemp:ion, pending au appzu 
against the preliminary decree’ a fiual date wis 
yas ied. Tos Appellate Court varied the preliminary 
decree by enhancing the amount.to be paid to the 
mortgagee, : After- the variation; no- fresh fimal 


w 


Vol. 72] 


Resfuiicata—concld. © ^ c ole o 3s 
‘decree was ‘passed.’ The decree-holder, however, 
applied for sale of-certain items of property, which 
was ordered without objection by the judgnient-’ 
debtor. On a later application to sell certain- 
other items of property, on objection being taken: 
by the judgment-debtor to theexecutability of the. 
decree on the ground that there was no subsisting 
final decree:-- ~. "s ete Fs 
H:ld, that though the Executing Court did not, 


e on the prior‘ occasion; expressly hold that-the 


decree was executable, in.spite of the absence 
of.a final decree, yet as that objection should have 
been taken,aud as the sale was ordered in execution 
of the decree as it stood;'tle effect of the ‘order 
was to decide in favour of the executability of. 
the decree and that the -judgment-debtor was 
barred by the rule of ves judicata from.raising the- 


, objection that theré was no final decree in respect of - 


att 


0 
4 
' 


the items now sought to be sold, and- the mêre - 
fact that the previous application was for the: 
Sale of other items did not make any differeuce.- 
M PALANCHERI / 
KRISHNA, 17 L. W. 566; (1923)-M.W. N., 299: 
M. L. J. 71 
- ‘Incidental obsevvalions. . - EE 
Observations in a judgment ina suitin which 
the nature.of.the tenure ‘of certain lands arose 


CF 


— 





only incidentally aud the real issue was, whether: 


a prior decree was. properly obtained, are not 
yes judicata, in .a,subsquent suit regarding the 
nature of the tenure of the lads; M MaTHOOR, 
GRAMAN 7. MANUKURISI VARJATH LAKSHMI,17 L. 
W- 514; (1923) M. W. N.^313; 32 X. EST 

(i923) A. I. R. M.) 572... i 





= Rent-decree—Presumption 
While a decree for rent finally decides the rent 
payable for the years in suit, it is merely presump- 


tive evidence of the rent of future years and the . 


presumption may.be rebutted Pat PARMESHWAR 


e PRASAD SINGH y. NARSINGH Rat,1 P. L.R. 109 188 


Revision— Civi! — £rocedure Code (Act V of 
19081, S 115. MEE ' 
The general principle which governs interference 

with an order under section 115 of the Civil Pro- 
cedure Code, is, that when a Court has taken 
np a point of fact or law fer decision and has 
decided that point wrongly, it has acted with 
full jurisdiction regularly and legally and no revision 
les agaiust its order, uuless that order itself affects 
the Courts own jurisdiction. . But when, having 
jurisdiction, the Court has failed-or refused to take 
up a point for decision, it has exercised its jurisdic- 
tion irregularly, and the more the failure or 
refusal atfects. the exercise of its jurisdiction, 
the greater the irregularly - will be.. M AHMAD 

THAMBI MARICAIR v - BAVASA MARACAYAR, 16 L. 

W. 598; (1922) M. W. N. 813; 44 M. L. J. 69; 

(1923) A I: R. (M ) 254: 46 M. 123 ` 9032 

Specific Relet.Act (I of.1877), ss 8, 9— Suit for 
possesston .ba.ed on tille—Tille not proved — No 
decree for possession can be given. 

e -In a suit tor possession of a certain plot of land 

based on title, the plaintiff cannot succeed on the 

ground of possessory title, if he fails to ‘prove his 


real title, A Wai MUHAMMAD y, ANTOO KOERI, 


+s = mm i ~” + 
~ a 


(1923) A, IR. (A.) 117 


we a 


` Fa & = 


GOVINDA v. PSOKOTE -KUNTI ` 
45 - 


xod! - 


. Specific Relief Act-—contd. c 7502-2 SULI. 1S 


ALL 7. gs, 19; 20, applica? ility of. ! E 


eons 
'* Sections r9 and‘29 of the Specific-Relief Act do 
not apply, where the claim is forthe recovery df 


earnest-money. A MUNNI BABU v. KOER KAMA - 


SINCH, 21 A: L. J 265; 9 O. & A. ie R. 429;,(1923) 
A-I. R. (A.) 321;45 4.378. :- 86 


- 





,advyantage—Discr2tion of Court. S.l. 
. Under section 22 of the Specific Relief Act, a 
Court may properly exercise its discretion whera 
the circumstances under which the contract was 
made are.such as to give the plaintiff an unfair 
advantage. over the defendant thoügh there may 
be = fraud or misrepresentation on the plaintiff's 
part. .. M -— 

. Where it was found that at the time when 
tHe contract was entered into the plaintiff held 
an unfair -advaatage over the defendant owing 
to the fact that the latter's faculties were enfeebled 
but that there was no fraud or ‘misreprsentation 
and the bargain was not unequitable: 

. Held, that specific pérformance shouid - not, 
under the circumstances, be decreed. L SAER 
SINGH?. UDHAM SINGH, 5 L. L. J. 507 — 


—— e si^ Bm Hindu “Law— Joint family— 


' Agreement by manager to purchase immoveable 
- property—Specific performance, - whether can be 
` enforced against, surviving 'to-parceners—M inor, 
specific performance against — Necéssity— Proof. 
: The Specific Relief Actis an exhaustive Code 
and section 27 thereof defines every class of 
persons against whom specific performance may 
be enforced, and under that section contracts 
for purchase are not included among the contra-ts 
whch can be enforced against pe . other 
. than the contracting party himself. E 
- An agreement for purchase of immoveable 
property entered into by the manager ofa joint 
Hindu family cannot, after his death, be specific- 
ally enforced against the surviving co-parceners, 
inasmuch as the latter do not, in such a case, 
fall within tue class of presons defined insection 27 
of .the Specific Rel ef Act. : 


— s. 22 Specific performance — Unfair ` 


Venkateswara Atyar v. Raman Namhudri, 33 Ind, ' 


Cas. 0960; 3 L. W. 435; 19 M. L.T. 329, distingu 
ished, - 
- Bhagwan v. Krishnaji, 58 Inl. 
Bom. I; R. 997; 44 B. 907, dissented f: om. 

A Court will not decree s ecific perform- 
auce againsta minor uuless it is satisfied that 
such act is for the benefit of the m nor, If ig 


not sufficient to show that it is not detrimental . 


to him ; if thereis any possibility of there being a 
detriment, the Court will require t> be satisfied 
that*the possibility* no longer exists before i 
takes action. : 

Under the Hindu Law there is no presumption 
that every purchase of immoveable property 
is for the benefit of the family. it is a 
question of fact iu each case which must be proved 
by evidence by the party relying upon it," - 

A member of a joint Hiadu famiiy does not in- 
herit under his fatner but takes by survivorship, 
fox on his birth he obtains a right in.the whole 
family property and not merely im a portion of 
t,.No doubt, when one member-of tho- co. 


Cas. 335; 22 ` 


II38 . 


* 
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parcquary, dies, his share passes to the othets, 
butitis more a question of lapse of the title ofthe. 
deceased: person rather than an acquisition of title 
in the survivors, for even before the death ofthe 
deJeased. co-parcener they had aright in the. 
whole of the property, including the share of the. 
deceased member. M Barpu v. ANNAMALAI 
CHETTIAR, 44 M.L.].220; (1923) M. W. N. 218; 
17L W. 364; 32 M. I.T. 255; (1923) A. I. R. (M) 
S313 ^ gu NENG 42 
SS gi 85—Decree for specific performance, 

form of— Time, fixed for payment, effect of— 

Failure to pay within, time fixed—Procedure— 
. . Delay in suing, effect of. . 


. A decree in a suit for specific performance of a - 
contract for sale of, land, directing conveyance 
on payment of an-aniount by the plaintiff and fixing 
a time for such’ payment, is in the nature of a 
preliminary decree and after the original judgment, 
the-áction is not ended but remains under the 
control of the Cóurt. It is competent both to the 
Original and the Appellate Courts on suitable appli- 
cation; to extend the time fixed for payment, and 
the plaintiff's rights under the decree are not lost ` 
merely-by.non-payment within the time fixed. 

A decree for specific performance must not make 
payment of-the purchase-money by a certain date 

.2-condition of the continuance of the rights under 
the, judgment. : : 

Ramaswami Kone v. Sundara Kone, 31 M. 28; 
17 MAL. J. 49533 M-L. T. 26; Moideen Kufpai 
v. Pounuswamy Pillai, 26 Ind. Cas..63; 1 L. W. 
832;.167M., L. T.-430, distinguished. 

Observations of Srinivasa Iyengar, J., in Gopala 
Aiyar v;.Sannasi, 32, Ind. Cas. 401; 3 L. W. 29; 
19 M, L. T. 137, dissented from.. . 

‘Where à purchaser offers to pay the purchase- 
money without actually tendéring it, but the 

.vendor -refuses to „accept -the offer, there is 
a waiver-and actual tender of the amount is dis- 
pensed. with. ; 

Polglass vw. Oliver, (1831) 2 Cr«& J. 15° 1 49 
E.R.7: 2 Tyr. 89;1 T. J. (N. 8$) Eis, 5; 37 R. R. 


623,followed. , : 
. ln a' suit for specific performance of a contract; 
persons entitled to tlie 


è 


the fact that certain 
bene£t of the contract refused to join the plaintiff 
and were, therefore, joined as defendants, . is not 
. a bar to a decree for.specific performance, È 
Persons, who desire the assistance of a Court 

in obtaining. an.equitable relief must come quickly, 
but the, question whether a Court should, grant 
an, equitable relief is one of fact to be decided on 
the circumstances of each case. - 
. Where, a suit for specifio performance of a 
contract of sale is brought some two years 
after.. the time fixed for its performance . and 
if appears, that the plaintiff was put off - by: 
the defendant himself who is not shown to have 
been. piejudiced by, the delay iu | bringing the 
action, the Court ought not to refuse to exercise 
its powers: of decreeing specific performance. 

.. Per, Wallace, ;J-—Where specific performance 
of, a contract of sale.has not been effected within 
the period laid down by, the decree, it is-open-to. 
the purchaser to apply to the Court for an extension 


INDIAN CASES. - 
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of time for payment of. the purchase-money, and : 
to the vendor to apply either for a final and pre-emp- . 
tory order for specific performance, or for an order 
rescinding the contract either immediately or to 
follow automatically on.the expiry of the pericd 
pre-emptorily granted. M.ABbUL SHAKER SAHID 
7. A BDUL RAHIMAN SAHIB.44 M. L. J. 107; 11923). 
M.W.N.1i i71. W. 216; (192.) A, I. R., (M3: 
284; 46 M. 148... . 868 - 
—-—-———— §, 99—'' In the same case," meaning of—-. 
Decree for specific performance of contyract— 
Default, in payment. under decree—Rescissicn. 
of contraci——Separale suit, if necessary, 2a 
The words “in the same case” in the last para- 
graph of section 35 of the Specific Relief Act refer 
to case (c) in that section. Where, therefore, a: ' 
default in payment has been made in a case. 
under that clause, the Court can make an order 
to rescind the contract in the same suit in which. 
the decree has already been made, instead of: 
putting the- opponent to file another suit for: 
rescission, B KURP Ar H RMRAJ v. SHAMRAO RAGEU- 
NATH, 25 Bom. I, R. 234; (1923) A. 1. R..(R.). 
211; 47 B. 589 S21: . 


Statutes, interpretation. of— Reference to history of 

Statute, if permissible. 

Reference is not permissible fo the Report of 
& Select Committee in aid of the interpretation 
of a statutory provision. C Dina Natu PAL v. 
Sarr Prasan, 36 C. L. J. 220; 27 C. W. N.. 115i 
(1923) A. I. R. (C.) 74 663. 


A : . Te Te ae ee ' M 
Succession Act (X of 1865), se. 204, 225-~Jotnt’ 
administvaieon, whether desirdble—Practice—Per- 
sons equally entiiled—Selection how to be made. ^. ` 
Section 204 of the Succession Act does uo merge 
than state. that those- who age im equal. degree 
of kindred to the deceased are all; from that. point: 


“of view alone, equally entitled to be appointed" 


administrators,;. but .the ‘section nowhere- says: 
tliat they-are all.entitled to be appointed jointly, ` 
Under section 225 of the Act the Court ‘isgiven- 
very wide powers, where it considers it necessary 
ot. convenient to appoint ’some:pétson'to ‘administer 
the ‘estate other than: the person’ who-in ordinary.’ 
circumstanceszwould be entitled to the: granite 
There is nothing in the Succession Act which- 
makes it obligatory upon the Court to grant Letters: 
of Administration to all the ‘persons who may. be: . 
entitled. thereto. merely by. reason of their.equal. 
nearness of. kinship to the deceased; : : 
It, is ‘well-settled that the Court showd prefer 
a: solé. to-a joint administration and: even. where: 
several persons stand-in the same degtee of-kinship: 
to the deceased, itis the rule-to select.one ‘only,:thex 
selection being made according to certain recogz- 
nised principles. ‘The interest of the estate which- 
has to be administered and the interests ‘of the: 
parties entitled thereto must be primarily looked 
to and, other. things. being. equál, a -person-with- 
büsiness.experience.atd.capücity will be-preferred 
to one who has nones .... . ... S 
Warwick v. Greville, (1809) 1 Phill; Ece. r23: at * 
p. 125; 161. E.:R. 934, relied upon. "p 
Again, where two-persons are- equally entitled’ _ 
by-reason-rof. ‘consanguinity; preference willifres: 
Qliently be given tothe one chosen by:thé niajority. 


* 
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Sucosssion Aot —cohrid:^ : - 5. OC - 


oF -thóse entitled to distttbution “of the’ assets, . 


although" other ‘considerations mày be ‘sufficient 
to óvérrulé the wishes of the majority of those 
interested. 

^ Å són, as à rule, will be referred to a daughter 
and where fione ‘of the usual tests cam be applied. 
the Court. fréquéntly appoints: the ‘applicant 
Whoi is first iH the field. 

Có?deix v. Trasler, (£865 
LT. P 1275 IY Jur. (N. 5 ee 
rélied upon, | - 

‘The Court never forces joint administration 
on dnwilling parties. Pat STO NEY v. STONEY,4 P: E 
T 251! (c 933) Pat. 130; 2 Pat. 508, (1923) A. I. R. 

^ 88 


(Pat) ai 
Sijits Valuation Act (VII of 1887), s. 8 
Tort— Joint tortfeasors, liability of—Suit acainst 
- seieral toyifeüsóvs— Death of one of them-—Proce- 
‘dure. 
‘The liability of'$wrong-doers in tort is joint and 
several, L 
Where a: súit is brought to recover damages. 
in respect of a tort and it is discovered that one 
Of ‘the’ deferidants had died. before the institution 
of the süit; the próper procedure i$ to strike out 
the name of the dete ada who is dead and to.allow 
the’ suit tó-proceed against the others, L PHILO 
2. “G6rI 670 


Transter ‘of Property Act (IV of 16625, s. 8—Succes- 
-Sion Act (X of 1865), s. 187-—Owhey under 
 voidable title, whether can pass good title—Bona 
' fide purchaser -for-valus—Person in possession 
of property, rights of, notice. of— Gou8trictive 

* notice, - dàclrisie of, limits of —Will— Probate mot 

l M Pu can s piss ema buit 


4 Sw R T. 45,34. 
16; E. R. 1453, 


EP 


the defects in the title. 
, . Constructive notice of all:the rights of a petsõn 
in possession will be ‘imputed to a “purchaser ‘or 
mibrtgagee Who imakes mo inqulty- or the persór-in 
occupation, on the principle that “where another 
isin: ‘exclusive ' sossessioi of - property - -and such 
possession: is prima facie inconsistent with"the full 
right of the vendor or mottgagor and the purchaser 
does not “choose to ask what -that possession is, 
hé must De takèn tọ have gòt thè information that 
he ‘would have’ obtained if he Had asked,” 

it is not, however, the duty, of- a proposed 
pürclase£'c or mortgagee to inquire of every person 
Who máy be"ol-the premises or any part thereof, 
nor does-the uukuown occupation of a part of the 
; premises ‘pu ‘put’ hit "on *iüquiry- aS to-tlie possible 
rights “ofthe occupier of that portion cver the 
ian an of the premises. 

Huit y. Lek: (Todt) Ch. 45; Th Jeh 30; 
Bi. T. 7479;-49 WR: 155; 17 T. Ie R 3y Kint 
v. Luck, (1902) 1 Ch. 428; 71 L. J, Ch. 239786 
I: f. 68; 5 0 W. Rz291; 18 T.I, R. 265; 'Huńer 
ialen, PAA 3 Ch. AD. 75 atip. 53i 41 Len 

175; 25. Yr Zo W, R.-218 “an Manji 
POENIS VV divus 8: indi „Cass: 755 ^35 B; 
342; 12 Boi, NEUE Tollowedi" 
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GENERAL, IRE. | 
z Transfer of Property Áóbzcontd, - z iu 


on ET. 


Xu the “case dE tédement d nins 


oi the pateni the à actual NOR nts s CURE Bay, Be 
families, freinds, "guests and so. "orti" Te. ze 
that’ it is ‘the duty .OF t the s propo Sed 1 Ott? wee or 2 
purchase? to atte id ou these premises es dnd examine 
narrowly ‘every’ one ot these pons w "would" be 
to him an intolefable. bardia. and, to note "Hat he 


sàs-affecied "by. 'constrüctiye: notice OF all. these. 
persons ‘Possible “equitable "HEUtS aver “any, part of. 
the‘ preinises would’be’an extension of, the doctrine: 


a constructive fotke Which Tat “be P kept-within 


be limits Which Nave already) bean fiked. ~ 
Gi nder section 187. of “tHe Surcessidh Actu paa 
Who in Court Bas to" Drove titie-dedüced “from n 
Will; whetlier he i3 plaintit -ar derendant tàni ot 
do so, without. proddriag ‘Probate: . 


“Buta Will of'which Probate Has: bt Been AE. ranted 
cgrinot ‘be treated ^ UL UA Bor. can uen 


deal WR the} I P aid 
titlé'tiough- it may be thát is ve. petted tnit" de 
it requires Probate to be taken ont at a later’ date’ tet 
Section 187. 0f the Succession Act is no bàr' to a 
transferee ‘from an- executor ‘who has mot taken: 
out Probate but who was in possession and who has 
given a póssessory ‘title-deed, suing “on that title: 
deed to, eject d trespasser and the ack T Probate 
is insuficient tò Bar the ejectinent of ‘stich " E 
passér,. M PARTHASARATRY-AIVARU. SUBHAR id 
GRAMONY, (1923) M. W. N; 763; 45 M. T. y 175° 


— s26 — Assignment. of rem of fü itire pe- 
newals.;0] lease, validiiyzof. . te une En cha vend 
<An assigtüiment: -of rent cannot operate (hi: respêct, 

of future possible leases that ‘mayre le, sin 

existence as. a. result ‘of:-rénewal...<Ms RAWA 

PATTAR. V. :-KumuRAN’‘CHIDAYATH.- KASHAVAN; 


iex n Abos 


44 M. Ty.) 22363132. ME. T 3367 (1923) M, W. i l 


250; (1923) A-I..R. (M) 316 
= 48nd Re pi dvchaser for. “bith ng 

-consideration front friday Vo for whether 

protected, 

A bola i fide purchases. of yal 
from a fraudulent ‘transferee, without’ notice. of t 
fraud i 33. | protected | under the, pPIOVISO, ioe section 
‘of thé. ‘Transfer of Property” Act., ea Du 
PUPRAN VrTTIL ù. ADRASSERI, Rung pe 
M. G- J. 527, 12.L. W 547.3%, Me In T. 372 um 
M; 478, (1923) A. I. R (M) 558 78? 


———— $i 53 — Partition "uihetliey : Tidasfer— 
Limitation” Act (IX of -903), Sth. Beart: i20. 
Sit to set-aside transfer af property vy Stra ge 
= Limitation.,  . 

A partition “signifies. the. -Sürrender of a‘péttion. 
of joint right in exchange for-a -similar’ right 
frém “the other cé-sharers.- aiid, therefore; cdi. A. 
transfer” ‘of property > Within: the ine aning of 
section! 353 of the: Trans er of: Property Act, wa Ng 
-'A Süit to set asiden transfer of próp perty ünder 
a: "dócumeérit to- "which: ‘the üti was not ep arty. 
is: governed by Akthi2zo o£-Schedule: I to thè 
Limitation Act. M RASA- GOUNDAN v- `- ARUNA- 
CHELIAM'GOUNDAN, 44 M;-L. J: 573; 17 I Wop 
613; (1923) M.W N. 320; 32 M; L.T, 344; (16235. 
ANE, R. (M)'577 “O78. 
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: aE: peat, PE Saito ae rar i Qe ae ee eae x rari pe ey 
. „10S assignee, of & share only of thé mortgagor's 
iiterest is d person entitled under section o1 of 
the: Transfer of Property, Act“to:redeemt the whole 
"T mortgage uri to deposit the whole of the miortgage- 
e 


come owner of part. of the mottgaged property. 
This;statütory right is not taken away by 
recognition in section :60, of. the Act of the right 
of partial redemption ‘in certain, cases.  ' 


By. Coùwtt -0 -TO bod ot. 
; ,lBoügh ii such a suit for redemption, the mort- 
gagee has fio right, to retain, possession after the 
tender, Having regard to practical - convenience 
aud the scheme of the Transfer of Property Act, 
thé ‘proper course for the Court to adopt is to 
deéterininé thé amount of the mortgage-debt for 
^ which the properties purchased by the mortgagees 
are Hable. and to allow the redemption of the rest 
. úly, On ‘payment of the proportionate amoutit 
and settle all the questions . arising between the 
~ "parties so as to obviate the. necessity for a fresh 
suit to ‘adjust.the rights of the.owners of the equity 
of redemption. .' ee ae ee ee Y 
^; The effect of a lawful tender or deposit -of the 
mortgage-imnoney 'is to determine. all the mort- 
' gagee's rights including his .right of retaining 
possession and transfer them .to the redeeming 


mortgagor . and this principle is equally applic- . 


able’ to a case where part of the mortgaged property 
has been purchased by the. mortgagee. ; 
. In taking account of the liability of a mort- 
gagee remaining ih possession after a lawful tender 
or deposit for the gross receipts of the mortgaged 
property “under ‘section 76 (1) of the Transfer 
of Property- Act, the mortgagee is entitled to 
credit for amounts paid after tender to: meet 
the revenue demands on the mortgaged property, 
for’ necessary repairs ‘and collection charges. 
. Per Krishnan, J. —The right to deposit the mort- 
gage-mouey in Court under section 83 of the Transfer 
of Property Act is co-extensive with the right .to 
sue for redemption. Once a deeree is passed settling 
the rights of parties on redemption, what is there- 
after done should-be referred to that decree. The 
payment of the mortgage-money thereafter can 
only. be under that decree and not under section 
83 of the Transfer of Propérty Act which no 
longer applies. Where the mortgagee draws out 
the money deposited in Court_after the decree, 


^. 


thereis no acquiescence in the decree so as to. 


render an . appeal from it incompetent. M 
TADEPALLI SUBBA Rao GARUv. Barusu Bucur 
SARVARAYVUDU, 44 M. L. J. 534; 1^ I. W., 61; 


(1923) M. W. N, 533; (1923) A. T. R.(M) 533.. 299. 


notwithstanding that thé “mortgagee has be- 


via e o gr 





` Redemption, suit for—Mort agee, right of. 
„Apart trom any express contract, 1615 nicumbenpt 
o;à'mortgagee in possession to pay arrears of fent 
in, respect of thé.mortgaged property, in ‘default 
of payment of which the property is liable to be 
sold, ^ When he has made such payment he-has 
a statutory right, in the absence. of. any contract 


A 


. to the contrary, to add it to the p.incipal, |^... 


In a ,1mortgage-d:ed the ' property ^ was 
stated to bé hypothecated for the principal sum 
but th: mo tgagée was authorised to pay atréars 
of rent and the mortgagor covenanted to pay any 
such amount paid by the mo:tgagee along with 
the principal atthe time of redemption. ` It was 
urged. that the stipulation as- to the ses 
payment of rent was a separate contract independ- 
ent of the mortgage security and that if it was 
an integral part of the agreement, it was a clog 
on redemption: :. - ES Vc 

Held, (1) that it was the statutory right of the 
mortgagee to add the amount of the arrears of 


: rent paid by him to the, principal, and the’ mort- 


gagor'was bound to pay the same at the time of 
redemption; WM EP ef, 

(2) that there was nothing in the contract to 
take the case out of the Statute; it merely, ac- 
knowledged, the statutory right and gave effect 
to it. 
I P. I,. R. 167 : " 


-—————- 8. 109—Lease—Transfer of, lessor’s 
: tnterBst— Notice to lozsee, absence of, effect of. 

` Section .109 of.the Transfer of Property Aet 
provides no penalty for want of notice to the les: 
of the transfer of the lessor's interest except t 
loss of rent paid by the lessee to the origin 


debar the transferee from recoveriug rent from 
the lessee. L -BHOLA NATH v. SUPPER, (1923) 
A.I. Reo : Z2 “86 
Trusts Act (IY of 1882), s. 3 212 
Vendor and purchaser— Re-sale, when can be effected 

~- Reasonable lime. : x 
. Where a right of re-sale is given by the contract 
between the parties it is not necessary that the 
property in the goods should pass to the purchaser 
to enable the seller to re-sell the goods and claim 
the difference between the price of the goods es 
originally contracted for and the price fetched 
at the re-sale. 

Moll Schulle & Co. v. Luchmi Chand, 25 C. 
505; 2 C. W. N. 283: 13 Iud, Dec.(N. S.) 335 (P. C:). 
relied upon. i 

Yule & Co. v. Mahomed Hossain, 24 C. 
i C. W.N. 
from. E os 
Angulia and: Co. v. Sassoon & Co. 13. Ind. 
Cas. 705; 39 C. 568,16 C. W. - N. 593; distingu« 
ished. : kN 

A seller electing to exercise the right of re«sale 
is not only-bound to wait a reasonable time after 


+1} 12 Ind, Dec. (N. S$.) 748, dissented 


giving notice of his intention’ before. actually - 


re-selling, but he is bound to exercise the right 
within a reasogable time after the date of the 


P 
- 
Po NN 


Pat Hira Raut v. FAKIRCHAND M anton; 


124]. . 


lessor. The want of notice does not absolutely’ 


t 


v 

4 é 
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Vendor and purchaser—concld. 


breach, otherwise the price obtained on such 
re-sale, if it has been unreasonably delayed ‘till 
the market has fallen, will not be a true criterion 
of the damage. L ABAUL HAKIM MUHAMMAL 
SADIKU. JOHO J AUTZEN 772 


Wajib-úl-arz, construction of— Custom ov contract, 
A wajib-ul-arz, prima facie, is to be construed 


- “ gs embodying a-record of custom, but this pre- 


sumption must give way if the language of the 
document itself indicates that the record is not 
Que of custom but of contract. Ei 

. ‘The introduction to a wajib-ulrarz contained the 
following recital, “The agreement between 
us proprietors and Lambardars is that so long as 
this Settlement lasts the following conditions 

‘shall be binding onus . . .'': 

' Held, that whatever usages were recorded in the 
wajib-ul-arz were recorded as usages of contract 
and not of custom. A Hari SINGH v. HARBANS 
La, 491 


Will Burden ‘of proof-—Forged document— Find- 
ing of Court, l 
The burden of proving a Will is on the party 
who sets it up, and if the Court finds that an 
alleged Willis not a genuine document, it ought 
to record a finding that the alleged Will is not 
proved. To record a finding that the Will is a 
forgery is to go beyond what the law requires. 
PO BarkuNTHA RATH CHATTORAJ] v. PRASAN- 
NAMOYI DEBYA, (1922) A. I. R., (P. C.) 4c9; 44 
M. L. J. 699; 27 C. W. N. 797 i 286 
e 3 Consiruction of— Property devised for perform- 
ance of sradh ceremony— Ceremony performed by 
volunteer, effect of. 
A testator devised certain propertp to the 
*deferidants for the purpose of defraying the ex- 
pensgs of the performance of his sradh ceremony. 
The defendants being minors, the sradh ceremony 
of the testator was performed by a volunteer; 
Held, that, under the circumstances, the defend- 
ants took the property free from the burden and 
that it could not be said that thefe was an intestacy 
with regard to the devised property. Pat Mom: 
"LALL v. RAMKHELAWAN Das | 400 
——-— '" Kindred Roll and Names of Heirs” 
maintained by the Military, whether Will. 


- 


INDIAN CASES—GENERAL INDEX 


Il4I 
Will—concld. 


The “Kindred Roll and Names of Heirs ” main- 
tained by the Military Authorities in respect of a 
soldier can only be, used for the limited purpase 
of ascertaining who are the next-of-kiu in case the 
soldier dies, and cannot be treated asa Will. 
BHAGUPDAI TUKARAM JOGDUNDE V. APPAJI GITA 
RAM CHARATIE, 25 Bom, L. R. 157, 47 B. 552: 
(1923) A. I. R. (B 260 974 


—-— Testamentary cabacity—Sense or conscious- 
* 


ness, existence of, if sufficient, 

The mere fact that at the time of the execution 
of an alleged Willthe testator had sense or conscious- 
ness, or that he was able to answer a question or 
two put by the Doctor about his illness, 
is not sufficient evidence of his testamentary 
capacity. C Joc Es CHANDRA SHAHA v. Burxu 
SAU PARAMANIK : uN 


Workman's Breach of Contract Act (XIII of 1859), 
s. 1, enquiry under— Criminal Procedure Code 
(Act V of 1898), s. 247, applicability of— Order 
of aquiila! purported to be passed under s. 247— 
Order of dismissal of complaini— Review. 

The proceedings of a Magistrate under the 
Workman's Breach of Contract Act up to the 
stage of the passage of an order by the Magistrate 
for re-payment or performance under section 2 are 
not criminal proceedings at all. 


4 
Hussaina Beari v. Emperor, 59 Ind. Cas. 45; 43 
M. 443; 22 Cr. L. jJ. 13 and Emperor v. Dhondu, 
L Ind. Cas. 378; 33 B. 22; 6 Bom. L.R. 255; x Cr, 
I. J. 263, followed, 


Therefore, an inquiry under section 1 of the 
Workman's Breach of Contract Act cannot be 
held to be goverend by Chapter X X ofthe Criminal 
Procedure Code and an order of acquittal of an 
accused person on account of the non-appearance 
of the complainant on the day of hearing even 
though purported to be made under section 247 
of the Code, cannot be considered to have been 
passed under that section. Such an order is 
merely one of dismissal of the complaint which the 
Magis rate can review if he sees cause to doso. M 


RAMAMMA v. GURUNATHAM, 32 M. L. T. 347; 
(1923) M. W. N. 402; 45 M. L. J. 36; 18 IL. W. 
111; 46 M. 723; 24 Cr. L. ] .465 881 


